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Id  re  EGAN. 
Appeal  of  MURPEnr. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.     May  11,  1921.) 

1.  Partition  ^=»111(4)— Fund  deposited  In  partition  proceeding,  where  sub- 

ject to  decedent's  debts  cannot  be  distributed  while  executor's  proceeding 
to  sell  to  pay  debts  Is  pending. 

Where  a  proceeding  to  sell,  lease,  or  mortgage  real  property  to  pay 
debts  and  funeral  expenses,  commenced  under  Code  Civ.  Proc.  §S  2701- 
2718,  within  18  months  after  letters  were  issued,  is  pending  in  the  Surro- 
gate's Court,  the  fund  deposited  with  the  county  treasurer  pursuant  to 
section  1538  under  final  Judgment  in  a  partition  action  cannot  be  paid 
out  until  the  determination  of  such  proceeding,  as  such  fund  stands  in 
place  of  the  real  property  sold  in  the  partition  action,  and  is  subject  to  the 
lien  of  decedent's  debts. 

2.  Partition  ^^lllii) — Surrogate's  Court  has  no  power  to  order  partition 

funds  derived  from  partitloii  sale  in  Sui»reme  Court  t-o  be  paid  to  executor. 
Code  Civ.  Proc.  §  1538,  as  such  section  reads  since  ite  amendment  in 
1806,  does  not  authorize  the  Supreme  Court,  in  a  partition  suit,  to  direct 
the  payment  of  the  surplus  proceeds  of  sale  into  the  Surrogate's  Court, 
though  the  action  was  commenced  within  18  months  from  the  death  of 
the  ancestor,  and  such  authority  is  not  conferred  by  sections  1633,  2707, 
which  are  confined  to  actions  to  foreclose  mortgages ;  and  therefore,  where 
the  Supreme  Court  determined  the  shares  of  the  distributees  in  the  sur- 
plus of  a  partition  sale,  and  directed  that  the  fund  be  paid  into  the  county 
treasury  subject  to  the  order  of  the  Surrogate's  Court,  an  order  by  the 
latter  court  directing  that  the  fund  be  paid  to  the  executor  is  without  au- 
thority of  law,  and  while  the  fund  is  liable  for  debts  and  other  charges 
enumerated  in  section  2703,  the  distributees  are  entitled,  under  section 
1538,  to  an  order  fixing  the  amount  of  such  liabilities,  and  directing  that 
the  balance  be  paid  directly  to  them. 

Appeal  from  Surrogate's  Court,  Onondaga  County. 

In  the  matter  of  the  judicial  settlement  of  the  accounts  of  James 
W.  Egan  as  executor  of  Hannah  Egan  Murphy,  deceased.  From  a  part 
of  an  order  of  the  Surrogate's  Court,  directing  the  county  treasurer  of 
said  county  to  pay  over  to  the  executor  herein  the  sum  of  $5,476.05, 
proceeds  of  the  sale  of  real  property  of  the  deceased,  deposited  with  the 
said  county  treasurer  pursuant  to  a  final  judgment  of  the  Supreme 
Court  in  a  partition  suit,  John  Murphy,  husband  of  the  deceased,  ap- 
peals. •  Order,  so  far  as  appealed  from,  reversed. 

^=s>For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key -Numbered  Digests  &  Indexes 
188N.Y.S.— 1 
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Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  HUBBS,  CLARK, 
and  ROWLAND  L.  DAVIS,  JJ- 

John  P.  Hennessey,  of  Syracuse,  for  appellant. 
George  W.  O'Brien,  of  Syracuse,  for  respondent. 

HUBBS,  J.  On  March  25,  1918,  Hannah  Egan  Murphy  died,  leav- 
ing a  last  will  and  testament,  which  was  admitted  to  probate  in  the 
Surrogate's  Court  of  Onondaga  County.  Within  18  months  after  her 
death  an  action  to  partition  the  real  property  of  which  she  died  seized 
was  commenced  by  her  husband,  John  Murphy.  An  interlocutory 
judgment  in  such  partition  action  was  entered,  which  directed  a  sale 
by  a  referee  of  the  real  estate  free  and  clear  of  all  liens  and  incum- 
brances. Thereafter  a  report  of  sale  was  made  and  a  final  judgment 
was  duly  entered.  After  providing  for  the  payment  of  liens,  taxes, 
costs  and  expenses,  the  final  judgment  provided  as  follows: 

"(5)  That  said  referee,  after  making  the  payments  aforesaid,  divide  and 
apportion  the  residue  among  the  parties  entitled  thereto,  according  to  their 
respective  interest  therein,  as  adjudged  in  said  interlocutory  judgment  here- 
in, and  as  hereinafter  provided.  That  said  referee  pay  into  Surrogate's 
Ck)urt  the  proceeds  of  the  sale  of  said  real  property  and  the  iQoneys  received 
by  him  as  referee  hefein,  after  deducting  the  fees  and  disbursements  as  herein- 
above provided,  by  paying  the  same  to  the  county  treasurer  of  the  county  of 
Onondaga  to  the  credit  of  the  several  parties  to  this  action  according  to  their 
respective  shares  in  pursuance  of  and  in  compliance  with  the  provisions  of 
the  interlocutory  judgment  herein,  to  wit: 

"(a)  That  he  pay  to  the  plaintiff,  John  Murphy,  in  the  manner  above  pro- 
vided, a  one-third  thereof,  being  the  sum  of  $1,825.37." 

The  final  judgment  then  provided  for  the  distribution  of  the  balance 
of  said  fund  to  the  other  parties  in  interest.  In  accordance  with  said 
final  judgment  there  was  deposited  with  the  county  treasurer  of  Onon- 
daga county  the  sum  of  $5,476.05,  the  net  proceeds  of  the  sale  of  the 
real  property. 

After  entry  of  the  interlocutory  judgment  in  said  partition  action, 
and  within  18  months  after  the  probate  of  the  will  in  question,  James 
W.  Egan,  the  executor  thereof,  commenced  a  proceeding  in  the  Sur- 
rogate's Court  of  Onondaga  County,  under  chapter  18,  title  4,  article  3, 
of  the  Code  of  Civil  Procedure  to  sell  said  real  property  to  pay  debts 
and  funeral  expenses.  As  a  result  of  such  proceeding,  debts  and  ex- 
penses to  the  amount  of  $617.44  were  allowed  by  the  surrogate  in  the 
order  here  appealed  from,  which  order  also  provided  that  *'the  amount 
of  the  costs  and  expenses  of  administration  be  reserved  until  a  further 
hearing  herein,"  and  that,  for  the  purpose  of  paying  said  claims  and 
"the  reasonable  expenses  of  administration,"  the  funds  deposited  with 
the  county  treasurer  be  brought  into  the  account  on  the  judicial  settle- 
ment, to  be  disposed  of  by  the  decree.  The  county  treasurer  was  di- 
rected to-  pay  to  the  executor  said  fund  of  $5,476.05  and  interest  upon 
the  filing  of  a  bond  for  $6,000  by  the  executor,  to  be  approved  by  the 
surrogate. 

John  Murphy,  the  surviving  husband,  has  appealed  from  said  order 
to  this  court,  and  urges  that  the  surrogate  had  no  authority  to  direct 
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the  county  treasurer  to  pay  over  to  the  executor  the  fund  of  $5,476.05 
deposited  with  said  county  treasurer  under  the  final  judgment  in  the 
partition  action. 

[  1  ]  Section  1538  of  the  Code  of  Civil  Procedure  provides  as  follows : 

''When  the  action  Is  brought  before  eighteen  months  have  elapsed  from  the 
granting  of  such  letters  of  administration  or  letters  testamentary,  as  the  case 
may  be,  upon  the  estate  of  decedent  from  whom  plaintiff  derived  his  title,  and 
the  interlocutory  Judgment  directs,  as  above  provided,  that  the  premises  shall 
be  sold,  free  from  the  Uen  of  debts,  the  final  judgment  shaU  dliact  that  the  pro- 
ceeds of  the  sale  remaining  after  the  payment  of  the  costs  *  *  *  be 
forthwith  paid  into  court  by  the  referee  making  such  sale  by  depositing  the 
same  with  the  county  treasurer  of  the  county,  in  which  the  trial  of  the  action 
is  placed,  to  the  credit  of  the  parties  entitled  thereto,  to  await  the  further 
order* in  the  premises." 

The  final  judgment  in  the  partition  action  directed  that  the  net  pro- 
ceeds of  the  sale  be  paid  into  the  Surrogate's  Court.  In  a  partition  ac- 
tion there  seems  to  be  no  authority  for  the  direction  to  pay  said  money 
into  the  Surrogate's  Court,  although  such  authority  did  exist  prior  to 
1896  under  said  section  1538  as  it  then  read.  The  final  judgment  here- 
in so  provided,  however,  apparently  upon  consent  of  all  the  parties. 

The  final  judgment  in  the  partition  action  fixed  the  rights  of  the  ap- 
pellant and  of  all  other  parties  in  interest.  It  established  the  amount 
which  the  appellant  was  entitled  to  receive  at  $1,825.37.  The  manner 
in  which  he  could  withdraw  that  sum  from  the  hands  of  the  county 
treasurer  was  fixed  by  section  1538  of  the  Code  of  Civil  Procedure. 
He  might  withdraw  such  money  at  any  time,  by  filing  a  bond  and  pro- 
curing an  order  as  provided  in  said  section,  or,  upon  a  certificate  of  the 
surrogate  showing  that  18  months  had  elapsed  since  the  issuing  of 
letters  upon  the  estate  of  the  decedent,  and  that  no  proceeding  for  the 
mortgage,  lease,  or  sale  of  the  real  property  of  said  decedent  was  pend- 
ing, and  upon  the  certificate  of  the  county  clerk  as  provided  in  said  sec- 
tion, he  might  apply  to  the  court  wherein  the  final  judgment  was  render- 
ed for  an  order  directing  the  county  treasurer  to  pay  over  the  sum  to 
which  he  was  entitled  under  said  final  judgment. 

Where  a  proceeding  to  sell,  lease,  or  mortgage  real  property  for  the 
payment  of  debts  and  funeral  expenses,  commenced  within  18  months 
after  letters  were  issued,  is  pending  in  Surrogate's  Court,  the  fund  de- 
posited under  a  final  judgment  in  a  partition  action  cannot  be  paid  out 
until  the  determination  of  such  proceeding,  as  such  fund  stands  in  place 
of  the  real  property  sold  in  the  partition  action  and  is  subject  to  the 
lien  of  the  decedent's  debts.  Matter  of  Dusenbury,  34  Misc.  Rep.  666, 
70  N.  Y.  Supp.  725. 

[2]  The  appellant  concedes  that  his  share  of  such  fund  established 
by  the  final  judgment  in  the  partition  action  is  subject  to  its  proportion- 
ate share  of  the  debts  of  decedent  established  in  the  proceeding  in  Sur- 
rogate's Court.  It  is  urged  by  the  appellant,  however,  that  the  total- 
amount  which  is  a  legal  charge  against  said  fund  under  section  2703 
of  the  Code  of  Civil  Procedure  should  be  fixed  and  determined  by  the 
surrogate  and  deducted  from  the  amount  on  deposit  with  the  county 
treasurer,  and  that  the  balance  should  be  paid  over  to  the  appellant  and 
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to  the  other  parties  entitled  thereto.  It  is  insisted  that  the  surrogate  had 
no  authority,  when  the  debts  were  established  at  $617.44,  to  order  the 
payment  of  the  whole  sum  of  $5,476.05  to  the  executor,  thereby  de- 
priving the  appellant  of  his  right.  Under  section  1538  of  the  Code  of 
Civil  Procedure,  to  apply  to  the  court  for  an  order  permitting  him  to 
withdraw  his  share  upon  furnishing  a  bond  as  required  by  said  section, 
and  making  his  share  subject  to  a  reduction  for  executor's  commis- 
sions. 

If  the  surrogate  had  authority  to  order  the  county  treasurer  to  pay 
over  to  the  executor  a  fund  of  $5,476.05,  to  enable  him  to  pay  debts  of 
$617.44,  he  would  have  had  the  same  authority,  no  matter  how  large 
the  fund  might  be.  If  the  final  judgment  had  directed  that  the  fund 
be  paid  into  the  Supreme  Court,  the  procedure  for  the  distribution 
thereof  would  have  been  according  to  section  1538  of  the  Code  of 
Civil  Procedure  and  the  decisions  construing  that  section.  Lichten- 
berg  v.  Lichtenberg,  156  App.  Div.  535,  141  N.  Y.  Supp.  356;  Matter 
of  Dusenbury,  34  Misc.  Rep.  666,  70  N.  Y.  Supp.  725.  Under  that 
practice  the  Supreme  Court  could  not,  in  a  partition  action,  order  the 
fund  paid  over  to  an  executor.  The  order  in  question  was  made  by  the 
surrogate  on  the  authority  of  section  2707  of  the  Code  of  Civil  Pro- 
cedure, which  provides,  in  part : 

"The  proceeds  of  the  sale  of  any  real  property  sold  by  judgment  of  another 
court,  which  directs  said  proceeds  to  be  paid  into  the  Surrogate's  Court  subject 
to  its  order,  may  be  directed  by  such  order  of  the  surrogate  to  be  paid  to  the 
executor  or  administrator  to  be  brought  into  the  account  on  such  judicial 
settlement  and  disposed  of  in  accordance  with  the  decree  made  thereupon." 

The  language  of  that  section,  standing  alone,  is  broad  enough  to 
justify  the  order  in  question.    It  will  be  noted  that  said  section  reads : 

"Judgment  ♦  ♦  ♦  which  directs  said  proceeds  to  be  paid  into  the  Surro- 
gate's Court." 

Prior  to  1896  said  section  1538  provided  that: 

"Such  court  may  direct  such  money  to  be  paid  into  the  proper  Surrogate's 
Court." 

Said  section  1538,  as  it  now  reads,  does  not  provide  for  paying  sur- 
plus funds  in  a  partition  action  into  Surrogate's  Court.  In  an  action 
to  foreclose  a  mortgage  upon  real  property,  it  is  provided,  in  section 
1633  of  the  Code  of  Civil  Procedure,  in  certain  cases  mentioned  in  said 
section,  where  the  claims  of  creditors  of  the  deceased  mortgagor  may 
be  enforced  against  a  surplus  fund,  that  "the  surplus  money  must  be 
paid  into  the  Surrogate's  Court."  It  will  be  seen,  by  comparing  said 
section  1633,  relating  to  an  action  to  foreclose  a  mortgage  on  real 
property,  and  said  section  1538,  relating  to  an  action  in  partition,  that 
the  Legislature  has  provided  different  methods  in  the  given  cases  for 
paying  out  surplus  money.  This  difference  was  pointed  out  in  Mat- 
ter of  Dusenbury,  34  Misc.  Rep.  666,  70  N.  Y.  Supp.  725.  The  stat- 
ute governing  the  distribution  of  surplus  moneys  in  actions  for  par- 
tition of  real  property  is  said  section  1538;  the  practice  under  said 
section  has  been  laid  down  by  the  courts,  and  should  not  be  departed 
from  without  clear  and  expressed  authority. 
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That  part  of  said  section  2707  above  quoted  would  very  likely  jus- 
tify the  order  appealed  from,  if  the  surplus  fund  had  arisen  from  an 
action  to  foreclose  a  mortgage  upon  real  property ;  but,  as  the  fund  in 
question  was  deposited  in  a  partition  action,  the  surrogate  was  with- 
out authority  to  make  an  order  directing  that  the  whole  fund  be  pdid 
to  the  executor.  While  it  is  true  that  the  final  judgment  in  the  parti- 
tion action  did  direct  that  said  surplus  fund  be  paid  into  the  Surrogate's 
Court,  such  judgment  did  not  bestow  upon  the  Surrogate's  Court  power 
and  authority  to  make  an  order  which  the  Supreme  Court  could  not 
make  under  said  section  1538,  and  did  not  authorize  the  Surrogate's 
Court  to  apply  to  such  proceeding  the  provisions  of  said  section  1633 
applicable  to  a  proceeding  to  distribute  surplus  funds  resulting  from 
the  foreclosure  by  action  of  a  real  property  mortgage. 

The  order  appealed  from  affected  a  substantial  right  of  the  appel- 
lant, and  he  is  aggrieved  thereby.  The  order,  so  far  as  appealed  from, 
should  be  reversed,  with  $10  costs. 

Order,  so  far  as  appealed  from,  reversed,  with  $10  costs  and  dis- 
bursements.   All  concur. 


(196  App.  Div.  628)    • 

MALIS  V.  KNAPP  &  BAXTER,  Inc, 

(Supreme  Court,  AppeUate  Division,  First  Department.    April  29,  1921.) 

1.  CHmtracts  0=>23— Unqualifled  aeoeptanee  of  offer  is  neeessary. 

To  constitute  an  agreement,  there  must  be  an  unqualified  acceptance  of 
the  terms  of  the  offer. 

2,  Sales  <®=»22  (4) —Seller's  offer  held  not  aecepted,  where  aceeptance  referred 

to  cHscount  not  mentioned  hi  offer. 

A  letter  confirming  a  sale  of  goods  at  "81  cents,  and  down  as  with  the 
previous  lots.  Terms  cash  on  arrival,  subject  to  usual  inspection" — did 
not  authorize  any  discount  for  cash,  and  was  not  accepted  by  the  buyer's 
letter  stating  that  ''we  accept  same  at  the  price  you  make  of  81  cents 
per  foot  ♦  ♦  ♦  and  down,  terms  5  per  cent,  discount,  cash  on  de- 
Uvery." 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Jacob  K.  Malis  against  Knapp  &  Baxter,  Incorporated. 
From  an  order  denying  its  motion  for  judgment  on  the  pleadings,  con- 
sisting of  a  complaint  and  answer,  defendant  appeals.  Reversed,  and 
motion  granted. 

Argued  before  BOWLING,  LAUGHLIN,  PAGE,  MERRELL, 
and  GREENBAUM,  JJ. 

Shearman  &  Sterling,  of  New  York  City  (Charles  A.  Vilas,  of  New 
York  City,  of 'counsel,  and  Chauncey  B.  Garver,  of  New  York  City, 
on  the  brief),  for  appellant. 

Seligsburg,  Lewis  &  Rothschild,  of  New  York  City  (Joseph  M. 
Proskauer,  of  New  York  City,  of  counsel,  and  Walter  N.  Seligsberg, 
of  New  York  City,  on  the  brief),  for  respondent. 

GREENBAUM,  J.  The  complaint  alleges  that  on  or  about  June  16, 
1919,  plaintiff  and  defendant  entered  into  an  agreement  in  writing, 

^=9For  otlier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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embodied  iri  twoletters  annexed  to  the  complaint  and  marked  Exhibits 
A  and  B ;  that  the  defendant  failed  to  make  deliveries  as  required  by 
said  agreement,  and  that  thereby  plaintiff  was  damaged  in  the  stmi  of 
$75,000. 
Exhibit  A  read  as  follows : 

"Dear  Mr.  Malls:  This  will  confirm  our  conversation  just  now  concerning 
the  purchase  of  glazed  kid  by  you  from  Knapp  &  Baxter,  whom  I  represent. 
There  are  48  cases  in  one  lot  and  35  in  the  other.  There  are  no  705's  in  this 
lot,  only  701-2-3-4,  and  the  price  as  per  telephone  to  Mr.  Petrocelll  Is  81f 
and  down,  as  with  the  previous  lots.  Terms  cash  on  arrival,  subject  to 
usual  inspection. 

"Sincerely  yours,  '       C.  B.  Bos  worth." 

The  following  is  a  copy  of  Exhibit  B : 

"Dear  Sir:  We  have  received  your  confirmation  on  the  lot  of  Blumenthal 
black  glazed  kid  Nos.  701,  702,  703,  and  704,  altogether  2,666  dozen,  and  we 
accept  same  at  the  price  you  make  of  81^  per  foot  for  the  701  and  down; 
terms,  6%  discount  cash  on  delivery  in  New  York  City,  subject  to  regular 
discount  inspection.  ' 

"Yours  respectfully,  Jacob  K.  Malls." 

[1]  To  constitute  an  agreement  there  must  be  an  unqualified  accept- 
ance of  the  terms  of  defendant's  oflfer.  This  rule  is  well  stated  in  the 
following  excerpt  from  the  opinion  of  the  court  in  Poel  v.  Brunswick- 
Balke-Collender  Co.  of  New  York,  216  N.  Y.  310,  318,  110  >J.  E.  619, 
621: 

"If  the  intention  of  the  defendant  had  been  to  accept  the  offer  made  In  the 
plaintiffs'  letter  of  April  4th,  it  would  have  been  a  simple  matter  for  the  de- 
fendant to  have  indorsed  its  acceptance  upon  the  proposed  contract  which  the 
plaintiffs'  letter  of  April  4th  had  Inclosed.  Instead  of  adopting  this  simple 
aiid  obvious  method  of  indicating  an  intent  to  accept  the  contract  proposed  by 
the  plaintiffs,  the  defendaht  submitted  its  own  proposal  and  specified  the  terms 
and  conditions  upon  which  it  should  be  accepted.  The  defendant's  letter  of 
April  6th  was  not  an  acceptance  of  this  offer  made  by  the  plaintiffs  in  their 
letter  of  April  4th.  It  was  a  counter  offer  or  proposition  for  a  contract. 
♦  ♦  ♦  The  plaintiffs  did  not  acknowledge  the  receipt  of  this  order  and  the 
proposal  remained  unaccepted.  As  the  party  making  this  offer  deemed  this 
provision  material,  and  as  the  offer  was  made  subject  to  compliance  with  it 
by  the  plaintiffs,  it  Is  not  for  the  court  to  say  that  it  Is  Immaterial.  When 
the  plaintiffs  submitted  this  offer  In  their  letter  of  April  4th  to  the  defendant 
only  one  of  two  courses  of  action  was  open  to  the  defendant.  It  could  accept 
the  offer  made,  and  thus  manifest  that  assent  which  was  essential  to  the 
creation  of  a  contract,  or  it  could  reject  the  offer.  There  was  no  middle  course. 
If  it  did  not  accept  the  offer  proposed  it  necessarily  rejected  it.  A  proposal  to 
accept  the  offer,  if  modified,  or  an  acceptance  subject  to  other  terms  and  condi- 
tions, was  equivalent  to  an  absolute  rejection  of  the  offer  made  by  the  plain- 
tiffs." 

[2]  The  plaintiff's  letter,  Exhibit  B,  did  not  unqualifiedly  accept  the 
offer  expressed  in  Exhibit  A,  in  that  it  injected,  after  the  word 
"terms,"  the  words  "5%  discount,"  which  were  not  in  the  remotest 
sense  mentioned  in  the  offer  either  directly  or  remotely.  The  deduc- 
tion of  5  per  cent,  of  the  purchase  price  fixed  in  Exhibit  A  would 
amount  to  upwards  of  $7,000.  The  learned  Special  Term  justice  in 
his  opinion  states: 

"That  the  inclusion  of  the  5  per  cent,  discount  term  was  not  in  fact  an  addi- 
tional element,  but  a  perhaps  superfluous  act  of  caution  by  the  plaintiff  In 
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reiterating  the  defendant's  intention  as  to  discount  to  be  allowed,  mani- 
festea  by  its  prior  reference  to  the  former  sales." 

In  stating  that  the  5  per  cent,  is  a  reiteration  of  "the  defendant's  in- 
tention as  to  discount  to  be  allowed,  manifested  by  its  prior  reference 
to  the  former  sales,"  the  court  reads  into  plaintiff's  offer  something 
which  does  not  appear  therein.  To  reach  such  a  conclusion  one  would 
be  obliged  to  assume  that  the  word  "down,"  used  in  connection  with  the 
words  "with  the  previous  lots,"  means  5  per  cent,  discount  There  is, 
however,  nothing  in  the  letters  about  "5  per  cent."  or  a  "discount."  To 
deduce  such  a  meaning,  one  must  indulge  in  pure  speculation  or  sur- 
mise. 

The  offer  states  that  the  price  is  "81^  and  down  as  with  the  previ- 
ous lots."  It  is  to  be  observed  that  there  is  a  period  after  "lots."  The 
next  sentence  is:  "Terms,  cash  on  arrival,  subject  to  usual  inspec- 
tion"— which  completely  negatives  the  idea  of  any  discount. 

The  parties  evidently  well  knew  what  the  word  "down"  meant,  since 
Exhibit  B  expressly  uses  it.  In  other  words,  it  not  only  employs  the 
word  "down,"  but  adds  thereto  "5  per  cent,  discount,"  thus  indicating 
that  the  latter  quoted  words  are  independent  of  and  additional  to  the 
word  "down." 

As  the  complaint  stands,  the  contract  must  be  determined  from  Ex- 
hibits A  and  B,  without  conjecture  or  guess.  Thus  tested,  there  was 
no  acceptance  of  the  terms  of  thejiefendant's  offer,  and  the  complaint 
fails  to  state  a  cause  of  action. .    "*  '  .    »    . . 

The  order  appealed  from  is  reversed,  with  $10  costs  and  disburse- 
ments, and  the  defendant's  motion  for  judgment  on  the  pleadings  is 
granted,  with  $10  costs,  with  leave,  however,  to  plaintiff  to  plead  anew 
upon  the  payment  of  costs  to  date.    All  concur. 


(196  App.  Div.  632) 

ANNETT  V.  CHASE  NAT.  BANK. 

(Supreme  Conrt,  Appellate  Division,  rirst  Department.    April  29,  1921.) 

Banks  and  bankinfc  4d=»148(3)— Payee  of  draft,  whereon  Indorsement  forged 
by  attorney,  negligent  in  ddaying  to  make  demand  on  bank. 

Where  the  payee  of  a  draft  on  a  bank  had  knowledge  on  February  1st 
tbat  the  draft  had  been  drawn  on  the  bank,  and  that  his  (the  payee's)  at- 
torney had  forged  the  indorsement  of  his  name  thereon,  and  for  three 
weeks  or  more  prior  to  February  1st  the  payee  knew  that  his  attorney 
had' forged  the  indorsement,  without  knowing  the  name  of  the  bank  on 
which  the  draft  was  drawn,  and  'despite  such  knowledge  the  payee  dallied 
with  his  attorney,  the  forger,  during  January  and  February,  if  not  later, 
on  his  promise  to  make  good  the  loss,  and  kept  the  drawee  bank  in  igno- 
rance, of  the  forgery  until  about  April  1st,  the  payee  was  negligent  as 
matter  of  law,  on  account  of  his  unexplained  delay  of  60  days  in  making 
demand  on  the  bank,  after  knowledge  that  the  draft  had  been  paid  on  a 
forged  indorsement,  and  cannot  recover  from  the  bank. 

Appeal  from  Trial  Term,  New  York  County. 
Action  by  Arthur  Annett  against  the  Chase  National  Bank.    From 
a  judgment  for  $2,236.12,  entered  on  the  verdict  of  a  jury,  and  from 
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an  order  denying  a  motion  to  set  aside  the  verdict,  and  for  a  new  trial, 
defendant  appeals.  Judgment  and  order  reversed,  and  complaint 
dismissed. 

Argued  before  DOWLING,  LAUGHUN,  SMITH,  MERRELL, 
and  GREENBAUM,  JJ. 

David  D.  Ackerman,  of  New  York  City  (George  Hamlin,  of  New 
York  City,  on  the  brief),  for  appellant. 

Edgar  R.  Mead,  of  New  York  City  (Horace  L.  Cheyney,  of  New 
York  City,  of  counsel),  for  respondent. 

GREENBAUM,  J.  The  action  is  for  conversion  of  a  draft  payable 
to  the  order  of  the  plaintiff.  The  answer  sets  up  a  general  denial,  and 
defenses  of  ratification  and  estoppel.  The  facts  are  as  follows :  The 
plaintiff  was  the  owner  of  a  mortgage  executed  by  one  Donald  Mc- 
Vickar  for  $1,850  on  property  situated  in  Dade  county,  Fla.  The 
note  for  which  the  mortgage  was  given  as  security  fell  due  on  August 
6,  1919.  According  to  the  plaintiff,  he  instructed  his  lawyer,  one  James 
T.  Bunt,  to  attend  to  the  collection  of  the  mortgage  debt.  After  retain- 
ing Bunt,  the  plaintiff  received  a  letter  from  one  Fossey,  a  real  estate 
agent,  a  friend  of  his  in  Miami,  Fla.,  advising  him  that  McVickar  was 
ready  to  pay  off  the  mortgage,  and  suggesting  that  the  satisfaction  piece 
and  note  and  mortgage  be  sent  to  the  Dade  County  Security  Company, 
for  surrender  upon  the  payment  of  the  principal  and  interest.  Plain- 
tiff forwarded  this  letter  to  Bunt,  who  prepared  a  satisfaction  piece, 
which  was  thereafter  duly  executed  and  returned  to  him.  On  Sep- 
tember 18,  1919,  Bunt  mailed  the  satisfaction  piece,  together  with 
the  mortgage  and  note,  to  the  Security  Company,  with  the  request  that 
they  be  delivered  to  McVickar  upon  the  payment  of  the  principal  and 
interest,  and  that  a  draft  for  the  amount  of  the  collection  be  sent  to 
him,  payable  "to  Arthur  Annett  or  James  T.  Bunt,  his  attorney." 

On  October  18th  the  Dade  County  Security  Company  received  the 
sum  of  $2,013.76  in  payment  of  the  note,  mortgage,  and  satisfac- 
tion piece.  On  October  20th  that  company  purchased  from  the  Bank 
of  Bay  Biscayne,  of  Miami,  Fla.,  a  draft  for  the  sum  of  $2,013.76, 
drawn  upon  the  defendant,  the  Chase  National  Bank  of  New  York 
City,  payable  to  the  order  of  "Arthur  Annette,"  and  forwarded-  it  to 
Bunt.  Upon  its  receipt  on  October  23d,  Bunt  indorsed  thereon  the 
name  of  "Arthur  Annette"  in  a  disguised  handwriting,  and  underneath 
he  indorsed  his  own  name  and  received  the  proceeds  of  the  draft 
through  the  Closter  National  Bank  of  New  Jersey.  The  Closter  Bank 
thereafter  indorsed  and  forwarded  the  draft  to  the  Federal  Reserve 
Bank  of  New  York,  which  collected  it  from  the  defendant,  charging 
the  amount  thus  paid  to  its  customer,  the  Bank  of  Bay  Biscayne,  and 
in  due  course  sending  the  latter  a  statement  and  the  draft  as  evidence 
of  payment.  Instead  of  turning  over  either  the  draft  or  his  own  check 
to  plaintiff,  Bunt  appropriated  the  money  to  his  own  uses,  and  evaded 
the  plaintiff,  who  made  a  number  of  ineffectual  attempts  to  see  him 
during  the  latter  part  of  1919.  Before  the  end  of  1919  plaintiff  learn- 
ed that  Bunt  had  received  the  draft  in  October.  On  Christmas  day 
of   1919  plaintiff  authorized  his  brother-in-law,  a  Mr.   Bellinger,  to 
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take  up  the  matter  with  Bunt.  On  December  26th  Bellinger  wrote  to 
Bunt  and  requested  him  to  make  a  remittance  to  the  plaintiff  *'at 
once/'  to  which  Bimt  replied: 

"Owing  to  the  entanglements,  I  cannot  close  this  matter  untU  January  6th. 
when  I  win  be  glad  to  do  so." 

Mr.  Bellinger  replied  on  December  30th,  that  he  could  see  no  reason 
why  there  should  be  a  further  delay  of  even  a  week,  but  stated : 

"Nevertheless,  it  wiU  probably  take  until  the  date  you  mention  for  me  to 
complete  certain  Investigations  that  I  have  instituted,  and  I  will  therefore 
venture  to  say  that  It  will  be  satisfactory  to  Mr.  Annett  If,  on  or  before  Jan- 
uary 6th,  you  have  paid  to  him  the  whole  of  the  amount  you  received  for  him, 
with  interest  at  6  per  cent,  from  the  date  you  received  it  to  the  date  of  your 
payment." 

Bunt  failed  to  keep  his  promise  to  pay  on  January  6th.  About  a 
week  thereafter  Bellinger  wrote  for  particulars  to  Fossey,  who  replied 
by  letter  dated  January  17,  1920.  On  January  27th  Bellinger  tele- 
graphed to  Fossey,  inquiring  as  to  the  name  of  the  bank  on  which  the 
draft  was  drawn.  Fossey  replied  by  letter  under  date  of  January  27th, 
as  follows: 

"Your  w^ire  received  as  follows :  'Draft  indorsement  forged.  On  whom  was 
it  drawn?'  At  the  first  opportunity  I  went  to  the  Bank  of  Bay  Biscay ne  and 
have  had  them  look;,  up  the  draft  which  had  been  returned  to  them,  and  I  am 
inclosing  on  separate  sheet  a  copy  of  all  the  Indorsements  and  all  the  particu- 
lars regarding  it." 

T^ie  letter  and  accompanying  memorandum,  giving  details  of  the 
draft,  including  its  date,  the  names  of  the  drawer,  drawee,  and  payee, 
and  all  indorsements  were  presumably  received  on  or  about  February 
1,  1920.  About  10  days  after  receiving  Fossey's  letter  and  particulars, 
Ballenger  wrote  to  Bunt  under  date  of  February  10th,  as  follows : 

"In  his  [plaintUTs]  name  I  hereby  demand  the  payment  by  you  to  Arthur 
Annett  ♦  •  •  of  the  amount  of  $2,057.37.  This  Is  $2,013.75,  the  amount  of 
the  draft  to  his  order  cashed  by  you  In  the  Closter  National  Bank  on  October 
24,  191f>,  together  with  Intere.st  at  6  per  cent,  from  that  date.  It  will  be  to 
your  interest  to  have  a  certified  check  for  the  amount  named  In  his  hands  or 
in  mine  before  4  o'clock  on  Friday,  February  13th." 

Bunt  wrote  under  date  of  February  13th  that  he  had  been  sick  and 
had  been  endeavoring  to  realize  upon  his  assets.  Plaintiff  did  nothing 
thereafter  until  March  30th,  when,  accompanied  by  his  attorney,  a  Mr, 
Mead,  he  called  at  the  Chase  National  Bank  and  had  an  interview 
about  the  matter  with  its  chief  clerk,  a  Mr.  Moorhead,  who  told 
them  that  the  defendant  had  received  the  original  draft  from  the  Bank 
of  Bay  Biscayne,  a  day  or  two  before,  and  thereupon  showed  it  to 
them,  and  gave  them  a  copy  and  subsequently  a  photographic  copy 
thereof. 

The  evidence  is  that  the  first  intimation  that  the  Chase  National 
Bank  had  as  to  any  irregularity  about  the  draft  was  a  day  or  two 
before  plaintiff  called  upon  it,  by  reason  of  the  communication  received 
from  the  Bank  of  Bay  Biscayne,  inclosing  the  draft,  with  the  state- 
ment that  it  was  sent  to  defendant,  so  that  the  plaintiff  might  inspect  it. 

It  thus  appears  that  the  defendant  was  first  made  aware  of  the  f or- 
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gery,  or  of  any  irregularity,  about  two  months  after  the  plaintiff  had 
learned  that  the  draft  was  drawn  upon  the  defendant,  and  about  three 
months  after  he  knew  that  Bunt  had  forged  the  draft.  It  does  not 
appear  when  Bunt  left  this  jurisdiction,  if  he  ever  left  it;  but  it 
is  evident  that,  at  least  up  to  February  13th,  Bunt  was  within  this 
jurisdiction. 

After  both  sides  rested,  the  defendant  moved  for  a  direction  of  a 
verdict  in  favor  of  defendant,  which  was  denied.  The  defendant 
presented  numerous  requests  to  charge  the  jury,  some  of  which  were 
charged ;  the  others  being  modified  or  refused.  The  exceptions  taken 
to  the  denial  of  the  motion  for  a  direction  and  to  the  refusal  to  charge 
certain  requests  present  the  serious  questions  raised  upon  this  ap- 
peal. 

The  most  important  of  these  is  whether  the  long  delay  of  the  plain- 
tiff in  apprising  the  defendant  of  Bunt's  forgery  is  fatal  to  a  recovery 
as  matter  of  law,  and  whether  the  learned  court  did  not  err  in  refus- 
ing to  charge  the  following  requests  submitted  in  behalf  of  the  de- 
fendant : 

"17.  If  Bunt  indorsed  the  draft  and  collected  the  proceeds  without  authori- 
ty, as  soon  as  the  plaintiff  became  acquainted  with  these  facts,  there  rested  a 
duty  upon  him  promptly  to  repudiate  these  acts  of  his  agent  as  being  done 
without  authority,  and  as  soon  as  the  plaintiff  became  informed  that  the  de- 
fendant had  paid  the  draft,  a  duty  rested  upon  the  plaintiff  promptly  to 
notify  the  defendant  that  the  agent  had  acted  without  authority,  and  that 
plaintiff  would  hold  defendant  liable  for  the  conversion  of  the  draft.  Failure 
on  the  part  of  the  plaintiff  promptly  to  repudiate  and  to  give  such  notice  to 
the  defendant  would  be  a  ratification  by  the  plaintiff  of  his  agent's  acts."i 

This  request  was  refused,  and  defendant  duly  excepted. 

''19.  If  the  plaintiff  was  negligent  in  giving  notice  to  the  defendant,  it  is 
not  necessary  tnat  it  should  be  made  to  appear  by  evidence  that  the  defendant 
was  injured  because  injury  is  presumed  from  the  delay." 
The  Court :  "Yes,  if  he  is  found  negligent,  that  would  be  true.  I  so  charge.'* 
"20.  The  right  to  seek  and  compel  restitution  from  the  person  committing 
the  forgery  is  a  valuable  one,  and  if  it  appears  that  the  defendant,  by  reason 
of  the  negligence  of  the  plaintiff,  was  prevented  from  promptly  and  effective- 
ly exercising  that  right,  the  plaintiff  cannot  recover." 

To  this  request  the  court  stated : 

"With  reference  to  that  request,  gentlemen,  I  would  charge  it  to  the  extent 
of  saying  that  the  right  to  seek  and  compel  restitution  involves  the  question 
as  to  whether  or  not  the  defendant  was  prejudiced ;   otherwise,  charged." 

The  defendant  thereupon  duly  excepted.  Clearly  this  charge,  as 
modified,  was  inconsistent  with  request  19,  in  which  the  court  charged 
that  "injury  is  presumed  from  the  delay." 

It  thus  appears  that  the  defendant  in  various  ways  brought  home  to 
the  court  the  point  that  there  could  be  no  recovery  if  plaintiff  was 
negligent.  In  Leather  Manufacturers'  Nat.  Bank  v.  Morgan,  117  U. 
S.  114,  6  Sup.  Ct.  657,  29  L.  Ed.  811,  the  court  said: 

"If  the  depositor  was  guilty  of  negligence  in  not  discovering  and  giving  no- 
tice of  the  fraud  of  his  clerk,  then  the  bank  was  thereby  prejudiced,  because  it 
was  prevented  from  taking  steps,  by  the  arrest  of  the  criminal,  or  by  an  at- 
tachment of  his  property,  or  other  form  of  proceeding,  to  compel  restitution. 
It  is  not  necessary  that  it  should  be  made  to  appear,  by  evidence,  that  benefit 
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(188  N.T.S.) 
would  certainly  have  accrued  to  the  bank  from  an  attempt  to  secure  payment 
trom  the  criminal.  Whether  the  depositor  is  to  be  held  as  having  ratified 
what  his  clerk  did,  or  to  have  adopted  the  checks  paid  by  the  bank  and  charged 
to  him,  cannot  be  made,  in  this  action,  to  depend  upon  a  calculati|n  whether 
the  criminal  had  at  the  time  the  forgeries  were  comndtted,  or  sflbsequently, 
property  sufficient  to  meet  the  demands  of  the  bank.  •  ♦  •  As  the  right  to 
seek  and  compel  restoration  and  payment  from  the  person  committing  the^ 
forgeries  was,  in  Itself,  a  valuable  one,  it  is  sufficient  if  it  Appears  that  the 
bank,  by  reason  of  the  negligence  of  the  depositor,  was  prevented  from  prompt- 
ly, and  it  may  be  effectively,  exercising  it." 

In  United  States  v.  National  Exchange  Bank  (C.  C.)  45  Fed.  at 
page  167,  the  court  said : 

"There  is,  I  think,  another  reason  why  the  plaintiff  should  not  recover. 
Tne  department  waited  over  a  month,  from  about  March  11th  to  April  17th, 
after  having  notice  of  the  forgery,  before  returning  the  check  to  the  bank,  or 
giving  any  notice  of  its  intention  to  hold  the  bank  liable.  This  was,  within  all 
the  cases,  an  unreasonable  time  to  wait  The  notice  should  have  been  given 
without  unnecessary  delay  after  discovery  of  the  fraud,  to  enable  the  bank  to 
pursue  any  remedy  it  might  have  against  the  forger  or  indorsers.  It  is  no 
doubt  true  that  full  knowledge  of  the  forgery  may  not  have  been  in  posses- 
sion of  the  government  until  the  coming  in  of  the  special  agent's  report  But 
it  was  apprised  of  the  fraud  before  March  15th,  and  knew  substantially  all 
that  was  afterwards  reported  of  it  by  the  agent.  It  certainly  knew  enough  of 
it  to  put  it  upon  inquiry.  It  is  urged  in  answer  to  this  objection  that  the  de- 
fendant also  had  notice  of  the  fraud  about  the  same  time.  But  that  was  not 
enough.  The  government  did  not  repay  the  money  until  July,  and  the  bank 
could  not  assume,  without  the  return  of  the  check  and  demand  of  payment 
that  the  government  intended  to  pay,  or  to  hold  the  bank  responsible.  2 
Pars.  Notes  &  B.  598;  Redington  v.  Woods,  45  Cal.  406;  3  Amer.  &  Eng. 
Enc.  Law,  224,  and  cases  cited;  Cooke  v.  U.  S.,  91  U.  S.  396;  U.  S.  v.  Bank, 
6  Fed.  134;  Gloucester  Bank  v.  Salem  Bank,  17  Mass.  33.  Judgment  for  de- 
fendant" 

In  Connors  v.  Old  Forge  Discount  &  Deposit  Bank,  245  Pa.  97,  91 
Atl.  210,  a  depositor  delayed  43  days  after  the  discovery  of  the  forgery 
in  notifying  the  bank,  and  in  McNeely  Co.  v.  Bank  of  North  Ameri- 
ca, 221  Pa.  588,  70  Atl.  891,  20  L.  R.  A.  (N.  S.)  79,  there  was  a 
delay  of  three  months.  In  both  of  these  cases  the  court  held  that  there 
could  be  no  recovery  as  matter  of  law. 

The  rule  has  frequently  been  announced  that  it  is  the  duty  of  the 
party  who  seeks  to  hold  a  bank  liable  for  paying  a  forged  check  or 
draft  to  advise  the  bank  promptly  after  the  discovery  of  the  forgery. 
The  reason  for  the  rule  obviously  is  that,  unless  the  bank  is  thus 
promptly  notified,  it  may  be  deprived  of  the  opportunity  to  pursue 
the  forger  and  recoup  its  loss.  It  follows  that  the  bank  is  not  obligat- 
ed affirmatively  to  establish  that  it  would  have  been  benefited  if  it  had 
been  promptly  apprised  of  the  forgery. 

The  undisputed  facts  before  us  in  the  instant  case  are  that  plaintiff 
had  absolute  knowledge  on  or  about  February  1,  1920,  that  the  draft 
had  been  drawn  on  the  defendant,  and  that  Bunt  had  forged  the  in- 
dorsement, and  that  for  three  weeks  or  more  prior  to  February  1st 
he  knew  that  Bunt  had  forged  the  indorsement,  without  knowing  the 
name  of  the  bank  upon  which  the  draft  was  drawn,  and  that,  despite 
such  knowledge,  plaintiff  dallied  with  the  forger  during  January  and 
the  whole  of  February,  if  not  later,  upon  his  promise  to  make  good 
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the  loss,  and  that  the  defendant  was  kept  in  ignorance  of  the  forgery 
until  about  the  1st  day  of  April. 

Upon  tie  state  of  facts  here  appearing  it  was  not  necessary  for 
the  court  %  submit  to  the  jury  the  question  of  fact  whether  plaintiff 
was  guilty  of  negligence,  since  his  negligence  was  firmly  established  as 
matter  of  law,  by  an  unexplained  delay  of  60  days  in  making  a  demand 
upon  the  bank  after  knowledge  that  the  defendant  had  paid  the  draft 
upon  a  forged  indorsement. 

The  complaint  should  have  been  dismissed.  The  judgment  and  or- 
der are  reversed,  with  costs,  and  the  complaint  dismissed,  with  costs. 
All  concur. 


(114  Misc.  Rep.  701) 

LESSER  T.  LESSER. 

(Supreme  Conrtt  Special  Term,  Kings  County.    December,  1918.) 

1.  Divorce  ^=»294 — Gouft  cannot,  after  denying  separation*  provide  for  cua- 

todsr  and  maintenanee  of  diildren. 

There  Is  no  power,  after  judgment  for  defendant  In  a  separation  suit, 
to  Insert  provisions  for  custody  and  maintenance  of  children,  In  the 
absence  of  statute. 

2.  Divorce  ^=^94 — Statote  field  not  to  authorize  judgment  of  ^»mlssal  of 

wif  e^s  suit  to  l»e  amended  to  eompel  to  liusbaiid's  maintenance  of  diildren. 
Code  Civ.  Proc.  9  1771,  relating  to  the  custody  and  maintenance  of 
children,  does  not  authorize  a  court,  after  wife's  unsuccessful  separation 
suit,  to  amend  the  judgment  of  dismissal  by  Inserting  a  provision  requiring 
defendant  husband  to  provide  for  the  education  and  maintenance  of  the 
children. 

Action  by  Anna  Lesser  against  Louis  N.  Lesser  for  separation.  On 
motion  to  amend  judgment  dismissing  complaint.    Motion  denied. 

Aaron  W.  Levy,  of  New  York  City,  for  plaintiff. 
Robert  H.  Elder,  of  New  York  City,  for  defendant 

LAZANSKY,  J.  After  the  trial  of  this  action,  resulting  in  the  dis- 
missal of  the  wife's  complaint,  by  which  she  sought  a.  judgment  of  sep- 
aration, I  declined  to  provide  for  the  custody  and  maintenance  of  the 
children.  Robinson  v.  Robinson,  146  App.  Div.  533,  131  N.  Y.  Supp. 
260,  Judgment  dismissing  the  complaint  on  the  merits  having  been 
entered,  a  motion  is  now  made  to  amend  the  judgment,  by  inserting 
a  provision  requiring  the  defendant  to  provide  for  the  education  and 
maintenance  of  the  children.  The  learned  Appellate  Division  in  the 
case  cited  followed  the  rule  laid  down  in  Davis  v.  Davis,  75  N.  Y. 
221,  that  the  provisions  of  section  1766  of  the  Code  of  Civil  Proce- 
dure do  not  empower  the  court  to  award  incidental  relief  to  a  plaintiff, 
where  her  claim  to  principal  relief  failed,  because : 

"Where  the  principal  relief  soiipht  by  the  plaintiff  is  denied,  no  power  exists 
to  give  judgment  awarding  the  custody  of  the  children  of  the  marriage  to  the 
plaintiff  and  to  make  provision  for  their  maintenance  out  of  her  husband's 
property." 

^=»For  oUiei  cases  see  same  topic  A  KEY-NUMBER  in  aU  Key-Numbered  Disests  A  Indexes 
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[1]  The  court  held  that  section  1766  only  applies  where  a  judgment 
of  separation  is  granted.  On  this  basis  there  could  be  no  power  after 
judgment  to  insert  provisions  for  custody  and  maintenance  of  the  chil- 
dren, unless  there  be  statutory  warrant  therefor.  It  is  insisted  that  sec- 
tion 1771  gives  that  power.  The  only  authority  cited  in  support  of 
the  proposition  is  Light  v.  Light,  124  App.  Div.  567,  108  N.  Y.  Supp. 
931.  In  that  case  the  wife's  complaint  in  an  action  for  cruel  and  inhu- 
man treatment  was  dismissed  and  the  custody  of  the  children  was 
awarded  to  the  husband.    In  that  case  the  court  said : 

"But  in  the  wife's  action  the  court  had  to  award  the  custody  of  the  child 
(Code  OlT.  Proc.  9  1771),  and  properly  awarded  it  to  the  husband  [citing 


The  court  then  said :     , 

"Section  1766  only  relates  to  a  case  where  a  Judgment  of  separation  is 
given,  while  section '1771  relates  to  the  final  Judgment  in  a  separation  case, 
whatever  it  may  be." 

The  last  sentence  is  seized  upon  by  the  plaintiff,  who  claims  that, 
this  being  a  separation  suit,  "whatever  it  may  be,"  and  although  she 
was  unsuccessful,  and  no  provision  was  made  for  the  custody  of  the 
children,  the  court  has  power  under  the  provisions  of  section  1771  to 
amend  the  judgment,  by  inserting  such  directions  concerning  the  chil- 
dren as  justice  requires. 

[2]  It  seems  to  me  that  within  its  very  broad  statement,  that  section 
1771  relates  to  a  separation  case,  whatever  it  may  be,  the  court  meant  to 
include  only  those  cases  where,  regardless  of  the  result  of  the  litigation 
as  to  the  principal  relief,  an  award  of  the  custody  of  the  children  is 
made  to  the  successful  party.  Of  course,  all  that  was  necessary  to 
be  decided  in  the  case  was  that,  where  the  wife's  complaint  is  dismissed, 
the  court  may  under  section  1771  award  the  custody  of  the  children  to 
the  husband.  If  for  no  other  reason  than  a  practical  one,  I  would,  in- 
deed, be  glad  to  accede  to  a  strong  inclination  to  construe  the  language 
in  Light  V.  Light,  supra,  to  its  fullest  extent,  and  grant  the  motion 
made  herein.  But  l^islative  mandate,  even  if  not  practical,  and 
though  dubiously  conveyed,  but  plainly  construed  by  the  courts,  is  su- 
perior to  and  overrides  that  inclination.  In  matrimonial  actions  the 
courts'  inherent  authority  over  the  custody  and  control  of  children  has 
no  place.  Davis  v.  Davis,  supra.  Section  1771  of  the  Code  of  Civil 
Procedure  is  derived  from  2  Revised  Statutes  (1st  Ed.)  p.  148,  §  59, 
which  provides: 

"In  any  suit  brought  by  a  married  woman  for  a  divorce,  or  for  a  separation 
from  her  husband,  the  court  in  which  the  same  shall  be  pending,  may,  during 
the  pendency  of  the  cause,  or  at  its  final  hearing,  or  afterwards,  as  occasion 
may  require,  make  such  Order  as  between  the  parties,  for  the  custody,  care 
and  education  of  the  children  of  the  marriage,  as  may  seem  necessary  and 
proper,  and  may  at  any  time  thereafter,  annul,  vary  or  modify  such  order." 

The  Court  of  Appeals  has  held  in  Davis  v.  Davis,  supra,  that  this 
section  only  applies  when  a  decree  shall  be  granted.  It  seems  to  me 
that,  as  far  as  the  question  in  hand  is  concerned,  section  59  of  the  Re- 
vised Statutes  is  practically  the  same  as  section  1771  of  the  Code  of 
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Civil  Procedure.  Salomon  v.  Salomon,  101  App.  Div.  588,  92  N.  Y. 
Supp.  184;  White  v.  White,  154  App.  Div.  250,  138  N.  Y.  Supp. 
1082. 

I  am  therefore  of  the  opinion  that  section  1771  of  the  Code  of  Civil 
Procedure  does  not  give  the  court  the  power  to  grant  this  motion.  If 
my  conclusion  is  correct,  there  should  be  legislation  which  would  em- 
power the  court  in  every  matrimonial  sLction,  regardless  of  the  disposi- 
tion of  the  principal  question,  to  make  provision  for  the  custody,  edu- 
cation, and  support  of  the  children  of  the  marriage.  If  the  parties  are 
honestly  before  the  court  to  have  their  domestic  difficulties  adjudicated, 
it  would  be  f  pr  the  best  interests  of  all,  and  avoid  other  proceedings,  to 
have  the  whole  matter  as  it  affected  them  and  their  children  adjudicated. 
It  would  not  be  necessary,  as  it  will  be  here,  for  a  plaintiff  to  have  re- 
course to  the  proceedings  provided  for  by  section  70  of  the  Domestic 
Relation^  Law  (Consol.  Laws,  c.  14). 

Motion  denied. 


(114  Misc.  Rep.  707) 

CLARKE  y.  EIGHTH  AVENUE  R  CX>. 

(Supreme  Court,  Trial  Term,  New  York  County.  December,  1920.) 

1.  Constitntional  law  ^=^55— Legislature  cannot  deprive  court  of  inherent 

power  to  contnd  order  of  business. 

The  Legislature  cannot  deprive  the  Supreme  Court  of  its  inherent  power 
to  control  its  order  of  business,  and  to  so  conduct  the  same  that  the  rights 
of  all  suitors  before  it  may  be  safeguarded. 

2.  Trial  <S='13(4) — Court  may  direct  preference,  tiiough  reasons  tlierefor  liaTe 

developed  after  term  at  whicli  cause  was  first  noticed. 

Where  the  reasons  for  preferring  a  cause  develop  after  the  term  for 
which  it  was  first  noticed,  the  court  should  nevertheless  exercise  its 
discretion  and  direct  the  preference. 

3.  Trial  <ti==»13 (4)— Statute  held  not  to  forbid  preference,  because  motion 

was  not  noticed  at  beginning  of  term. 

Code  Civ.  Proc.  S  793,  Jield  not  to  have  the  effect  of  inhibiting  judicial 
consideration  of  an  application  for  preference,  because  the  motion  there- 
for was  not  noticed  at  the  opening  of  the  term,  even  though  reasons  for 
the  exercise  of  the  court's  discretion  developed  after  notice  of  trial  was 
served. 

Action  by  Thomas  Cecil  Clarke,  an  infant,  by  his  guardian  ad  litem, 
Thomas  G.  Clarke,  against  the  Eighth  Avenue  Railroad  Company.  On 
motion  for  a  preference.     Motion  granted. 

R.  Waldo  MacKewan,  of  New  York  City,  for  the  motion. 

Michel  Kirtland,  of  New  York  City,  opposed. 

GA VEGAN,  J.  [1J  The  Legislature  cannot  deprive  this  court  of 
its  inherent  power  "to  control  its  order  of  business  and  to  so  conduct 
the  same  that  the  rights  of  all  suitors  before''  it  "may  be  safeguarded." 
Riglander  v.  Star  Co.,  98  App.  Div.  101,  90  N.  Y.  Supp.  772,  affirmed 
181  N.  Y.  531,  73  N.  E.  1131. 

^SdFor  other  cases  see  same  topic  &  KET-NXJMBER  In  all  Key-Numbered  DigesU  &  Indexes 
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[2]  Where  the  reasons  for  preferring  a  cause  develop  after  the 
term  for  which  it  was  first  noticed,  the  court  should  nevertheless  ex- 
ercise its  discretion  and  direct  the  preference.  The  affidavits  here 
show  satisfactorily  why  the  motion  was  not  noticed  for  the  opening  of 
the  October  term.  On  the  showing  made,  the  discretion  of  the  court 
should  be  exercised  to  promote  justice,  and  not  to  prevent  it. 

[3]  It  is  asserted  that  the  requirements  of  section  793  of  the  Code 
of  Civil  Procedure  inhibit  judicial  consideration  of  the  application  be- 
cause the  motion  was  not  so  noticed,  even  though  reasons  which  call 
for  the  exercise  of  the  court's  discretion  developed  after  the  notice  of 
trial  was  served.  If  such  was  the  intention  of  the  Legislature,  it  seems 
clear  that  the  case  cited  above  requires  me  to  hold  that  the  statute 
cannot  have  the  effect  intended.  In  the  case  of  Waters,  Inc.,  v.  Hat- 
ters' Fur  Exchange,  Inc.,  185  App.  Div.  803,  174  N.  Y.  Supp.  90,  it 
was  held  that  the  ground  on  which  the  trial  court  had  ordered  the 
preference  did — 

"not  afford  a  sufficient  ground  for  granting  a  preference  of  the  trial,  •  •  ♦ 
under  the  Inherent  power  of  the  court  to  control  the  order  of  the  trial  of 
Issues  on  the  calendar,  which  must  now  be  deemed  to  be  finally  established." 

Hence  the  Appellate  Division  could  not  in  that  case  have  decided 
the  question  which  arises  here.  For  precedents  in  point,  see  Reinert- 
sen  V.  Erie  R.  R.  Co.,  66  Misc.  Rep.  229,  122  N.  Y.  Supp.  998,  and  tlie 
cases  there  cited. 

The  motion  is  granted,  and  the  cause  ordered  to  be  added  to  the  day 
calendar  for  December  16,  1920. 

Motion  granted. 


MARKLE  v.^SBORNE  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department    May  4,  1921.) 

Mortgages  <&=>256 — Judgment  against  mortgagee  for  burning  buildings  on 
prf^ses  may  not  be  interposed  as  defense  to  assignee's  foreclosure. 

In  a  foreclosure  suit  hy  an  assignee  of  the  mortgage,  wherein  the  mort- 
gagor interposed  as  a  counterclaim  a  judgment  obtained  by  him  against 
plaintiff's  assignor,  the  original  mortgagee,  for  burning  the  buildings  on 
the  mortgaged  premises,  held,  that  the  admission  of  such  judgment  in  evi- 
dence was  error. 

Kiley  and  Woodward,  JJ.,  dissenting. 

Appeal  from  Ulster  County  Court. 

Foreclosure  suit  by  Alfred  Markle  against  Zachary  Osborne  and  oth- 
ers, with  counterclaim  by  defendants.  From  a  judgment  allowing  the 
counterclaim,  plaintiff  appeals.    Reversed,  and  new  trial  granted. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

John  R.  DeVany,  of  Ellenville,  for  appellant. 

John  W.  Eckert,  of  Kingston,  for  respondent. 

^=:»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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PER  CURIAM.  Judgment  reversed,  and  new  trial  granted,  with 
costs  to  appellant  to  abide  the  event,  on  the  ground  of  error  in  re- 
ceiving in  evidence  the  judgment  against  the  assignor,  and  without 
considering  any  other  questions  in  the  case.  All  concur,  except  KILEY, 
J.,  dissenting,  with  an  opinion  in  which  WOODWARD,  J.,  concurs. 

KILEY,  J.  (dissenting).  This  action  was  brought  to  foreclose  a 
mortgage,  and  tried  before  the  court  without  a  jury.  The  mortgage 
bears  date  November  12,  1915.  The  terms  of  payment  in  said  mortgage 
are  as  follows : 

"Interest  November  12.  1916,  1917,  and  1918.  $100,  on  account  of  principal, 
November  12,  1919,  and  interest,  and  $100  on  account  of  the  principal  on  the 
12th  day  of  November  in  each  and  every  year  thereafter,  until  the  whole  of 
said  principal  sum  of  $1,400,  together  with  the  interest  thereon,  shall  be 
fully  paid." 

Interest  rate  is  5  per  cent.  Cornelia  J.  Terwilliger  is  the  mortgagee 
named  in  said  mortgage,  and  the  defendant  Zachary  Osborne  is  the 
mortgagor  named  in  said  mortgage.  On  the  25th  day  of  December, 
1916,  the  said  Cornelia  J.  Terwilliger,  mortgagee,  assigned  the  mort- 
gage to  Alfred  Markle,  plaintiff  in  this  action.  The  mortgage  contains 
a  stipulation  that,  if  there  shall  be  default  in  payment  of  principal  or  in- 
terest for  30  days,  the  mortgagee,  may,  at  her  option,  declare  the  whole 
amount  due.  The  action  was  commenced  January  15,  1918,  and  in 
the  complaint  it  is  alleged  that  plaintiff  has  elected  and  does  elect  that 
the  whole  amount  of  said  bond  and  mortgage  become  due  and  payable. 
By  another  provision  the  whole  amount  became  due  immediately  on  de- 
fault of  payment  as  aforesaid.  The  complaint  alleges  that  the  whole 
amount  was  due  before  the  commencement  of  the  action. 

The  trial  judge,  upon  evidence  introduced  upon  said  trial,  found  that 
the  mortgagee  in  said  mortgage,  Cornelia  J.  Terwilliger,  while  she  was 
the  owner  of  said  mortgage,  and  aboit  one  year  after  the  date  there- 
of, burned  the  buildings  upon  the  premises  covered  by  said  mortgage; 
that  on  December  24,  1917,  Osborne,  mortgagor,  defendant  herein,  re- 
covered a  judgment  against  her  for  such  destruction  in  the  sum  of 
$1,377.50  damages  and  $123.15  costs.  This  amount,  with  interest,  de- 
fendant Osborne  set  up  as  a  counterclaim  to  any  amount  that  might  be 
found  due  the  plaintiff.  Whether  this  judgment  can  be  used  as  a 
counterclaim  is  the  main  question  upon  this  appeal. 

If  we  adopt  the  theory  pursued  by  both  parties  on  the  trial,  the  de- 
cision of  this  question  depends  upon  two  other  questions,  namely :  Was 
the  plaintiff  a  purchaser  in  good  faith,  without  notice?  and  Is  the  de- 
fendant Zachary  Osborne,  by  reason  of  any  agreement  or  relation  be- 
tween him  and  plaintiff,  estopped  from  setting  up  that  defense  or  coun- 
terclaim? Appellant  further  urges  that,  in  any  event,  he  should  have 
been  allowed  the  $450  received  by  Osborne  as  insurance,  in  addition  to 
the  amount  he  was  allowed  in  the  judgment  as  rendered.  The  appellant 
urges  that  defendant,  having  set  up  as  one  of  his  defenses  conspiracy 
on  part  of  plaintiff  and  others,  could  not  abandon  it  upon  the  trial  and 
rely  upon  his  other  defense.    This  position  of  appellant  is  not  tenable. 
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Section  507,  Code  of  Civil  Procedure ;  Conklin  v.  John  H.  Woodbury 
Dermatological  Institute,  37  App.  Div.  610,  56  N.  Y.  Supp.  258 ;  Wend- 
ling^v.  Pierce,  27  App.  Div.  517,  50  N.  Y.  Supp.  509, 

The  competency  of  the  judgment  roll  in  the  action  of  Osborne  v. 
Terwilliger,  as  evidence,  if  it  is  material,  is  not  challenged  in  the 
appellant's  brief ;  in  other  words,  if  the  counterclaim  could  be  offered 
by  defendant  Osborne  and  valid  as  such,  the  judgment  roll  is  competent 
Evidence,  and  its  reception  not  error.  Village  of  Port  Jervis  v.  First 
Nat.  Bank  of  Port  Jervis,  96  N.  Y.  550.  As  between  the  original  par- 
ties to  the  mortgage,  the  counterclaim  in  question  would  be  available 
to  the  mortgagor,  defendant  Osborne.  Stickney  v.  Blair,  50  Barb.  341 ; 
Ft.  Miller  Pulp  &  Paper  Co.  v.  Bratt,  119  App.  Div.  685,  104  N.  Y. 
Supp.  350.  The  last  case  cited  is  an  action  of  foreclosure.  The  rule 
laid  down  therein  seems  applicable  here.  Did  the  plaintiff  have  such 
notice  or  knowledge  of  the  daim  that  was  being  made  by  Osborne,  that 
Mrs.  Terwilliger  set  fire  to  his  building,  as  to  place  him  upon  inquiry 
as  to  its  foundation,  before  he  paid  for  and  took  an  assignment  of  the 
mortgage  in  question?  Much  of  defendant's  evidence  was  given  to 
show  that  plaintiff  had  such  knowledge ;  if  he  had,  or  by  reasonable  in- 
vestigation could  have  had,  such  knowledge  under  the  circumstances 
obtaining  in  his  and  defendant's  immediate  neighborhood,  before  he 
took  the  assignment,  he  must  be  held  to  have  taken  his  chances  as  to 
the  outcome  of  his  venture.  The  county  judge  tried  the  case.  He  knew 
his  county  and  its  people.  Witness  came  upon  the  stand  and  testified 
to  conversations  had  with  plaintiff  where  the  subject  was  discussed  and 
the  truth  of  the  accusations  against  Mrs.  Terwilliger  was  the  subject* 
of  comment.  He  saw  the  parties,  heard  them  and  the  witnesses  testify, 
and  his  finding  that  plaintiff  had  such  knowledge  is  not  so  against  the 
weight  of  evidence  as  to  justify  a  reversal  of  such  findings. 

An  examination  of  cases  cited  by  appellant,  which  he  urges  sustain 
him  in  the  contention  that,  under  the  circumstances  of  this  case,  the 
judgment  is  not  available  to  respondents  as  a  counterclaim,  reveal  con- 
ditions and  questions  not  found  here.  That  is  so,  in  large  part,  because 
appellant  earnestly  insists  that  fraud  and  fraudulent  conspiracy  is  still 
a  vital  element  in  respondent's  defense.  If  I  am  right  in  my  conception 
of  the  trial  and  the  position  taken  by  defendant,  and  the  evidence  given 
upon  the  trial,  that  defense  was  abandoned,  no  evidence  was  introduced 
to  sustain  it  upon  the  trial,  and  it  is  not  a  question  here.  Respondent, 
in  his  brief  and  upon  the  argument,  goes  still  further  than  the  position 
above  considered ;  he  maintains  that,  this  mortgage  being  a  nonnegoti- 
ab!e  instrument,  not  passing  by  delivery  or  indorsement,  the  plaintiff, 
even  if  he  did  not  have  notice  of  the  claim  arising  out  of  the  fire,  took 
the  mortgage  subject  to  all  defenses,  in  law  or  equity,  that  defendant 
could  muster  and  sustain.  At  the  time  this  action  was  commenced  the 
mortgage,  by  force  of  the  stipulations  contained  therein,  was  due,  and 
defendant's  claim  for  damage  had  ripened  into  judgment.  These  facts 
seem  to  produce  a  condition  contemplated  in  sections  500,  501,  and  502 
of  the  Code  of  Civil  Procedure;  nor  do  these  conditions  run  counter 
188  N.Y.S.— 2 
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to  the  prohibitive  provisions?  contained  in  section  41  of  the  Personal 
Property  Law  (Consol.  Laws,  c.  41). 

Under  the  circumstances  it  would  seem  that  this  counterclaim  was 
available  to  the  defendant,  to  reduce  plaintiff's  demand.  Owen  v. 
Evans,  134  N.  Y.  514,  3"1  N.  E.  999;  American  Guild  of  Richmond 
V.  Damon,  186  N.  Y.  360,  78  JST.  E.  1081.  Seibert  v.  Dunn,  216  N.  Y. 
237,  110  N.  E.  447,  is  to  the  same  effect.  In  Hill  v.  Hoole  et  al.,  116 
N.  Y.  299,  22  N.  E.  547,  5  L.  R.  A.  620,  the  court  considers  the  ques- 
tion from  both  angles,  viz.  that  the  counterclaim  is  rated  in  every  as- 
pect of  the  case,  and  also  the  purchase  of  the  mortgage  without  notice. 
In  the  course  of  its  opinion  the  court  says : 

"The  proposition  Is  well  established  that  the  assignee  of  a  mortgage  takes 
it  subject  to  all  the  defenses,  legal  and  equitable,  which  the  mortgagor  has 
against  the  enforcement  of  it  by  the  assignor  at  the  time  of  the  assignment." 

Thus  far  it  follows  that  the  judgment  as  rendered  can  stand.  The 
appellant  urges  that  defendant  Osborne  is  estopped  from  setting  up  this 
counterclaim  because  of  something  he  said  to  plaintiff  which  had  the 
effect  of  inducing  him  to  purchase  the  mortgage  when  he  (Osborne) 
knew  he  had  this  counterclaim.  The  first  answer  to  that  is  that  plain- 
tiff gave  evidence  upon  the  trial  that  he  commenced  negotiations  to 
purchase  the  mortgage  some  months  before  the  fire  occurred ;  secondly, 
it  refutes  plaintiff's  claim  that  he  was  a  purchaser  in  good  faith  and 
without  notice.  If  he  had  no  notice  of  defendant's  claim,  it  was  not 
necessary  to  fortify  his  position  by  a  statement  or  agreement  from 
defendant  Osborne.  What  was  said,  as  found  by  the  court  upon  suffi- 
cient evidence,  does  not  constitute  an  estoppel ;  his  finding  in  that  re- 
gard should  stand. 

Some  months  after  the  judgment  herein  was  rendered  the  judge 
signed  requests  to  find  for  the  plaintiff.  !p.espondent  urges  a  disregard 
of  such  findings,  because  they  were  signed  after  judgment  was  render- 
ed. Under  a  well-considered  opinion  by  Mr.  Justice  Taylor  in  Famous 
Mfg.  Co.  V.  Gibson,  98  Misc.  Rep.  4,  161  N.  Y.  Supp.  851,  such  practice 
is  not  fatal.  While  some  of  the  findings  would  seem  to  conflict  with 
his  judgment  as  rendered,  they  do  not  disturb  it,  and  should  be  disprov- 
ed as  a  matter  of  course,  where  there  is  any  apparent  conflict.  I  fail 
to  find  in  any  of  them  sufficient  to  change  the  result. 

The  evidence,  discloses  that  defendant  collected  $450  from  the  in- 
surance company  on  account  of  the  loss  of  his  buildings  by  fire.  Appel- 
lant urges  that  this  should  have  been  applied  toward  the  reduction  of 
defendant's  judgment  before  it  was  allowed  as  a  counterclaim.  The 
respondent  replies  that  the  plaintiff  is  a  tort-feasor,  and  that  defendant 
will  have  to  return  that  amount  to  the  insurance  company.  In  consid- 
ering this  phase  of  the  controversy,  it  must  be  borne  in  mind  that  re- 
spondents abandoned  their  position,  taken  in  the  complaint,  upon  the 
question  of  tort;  that  this  is  an  equitable  action;  that  he  who  seeks 
equity  should  do  equity.  The  plaintiff  is  not  a  tort-feasor  in  the  sense 
the  respondent  would  have  that  term  applied.  The  most  he  can  be 
charged  with  is  the  taking  of  an  assignment  of  this  mortgage  for  value, 
with  a  suspicion,  or  knowledge  sufficient  for  a  well-grounded  suspicion, 
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that  the  thing  he  was  bu3ring  had  inherent  infirmity,  that  might  cut 
down  or  wipe  out  its  value,  and  that  he  took  that  chance.  The  defense 
of  conspiracy  was  not  urged  nor  proved,  and,  as  we  have  seen,  was  en- 
tirely abandoned. 

Plaintiff  had  nothing  to  do  with  the  fire ;  was  in  no  way  connected 
with  it  or  its  origin.  The  evidence  in  this  record  as  to  the  $450  is  that 
it  was  paid,  and  the  further  evidence  that  there  was  some  dispute  try- 
ing to  reach  a  settlement,  which  extended  beyond  the  time  limited  in 
the  insurance  policy.  The  policy  is  not  in  evidence.  It  does  appear 
that  defendant  was  told  that  the  time  for  settlement  had  passed,  and,.if 
the  company  was  still  willing  to  pay,  they  had  better  agree  and  get  the 
money.  There  is  no  evidence  in  the  record  that  this  $450.  will  have  to 
be  returned  to  the  insurance  company.  It  is  inferable  that  the  amount 
was  paid  in  settlement  of  a  dispute,  and  probably  closed,  cutting  off 
any  further  right  of  either  the  defendant  Osborne  or  the  insurance  com- 
pany as  against  the  other. 

I  favor  the  allowance  of  this  amount  on  the  counterclaim,  to  its  re- 
duction at  the  time  of  the  rendering  of  judgment,  and  before  the  al- 
lowance of  said  counterclaim  in  reduction  of  plaintiff's  mortgage.  If 
the  respondent  so  stipulates,  the  judgment,  as  so  modified,  should  be 
affirmed,  without  costs  to  either  party  of  this  appeal.  If  such  stipulation 
is  not  given,  the  judgment  should  be  reversed,  and  a  new  trial  granted; 
costs  to  abide  the  event. 


(196  App.  Div.  926) 

DAVIS  V.  FRIEDMAN  el  al. 

(Supreme  Conrtt  Appellate  Diylsion,  First  Department    April  29,  1921.) 

Trial  ^^=^13  (4) — Giving  iirefereiiee  to  cause  before  notice  of  trial  premature. 
Under  Code  Civ.  Proc.  §  798,  an  order  advancing,  a  cause  to  the  pre- 
ferred calendar  before  the  giving  of  notice  of  trial  is  premature. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Jacob  B.  Davis  against  Jacob  Friedman  and  others. 
From  an  order  advancing  the  cause  to  the  preferred  calendar  of 
Special  Term,  Part  III,  defendants  appeal.  Reversed,  and  motion 
denied. 

See,  also,  191  App.  Div.  393,  181  N.  Y.  Supp.  469. 

Argued  before  DOWLING,  LAUGHLIN,  PAGE,  MERRELL, 
and  GREENBAUM,  JJ. 

Francis  J.  Berman,  of  New  York  City  (I.  T.  Flatto,  of  New  York 
City,  of  counsel),  for  appellants. 

PAGE,  J.  This  cause  was  not  entitled  to  a  preference  over  other 
causes,  either  by  the  provisions  of  section  791  of  the  Code  of  Civil 
Procedure  or  by  rule  VIII  of  the  Special  Term  Rules  for  New  York 
County.  Furthermore  the  order  was  granted  prior  to  the  service  of 
a  notice  of  trial.  Section  793  of  the  Code  of  Civil  Procedure  provides 
that  in  certain  counties,  among  which  is  New  York  county — 

^=>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  it  Indexes- 
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^'the  party  desiring  a  preference  of  any  cause  shall  serve  upon  the  opposite 
party,  toith  his  notice  of  trial,  a  notice  that  an  application  will  be  made  to 
the  court  at  the  opening  thereof  •  •  «  for  leave  to  move  the  same  as  a 
preferred  cause." 

The  right  to  a  trial  of  issues  of  fact  in  the  regular  order  is  a  sub- 
stantial right  of  litigants,  and  the  improper  preference  of  one  cause 
over  others  deprives  the  litigants  of  that  right  by  delaying  and  post- 
poning the  trial  of  their  causes.  The  Code  of  Civil  Procedure  and  the 
general  and  special  rules  of  practice  provide  for  those  causes  whose 
early  trial  is  required  that  substantial  justice  may  be  done.  A  strict 
observance  of  these  rules  will  in  the  end  facilitate  the  business  of  the 
court  and  insure  an  equality  of  treatment  of  all  litigants. 

The  order  will  be  reversed,  and  the  motion  denied,  without  costs. 
'  All  concur. 


<106  App.  Div.  462) 

HORTER  ¥.  DE  MESA. 

(Supreme  Court,  Appellate  Division,  First  Department    April  29,  1921.) 

Proeefis  <S='39 — Summons  may  be  subscribed  by  party  i^alntiff,  and  not  by 
his  attorney. 

In  view  of  CJode  Civ.  Proc.  9  56,  authorizing  a  party  to  a  civU  action 
to  prosecute  or  defend  in  person,  and  making  every  provision  of  the  Code 
act  relating  to  the  conduct  of  an  action,  wherein  the  attorney  for  the 
party  is  mentioned,  applicable  to  a  party  prosecuting  or  defending  in 
person,  subscription  to  the  summons  in  an  action  by  the  plaintl^  therein 
in  person  is  sufficient,  and  such  subscription  need  not  be  made  by  his 
attorney. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  C.  Horter  against  Hannibal  J.  De  Mesa.  From  an 
order  denying  a  motion  to  open  defendant's  default  and  to  set  aside 
the  docket  of  a  judgment,  and  for  such  other  relief  as  might  be  proper, 
defendant  appeals.  Order  affirmed,  with  leave  to  defendant  to  move 
to  open  his  default  upon  proper  papers. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

George  E.  Morgan,  of  New  York  City,  for  appellant. 
Henry  Best,  of  New  York  City,  for  respondent. 

DOWLING,  J.  The  sole  ground  urged  for  the  opening  of  defend- 
ant's default  herein  was  that  the  party  plaintiff  had  no  right  to  sub- 
scribe the  summons-  in  the  action,  but  that  the  same  must  be  subscribed 
by  an  attorney.  See  Code  Civ.  Proc.  §  417.  As  the  effect  of  such  a 
holding  would  be  to  determine  that  a  repeal  hy  implication  had  been 
made  of  the  provisions  of  the  statute  by  which  a  party  has  the  right  to 
prosecute  or  defend  in  person,  such  a  construction  should  not  be 
favored,  especially  in  view  of  the  provisions  of  section  55  of  the  Code 
of  Civil  Procedure,  which  confer  the  right  upon  every  party  to  a 
civil  action,  who  is  of  full  age,  to  prosecute  or  defend  the  same  in  per- 
son, and  which  make  every  provision  of  the  Code  relating  to  the  con- 
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duct  of  an  action,  wherein  the  attorney  for  the  party  is  mentioned, 
applicable  to  a  party  prosecuting  or  defending  in  person.  We  are  of 
the  opinion,  therefore,  that  the  subscription  of  the  summons  herein  by 
the  plaintiff  in  person  was  sufficient  under  the  Code. 

No  other  ground  was  suggested  for  the  opening  of  the  defendant's 
default,  and  we  cannot  now  pass  upon  the  question  of  whether  a  proper 
case  can  be  made  out  by  him  for  the  exercise  of  judicial  discretion  by 
permitting  him  to  come  in  and  defend.  The  order  appealed  from  will 
therefore  be  affirmed,  with  $10  costs  and  disbursements,  but  with  leave 
to  defendant  to  make  a  motion  to  open  his  default  upon  proper  papers. 

Order  affirmed,  with  $10  costs  and  disbursements,  with  leave  to  de- 
fendant, on  payment  of  said  costs,  to  move  at  Special  Term  to  open 
default  upon  proper  papers.    All  concur. 


(196  Ak>.  Div.  518) 

SUCCESS  WAIST  CO.,  Ine.,  y.  WIGWAM  CO. 

(Supreme  Court,  Appellate  Diylsion,  First  Department.    April  20,  1021.) 

Sales  ^=»86(3)— SeUer,  agreeing  to  deliver,  on  satisfying  himself  as  to  buyer^s 
flnanelal  responsibility,  was  sole  Judge  of  his  own  satisfaction. 

Where  contract  for  sale  of  goods  provided  for  delivery  of  goods  on 
credit  only  in  case  the  seller  was  satisfied,  on  investigation,  as  to  the 
financial  responsibility  of  the  buyer,  the  seller,  on  failure,  after  investiga- 
tion, to  satisfy  himself  as  to  buyer's  responsibility,  was  justified  in  refusal 
to  ship  the  goods,  except  upon  cash  payment,  regardless  of  whether  credit 
was  being  extended  to  buyer  by  other  dealers. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  the  Success  Waist  Company,  Incorporated,  against  the 
Wigwam  Company.  From  an  order  setting  aside  a  verdict  in  defend- 
ant's favor,  and  directing  a  new  trial  on  exceptions  taken  by  plaintiff 
at  the  trial,  defendant  appeals.  Reversed,  verdict  reinstated,  and  com- 
plaint dismissed. 

Argued  before  DOWLING,  LAUGHLIN,  PAGE,  MERRELL,  and 
GREENBAUM,  JJ. 

M.  E.  &  G.  W.  Driscoll,  of  Syracuse  (Guernsey  Price,  of  New  York 
City,  of  counsel),  for  appellant. 

Morris  &  Samuel  Meyers,  of  New  York  City  (gjmuel  Meyers,  of 
New  York  City,  of  counsel,  and  Frank  J.  McMann,  of  New  York 
City,  on  the  brief),  for  respondent. 

MERRELL,  J.  The  plaintiff  is  a  New  York  corporation  engaged 
in  the  manufacture  of  ladies'  waists,  and  doing  business  in  the  city  of 
New  York.  The  defendant  is  also  a  domestic  corporation,  having  its 
office  and  principal  place  of  business  at  Syracuse,  Onondaga  county, 
N.  Y.  The  action  was  brought  to  recover  the  sum  of  $1,500  damages 
claimed  to  have  been  sustained  by  the  plaintiff  by  reason  of  the  failure 
and  refusal  of  the  defendant  to  deliver  to  the  plaintiff  15,000  yards  of 
white  cotton  goods,  which  the  plaintiff  claims  the  defendant  sold  and 
agreed  to  ship  to  the  plaintiff. 
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In  substantiation  of  plaintiff's  claim,  its  treasurer,  one  Adler,  testi- 
fied that  on  July  23,  1918,  he  was  in  the  city  of  Syracuse,  representing 
the  plaintiff  as  a  traveling  salesman,  and  that  he  was  informed  that  the 
defendant  had  advertised  for  sale  a  quantity  of  white  cotton  cloth, 
which  the  salesman  conceived  might  be  used  by  his  principal.  Accord- 
ingly, in  company  with  a  resident  of  the  city  of  Syracuse,  with  whom 
he  had  been  doing  business,  and  who  was  acquainted  with  the  oflScers 
of  the  defendant,  plaintiff  visited  defendant's  place  of  business.  He 
testified  that  samples  of  the  cloth  which  he  desired  to  purchase  of  the 
defendant  were  exhibited  to  him,  and  that  he  then  entered  into  an  agree- 
ment for  the  purchase  of  15,000  yards  thereof,  and  that  it  was  agreed 
that  said  goods  should  be  immediately  delivered  to  the  plaintiff  upon  a 
credit  of  "net  cash  10  days."  Adler  testified  that  defendant's  represen- 
tative told  him  that  the  goods  would  be  shipped  immediately,  and  that 
thereupon  an  order  was  made  out,  which  was  signed  by  Adler.  Adler 
further  testified  that  the  goods  were  not  delivered  as  agreed,  and  that 
the  defendant  refused  to  deliver  the  same,  although  delivery  thereof 
was  thereafter  repeatedly  demanded -by  the  plaintiff. 

The  defendant's  representatives,  who  were  present  at  the  time  Adler 
claims  to  have  purchased  the  goods  and  at  the  time  he  testified  defend- 
ant's representatives  agreed  to  make  immediate  delivery  thereof,  tes- 
tified that  the  sale  was  to  be  "net  cash  10  days,  subject  to  the  credit  of 
the  Success  Waist  Company  being  satisfactory"  to  the  defendant.  De- 
fendant's secretary  and  treasurer,  Greene,  testified  that  on  the  occasion 
when  Adler  called  he  told  him  that,  if  he  found  the  plaintiff  all  right, 
they  would  be  very  glad  to  ship  the  goods ;  that  Adler  then  asked  Greene 
when  the  goods  would  be  shipped,  and  that  the  latter  replied  that  it 
would  take  probably  five  to  seven  days  to  look  up  the  basis  of  credit 
of  the  plaintiff.  The  assistant  manager  of  the  defendant,  one  Germain, 
also  testified  in  defendant's  behalf  as  to  the  terms  of  the  agreement, 
and  that  in  the  presence  of  said  witness  defendant's  secretary  and 
treasurer,  Greene,  told  Adler  that  the  defendant  would  ship  the  goods 
on  credit,  provided  that  plaintiff's  credit  was  satisfactory. 

Upon  the  evidence  a  sharp  question  of  fact  arose  as  to  whether  or  not 
the  defendant  agreed  to  ship  the  goods,  which,  under  the  agreed  price 
of  11  cents  per  yfjtd,  amounted  to  $1,650,  immediately  upon  a  10  days' 
credit,  as  claimed  by  Adler,  or  whether,  as  claimed  by  defendant's 
representatives,  delivery  of  the  goods  at  the  price  mentioned  was  to 
be  made  only  in  case  the  financial  condition  of  the  plaintiff  was,  after 
investigation,  satisfactory  to  the  defendant. 

The  plaintiff  introduced  upon  the  trial  the  order  for  the  goods,  sign- 
ed by  its  representative,  Adler,  and  claimed  that  the  order  constituted 
the  entire  contract ;  whereas,  it  was  the  contention  of  the  defendant  that 
it  was  agreed  that  delivery  was  only  to  be  made  after  the  defendant 
and  its  representative,  Greene,  were  satisfied  as  to  the  financial  stand- 
ing of  the  plaintiff.  The  evidence  indicates  that  the  defendant,  both 
through  the  efforts  of  its  treasurer,  Greene,  and  others,  made  investiga- 
tion as  to  the  financial  ability  of  the  plaintiff,  and  that  the  defendant 
was  not  satisfied  from  such  investigation  that  the  plaintiff  should  be 
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accorded  the  credit  which  it  desired.  On  July  27,  1918,  the  defendant 
wrote  the  plaintiff,  concerning  plaintiff's  order  for  the  goods  in  ques- 
tion, that  it  had  received  reports  concerning  plaintiff's  financial  stand- 
ing, and  that  upon  the  arrival  of  Mr.  Greene,  its  treasurer,  who  was 
then  out  of  town,  the  plaintiff  would  be  advised  regarding  the  same. 
Four  days  later,  and  on  July  31,  1918,  the  defendant  again  wrote  the 
plaintiff  as  follows : 

"July  31,  19ia 

"Success  Waist  Co.,  101  Greene  St.,  New  York  City — Gentlemen :    Referring 
to  the  order  which  yonr  Mr.  Adler  placed  with  as  for  15,000  yards  white  goods, 
we  hasten  to  advise  you  that,  upon  receipt  of  New  York  draft  or  certified  check 
for  the  amount  of  this  order,  shipment  wiU  be  made  immediately. 
"Yours  very  truly,  The  Wigwam  Company, 

"OHG— R.  Treas," 

This  letter  very  pointedly  advised  plaintiff  that  as  the  result  of  its 
investigations  defendant  had  not  been  satisfied  of  plaintiff's  financial 
ability  and  that  defendant  would  not  ship  the  goods  on  credit.    The  fol- 
lowing day  the  plaintiff  replied  to  defendant's  letter  as  follows; 
"Success  Waist  Co.,  Inc., 
"Cotton  Waists  Exclusively, 
"101  Greene  Street,  Bet.  Spring  &  Prince  Sts. 

"New  York,  Aug.  1, 19ia 
"The  Wigwam  Co.,  Inc.,  Syracuse,  N.  Y. — Gentlemen :  Your  kind  favor  of 
the  31st  inst.  to  hand,  and  in  reference  to  same  wish  to  state  that  we  would 
like  you  to  send  us  one  piece,  each,  of  the  material  bought,  special  delivery. 
Upon  receipt  of  same  we  will  send  you  a  certified  check  for  the  entire  shipment. 
Thanking  you  for  your  prompt  attention,  we  beg  to  remain, 

"Very  truly  yours,  Success  Waist  Co.,  Inc." 

As  a  matter  of  fact,  Adler,  plaintiff's  representative,  had  already  been 
furnished  with  samples  of  each  of  the  two  grades  of  goods  erftbraced 
in  the  order.  It  seems  to  me  that  the  correspondence  above  quoted  sub- 
stantially supports  the  claim  of  the  defendant  that  the  delivery  of  the 
goods  ordered  was  to  be  made  only  upon  plaintiff's  credit  being  estab- 
lished to  the  satisfaction  of  the  defendant,  and  from  plaintiff's  reply 
to  defendant's  letter  of  July  31,  1918,  it  is  apparent  that  the  plaintiff 
did  not  claim  to  be  entitled  to  the  goods  under  other  terms  than  as 
claimed  by  the  defendant.  The  testimony  of  the  plaintiff's  witness  Adler 
is  quite  improbable.  Business  houses  do  not  usually  sell  and  agree  to 
deliver  goods  to  entire  strangers  upon  credit,  without  some  investigation 
as  to  the  financial  ability  of  the  purchasers.  The  probabilities  are  all  in 
support  of  the  version  of  defendant's  representatives,  Greene  and  Ger- 
main. 

The  court  submitted  to  the  jury  the  question  of  fact  arising  upon  the 
opposing  claims  of  the  parties,  and  the  jury  found  with  the  defendant. 
The  court  thereupon,  upon  motion  of  the  plaintiff,  set  aside  the  verdict, 
and  directed  a  new  trial  of  the  issues,*  because  of  certain  alleged  er- 
rors which  the  court  conceived  had  occurred  upon  the  trial.  EHiring 
the  course  of  the  trial  the  plaintiff  sought  to  introduce  in  evidence  a 
letter  from  the  defendant  to  York  Manufacturing  Company,  Incorpo- 
rated, a  New  York  corporation,  making  inquiry  as  to  the  financial  re- 
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sponsibility  of  the  plaintiff,  and  the  reply  thereto  from  the  York 
Manufacturing  Company  to  the  defendant,  to  the  effect  that  the  York 
Manufacturing  Company  had  extended  to  the  plaintiff  a  credit  of  $2,* 

000  on  70  days'  time,  and  that  the  plaintiff  paid  its  obligations  as 
agreed,  and  to  the  effect  that  it  had  an  up-to-date  financial  statement 
from  the  plaintiff,  showing  an  increase  in  plaintiff's  capital,  and  to  the 
effect  that  it  regarded  plaintiff  worthy  of  credit  to  the  extent  of  $2,000. 
These  letters  were  excluded  by  the  trial  court  upon  the  trial. 

The  court,  in  granting  a  new  trial,  conceived  that  error  was  com- 
mitted in  the  court's  refusal  to  receive  such  evidence  offered  by  plain- 
tiff, upon  the  theory  that  the  jury  was  entitled  to  such  evidence  of 
plaintiff's  actual  financial  condition,  from  which  it  might  determine 
whether  the  claimed  dissatisfaction  of  the  defendant  was  genuine.  The 
court,  in  setting  aside  the  verdict,  held  that  error  had  also  been  com- 
mitted in  charging  the  jury  in  effect  that,  if  the  sale  was  made  upon  the 
understanding  and  agreement  that  delivery  was  only  to  take  place  after 
defendant  had  examined  into  plaintiff's  affairs,  and  after  defendant's 
treasurer  had  found  the  credit  of  the  plaintiff  to  be  satisfactory,  then 
the  jury  could  not  hold  the  defendant  liable,  as  the  transaction  involved 
the  judgment  of  the  seller,  and  that  no  one  could  oblige  the  defendant 
to  be  satisfied  if,  after  investigation,  it  felt  itself  justly  dissatisfied. 

I  think  no  error  was  committed  by  the  court,  either  in  the  exclusion 
of  the  testimony  offered  or  in  the  instructions  to  the  jury.  I  know  of 
no  rule  of  law  which  compels  a  seller  of  merchandise  to  accept  as  a 
customer  any  one  whom  he  does  not  desire  to  trust.  I  do  not  think  the 
question  here  depends  at  all  upon  whether  the  defendant  arbitrarily 
refused  credit  to  the  plaintiff  or  not.  If  the  defendant's  witnesses 
are  to  be  believed,  delivery  of  the  goods  was  to  be  only  in  case  the 
defendant  was  satisfied  upon  investigation  as  to  the  financial  respon- 
sibility of  the  plaintiff.  Under  the  contract  it  remained  entirely  with 
the  defendant  to  say  when  and  under  what  conditions  it  would  extend 
to  plaintiff  the  credit  which  it  desired.  The  correspondence  which  the 
plaintiff  sought  to  introduce  in  evidence,  and  from  which  plaintiff  claim- 
ed the  defendant  should  have  been  satisfied  with  relation  to  plaintiff's 
financial  responsibility,  really  proved  nothing.  The  fact  that  some  other 
business  concern  had  had  satisfactory  business  dealings  with  the 
plaintiff,  and  that  in  the  opinion  of  such  other  concern  the  plaintiff 
was  worthy  of  the  credit  which  it  sought,  was  not  any  evidence  of 
plaintiff's  sound  financial  standing,  and  might  well  have  fallen  far  short 
of  satisfying  defendant  with  relation  thereto. 

After  its  investigations  the  defendant  was,  in  fact,  dissatisfied  with 
plaintiff's  financial  standing,  and  promptly  advised  the  plaintiff  that  it 
would  ship  the  goods  ordered  upon  receipt  of  cash  payment  therefor. 

1  think  the  defendant  was  entirely  justified  in  assuming  such  position, 
and  in  refusing  to  deliver  the  goods  upon  the  credit  which  the  plaintiff 
asked.  Crawford  v.  Mail  &  Express. Publishing  Co.,  163  N.  Y.  404,  57 
N.  E.  616.  I  think  a  fair  question  of  fact  arose  from  the  evidence,  and 
that  the  issues  were  fairly  presented  by  the  trial  court  to  the  jury,  and 
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that  no  substantial  error  occurred  upon  the  trial  which  required  the 
verdict  of  the  jury  to  be  set  aside. 

I  think,  therefore,  that  the  court  erred  in  granting  the  order  appealed 
from,  and  that  the  same  should  be  reversed,  with  costs  and  disburse- 
ments, and  the  verdict  of  the  jury  reinstated,  and  plaintiff's  complaint 
dismissed,  with  costs,  and  that  tiie  defendant  should  recover  of  the 
plaintiff  the  costs  of  this  appeal. 

Order  reversed,  with  costs,  verdict  reinstated,  and  judgment  directed 
on  verdict,  dismissing  the  complaint,  with  costs.    All  concur. 


-{196  App.  Div.  546) 

SHUB-LOC  ELEVATOR  SAFETY  CO^  Inc.,  v.  PURCELL  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  29,  1921.) 

1.  Patents  ^=>183 — Assjgnment  of  right  to  inventions  iield  not  to  preTent  use 
of  inventions  not  patentable  for  lack  of  novelty. 

Where  defendant  orally  contracted  to  assign  to  plaintiff  all  rights  to 
any  patentable  invention  or  device  he  was  employed  to  work  on,  or 
application  not  yet  acted  on  by  the  Patent  Office>  but  had  not  agreed  to 
refrain  from  divulging  any  secret  process  of  the  plaintiff,  the  defendant, 
and  the  defendant  company  organized  by  him  could  not  be  restrained  from 
using  his  inventions,  not  patentable  for  lack  of  novelty,  and  which  could 
be  easily  seen  and  copied,  since  an  assignment  thereof  would  give  no  rights. 
IS.  Appeal  and  error  <9=s>ll52 — ^Decree  interpreted  to  carry  meaning  souglit  by 
modiflcatimi,  reDdering  mo^flcation  unnecessary. 

Where  a  fair  Interpretation  of  a  decree  would  not  preclude  defendants 
from  using  any  device  which  was  not  patentable  by  reason  of  lack  of 
novelty,  and  which  was  not  a  secret  device,  because  attached  to  an 
elevator  in  such  a  way  that  it  was  open  to  inspection  and  examination  by 
any  one  interested,  the  defendants  do  not  need  a  modification  of  such 
decree  to  permit  their  use  of  such  unpatentable  articles. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Shur-Loc  Elevator  Safety  Company,  Incorporated, 
against  William  F.  Purcell  and  another.  From  an  order  of  the  Su- 
preme Court,  denying  defendants'  motion  to  set  aside  an  interlocutory 
judgment  herein  and  granting  a  new  trial  because  of  newly  discovered 
evidence,  or  in  the  alternative,  that  the  said  judgment  be  modified  in 
certain  respects,  defendants  appeal.    Order  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Hirsh,  Newman  &  Reass,  of  Brooklyn  (Benjamin  Reass,  of  Brook- 
13m,  of  counsel,  and  Hugo  Hirsch  and  Emanuel  Newman,  both  of 
Brooklyn,  on  the  brief),  for  appellants. 

Thomas  &  Houghton,  of  New  York  City  (Woojsey  A.  Shepard,  of 
New  York  City,  of  counsel),  for  respondent. 

SMITH,  J.  The  plaintiff  is  engaged  in  the  construction  of  safety 
devices  upon  elevators.  In  this  action  the  court  has  found  that  the 
defendant  Purcell  entered  into  an  oral  contract  to  assign  to  the  plain- 
tiff "all  his  rights  to  any  invention  calculated  to  improve  or  perfect 
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the  device  he  was  employed  to  work  on,  and  to  set  over  any  applica- 
tion for  patents  for  such  device  to  the  plaintiff."  The  defendant  Pur- 
cell  entered  the  employment  of  the  plaintiff,  first  to  give  expert  advice 
a^  to  the  improvement  of  the  existing  devices  relative  to  the  construc- 
tion by  the  plaintiff  of  these  safety  appliances,  and  he  was  engaged  for 
nearly  a  year  in  this  emplo3rment.  He  afterwards  entered  the  regular 
employment  of  the  plaintiff  as  a  superintendent,  and  devoted  his  time 
and  his  skill  to  the  perfection  and  installment  of  these  safety  appli- 
ances, with  the  agreement  heretofore  mentioned  to  assign  all  his  rights 
to  such  inventions  to  the  plaintiff.  After  having  been  in  the  service 
of  the  plaintiff  for  a  year,  he  organized  the  defendant  corporation  and 
gave  to  the  corporation  full  information  as  to  the  devices  which  he  had 
invented  as  improvements  upon  the  devices  theretofore  used  by  the 
plaintiff  in  its  work. 

Judgment  was  entered  in  the  action  May  13,  1918,  which  restrained 
the  defendants  and  each  of  them  "from  manufacturing,  selling,  install- 
ing, or  otherwise  using  the  device  or  devices  for  the  safetifying  of  ele- 
vators now  and  heretofore  manufactured,  sold,  installed,  or  used  by 
them,  or  either  of  them,  heretofore  invented  or  devised  by  defendant 
Purcell  while  in  the  plaintiff's  employment,"  and  further  requiring 
Purcell  "to  disclose  and  transfer  to  the  plaintiff  any  and  all  devices, 
improvements,  or  inventions  which  he  might  at  any  time  develop,  in- 
vent, or  devise,  relating  to  the  mechanical  safetifying  of  elevators,"  in 
accordance  with  his  agreement,  and  that  the  assignment  to  the  defend- 
ant corporation  be  declared  void  and  that  both  defendants  execute  and 
deliver  to  plaintiff  "a  good  and  sufficient  assignment  of  any  interest  in 
any  devices,  improvements,  or  inventions  or  any  applications  for  pat- 
ents thereon  in  connection  with  the  mechanical  safetifying  of  elevators, 
heretofore  invented  or  devised  by  said  defendant  Purcell  while  in  plain- 
tiff's employment."  That  judgment  was  appealed  to  this  court,  and  was 
affirmed.  See  185  App.  Div.  888,  171  N.  Y.  Supp.  1099.  At  the  time 
of  the  trial  of  the  action  defendant  Purcell  had  made  application  for 
letters  patent  covering  about  15  claims,  2  of  which  were  allowed,  and 
13  of  which  were  disallowed,  because  of  lack  of  novelty.  The  de- 
fendants, thereupon,  have  made  application  for  a  new  trial  on  the 
ground  of  newly  discovered  evidence,  or  for  a  modification  of  the 
judgment,  so  that  the  defendant  shall  not  be  restrained  from  using  the 
devices  made  by  Purcell,  upon  which  patents  were  refused  for  lack  of 
novelty. 

[1]  It  will  be  noticed  that  this  agreement  is  not  an  agreement  to 
refrain  from  divulging  any  secret  process  of  the  plaintiff,  but  is  an 
agreement  to  assign  to  the  plaintiff  all  inventions  or  devices  which  he 
may  have  made  theretofore  or  which  he  may  thereafter  make  while 
in  the  plaintiff's  employ.  This  clearly  gives  to  the  plaintiff  the  right 
to  an  assignment  of  any  invention  or  device  which  is  patentable,  and 
even  to  an  assignment  of  any  application  which  had  not  been  acted  up- 
on by  the  Patent  Office.  But  an  assigment  of  a  device  which  is  not 
patentable  would  give  to  the  plaintiff  no  rights,  and  in  respect  to  these 
elevators,  while  the  devices  are  subject  to  inspection  and  can  be  seen 
by  any  person  who  should  be  interested  to  inspect  them,  the  disclosure 
to  another  party  of  the  nature  of  that  device,  or  the  subsequent  use 
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thereof  by  the  party  himself  after  he  left  the  employment  of  the 
plaintiflF  would  not  be  a  disclosure  of  any  confidential  information 
which  he  has  obtained,  nor  would  it  be  a  use  of  any  device  to  which 
any  party  is  given  any  exclusive  right  by  any  letters  patent. 

[2]  Of  course,  as  to  those  devices  which  were  patentable,  a  differ- 
ent question  would  arise,  and  as  to  those  the  defendants  do  not  seek 
to  modify  the  judgment.  As  we  read  the  decree  entered  herein,  we 
think  that  a  fair  interpretation  thereof  would  not  preclude  the  defend- 
ants from  using  any  device  which  was  not  patentable,  by  reason  of 
lack  of  novelty,  and  which  was  not  a  secret  device,  because  attached 
to  an  elevator  in  such  a  way  that  it  was  open  to  inspection  and  exam- 
ination by  any  one  interested  to  inspect  the  same.  This  interpretation 
is  supported  by  the  opinion  of  the  learned  justice  who  tried  the  case. 

With  this  interpretation  of  the  decree  the  defendants  do  not  need 
the  relief  for  which  they  ask,  and,  with  the  right  to  make  use  of  such 
devices  as  were  not  novel  and  were  not  concealed,  the  application  was 
properly  denied,  and  the  order  should  be  affirmed,  with  $10  costs 
and  disbursements.    All  concur. 


COX  et  al.  ▼.  ROWNSON,  DREW  ft  CLYDESDALE. 

(Supreme  Conrt,  Appellate  Term,  First  Department    April  28,  1921.) 

Sales  ^=>1(4) — Contract  held  not  oomplete,  where  seller  wba  to  submit  sgeei- 

fleations  l&ter 

Where  a  seller's  letter,  confirming  a  sale  of  1,000  kegs  of  nails,  stated 
that  specifications  for  200  kegs  would  be  furnished  later,  and  the  buyer's 
reply,  although  stating  that  the  200  kegs  were  to  be  of  the  same  general 
assortment  as  the  other  800,  also  stated,  ''Specifications  to  be  submitted 
by  you  from  your  warehouse  stock,"  there  was  no  sale  of  the  200  kegs, 
even  though  the  buyer's  letter  was  subsequently  treated  as  constituting  the 
contract,  or  a  part  of  the  contract 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  George  W.  Cox  and  another  against  Rownson,  Drew  & 
Clydesdale.  From  a  judgment  in  favor  of  plaintiff,  after  a  trial  by  a 
judge  without  a  jury,  defendant  appeals.  Reversed,  and  complaint 
dismissed. 

Argued  March  term,  1921,  before  BIJUR,  WAGNER,  and  LY- 
DON,  JJ. 

Samuel  M.  Levy,  of  New  York  City,  for  appellant. 
Fredric  W.  Frost,  of  New  York  City,  for  respondents. 

BIJUR,  J.  The  appeal  involves  solely  a  question  of  law.  Plaintiffs 
have  recovered  damages  for  defendant's  failure  to  deliver  200  kegs  of 
nails  out  of  1,000  kegs  covered  by  a  contract  claimed  to  have  been 
expressed  either  in  letters  that  passed  between  the  parties  or  in  those 

letters  coupled  with  conversations  preceding  the  same.    The  first  letter 

'  ■■■-.■■ ,  .„    -I. .         ^ 

^=»For  other  cases  see  same  topic  &  KBT-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
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is  dated  September  20,  1919,  from  defendant,  seller,  to  plaintiffs,  pur- 
chasers, reading,  so  far  as  material: 

"CJonflrmIng  our  conversations  of  yesterday,  we  have  entered  your  order  for 
1,000  kegs  of  wire  nails,  800  of  which  are  to  be  common  wire  nails  as  per 
attached  specifications.  We  are  getting  in  touch  with  our  mill  for  the  balance 
of  200  kegs  which  you  require  of  the  countersunk  checkered  head  quality,  and 
will  advise  you  later  what  spedflcations  we  will  be  able  to  furnish  on  this 
material." 

On  September  22d  defendant  wrote  again,  asking  for  a  confirmation 
of  the  order,  and  adding: 

"As  yet  we  have  not  heard  from  our  mill,  and  are  therefore  not  in  a  posi- 
tion to  advise  you  what  specification  we  will  be  able  to  furnish  on  the  200 
kegs  of  countersunk  checkered  head  nails." 

On  the  next  day  plaintiffs  wrote  defendant: 

"Replying  to  your  letter  of  the  22d  inst.,  this  will  serve  to  confirm,  our 
verbal  order  of  the  19th  inst.  for  1,000  kegs  of  nails  for  export ;  800  kegs  are 
to  be  common  wire  nails  as  per  attached  specifications,  and  the  remaining  200 
to  be  countersunk  checkered  head  quality,  speciflations  to  be  submitted  by  you 
from  your  warehouse  stock.  These,  however,  to  be  of  the  same  general  assort- 
ment as  the  other  800." 

Defendant  appellant  claims  that  from  these  letters  it  is  evident  that 
no  binding  agreement  was  made  in  respect  of  the  200  kegs,  the  sale 
of  which  was  subject  to  agreement  as  to  the  "specifications"  after  sub- 
mission of  the  same  by  defendant  to  plaintiffs. 

Plaintiffs  have  succeeded — whether  on  the  theory  that  the  writings 
are  ambiguous  or  not  we  need  not  determine — in  introducing  into  evi- 
dence the  conversations  in  regard  to  this  matter  in  which  plaintiffs  tes- 
tified what  they  had  said  to  defendant's  salesman: 

"Two  hundred  kegs  of  nails  to  be  of  countersunk  checkered  head  quality, 
to  be  of  the  same  general  assortment  as  the  800  kegs,  but  he  could  not  t^l 
me  at  the  time  how  many  kegs  of  each  different  size  he  could  give  me  until 
he  consulted  the  mill  ♦  •  ♦  and  let  me  know  just  what  the  quantites  would 
be." 

And  on  cross-examination  he  said  of  the  salesman : 

"He  would  have  to  find  out  from  the  mill  how  many  kegs  they  had  on  hand  of 
these  specifications." 

The  testimony  of  the  salesman  is  substantially  to  the  same  effect 
It  seems  to  me  that,  whether  the  writings  be  considered  alone  or  in 
connection  with  these  conversations,  both  parties  expected  that  some- 
thing material  to  the  sale  was  to  be  submitted  by  defendant  to  plain- 
tiffs for  approval  and  agreement,  before  the  sale  of  the  200  kegs  should 
be  deemed  to  have  been  effected.  While  plaintiffs  lay  stress  upon  the 
clause  of  their  letter  of  September  23d,  "These,  however,  to  be  of  the 
same  general  assortment  as  the  other  800,"  defendant  claims  that  this 
letter  was  not  the  contract.  Plaintiffs,  on  the  other*  hand,  with  much 
force,  argue  that  in  subsequent  correspondence  this  particular  letter 
is  referred  to  as  if  it  either  constituted  the  contract  or  were  at  least  a 
part  thereof.  Regardless  of  that  point,  it  is  to  my  mind  determinative 
that  even  in  that  letter  the  plaintiffs  require  "specifications  to  be  sub- 
mitted by  you  from  your  warehouse  stock."    We  cannot  disregard  this- 
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requirement.  Indeed,  it  is  the  one  thought  which  is  expressed  in  every 
one  of  the  letters  and  in  every  conversation,  and  must  be  accorded  ap- 
propriate weight. 

^Both  counsel  agree  that  the  word  ''specifications"  means  "sizes  as 
distinguished  by  respective  lengths  and  gauges ;  also  quantities,  respec- 
tively, in  kegs  of  each  size."  While,  as  is  frequently  the  case  in  the 
correspondence  and  conversations  of  business  men,  the  precise  sig- 
nificance of  particular  phrases  has  not  been  accurately  weighed  or 
distinctly  measured,  it  seems  to  me  to  be  perfectly  clear  that  plaintiffs 
anticipated  that  defendant  would  submit  certain  descriptions  or  speci- 
fications before  the  sale  of  the  200  kegs  should  be  regarded  as  closed, 
and  since  the  rejection  of  a  part  of  these  200  kegs  was  based  upon  the 
unsatisfactory  character  of  the  specifications  as  submitted  by  the  de- 
fendant, I  am  of  opinion  that,  in  the  absence  of  an  agreement  on  that 
vital  point,  no  binding  contract  was  made  as  to  the  200  kegs.  A  re- 
covery for  failure  to  deliver  the  same  is  therefore  unjustified.  ^^ 

There  is  a  further  point  urged  by  defendant,  namely,  that  ncTcom- 
petent  evidence  of  damage  was  given,  which  I  think  would  alone  war- 
rant a  reversal;  but,  since  the  first  ground  is  decisive,  tiie  second 
need  not  be  further  discussed. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed,  with 
appropriate  costs  in  the  court  below.    All  concur. 


(U4  Mine.  Bep.  682) 

PBET  CATELAN,  Inc.,  v.  INTERNATIONAL  FEDEHATION  OF  WORKERS 

IN  THV  HOTEL,  RESTAURANT,  LUNCH  ROOM,  CLUB,  AND 

CATERING  INDUSTRY  et  aL 

(Sapreme  CJourt,  Special  Term,  New  York  Comity.    March,  1021.) 

L  Injunction  ^»135— Writ  may  be  granted  only  when  exigencies  of  caae 
wamot  it 

The  writ  of  injunction  never  issnes  as  a  matter  of  coarse,  bnt  a  court 
of  equity  will  not  withhold  its  power  in  tHat  regard  when  a  prima  fade 
case  is  presented  and  the  exigencies  of  the  case  warrant  its  action. 

t.  Injunedon  ^=»101(2)-*Strikes  and  picketing  lawful  only  when  conducted 
by  lawful  means. 

Strikes  and  picketing  are  lawful  when  conducted  by  lawfnl  means,  hut 
do  not  carry  with  them  the  privilege  of  destmction  as  a  means  to  an 
end,  nor  the  right  to  unlawfully  coerce  or  oppress. 

S.  Injnnetion  <^=>163 (3)— Motion  to  oontinae  granted,  where  picketing  was 
accompanied  by  violence. 

A  motion  by  a  restaurant  keeper  to  continue  an  injunction  pendente 
lite  against  a  waiters'  union  will  be  granted,  where  it  appeared  that 
plaintiff  insisted  on  an  open  shop,  and  defendants  wanted  it  unionized, 
and  also  wanted  to  maintain  on  plaintiff's  premises  a  shop  representative, 
and  that  picketing  had  been  instituted  by  defendants,  accompanied  by 
acts  of  violence  and  intimidation  of  nonunion  employees  and  patrons. 

Suit  by  Pre*  Ca^elan,  Incorporated,  against  the  International  Federa- 
tion of  Workers  in  tlie  Hotel,  Restaurant,  Lunch  Room,  Club  and  Cater- 

#=:»For  other  cases  see  same  topic  4k  KEY- NUMBER  in  all  Key-Numbered  Digests  A  Indeze* 
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ing  Industry  and  another.    On  motion  to  continue  an  injunction  pen- 
dente lite.    Motion  granted. 

Harry  W.  Newburger,  of  New  York  City,  for  plaintiff. 
William  Karlin,  of  New  York  City,  for  defendants. 

ERLANGER,  J.  The  moving  papers  show  that  plaintiff  is  engaged 
in  the  restaurant  business,  in  which  it  has  invested  upwards  of  $100,- 
000.  Its  rent  is  about  $25,000  yearly;  it  employs  approximately  100 
persons  in  different  capacities,  among  them  a  large  nimiber  of  waiters ; 
that  it  has  always  maintained  an  "open  shop,"  and  never  discriminated 
against  union  labor;  that  the  head  waiter  hired  the  employees.  On 
February  13,  1921,  at  about  10  p.  m.  while  the  restaurant  was  crowded 
with  patrons,  who  had  given  their  orders,  but  had  not  yet  been  served, 
all  the  waiters,  without  cause  or  grievance  therefor,  suddenly  and  with- 
out warning  or  notice  walked  out,  and  on  the  following  day  began  pick- 
eting in  front  of  its  place  of  business  in  groups  or  squads  consisting 
of  from  2  to  15  persons;  that  the  latter. carry  upon  their  person  a 
sign  which  reads  "Workers  of  Pre'  Catelan  on  strike  for  better 
conditions,"  and  then  there  is  recited  a  series  of  acts  of  violence 
and  intimidation  against  its  employees  and  intended  patrons  so  shock- 
ing that  one^is  almost  stunned  at  the  thought  that  such  occurrences  are 
possible  in  a  civilized  country.  It  is  shown  that  one  of  the  employees  is 
in  the  Roosevelt  Hospital,  suffering  from  a  fractured  nose,  blackened 
eyes,  and  lacerations  of  the  face;  that  his  assailant  was  arrested  and 
held  to  bail;  that  another  was  attacked  almost  in  front  of  plaintiff's 
premises,  and  beaten  about  the  head  and  face  nearly  into  unconscious- 
ness ;  that  another  was  kicked  in  the  head  and  face,  and  is  confined  to  his 
home  as  the  result  of  his  injuries ;  that  another  was  knocked  down  by 
persons  jumping  from  a  taxicab,  who  beat  up  his  head  and  face,  and 
who  has  since  been  confined  to  his  home  by  reason  of  the  assault;  that 
others  were  called  vile  names;  that  a  number  of  patrons  have  been 
threatened  by  the  sign  bearers  with  bodily  harm  if  they  continued  to 
patronize  plaintiff;  that  other  patrons  were  told  that  the  place  was 
disorderly  and  was  to  be  raided;  that  the  employees  were  threatened 
with  harm  if  they  did  not  quit  working  for  the  plaintiff;  that  the  patrol- 
ling is  for  the  purpose  of  intimidating  its  employees  and  to  induce  them 
to  join  the  union ;  that  agents  of  the  defendants  have  entered  plaintiff's 
premises,  and  used  indecent  language  to  its  employees,  and  interfered 
with  them  in  the  discharge  of  their  duties ;  that  the  entrance  to  its  prem- 
ises was  blocked,  its  employees  followed  to  their  homes,  all  of  which  is  a 
part  of  a  scheme  to  injure  and  demoralize  plaintiff's  business  and  to 
produce  fear  on  the  part  of  its  employees ;  that  the  pickets  are  on  duty 
from  11  a.  m.  to  1  a.  m. ;  that  to  protect  its  employees  they  are  carried 
back  and  forth  in  taxicabs. 

The  defendants  make  a  sweeping  denial  of  all  the  charges  so  made' 
against  them.    In  the  opposing  papers  a  history  is  given  of  conditions 
existing  in  the  hotel  and  restaurant  industry,  showing  how  bad  they 
were  before  the  association  defendant  was  formed,  and  the  improve- 
ment that  has  taken  place  from  that  time  on  as  to  wages,  hours  of  work, 
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and  living  conditions ;  that  in  1918  the  union  presented  demands  to  the 
plaintiff  as  to  wages,  hours  of  labor,  and  reduction  of  working  days 
from  7  to  6,  and  an  amicable  settlement  was  attempted,  and,  this  being 
refused,  a  strike  was  called  by  the  union,  which  lasted  only  a  few  hours, 
and  finally  the  demands  were  granted.  Since  then  and  for  over  two 
years  the  relations  between  plaintiff  and  the  tmion  have  been  amicable, 
and  so  continued  for  over  two  years.  As  a  result  of  the  agreement  the 
union  was  permitted  by  plaintiff  to  appoint  one  of  its  employees  as  a 
shop  representative,  whose  duty  it  was  to  see  that  the  rules  of  the 
union  and  the  agreement  were  enforced.  Only  members  of  the  union 
were  to  be  employed;  that  no  employee  was  to  be  discharged,  except 
for  reasonable  cause,  and  in  the  event  of  an  indiscriminate  discharge, 
upon  investigation  of  the  union,  the  employee  was  to  be  reinstated; 
that  all  of  plaintiff's  employees  were  members  of  the  union  for  about 
'three  years ;  that,  on  the  day  following  the  strike,  defendant's  secretary 
called  on  plaintiff's  secretary  and  offered  to  bring  about  an  amicable 
settlement  of  the  strike;  that  the  former  advised  the  latter  that  the  un- 
ion had  secured  information  that  the  plaintiff  had  employed  a  crew  of 
nonunion  men  to  take  the  place  of  the  union  employees,  and  if  plain- 
tiff would  relinquish  its  plans  against  the  union  employees  the  matter 
could  be  settled  immediately ;  that  to  this  a  threat  to  kill  was  made,  and 
that  the  union  would  be  shot  to  pieces  and  smashed  if  it  insisted  on 
maintaining  jurisdiction  over  plaintiff's  place;  that  all  efforts  to  settle 
failed;  that  the  cause  of  the  strike  was  brought  about  by  the  em- 
ployees-being informed  that  it  was  plaintiff's  intention  to  destroy  the 
organization  of  its  employees  and  to  retain  in  its  employ  only  such  as 
were  willing  to  give  up  their  union  membership;  that  on  the  13th  day 
of  February  a  full  crew  of  nonunion  men  was  hired  and  the  union  em- 
ployees discharged;  that  the  waiters  were  "locked  out,"  without  any 
previous  notice  to  them,  and  as  a  result  went  on  strike ;  that  the  pickets 
were  instructed  to  commit  no  act  of  violence  or  breach  of  the  peace ; 
that  no  more  than  2  pickets  were  at  any  time  in  front  of  the  premises ; 
that  customers  were  never  threatened,  and  no  attacks  were  made  b3(Qjhe 
pickets ;  that  no  disorderly  act  occurred  since  the  strike  began ;  that  the 
relation  between  plaintiff's  customers  and  the  former  employees  was 
amicable,  "and  for  that  reason  it  must  be  admitted  that,  perhaps  due  to 
the  existence  of  the  present  strike,  the  plaintiff's  place  of  business  might 
have  suffered  somewhat,  but  this  is  not  due  to  any  threats  made  by  the 
pickets,  but  to  the  sympathy  of  the  dining  public  with  the  cause  of  the 
employees" ;  that  no  employees  of  plaintiff  were  followed,  and  no  taxi- 
cabs  used,  but  it  is  admitted  "that  some  of  the  strong-arm  men  hired 
by  the  plaintiff  carried  the  employees  of  plaintiff  to  and  from  their 
place  of  business  in  taxicabs,  and  ti&ese  were  the  only  taxicabs  used  in 
connection  with  the  strike";  that  plaintiff  from  the  beginning  of  the 
picketing  always  had  an  officer  in  front  of  its  place  and  hired  men  "who 
are  very  tough  in  appearance,"  who  sought  quarrels  with  the  pickets. 
In  fine,  the  contention  is  that  the  acts  of  the  pickets  were  at  all  times 
peaceful,  and  the  assaults,  if  committed,  and  other  disturbances,  were 
the  acts  of  strangers. 
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The  affidavit  in  reply  denies  that  plaintiflF  ever  had  anything  but  an 
open  shop ;  that  it  never  had  any  contract  with  the  union  containing 
any  definite  conditions;  denies  any  discrimination;  that  its  present 
employees  are  nonunion  men;  denies  the  hiring  of  any  guards  or 
toughs;  denies  police  protection;  denies  that  any  threat  was  made 
to  destroy  the  organization  of  its  employees;  denies  any  threats  to 
discharge  the  waiters;  that  no  dispute  was  ever  had  with  them;  that 
their  leaving  was  a  surprise,  and  that  it  had  no  prior  knowledge  of  any 
reason  for  their  action;  denies  the  employment  of  a  crew  of  non- 
union men  on  the  13th  day  of  February  as  claimed,  but  admits  that 
a  new  crew  was  employed  within  24  hours  after  the  waiters  walked 
out,  etc. 

[1]  The  foregoing  are  the  salient  points  which  the  papers  on  both 
sides  exhibit,  and  they  show  how  sharp  the  conflict  is  on  this  motion. 
If  mere  denials  were  controlling  on  applications  for  injunctions,  that 
writ  would  seldom  issue.  It  never  issues  as  a  matter  of  course.  But 
a  court  of  equity  will  not  withhold  its  power  in  that  regard  when  a 
prima  facie  case  is  presented  and  the  exigencies  of  the  situation  war- 
rant its  action.  In  the  case  of  Skolny  v.  Hillman,  114  Misc.  Rep. 
571,  187  N.  Y.  Supp.  706,  I  said,  among  other  things: 

"It  is  clearly  established  that  picketing  Is  lawful;  that  a  man  may  worK 
or  not  as  he  shall  choose;  that  he  may  strike  with  others  and  peaceably 
seek  others  to  join.  But  it  is  equally  well  settled  that  a  worker  may  work 
wheresoever  it  pleases  him ;  that  he  may  labor  and  provide  for  himself  and 
family,  without  being  subjected  to  the  danger  of  assault  or  threat  of  bodily 
harm ;  that  he  cannot  be  compelled  to  join  a  union,  if  he  is  not  disposed  so 
to  do;  that  employees  may  not  be  enticed  from  their  employment  by  threats 
or  otherwise." 

Many  of  the  features  in  the  cited  case  are  present  here.  Plaintiff 
insists  on  an  ''open  shop."  The  defendants,  on  the  other  hand,  want 
it  unionized,  so  that  none  but  union  men  shall  be  employed.  They  are 
fighting,  not  only  for  what  is  known  as  the  "closed  shop,"  which  ex- 
cludes all  workers  not  members  of  the  union,  but  also  to  maintain 
ii^|>laintiff's  business  a  "shop  representative,*'  whose  duty  it  is  to  see 
that  union  rules  are  enforced  and  that  no  one  is  discharged,  except 
for  reasonable  cause,  of  which  the  union  is  to  be  the  sole  judge.  That 
such  is  their  contention  is  fairly  to  be  inferred  from  the  proof  before 
me.  And  this,  it  is  plaintiff's  claim,  is  the  origin  of  the  trouble. 
Whether  the  waiters  left  voluntarily,  or  were  locked  out,  does  not 
confer  upon  them  the  right  to  injure  or  destroy.  If  causelessly  dis- 
charged, the  courts  afford  them  a  proper  remedy.  If  to  strike  and 
picket  means  that  employers  must,  through  violence,  intimidation,  and 
threats  of  destruction  of  their  business,  yield  to  the  demands  which 
they  (the  strikers),  through  their  union,  shall  see  fit  to  impose,  that  is 
a  direct  challenge  to  existing  laws,  and  defies  the  basic  principle  of 
freedom  of  action,  on  which  our  form  of  government  rests. 

[2]  When  I  said  in  the  cited  case  that  strikes  and  picketing  were 
lawful,  I  meant,  of  course,  those  conducted  by  lawful  means.  The  fact 
must  not  be  lost  sight  of  that  the  right  to  picket,  which  is  regarded  in 
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the  eyes  of  the  union  as  a  sacred  one,  was  created  by  the  courts,  and 
solely  by  them,  and  it  is  that  tribunal  which  must  correct  abuses,  if 
any  arise  under  the  determinations  made  by  them.  The  fundamental 
thought  underlying  such  decisions  no  doubt  was,  and  is,  that  the  grant 
of  such  right  was  in  furtherance,  not  of  a  greater  liberty  to  be  exer- 
cised by  them,  but  for  the  betterment  of  the  worker,  if  such  result 
could  be  brought  about,  and  to  this  central  idea  no  one  can  or  will 
find  fault.  But  it  was  never  intended  that  the  laws  of  the  land  shall 
yield  in  the  performance  of  that  privilege.  No  court,  I  venture  to 
say,  ever  imagined  that  their  declarations  of  the  right  to  picket  would 
ever  be  construed  to  mean  that  it  carried  with  it  the  right  to  inaugurate 
a  reign  of  terror  on  either  a  small  or  large  scale,  or,  if  not  that,  that 
other  members  of  the  public  through  sympathy  may  introduce  the 
rule  of  the  mob.  To  strike  and  to  picket  are  terms  which  comprehend 
much.  But  there  is  a  vast  difference  between  those  terms  and  license. 
The  prerogative  to  picket,  even  in  an  orderly  and  quiet  manner,  does 
not  carry  with  it  the  privilege  of  destruction  as  a  means  to  an  end. 
Nor  does  it  even  inferentially  confer  the  right  to  unlawfully  coerce 
or  oppress.  Picketing,  unaccompanied  by  threats  and  intimidation, 
is  a  useless  weapon.  Its  effectiveness  and  its  very  essence  is  in  the 
terror  that  it  excites.  If  done  peaceably,  it  would  be  futile.  It  fol- 
lows, then,  that  the  fear,  if  not  the  terror,  that  the  picketing  carries 
with  it,  is  the  keystone  of  the  arch  and  the  potential  element  to  the 
success  of  the  cause. 

We  have  here  established  assaults  of  an  aggravated  nature ;  threats 
to  employees,  if  they  did  not  cease  working  for  plaintiff,  harm  would 
follow;  threats  of  injury  to  patrons;  the  necessity  of  carrying  the 
employees  back  and  forth  in  taxicabs  to  protect  them  from  harm.  Are  • 
all  these  charges  mere  fables?  Were  the  assaults  and  injuries  self- 
inflicted?  Is  the  use  of  taxicabs  to  carry  the  employees  back  and 
forth  merely  a  whim?  Are  employees  to  be  coerced  and  oppressed 
by  threats  of  injury,  and  held  remediless  because  forsooth  the  charges 
are  denied  ?  Is  the  state  to  be  held  so  weak  that  it  cannot  protect  those 
who  desire  to  work,  but  are  fearful  of  the  result,  if  they  do?  Is  a 
worker  to  be  deprived  of  the  right  to  live.even  though  he  is  willing 
to  work  for  a  wage  acceptable  to  him?  Or  forced  to  join  a  union 
against  his  will?  If  these  things  are  permitted,  and  the  courts  are 
to  be  held  powerless  to  protect  the  weak  against  the  strong,  then  the 
law  is  a  mockery.  If  the  claim  that  ours  is  a  government  of  laws, 
and  not  of  men,  is  to  be  upheld,  conduct  of  the  kind  set  forth  in  the 
moving  papers  must  be  dealt  with,  and  I  can  find  no  better  expression 
in  that  connection  to  convey  the  thought  in  my  mind  than  that  used  by 
the  court  in  the  case  of  Curran  v.  Galen,  152  N.  Y.  33-37,  46  N.  E. 
297,  299  (37  L.  R.  A.  802,  57  Am.  St.  Rep.  496),  where  it  was  said: 

"Every  citizen  is  deeply  interested  in  the  strict  maintenance  of  the  consti- 
tutional right  freely  to  pursue  a  lawful  avocation,  under  conditions  equal  as 
to  aU,  and  to  enjoy  the  fruits  of  his  labor,  without  the  Imposition  of  any  con- 
ditions not  required  for  the  general  welfare  of  the  community.  The  candid 
mind  should  shrink  from  the  results  of  the  operation  of  the  principle  con- 
tended for  here ;  for  there  would  certainly  be  a  compulsion,  or  a  fettering,  of 
188N.Y.S.— S 
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the  indiyldual,  glaringly  at  yariance  with  that  freedom  in  the  pursuit  of 
happiness  which  is  believed  to  be  goaranteed  to  all  by  the  provisions  of  the 
funuamental  law  of  the  state." 

I  am  not  unmindful  of  the  rulings  of  the  courts  of  our  state  on  the 
subject  of  strikes  and  picketing.  They  exist  in  abundance,  but  in  none 
that  have  been  examined  by  me  were  the  acts  chargeable  to  the*  de- 
fendants here  ever  sanctioned.  The  terms,  "threats,"  "coercion,"  "op- 
pression," "intimidation,"  and  perhaps  others,  have  all  been  passed 
upon.  It  is  known  that  a  strike  to  coerce  an  employer  to  discharge 
nonunion  men  has  been  held  by  our  courts  to  be  lawful.  They  have 
gone  so  far  as  to  say  that  employees  may  dictate  to  employers  how 
their  business  shall  be  conducted  and  whom  they  shall  employ  (Nation- 
al Protective  Association  of  Steam  Fitters  &  Helpers  v.  Gumming,  170 
N.  Y.  315-324,  63  N.  E.  369,  370,  58  L.  R.  A.  135,  88  Am.  St.  Rep. 
648),  and  that  the  employees  "have  the  moral  and  legal  right  to  say  that 
they  will  not  work  with  certain  men,  and  the  employer  must  accept 
their  dictation  or  go  without  their  services."  The  cited  and  kindred 
cases  have  undoubtedly  gone  to  the  extreme  limit. .  But  they  have 
never  held  that  citizens  may  be  assaulted,  and  industries  or  a  business 
destroyed,  at  will.  -Nor  have  they  gone  so  far  as  to  say  that  intimida- 
tion, followed  by  felonious  assaults,  is  permissible,  or  that  the  assaults 
are  justified  if  a  man  labors  against  the  union's  will. 

Other  jurisdictions  have  had  these  questions  before  them.  Picketing 
has  been  held  unlawful  in  New  Jersey  (George  Jonas  Glass  Co.  v. 
Glass  Bottle  Blowers'  Ass'n  of  U.  S.  &  Canada,  72  N.  J.  Eq.  653,  66 
Atl.  953,  affirmed  77  N.  J.  Eq.  219,  79  Atl:  262,  41  L.  R.  A.  [N.  S.] 
445) ;  in  Michigan,  no  matter  how  peaceful  or  orderly  it  may  be 
(Beck  V.  Railway  Teamsters'  Protective  Union,  118  Mich.  497,  77 
N.  W.  13,  42  L.  R.  A.  407,  74  Am.  St.  Rep.  421 ;  Clarage  v.  Luphring- 
er,  202  Mich.  612,  168  N.  W.  440)  ;  in  Illinois  (Barnes  &  Co.  v.  Chi- 
cago Typographical  Union  No.  16,  232  111.  402,  83  N.  E.  932,  14  L-  R. 
A.  [N.  S.]  1150,  122  Am.  St.  Rep.  129);  in  California  (Pierce  v. 
Stablemen's  Union  Local  No.  8760,  156  Cal.  70,  103  Pac.  324) ;  in 
Ohio  (Otis  Steel  Co.,  Limited  v.  Local  Union  No.*218  of  Cleveland, 
Ohio,  of  Iron  Molders'  Uni©n  of  North  America  [C.  C]  110  Fed.  698)  ; 
and  in  Minnesota  (Knudsen  v.  Benn  [C.  C]  123  Fed.  636).  In  Massa- 
chusetts it  is  not  only  unlawful,  but  has  been  declared  to  be  a  nuisance. 
Vegelahn  v.  Guntner,  167  Mass.  92,  44  N.  E.  1077,  35  L.  R-  A.  722,  57 
Am.  St.  Rep.  443.  And  in  Iowa  the  same  ruling  was  made.  Atchison, 
T.  &  S.  F.  Ry.  Co.  v.  Gee  (C.  C.)  139  Fed.  582,  584.  Among  other 
things,  the  court  in  the  case  last  cited  said : 

"There  is  and  can  be  no  such  thing  as  peaceful  picketing,  any  more  than 
there  can  he  chaste  vulgarity,  or  peaceful  mobbing,  or  lawful  Ismching.  When 
men  want  to  converse  or  persuade,  they  do  not  organize  a  picket  line.  When 
they  only  want  to  see  who  are  at  work,  they  go  and  see,  and  then  leave,  and 
disturb  no  one  physically  or  mentally.  But  such  picketing  as  1$  dir:>layed  in 
tue  case  at  bar  by  the  evidence  does,  and  is  intended  to,  annoy  and  intimidate. 
The  argument  seems  to  be  that  anything  short  of  physical  violence  is  lawful. 
One  man  can  be  intimidated  only  when  knocked  down.  But  the  peaceful,  law- 
abiding  man  can  be  and  is  intimidated  by  gesticulations,  by  menaces,  by  being 
called  harsh  names,  and  by  being  followed,  or  compelled  to  pass,  by  men 
known  to  be  unfriendly.    Perhaps  such  a  man  may  not  be  a  bully,  but  Is  frail 
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in  Blze  and  strength,  or  he  may  be  a  timid  man ;  but  snch  a  man  Is  Jnst  aa 
much  entitled  to  go  and  come  In  quiet,  without  even  mental  disturbance,  aa 
has  the  man  afraid  of  no  one,  and  able  with  or  without  weapons  to  cope 
with  all  comers.  The  frail  man,  or  the  man  who  shuns  disturbances,  or  the 
timid  man,  must  be  protected,  and  the  company  has  the  right  to  employ  such." 

At  least  a  contrast  is  shown  between  what  our  courts  have  held  on 
the  subject  of  picketing  and  what  the  courts  of  sister  states  have  de- 
clared. The  cases  cited  may  perhaps  be  explained  or  distinguished, 
or  even  held  inapplicable  to  the  instant  case;  but,  whether  followed 
or  not,  the  fact  remains  that  they  also  represent  the  best  thought  on  a 
subject  that  touches  the  very  heart  of  the  body  politic. 

[3]  From  the  proof  submitted,  I  find  myself  unable  to  agree  with 
the  argument  of  coimsel  for  defendants  that  the  picketing  in  the  case 
at  bar  has  been  as  peaceful  and  as  gentle  as  he  would  have  me  believe. 
The  motion  to  continue  the  injunction  pendente  lite  is  granted.  The 
amount  of  the  undertaking  to  be  given  will  be  fixed  on  the  settlement 
.  of  the  order. 

Ordered  accordingly. 


<196  App.  Dlv.  658) 

PIEBMONT  et  aL  V.  SCHLESINGER  et  aL 

(Supreme  CJourt*  Appellate  Division,  First  Department    April  29,  1921.) 

1.  Injunetion  <9=>145— Allegations  of  affidavit  as  to  Intimidation  of  employees 

ioA  interferaiee  with  contracts  of  emirfoynieiit  held  condusions. 

In  a  suit  against  striking  employees  and  tlie  unions  to  which  they  be- 
longed, allegations  of  the  employers'  affidavit,  on  a  motion  for  an  injunc- 
tion, as  to  defendants*  Interferences  with  nonunion  employees'  contracts 
of  employment,  and  their  acts  of  intimidation,  coercion,  and  criminal 
assaults,  held  mere  conclusions,  when  the  source  and  nature  of  his  in- 
formation was  not  disclosed. 

2.  Injunetion  ^=»145— Affidavits  insaffident  to  support  injunetion  against  in- 

terference with  contracts  of  employment,  etc. 

In  a  suit  against  striking  employees  and  unions  to  whidh  they  belonged, 
affidavits,  on  a  motion  for  an  injunction  showing  three  instances  of 
lawless  assaults  on  nonunion  employees,  only  two  of  which  were  shown 
to  have  been  committed  by  individual  defendants,  with  nothing  to  indicate 
that  the  union  was  responsible,  and  with  no  showing  that  any  of  the 
defendants  had  knowledge  pf  contracts  by  the  nonunion  employees  not  to 
Join  any  union  while  in  plaintiffs'  employ,  were  insufficient  to  support 
an  injunction  against  the  doing  of  any  acts  in  violation  of  the  employer's 
rights  under  such  contracts  of  employment,  or  entldng  or  persuading  em- 
ployees under  contract  from  deserting  their  employment,  etc. 

Page  and  Merrell,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Gustave  M.  Piermont  and  another,  copartners  doing  busi- 
ness as  G.  M.  Piermont  &  Co.,  against  Benjamin  Schlesinger,  as  Pres- 
ident of  the  International  Ladies'  Garment  Workers'  Union  and  others. 
From  an  order  of  the  Special  Term,  granting  plaintiffs'  motion  against 
all  of  the  defendants,  otlier  than  the  defendant  International  Ladies' 
Garment  Workers'  Union,  and  enjoining  defendants,  other  than  the 
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International  Ladies'  Garment  Workers'  Union,  during  the  pendency  of 
this  action,  from  doing  any  acts  injurious  to  the  plaintiffs,  in  violation  of 
their  rights  under  certain  contracts  of  employment  entered  into  be- 
tween the  plaintiffs  and  their  employees  on  August  17,  1920,  and  from 
enticing  or  persuading  employees  under  contract  with  the  plaintiffs 
from  deserting  their  employments,  and  from  instigating  a  strike  among 
the  same  employees  of  the  plaintiffs,  and  from  picketing  and  aiding  in 
the  picketing  of  the  plaintiffs'  place  of  business,  etc.,  defendants  ap- 
peal.   Reversed,  and  motion  denied. 

Argued  before  DOWLING,  LAUGHLIN,  PAGE,  MERRELL,  and 
GREENBAUM,  JJ. 

Morris  Rothenberg,  of  New  York  City  (Morris  Hillquit,  of  New 
York  City,  of  counsel),  for  appellants. 

Gordon,  Tally  &  Gordon,  of  New  York  City  (Reuben  Tally,  of  New 
York  City,  of  counsel),  for  respondents. 

GREENBAUM,  J.  The  facts  are  conflicting  as  to  why  the  plain- 
tiffs' employees  struck.  Each  side  charges  the  other  with  violating  a 
contract  under  which  the  plaintiffs'  shop  had  been  operating.  What 
we  are  immediately  concerned  with,  however,  is  what  happened  after 
the  strike  went  into  effect.  It  appears  from  the  affidavit  of  one  of  the 
plaintiffs  that  they  determined  upon  a  policy  of  running  their  factory 
upon  a  nonunion  basis,  and  accordingly  entered  into  agreements  with 
their  employees,  under  which  they  were  to  be  employed  from  week 
to  week,  with  the  express  understanding  that  they  had  ceased  to  be 
affiliated  with  the  defendant  Local  Union  No.  25,  and  that  they  would 
not  join  any  union  while  in  the  employ  of  the  plaintiffs. 

The  motion  was  based  upon  the  affidavit  of  one  of  the  plaintiffs,  Gus- 
tave  M.  Piermont,  and  the  supporting  affidavits  of  Esther  Fisher,  Lena 
Silverman,  and  Morris  Isaacs,  employees  of  the  plaintiffs.  The  affiant 
Piermont  alleges  that,  in  violation  of  the  agreements  with  his  em- 
ployees, the  latter  are  prevented  from  performing  their  duties  because 
of  the  acts  of  the  defendants  in  molesting,  threatening,  and  intimidat- 
ing them,  in  an  effort  to  induce  and  force  plaintiffs'  employees  to  vio- 
late their  contracts  of  employment.  It  is  also  alleged  by  Piermont 
that  the  defendants  have  "continuously  since  August  9,  1920,  and  still 
are,  wrongfully  and  unlawfully  engaged  in  the  practice  of  picketing 
plaintiffs'  factory;  *  *  *  the  defendants  also  caused  the  homes 
of  the  plaintiffs'  workers  to  be  visited,  and  the  said  defendants 
have  been  since  the  9th  day  of  August,  1920,  and  still  are,  coercing, 
threatening,  intimidating,  halting,  and  turning  aside  against  their  will 
the  employees  who  would  go  to  and  from  the  place  of  business  of  the 
plaintiffs,  and  who  desire  and  are  willing  to  work  therein" ;  that  three 
of  the  defendants,  who  are  specially  named,  assaulted  one  of  the 
plaintiffs'  employees,  named  Esther  Fisher,  on  August  18,  1920,  and 
that  on  September  9,  1920,  a  Mr.  Isaacs,  who  is  in  the  plaintiffs'  em- 
ploy as  a  cutter  and  patternmaker,  was  "attacked  by  two  men,  who,  up- 
on information  and  belief,  are  in  the  employ  of  the  defendant  Local 
Union  No.  25." 
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The  aflRdavit  of  Esther  Fisher  alleges  that  she  entered  into  a  con- 
tract of  employment  with  the  plaintiffs  as  set  forth  in  the  affidavit  of 
Mr.  Piermont ;  that  since  the  commencement  of  the  strike,  to  wit,  Au- 
gust 9,  1920,  she  has  been  annoyed  on  almost  every  occasion  when  she 
left  plaintiffs'  place  of  business  by  persons  who  were  the  former  em- 
ployees of  the  plaintiffs,  and  who  are  named  as  defendants  in  the 
action ;  that  she  has  been  subjected  to  bodily  assaults,  called  vile  names, 
and  threatened  with  bodily  injury;  that  some  of  these  persons  had 
come  to  her  home  and  repeated  threats  of  injury  to  her  in  the  presence 
of  other  persons.  This  affiant  calls  particular  attention  to  the  fact  that 
on  August  18,  1920,  while  going  to  plaintiffs'  place  of  business,  she  was 
accosted  by  several  of  the  defendants,  former  employees  of  the  plain- 
tiffs, who  pulled  her  hair,  slapped  her  face,  and  spat  upon  her;  that 
among  the  persons  who  committed  such  acts  were  Levine,  Sadawit, 
and  Glassburg;  that  upon  complaint  against  these  defendants,  for 
their  unlawful  acts,  the  defendants  were  brought  before  Magistrate 
Ten  Eyck,  who  after  a  hearing  fined  each  of  the  defendants  $10.  Miss 
Fisher  alleges  that,  notwithstanding  the  imposition  of  these  fines,  the 
former  employees  of  the  plaintiffs,  mentioned  in  this  action  as  defend- 
ants, have  continued  to  annoy  her  by  repeated  acts  of  violence,  but  the 
nature  of  them  is  not  specified. 

The  affidavit  of  Lena  Silverman  alleges  that  her  emplo)rment  with 
plaintiffs  is  that  of  an  order  clerk  having  charge  of  the  shipping  of 
packages  by  express;  that  on  August  18,  1920,  at  about  5 :15  p.  m.,  she 
had  been  notified  that  certain  packages  of  goods  which  had  been  taken 
downstairs  by  the  porter  for  tne  purpose  of  shipping  were  being  tam- 
pered with;  that  when  she  reached  the  ground  floor  the  defendant 
Glassburg  took  her  by  the  arm,  pulled  and  pinched  her,  and  then  ran 
away ;  that  she  caused  the  arrest  of  the  defendant  Glassburg ;  and  that 
a  hearing  in  the  case  took  place  before  Magistrate  Ten  Eyck  simulta- 
neously with  the  hearing  on  the  complaint  of  Miss  Fisher. 

The  third  affidavit  is  that  of  Morris  Isaacs,  a  patternmaker  and  cut- 
ter in  the  employ  of  the  plaintiffs,  who  alleges  that  since  September  9, 
1920,  he  was  occasionally  subjected  to  the  annoyance  of  being  called 
"scab"  and  other  names  by  pickets  who  were  formerly  in  the  employ 
of  the  plaintiffs;  that  on  September  9,  1920,  at  about  6  o'clock  p.  m. 
while,  on  his  way  home,  which  was  on  144th  street,  between  Amster- 
dam avenue  and  Broadway,  he  was  attacked  by  two  men  on  Amster- 
dam avenue,  near  143d  street,  who  punched  him  about  his  eyes,  injuring 
them,  and  breaking  his  eyeglasses,  and  who  at  the  same  time  said  to 
him  a  "damn  scab,  we've  got  you  at  last." 

[1,2]  The  foregoing"  allegations  are  the  only  ones  made  in  behalf 
of  the  plaintiflfs  which  touch  upon  the  alleged  interferences  of  defend- 
ants with  the  contracts  of  employment,  and  upon  the  acts  of  intimida- 
tion, coercion,  and  criminal  assaults  of  the  defendants.  Mr.  Piermont's 
affidavit  with  respect  to  these  matters  states  mere  conclusions,  necessa- 
rily based  upon  information  which  he  may  have  received,  but  the  source 
and  nature  of  which  he  does  not  disclose.  There  is  nothing  in  the  mov- 
ing affidavits  which  shows  that  any  of  the  defendants  made  any  attempt 
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specifically  to  induce  any  of  the  plaintiffs'  employees  to  break  their  con- 
tracts of  employment  with  the  plaintiffs,  nor  is  there  a  scintilla  of 
evidence  that  the  defendants  knew  anything  whatever  about  the  agree- 
ments of  employment  mentioned  in  the  affidavit  of  the  plaintiffs. 

On  the  question  of  violence  and  annoyance  to  the  employees  of  the 
plaintiff,  there  are  only  three  instances  of  assault,  one  the  assault  upon 
Miss  Fisher,  and  undisclosed  annoyances  to  which  she  alleges  she  was 
subjected  thereafter  from  time  to  time,  the  second  upon  Miss  Silver- 
man, and  the  third  upon  Isaacs,  who  refers  to  the  fact  that  he  has  been 
"occasionally"  annoyed  by  being  called  "scab"  and  other  names,  and 
that  on  one  occasion,  September  9,  1920,  he  was  assaulted  and  called 
names.  It  is  to  be  observed  that  Isaacs'  affidavit  does  not  show  that  the 
persons  who  assaulted  him  were  any  of  the  defendants  in  this  action,  or 
that  their  action  was  induced  or  sanctioned  by  any  of  them  or  the  de- 
fendant union. 

The  plaintiffs  rely  upon  Hitchman  Coal  &  Coke  Co.  v.  Mitchell,  24S 
U.  S.  229,  38  Sup.  Ct.  65,  62  L.  Ed.  260,  U  R.  A.  1918C,  497,  Ann. 
Cas.  1918B,  461,  in  support  of  their  contention  that  the  acts  of  defend- 
ants were  violative  of  their  contractual  relationship  with  their  em- 
ployees. In  that  case,  after  stating  that  the  plaintiff  had  entered  into  an 
agreement  with  every  one  of  its  employees  that  it  would  continue  to  nm 
its  mine  upon  a  nonunion  basis,  and  would  not  recognize  the  United 
Mine  Workers  of  America,  and  that  if  any  man  wanted  to  become  a 
member  of  that  union  he  could  not  do  so  and  remain  in  defendants* 
employ,  the  court  in  the  prevailing  opinion  said : 

"Under  tbat  agreement  plaintiff  ran  its  mine  for  a  year  and  more,  and,  so 
far  as  appears,  without  the  slightest  disagreement  between  it  and  its  men, 
and  without  any  grievance  on  their  part.  Thereupon  defendants,  having  full 
notice  of  the  working  agreement  between  plaintiff  and  its  men,  and  acting 
without  any  agency  for  those  men,  but  as  representatives  .of  an  organization  of 
mine  workers  in  other  states,  and  in  order  to  subject  plaintiff  to  such  partici- 
pation by  the  union  in  the  management  of  the  mine  as  necessarily  results 
from  the  making  of  a  closed  shop  agreement,  sent  their  agent  to  the  mine,  who, 
with  full  notice  of,  and  for  the  very  purpose  of  subverting,  the  status  arising 
from  plaintiff's  working  agreement,  and  subjecting  the  mine  to  the  union 
control,  proceeded,  without  physical  violence,  indeed,  but  by  persuadon,  ac- 
companied with  threats  of  a  reduction  of  wages  and  deceptive  statements  as 
to  the  attitude  of  the  mine  management,  to  induce  plaintiff's  employees  to 
join  the  union,  and  at  the  same  time  to  break  their  agreement  with  plaintiff 
by  remaining  In  its  employ  after  joining;  and  this  for  the  purpose,  not  of 
enlarging  the  membership  of  the  union,  but  of  coercing  plaintiff,  through  a 
strike,  or  the  threat  of  one,  Into  recognition  of  the  union." 

It  will  be  noted  that  one  of  the  essential  elements  that  entered  into 
the  facts  upon  which  the  court  decided  that  the  acts  of  the  defendants 
constituted  an  unlawful  enticement  of  plaintiff's  employees  was  that 
defendants  in  that  action  had  notice  of  the  working  agreement  between 
plaintiff  and  its  men.  In  the  case  before  us  there  is  no  evidence  what- 
ever of  the  fact  that  the  defendants  knew  that  the  plaintiffs  had  an 
agreement  with  their  employees  as  stated  in  the  moving  papers. 

A  study  of  the  complaint  in  this  action  reveals  that,  while  the  plain- 
tiffs allege  the  making  of  the  agreements  with  their  employees,  there 
is  no  allegation  that  the  defendants  were  persuading  plaintiffs'  em- 


Digitized  by 


Google 


Sup.  Ct.)  m  RB  PRIDIGBB  89 

(188  N.T.S.)  ^ 

ployees  to  violate  these  agreements,  nor  that  they  succeeded  in  persuad- 
ing any  employees  to  break  their  agreements.  Nor  is  there  any  alle- 
gation that  defendants  knew  of  the  existence  of  the  alleged  contracts 
with  their  employees.  The  allegations  in  the  complaint  in  effect  are 
that  the  defendants  resorted  to  picketing,  coercion,  intimidation,  and 
acts  of  violence  anfi  lawlessness  to  harass  and  annoy  plaintiffs'  em- 
ployees in  coming  to  and  going  from  plaintiffs*  place  of  business. 
There  is  no  allegation  in  the  complaint  which  suggests  the  theory  of  a 
conspiracy  on  the  part  of  the  defendants  to  entice  plaintiffs'  employees 
to  breach  their  contracts  of  employment. 

This  appeal,  therefore,  presents  no  facts  which  require  an  expres- 
sion of  opinion  as  to  whether  plaintiffs  would  be  entitled  to  injunctive 
relief,  if  knowledge  of  the  existing  agreement  between  plaintiffs  and 
employees  had  been  brought  to  defendants,  who,  with  full  knowledge ' 
of  such  contractual  relationship,  attempted  peaceably  to  persuade  or  en- 
tice these  employees  to  breach  their  contracts  of  employment. 

There  only  remains  to  consider  whether  the  moving  papers  show  a 
state  of  facts  from  which  it  may  be  fairly  inferred  that  the  defendants 
are  conducting  their  strike  peaceably  and  without  resort  to  lawless 
acts,  whether  of  violence,  intimidation,  coercion,  or  threats.  Only  three 
instances  of  lawlessness  are  given.  One  of  these  is  not  shown  to  have 
been  committed  by  the  defendants,  or  at  their  instigation,  or  with  their 
knowledge  or  sanction.  The  other  two  instances  were  shown  to  have 
been  committed  by  certain  of  the  individual  defendants ;  but  there  is 
no  evidence  which  would  justify  the  conclusion  that  the  union  was 
responsible  for  these  acts,  or  that  all  or  any  of  the  other  defendants 
in  any  manner  encouraged  them.  It  is  significant,  too,  that,  although 
the  strike  had  been  in  progress  for  some  weeks  before  the  motion  for 
injunction  was  made,  there  are  no  affidavits,  other  than  of  those  three 
employees,  submitted,  indicating  that  the  defendants  were  interfering 
with  or  annoying  or  harassing  any  of  the  other  of  plaintiffs'  employees. 

The  order  granting  the  plaintiffs'  motion  for  an  injunction  must 
be  reversed,  with  $10  costs  and  disbursements,  and  the  motion  denied, 
with  $10  costs. 

DOWUNG  and  LAUGHLIN,  JJ.,  concur. 
PAGE  and  MERRELL,  JJ.,  dissent. 


(196  App.  Diy.  413) 

In  re  FRIDIGER. 

(Supreme  0)Tirt,  Appelate  Division,  First  Department.    April  29, 1821.) 

Attorney  and  client  ^^^SS— Attorney  who  converteci  proceeds  of  foredosore 
sale  as  referee  disbairecL 

An  attorney  at  law,  appointed  referee  to  sell  real  estate  at  foreclosure 
sale  by  judgment  requiring  him  to  deposit  proceeds  of  sale  with  designated 
trust  company,  and  who  failed  to  deposit  proceeds  pursuant  to  such  judg- 
ment and  to  file  a  report  of  the  disposition  of  the  proceeds  within  90 
days  with  the  clerk  of  the  court,  as  required  by  CJode  C3iv.  Proc.  §  1633, 
but  who  converted  proceeds  to  his  own  use,  will  be  disbarred. 

^s»For  other  cases  see  same  topio  A  KEY-NUMBER  in  all  Key-Numbered  DigeetB  A  Indexes 
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In  the  matter  of  disciplinary  proceedings  instituted  by  the  Associa- 
tion of  the  Bar  of  the  City  of  New  York  against  Louis  Fridiger,  an 
attorney.    Respondent  disbarred. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
MERRELL,  and  GREENBAUM,  JJ. 

Einar  Chrystie,  of  New  York  City,  for  petitioner, 

Joseph  R.  Truesdale,  of  New  York  City,  for  respondent 

CLARKE,  P.  J.  The  respondent  was  admitted  to  practice  as  an 
attorney  and  counselor  at  law  of  the  state  of  New  York  at  a  term  of 
the  Appellate  Division,  Third  Department,  held  in  the  county  of  Sar- 
atoga, in  September,  1906,  and  was  practicing  as  such  in  the  First 
judicial  district  at  the  time  he  committed  the  acts  complained  of.  The 
petition  alleges  that  the  respondent  has  been  guilty  of  misconduct  as 
an  attorney  at  law  as  follows : 

That  on  or  about  December  14,  1918,  a  judgment  of  foreclosure  and 
sale  was  entered  in  an  action  brought  in  the  County  Court,  Bronx 
County,  N.  Y.,  and  that  the  respondent  was  designated  therein  as  ref- 
eree to  sell  the  real  estate  therein  described.  The  judgment,  inter  alia, 
provided  that  the  referee  deposit  the  proceeds  of  sale  in  the  Columbia 
Trust  Company  of  the  City^of  New  York.  That  on  February  19,  1919, 
respondent  as  referee  sold  the  said  premises  at  public  auction  for  the 
sum  of  $76,025,  and  at  the  time  of  such  sale  received  from  the  pur- 
chaser the  sum  of  about  $7,000  in  cash  on  account  of  the  purchase 
price  thereof.  That  the  respondent  failed  to  comply  with  the  direction 
in  said  judgment  that  he  deposit  the  proceeds  of  the  sale  in  the  Colum- 
bia Trust  Company,  but  converted  the  same  to  his  own  use.  That 
the  sale  of  the  premises  was  finally  completed  and  the  deed  thereof  de- 
livered by  the  respondent  as  referee  to  the  purchaser  on  or  about  April 
25,  1919.  That  he  failed  to  file  with  the  clerk  of  the  court  his  report 
of  the  disposition  of  the  proceeds  of  the  sale,  as  provided  by  section 
1633  of  the  Code  of  Civil  Procedure,  within  30  days,  although  he  was 
frequently  requested  to  file  the  same.  That  on  or  about  June  18,  1919, 
an  order  was  duly  made  by  the  County  Court  of  Bronx  County,  filed 
in  the  office  of  the  county  clerk  on  June  24,  1919,  which  among  other 
things  ordered  the  respondent  to  make  and  file  with  the  clerk  his  re- 
port under  oath  of  the  disposition  of  the  proceeds  of  the  sale,  accom- 
panied by  vouchers  of  the  persons  to  whom  payments  were  ordered  to 
be  made,  within  5  days  after  the  service  upon  him  of  said  order.  That 
this  order  was  made  upon  notice  of  motion  previously  served  upon 
the  respondent  on  June  25,  1919.  He  failed  to  comply  with  the  di- 
rections contained  in  said  order  within  the  period  therein  named,  al- 
though on  numerous  occasions  he  promised  to  do  so.  That  on  July 
10,  1919,  attorneys  for  the  second  mortgagee,  who  was  interested  in 
the  surplus  moneys  realized  upon  the  sale,  obtained  an  order  for  the 
respondent  to  show  cause  on  July  23d  why  he  should  not  be  punished 
for  contempt  of  court  for  failing  and  neglecting  to  file  his  report  and 
for  disobeying  the  order  requiring  him  so  to  do.  An  order  was  enter- 
ed by  the  County  Court  of  Bronx  County,  dated  August  4,  1919.  ad- 
judging the  respondent  guilty  of  contempt,  and  directing  the  sheriff  to 
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commit  him  to  the  county  jail  until  he  paid  $250  fine  and  $10  costs  and 
filed  with  the  clerk  his  report  as  referee,  accompanied  by  vouchers  of 
the  persons  to  whom  payments  had  been  made  out  of  the  sale  referred 
to.  That  after  the  proceeding  to  punish  the  respondent  for  contempt 
was  commenced  the  respondent  from  time  to  time  made  payments  on 
account  of  the  moneys  which  he  had  received  as  referee,  and  which  he 
had  converted  to  his  own  use,  and  the  proceeding  was  adjourned  from 
time  to  time  in  order  to  enable  him  to  repay  the  amount  converted. 
The  execution  of  the  order  was  delayed  until  August  14,  1919,  and  the 
respondent  on  that  day  paid  the  balance  due,  and,  having  previously 
filed  his  report,  no  further  action  was  taken  by  the  sheriff. 

The  respondent  filed  no  answer  to  the  petition,  but,  on  the  reference 
ordered  to  one  of  the  ofiicial  referees  to  take  proof  and  report,  he  ap- 
peared personally  and  by  counsel,  and  cross-examined  the  witnesses 
for  the  petitioner.  The  respondent  did  not  take  the  stand  in  person, 
nor  did  he  call  any  witnesses,  nor  did  he  before  the  referee  deny,  nor 
does  his  counsel  in  the  brief  submitted  to  this  court  now  deny,  the  facts 
as  set  forth  in  the  petition  and  found  by  the  learned  official  referee  to 
be  established  by  the  evidence.    The  official  referee  reports : 

"There  being  no  dispute  of  the  proven  facts,  I  find  the  respondent  guilty  of 
misconduct  as  an  attorney  at  law,  in  that  (1)  the  respondent  converted  to  his 
own  use  moneys  received  by  him  as  referee  In  a  foreclosure  action;  (2)  the 
respondent  failed  to  deposit  moneys  as  directed  by  the  order  appointing  him 
referee;  (3)  the  respondent  failed  to  file  a  report  of  his  proceedings  as  such 
referee,  or  to  account  for  moneys  collected,  until  after  he  had  been  found 
guilty  of  contempt  of  court  for  his  failure  to  obey  the  orders  of  the  court 
directing  him  so  to  do." 

The  evidence  fully  sustains  said  findings  and  they  are  approved  by 
the  court.  The  respondent  has  thus  been  found  guilty  of  a  very  gross 
breach  of  professional  duty.  He  was  not  only  an  attorney  and  coun- 
selor at  law,  but  by  his  appointment  as  referee  by  the  court  he  had 
become  pro  hac  vice  a  part  of  the  judiciary  of  the  state.  As  such  he 
conducted  the  sale  of  real  property  under  a  judgment  of  the  court, 
and  received  in  cash  a  large  sum  of  money  as  a  trust  fund.  He  thus 
became  a  trustee  of  the  highest  character.  He  disobeyed  the  positive 
direction  of  the  order  under  which  he  was  appointed,  and  did  not,  as 
directed,  deposit  said  money  immediately  upon  receipt  in  the  duly  des- 
ignated trust  company,  but  promptly  converted  it  to  his  own  use. 
He  failed,  further,  to  obey  the  directions  of  the  law  to  file  his  report 
within  the  designated  period,  and  failed  to  act  in  response  to  numer- 
ous repeated  requests  both  as  to  the  filing  of  his  report  and  the  paying 
over  of  the  money,  necessitating  the  institution  of  proceedings  to  pun- 
ish him  for  contempt,  in  which  he  was  found  guilty  and  fined  by  the 
court.  It  IS  true  that  before  this  proceeding  was  instituted  he  had  paid 
his  fine,  filed  his  report,  and  paid  to  the  persons  entitled  the  amount 
due  in  the  foreclosure  proceeding.  His  counsel  in  his  brief  Submitted 
to  this  court  says : 

"No  answer  was  Interposed  to  the  petition  in  this  proceeding,  nor  has  the 
respondent  ever  denied  the  truth  of  the  allegations  therein  set  forth.  He 
comes  before  this  court  frankly,  but  remorsefully,  acknowledging  his  miscon- 
duct as  one  of  its  officers,  and  fully  cognizant  of  the  seriousness  of  his  of- 
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fense,  both  in  misapplyiDg  fonds  in  his  possession  not  belonging  to  him  and 
in  failing  to  obey  an  order  of  the  court,  for  which  neither  the  respondent  nor 
his  counsel  presume  to  offer  any  excuses." 

He  urges  in  mitigation  his  failure  to  deny  the  charges  and  his  re- 
fusal to  perjure  himself  by  taking  the  stand  in  his  own  behalf.  He 
also  points  out  that  no  pecuniary  loss  has  been  suffered  by  those  en- 
titled to  the  proceeds  of  the  foreclosure  sale,  and  that  these  moneys 
were  made  good  by  him  before  the  institution  of  this  proceeding.  He 
further  submits  some  20  letters  from  judges  before  whom  he  has  prac- 
ticed, public  officials  with  whom  he  has  come  in  contact,  and  residents 
of  the  community  in  which  he  lives,  certifying  to  his  legal  ability,  his 
fair  dealings  with  the  courts,  and  his  previous  good  character. 

When  he  was  appointed  as  referee,  he  had  been  at  the  bar  upwards 
of  12  years.  He  was  not  a  young  and  inexperienced  attorney.  From 
the  evidence  before  us  he  had  had  a  very  active  and  considerable  prac- 
tice ill  the  courts.  It  is  impossible  to  find  any  excuse  or  palliation  for 
the  gross  betrayal  of  the  trust  imposed  upon  him,  not  only  as  an  at- 
torney and  counselor  at  law,  but  as  the  special  officer  of  the  court,  as 
its  referee  and  trustee  for  moneys  paid  to  him  as  such.  The  respond- 
ent IS  disbarred.    Settle  order  on  notice.    All  concur. 


(196  App.  Div.  501) 

SANITABT  FIREPB00FIN6  A  CX>NTRACTIN6  CO.,  Ine.,  ▼.  FINEEL 
UMBRELLA  FRAME  CO.,  Inc. 

(Supreme  Court,  Appellate  Division,  First  Department    April  29,  1921.) 

Landlord  and  tenant  <e=»86(l)— Whetiier  time  in  wfalcfa  to  renew  was  ex- 
tended by  extension  of  lease  held  for  the  Jury. 

Where  lessee,  with  privilege  to  renew  tor  a  six-year  period  at  a  speci- 
fied rental  on  giving  notice  of  the  exercise  of  privilege  prior  to  certain 
date,  entered  into  agreement  with  lessor  prior  to  such  date,  whereby  the 
lease  was  extended  for  a  year,  "with  the  same  conditions  and  privi- 
leges as  stated  in  this  lease,"  without  the  agreement  specifying  whether 
the  time  in  which  to  exercise  privilege  of  renewal  was  extended  a  year, 
the  question  of  whether  the  right  to  renew  was  extended  was  a  question 
for  the  jury. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  the  Sanitary  Fireproofing  &  Contracting  Company,  Incor- 
porated, against  the  Finkel  Umbrella  Frame  Company,  Incorporated. 
From  the  determination  of  the  Appellate  Term,  affirming  a  final  order 
and  judgment  of  the  Municipal  Court  in  favor  of  the  plaintiff,  pur- 
suant to  the  direction  of  the  court,  the  defendant  appeals.  Determina- 
tion of  the  Appellate  Term,  and  the  judgment  of  the  Municipal  Court, 
reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  MER- 
RELL,  and  GREENBAUM,  JJ. 

^s»For  other  cases  see  same  topic  &  KEY-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 
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David  L.  Podell,  of  New  York  City  (J.  J.  Podell  and  Joseph  A.  Corr, 
both  of  New  York  City,  on  the  brief),  for  appellant. 

Davenport  &  Corner,  of  Brooklyn  Qohn  S.  Russell,  of  New  York 
City,  of  counsel),  for  respondent 

SMITH,  J.  The  defendant  was  the  tenant  of  the  plaintiff  of  cer- 
tain premises  described  in  the  petition,  used  for  factory  purposes. 
Under  the  lease  the  original  rental  was  $800  from  September  1,  1916,  to 
September  1,  1917;  ^50  from  September  1,  1917,  to  September  1, 
1918.  The  defendant  was  given  an  option  to  renew  the  lease  for  6  years 
and  4  months  from  September  1,  1918,  to  January  1,  1925,  for  the  an- 
nual rental  of  $900,  payable  monthly  in  advance,  but  was  required  to 
give  notice  of  its  choice  to  exercise  the  option  on  or  before  June  1, 
1918. 

In  October,  1917,  the  parties  had  a  conference,  wherein  it  is  claimed 
by  the  defendant  that  it  was  agreed  orally  that  the  defendant  might 
remain  in  possession  another  year,  and  have  the  time  to  exercise  the 
option  extended  for  a  year.  Plaintiff,  admitting  the  extension  of.  the 
tenancy  for  a  year,  denies  any  agreement  to  extend  the  option  contained 
in  the  lease.  The  agreement  was  afterwards  put  in  writing  by  three 
letters.    In  the  first,  dated  September  29,  1917,  the  defendant  wrote: 

"We  would  appreciate  your  confirming  our  verbal  conversation  in  reference 
to  th3  extension  of  our  lease  for  the  period  of  one  year.** 

That,  it  seems,  was  not  answered.  On  December  28,  1917,  the  de- 
fendant again  wrote: 

"We  would  appreciate  your  confirming  our  conversation  with  your  Bir. 
Gerard  regarding  the  extension  for  a  period  of  one  or  two  years,  at  your  con- 
venience, of  the  lease  now  held  by  us,  with  the  same  conditions  and  privi- 
leges as  stated  In  this  lease." 

On  January  11,  1918,  the  plaintiff  answered: 

"In  answer  to  your  request  of  letter  dated  December  28,  1917,  would  say 
your  lease  can  be  extended  for  one  year,  at  same  terms  and  conditions  as 
present  lease,  which  you  hold  with  the  Sanitary  Flreproofing  &  Contracting 
CJompany." 

On  May  29,  1919,  the  defendant  gave  notice  that  it  exercised  its  op- 
tion for  the  full  period  until  the  1st  of  January,  1925,  at  $900  a  year. 
In  answer  to  that  the  plaintiff  wrote  that  the  defendant  misunderstood 
the  arrangement  as  to  the  further  option  and  said : 

"If  you  will  refer  to  your  letter  of  September  29,  1917,  you  wiU  then  see 
that,  under  clause  3  of  the  lease,  you  exerclBed  your  option  for  one  year, 
which  was  confirmed  by  us  by  letter  on  January  11,  1918.  Under  the  circum- 
stances, your  tenancy  expires  on  August  31,  1919." 

This  correspondence  was  construed  by  the  Municipal  Court  as  mat- 
ter of  law  as  not  extending  the  privilege  of  the  option  beyond  Septem- 
ber 1,  1918,  although  the  lease  of  the  premises  was  extended.  It  is 
pointed  out  that  the  lease  contained  conditions,  and  also  contained  priv- 
ileges other  than  the  option  privilege.  The  request  was  for  a  renewal 
of  the  lease  for  one  year  with  the  same  conditions  "and  privileges." 
The  answer  was  the  continuation  for  one  year,  with  "the  same  condi- 
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tions,"  but  did  not  say  "the  same  privileges."  Under  the  original 
lease,  notice  of  this  option  to  extend  the  lease  until  January  1,  1925,  was 
to  have  been  given  before  June  1,  1918.  The  request  was  for  an  ex- 
tension of  the  lease  for  one  or  two  years.  The  extension  was  for  one 
year,  under  the  "same  terms  and  conditions"  as  existed  in  the  old  lease. 
There  is  no  claim  in  either  oral  conversation  or  written  papers  that 
there  was  any  specification  as  to  any  other  date  when  notification  of  an 
intent  to  exercise  the  option  should  be  extended.  The  evidence  of  the 
plaintiff  is  to  the  effect  that  there  was  no  request  for  that,  but  that  the 
defendant  was  contemplating  constructing  a  factory  of  its  own,  and  only 
desired  an  extension  of  the  lease  for  one  or  two  years,  in  order  to  get  its 
own  factory  ready,  and  that  there  was  no  contemplation  of  extending 
the  right  to  exercise  the  option  to  take  until  January  1,  1925.  Whether 
by  these  writings  the  parties  agreed  that  the  right  to  exercise  the  op- 
tion should  also  be  extended,  to  be  exercised  by  June  1,  1919,  is  not 
clearly  indicated.  With  this  ambiguity  it  became  a  question  of  fact, 
under  all  the  circumstances  surrounding  this  extension  of  the  lease, 
whether  it  was  the  intention  of  the  partie?  thus  to  extend  the  right  to 
exercise  this  option.  This  question  of  fact  should  have  been  resolved 
by  the  jury,  and  not  by  the  court,  and  the  holding  of  the  court  that,  as 
matter  of  law,  the  right  to  exercise  the  option  was  not  extended  was  un- 
authorized. 

The  determination  of  the  Appellate  Term  and  the  judgment  of  the 
Municipal  Court  should  be  reversed,  and  a  new  trial  granted  in  the 
Municipal  Court,  with  costs  in  all  courts  to  appellant  to  abide  the  event. 
All  concur. 


PEOPLE  ex  reL  BARRETT  ▼.  GOSS,  Sheriff. 

(Supreme  Court,  Trial  Term,  Albany  County.    May  6,  1921.) 

Criminal  law  ^=^112(4)— Embeszlement  held  not  comndtted  partly  In  one 
county  and  partly  in  another,  so  a«  to  give  either  county  Jurisdiction. 

The  act  of  a  demand  and  refusal  is  only  evidence  of  conversion  of  money 
constituting  larceny  by  embezzlement,  and  which  may  have  occurred  at 
the  time  of  the  demand  and  refusal,  or  prior  thereto,  and  where  defendant 
had  notes  executed  by  his  company  and  discounted  them  in  Pennsylvania, 
and  was  to  deliver  proceeds  in  Albany,  but  failed  or  refused  to  pay  over 
avails  of  discounts  o«  notes  to  complainant,  and  complainant  saw  de- 
fendant  in  Utica  and  demanded  payment,  and  subsequently  saw  him  in 
New  York  City  and  demanded  payment,  and  later  demanded  payment  In 
Albany,  held,  that  no  part  of  the  offense  was  committed  in  the  county  of 
Albany,  justifying  prosecution  under  Code  Cr.  Proc,  |  134,  giving  juris- 
diction to  either  county,  when  crime  is  committed  partly  in  one  county 
and  partly  in  another. 

Habeas  corpus  by  the  People  of  the  State  of  New  York,  on  the  re- 
lation of  Thomas  F.  Barrett,  against  Frank  A.  Goss,  as  Sheriff  of  Al- 
bany County.    Petitioner  discharged. 

Sanford  &  Alexander,  of  Albany,  for  relator 

Timothy  E.  Roland,  Dist.  Atty.,  of  Albany,  for  the  People. 

^s^ToT  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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NICHOLS,  J.  The  W.  C.  Saxton  Coal  Company,  in  1912  and  for 
several  years  prior  thereto,  and  up  to  the  present  time,  was  and  is 
located  in  the  city  of  Albany,  N.  Y.  William  F.  Hinman,  its  president, 
the  complainant,  met  the  defendant,  Barrett,  in  the  city  of  New  York 
in  the  month  of  April,  1912,  at  which  time  the  Pittsburgh  &  Susque- 
hanna Coal  Company,  of  which  the  defendant  was  the  president,  was 
indebted  to  the  W.  C.  Saxton  Coal  Company  in  the  sum  of  $8,013,  and 
the  defendant  agreed  that  three  notes  were  to  be  executed  by  the  said 
Pittsburgh  &  Susquehanna  Coal  Company,  amounting  in  the  aggregate 
to  $8,000,  the  said  notes  to  be  made  payable  to  the  order  of  the  de- 
fendant, and  to  be  indorsed  by  the  defendant  and  the  W.  C.  Saxton 
Coal  Company,  and  the  defendant  agreed  to  take  the  notes  and  have 
them  discounted,  and  to  send  the  proceeds  thereof  to  the  city  of  Al- 
bany, N.  Y.,  to  the  W.  C.  Saxton  Coal  Company.  These  notes  or  re- 
newals of  the  same  were  subsequently  discounted  by  banks  in  the  cities 
of  Scranton,  Pa.,  and  Williamsport,  Pa.,  and  the  defendant,  Barrett, 
received  the  avails  thereof.  Said  notes  were  not  paid  at  maturity,  and 
the  complainant,  Hinman,  subsequently  paid  said  notes,  amounting  in 
the  aggregate  to  $8,000.  The  notes  discounted  in  Scranton,  Pa.,  were 
protested  in  the  month  of  Ocitober,  1912.  The  Williamsport  note  was 
also  protested  and  paid  by  Hinman,  although  the  exact  date  does  not 
seem  to  be  shown  in  the  minutes  of  the  proceedings  in  the  Magistrates* 
Court  The  defendant  never  paid  over  the  avails  of  the  discounts  of 
these  three  notes  to  the  complainant  or  the  said  W.  C.  Saxton  Coal 
Company.  Before  September,  1916,  Hinman  saw  the  defendant  in 
the  city  of  Utica  on  one  or  two  occasions,  and  demanded  the  payment 
of  the  money.  Hinman  also  saw  the  defendant  in  the  city  of  New  York 
during  the  said  interval,  and  demanded  payment  of  the  money.  On 
or  about  the  month  of  September,  1916,  Hinman  saw  the  defendant 
in  the  city  of  Albany,  and  demanded  payment  of  the  avails  of  these 
three  notes,'  which  payment  was  not  made,  and  subsequently  a  warrant 
was  issued  by  the  Magistrates'  Court  of  the  City  of  Albany,  and  the 
defendant  arrested,  and  after  a  hearing  held  to  await  the  action  of 
the  grand  jury  of  the  county  of  Albany.  A  writ  of  habeas  corpus  was 
sued  out  in  defendant's  behalf. 

By  section  134  of  the  Code  of  Criminal  Procedure  it  is  provided: 

"When  a  crime  Is  committed,  partly  in  one  county  and  partly  in  another,  or 
the  acts  or  effects  thereof,  constituting  or  requisite  to  the  consummation  of  the 
offense,  occur  in  two  or  more  counties,  the  jurisdiction  Is  In  either  county." 

The  notes  were  made  in  the  cit]?  of  New  York  and  were  discounted 
in  Pennsylvania,  and  the  defendant  was  to  deliver  the  proceeds  to 
Hinman  at  his  place  of  business  in  the  city  of  Albany,  N.  Y.  In  the 
case  of  United  States  v.  Irvine,  98  U.  S.  at  page  481,  25  L.  Ed.  193,  the 
court  says: 

"It  is  not  very  easy  to  define  for  aU  purposes  what  constitutes  undei^  the 
statute  a  withholding  of  the  pension.  It  cannot  commence,  of  course,  until 
the  money  is  received  by  the  party  charged.  Nor  can  it  commence  then,  un- 
less there  Is  a  duty  of  immediate  payment  to  the  pensioner,  A  reasonable  time 
must  certainly  be  allowed  for  this.    What  that  is  must  depend  in  each  case  on 
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its  own  drcomstances.  A  refusal  to  pay  on  demand  without  Just  excase 
would  constitute  withholding  at  once.  Such  delay  as  would  show  an  intention 
to  evade  payment  would  constitute  a  withholding/' 

In  the  case  of  People  v.  Montgomery,  152  App.  Div.  at  page  4,  136 
N.  Y.  Supp.  at  page  613,  the  court  says : 

"The  defendant  insists  that  he  was  not  guilty  of  embezzlement  because  no 
demand  was  made  of  him  to  restore  the  moneys,  and  because  he  made  no 
denial  of  itfi  receipt,  gave  no  false  account  or  statement  concerning  it  and 
caused  no  false  entry  relating  to  it  to  be  put  in  the  books.  All  these  circum- 
stances, when  they  are  shown  to  exist,  do  not  in  fact  constitute  any  component 
part  or  element  of  the  offense.  They  are  merely  facts  and  circumstances  admis- 
sible in  evidence  as  bearing  upon  the  question  of  a  fraudulent  intent  (Com- 
monwealth V.  Tuckerman,  76  Mass.  173),  but  they  are  by  no  means  the  only 
competent  evidence  of  such  an  intent" 

In  the  case  of  People  v.  Damron,  160  App.  Div.  at  page  428,  145  N. 
Y.  Supp.  at  page  243,  the  court  says : 

•The  defendant  complains  that  his  attempt  to  prove  inaction  on  the  part  of 
the  board  of  directors  was  not  permitted  by  the  court.  It  seems  to  us  that, 
if  the  moneys  did  in  fact  belong  to  the  Home  Bank,  a  failure  on  the  part  of 
its  directors  to  demand  from  the  defendant  their  restoration  did  not  affect  the 
question  of  his  guilt  in  withdrawing  them  for  his  own  use.     •     •    •  »• 

So  that  the  act  of  a  demand  and  a  refusal  is  only  evidence  of  the 
conversion  of  the  money,  which  constitutes  the  crime  of  larceny,  and 
which  may  have  occurred  at  the  time  of  the  demand  and  refusal,  or 
prior  thereto.  Even  if  a  demand  was  necessary  to  show  a  conversion, 
and  thereby  constitute  the  crime  of  larceny,  the  same  was  consummated 
by  the  first  demand,  made  either  in  the  city  of  Utica,  or  in  the  city  of 
New  York,  and  prior  to  the  demand  made  in  the  city  of  Albany. 

I  therefore  conclude  that  the  crime  of  larceny  was  consummated 
at  or  before  the  time  of  the  first  demand,  and,  even  if  a  demand  was 
necessary  to  be  made,  which  I  do  not  believe  to  be  the  case,  that  no 
part  of  the  oflFense  was  committed  in  the  county  of  Albany,"  N.  Y.,  and 
therefore  the  writ  must  be  sustained  and  tfie  defendant  discharged. 

An  order  in  accordance  with  the  foregoing  may  be  submitted  to  the 
court  at  the  Special  Term  to  be  held  in  Albany  May  14,  1921, 


(115  Misc.  Rep.  331) 
PEOPLE  ex  reL  THOMSEN  v.  COMMTSSIONER  OF  CORRECTION  OF 
NEW  YORK  CITY  et  al. 

(Supreme  Court,  Special  Term,  Kings  CJounty.     April,  1921.) 

1.  Intoxicatinf^  liquors  <&=>132 — State  law  may  be  enforced  to  extent  to  wMcfa 
it  does  not  conflict  with  federal  law. 

Under  the  Eighteenth  Amendment  to  the  federal  Constitution,  giving 
the  federal  government  and  the  state  governments  concurrent  power  to  en- 
force such  Prohihition  Amendment,  and  under  the  Volstead  Act,  Laws 
1920,  c.  911,  relative  to  trafficking  in  liquors,  is  not  void  in  toto.^but  is 
enforceable  by  the  state  to  the  extent  to  which  it  does  not  conflict  with 
the  Volstead  Act ;  the  remainder  of  the  act  being  enforceable  after  strik- 
ing out  the  offending  portion  comprising  the  provisions  authorizing  the 
granting  of  liquor  tax  certificates  for  the  sale  of  liquor  containing  more 
than  one-half  of  1  per  cent,  of  alcohol  and  not  more  than  2.75  per  cent. 

^ssFor  otber  cases  see  same  topic  &  KEY-NUMBER  in  all  Key -Numbered  Digests  &  Indexes 
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2.  Intoxicatiiig  liqwHrs  <tb»lS--State  laws  tendiiig  to  enforcaneiii  ct  Eisbt- 

eeDth  Amendment  may  be  enforced. 

All  provisions  of  the  state  prohibition  laws,  which  tend  fairly  to  the 
enforcement  of  the  Eighteenth  Amendment  to  the  federal  Constitution, 
the  Prohibition  Amendment,  and  are  not  in  direct  conflict  with  the  Vol- 
stead Act,  remain  unimpaired,  and  may  be  enforced  by  the  state  courts. 

3.  Ihtoxieatiin;  liquors  0=>132— -Section  of  state  act  intended  to  abolish  salooo 

enforceable,  despite  conflict  of  rest  of  act  with  Volstead  Act. 

Laws  1920,  c.  911,  relative  to  trafficking  in  liquors,  by  section  8  making 
it  unlawful  to  sell  liquor  to  be  drunk  on  the  premises,  except  in  con- 
formity with  Liquor  Tax  Law,  f  8,  subd.  6  et  se<i.,  being  intended  to  abol- 
ish the  saloon,  held  enforceable  under  the  Eighteenth  Amendment  to  the 
federal  Constitution,  despite  conflict  between  the  rest  of  the  act  and 
the  Volstead  Act 

4.  Intoxicating  liquors  €=s>216— Information  charging  sale  of  '%vhisky"  not 

defective,  for  not  stating  percentage  of  alcoholic  content. 

Information  for  a  violation  of  Laws  1920,  e.  911,  relative  to  trafficking 
in  liquors,  charging  that  defendants  sold  whisky,  Tield  not  defective,  in  not 
stating  the  percentage  of  alcoholic  content  of  the  beverage  sold ;  "whisky" 
meaning  at  least  a  liquor  containing  more  than  2.75  per  cent,  of  alcohol. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Whisky.] 

Petition  for  habeas  corpus  by  the  People  of  the  State.of  New  York, 
on  the  relation  of  Theodore  Thomsen,  against  the  Commissioner  of 
Correction  of  New  York  City  and  others.  On  traverse  to  the  return. 
Relator  remanded. 

Charles  E.  Russell,  of  BrookI)m,  for  relator. 

Harry  E.  Lewis,  Dist.  Atty.,  of  Brooklyn  (Harry  G.  Anderson,  Asst. 
EKst  Atty.,  of  Brooklyn,  of  counsel),  for  respondents. 

BENEDICT,  J.  This  case  comes  before  me  upon  a  traverse  to  the 
return  to  a  writ  of  habeas  corpus  heretofore  issued  herein.  Relator 
was  arrested  for  a  violation  of  chapter  911  of  the  Laws  of  1920,  relat- 
ing to  trafficking  in  liquors.  The  writ  was  granted  pending  the  hear- 
ing before  a  city  magistrate.  On  behalf  of  the  relator  it  is  urged  that 
the  information  does  not  charge  any  crime  against  defendant  because 
the  alcoholic  content  of  the  beverage  alleged  to  have  been  sold  by  de- 
fendant is  not  set  forth,  and  because  the  effect  of  the  decision  of  the 
Supreme  Court  of  the  United  States  in  the  National  Prohibition 
Cases,  253  U.  S.  350,  40  Sup.  Ct.  486,  588,  64  L.  Ed.  946,  was  to  render 
chapter  911  of  the  Laws  of  1920  void  in  toto.  That  act  defines  liquors 
as: 

"All  distilled  or  rectified  spirits,  wine,  fermented  and  malt  liquors  con- 
taining at  least  one-half  of  one  per  centum  of  alcohol  by  weight." 

Intoxicating  liquors  are  defined  asi^those  containing  more  than  2.75 
per  cent,  of  alcohol  by  weight,  and  nonintoxicating  beverages  as  those 
containing  not  more  than  2.75  per  cent,  of  alcohol  by  weight.  Section 
2.  The  scheme  of  the  act  was  to  require  payment  of  a  tax  and  the  is- 
suance of  a  liquor  tax  certificate  in  order  to  obtain  authority  to  sell 
liquors  having  one-half  of  1  per  cent,  of  alcohol  and  not  more  than 
2.75  per  cent.    Any  person  who  traffics  in  liquors  "without  having  law- 

^s»For  otber  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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fully  obtained  a  liquor  tax  certificate"  is  guilty  of  a  misdemeanor  and 
subject  to  fine  and  imprisonment.    Section  36,  subd.  1. 

[1]  The  charge  against  defendant,  stated  in  the  information,  is  that 
on  January  18,  1921,  he  "did  imlawfully  *  *  *  traffic  in  liquors 
without  having  secured  a  liquor  tax  certificate/*  and  it  is  further  al- 
leged that  the  informer  saw  "three  glasses  of  whisky"  sold  by  relator  to 
three  men,  one  of  whom  paid  for  the  same.  The  case  thus  presents  a 
question  which,  so  far  as  I  am  informed,  has  not  as  yet  been  determined 
in  this  state  or  elsewhere,  namely,  whether  an  act  in  relation  to  traffic 
in  liquors,  passed  since  the  enactment  of  the  so-called  Volstead  Act 
(41  Stat.  305)  and  not  altogether  in  harmony  therewith,  is  void  in  toto, 
or  only  void  in  so  far  as  it  conflicts  with  the  federal  statute.  This  in- 
volves a  consideration  of  the  meaning  of  the  term  "concurrent  power," 
as  used  in  the  Eighteenth  Amendment  to  the  federal  Constitution,  con- 
cerning which  a  great  deal  of  confusion  has  arisen. 

Such  confusion  seems  to  me  to  have  been  wholly  unnecessary,  for  the 
proper  construction  of  the  constitutional  provision  is  a  simple  matter. 
Obviously  Congress  is  under  a  duty  to  enforce  the  Eighteenth  Amend- 
ment The  states  are  under  no  duty  in  this  respect,  but  have  the  privi- 
lege, which  they  may  accept  or  reject  at  pleasure,  of  passing  acts  for 
that  purpose.  If  any  state  government  elects  to  remain  inactive,  its 
officers  and  its  courts  will  take  no  part  in  the  enforcement  of  the  amend- 
ment. A  state  may  enact  a  law  which  is  more  or  less  stringent  than 
the  enforcement  act  of  Congress.  No  state  can,  of  course,  render 
lawful,  so  far  as  the  federal  government  is  concerned,  any  act  pro- 
scribed by  the  federal  law ;  but,  if  the  state  law  be  less  stringent  than 
the  federal  law,  the  state  officials  will  not  take  cognizance  of,  and  state 
courts  will  not  punish,  acts  which  are  not  forbidden  by  the  state  law, 
although  they  may  be  violations  of  the  federal  law. 

Thus,  if  the  state  law  declare  beverages  containing  2.75  per  cent,  of 
alcohol  to  be  nonintoxicating,  and  do  not  in  any  way  forbid  the  sale 
thereof,  a  person  selling  a  beverage  containing  that  percentage  or  less 
of  alcohol  cannot  be  prosecuted  in  the  state  courts,  although  he  may  be 
in  the  federal  courts,  if  he  sell,  within  the  limits  of  such  state,  a  bever- 
age containing  more  than  one-half  of  1  per  cent,  of  alcohol.  But,  of 
course,  a  state  government  cannot  now  grant  a  license  to  sell  liquor  con- 
taiiiing  more  than  one-half  of  1  per  cent,  of  alcohol,  notwithstanding 
that  a  state  statute  may  in  terms  authorize  the  granting  of  such  license. 
In  other  words,  the  state  officials  are  not  authorized  to  take  any  affirma- 
tive action  which  would  tend  to  violation  of  the  federal  statute,  but  nei- 
ther will  they  take  action  not  authorized  or  commanded  by  the  state 
statute.  Acts  falling  within  the  l^nbo,  so  to  speak,  between  the  federal 
and  state  statutes,  can  only  be  prosecuted  by  federal  officials  and  pun- 
isKed  by  federal  courts. 

[2]  It  has  been  generally  recognized  that  the  Eighteenth  Amend- 
ment and  the  Volstead  Act  did  not  have  the  effect  of  abrogating  the 
previously  existing  state  statutes  relative  to  trafficking  in  liquors,  ex- 
cept in  so  far  as  the  state  acts  may  be  in  open  and  direct  conflict  with 
the  federal  statute.    All  provisions  of  the  state  laws  which  tend  fairly 
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to  the  enforcement  of  the  Eighteenth  Amendment  and  are  not  in  direct 
conflict  with  the  Volstead  Act  remain  unimpaired,  and  may  be  enforced 
by  the  state  cotJrts.  This  has  been  settled  by  the  authorities  in  several 
jurisdictions. 

Probably  the  most  notable  case  is  Commonwealth  v.  Nickerson,  236 
Mass.  281,  128  N.  E.  273,  in  which  the  Supreme  Judicial  Court  of 
Massachusetts,  in  an  elaborate  opinion  by  Chief  Justice  Rugfg,  held 
that  the  liquor  law  of  that  state  was  not  abrogated  in  its  entirety  by 
the  Eighteenth  Amendment  and  the  Volstead  Act,  but  that,  so  far  as 
it  was  not  in  conflict  with  the  amendment  and  the  federal  act,  the 
state  act  was  valid  and  in  force,  and  hence  that  a  prosecution  could*  be 
maintained  thereunder  for  selling  liquor  without  a  license,  although  on 
account  of  the  amendment  and  the  federal  act  no  license  could  be  is- 
sued by  the  state  authorities.  To  the  same  purport  are  Ex^parte  Guerra 
(Vt.)  110  Atl.  224,  10  L.  R.  A.  1560  (dealing  with  the  effect  of  the 
war-time  prohibitory  act  of  Congress)  and  State  v.  Fisher  (Del.  Gen. 
Sess.)  Ill  Atl.  432. 

In  People  v.  Foley,  113  Misc.  Rep.  244,  184  N.  Y.  Supp.  270,  the 
precise  question  now  before  the  court  was  passed  upon  by  Justice  Tut- 
hill,  of  this  court,  sitting  in  Tompkins  county,  to  the  extent  that  the 
court,  in  dismissing  an  indictment  found  under  the  former  Liquor  Tax 
Law  because  that  law  had  been  superseded  by  chapter  911  of  the  Laws 
of  1920,  directed  that  the  matter  be  again  submitted  to  the  grand  jury 
under  the  latter  act.  Mr.  Justice  Tuthill  quotes  from  a  charge  de- 
livered by  Chief  Justice  Gummere  of  New  Jersey  to  a  grand  jury,  in 
which  the  latter  said  in  substance  that  the  liquor  law  of  New  Jersey, 
as  in  existence  when  the  Eighteenth  Amendment  and  the  Volstead  Act 
became  effective,  remained  in  force,  except  those  provisions  relative  to 
the  granting  of  a  license,  so  that  it  became  by  virtue  of  the  amend- 
ment and  the  federal  legislation  an  absolute  prohibitory  act.  Reference 
may  also  be  had  to  notes  in  34  Harvard  Law  Review,  317  (see  N.  Y. 
Law  Journal,  Tan.  25,  1921,  p.  1410),  and  19  Michigan  Law  Review, 
329  (*N.  Y.  Law  Journal,  Feb.  5,  1921,  p.  1554). 

The  question  here  presented  differs  from  that  jpresented  in  any  of 
the  cases  above  mentioned,  except  People  v.  Foley,  supra,  in  that  the 
New  York  statute  under  consideration  was  enacted  since  the  amendment 
and  the  Volstead  Act,  and  so  the  doctrine  stated  by  Chief  Justice  Rugg 
in  Commonwealth  v.  Nickerson,  supra,  must  be  considered.    He  said : 

"This  point  is  not  the  same  which  would  arise  where  a  whole  statute  has 
been  enacted,  some  parts  of  which  are  beyond  legislative  power  under  then 
existing  constitutional  provisions.  In  such  cases  one  part  of  the  statute  may 
be  valid  and  enforceable,  and  another  part  obnoxious  to  some  constitutional 
inhibition,  subject  to  'this  limitation :  That  the  parts  so  held  respectively  con- 
sticutional  and  unconstitutional  must  be  wholly  independent  of  each  other. 
But  if  they  are  so  mutually  connected  with  and  dependent  on  each  other,  as 
conditions,  considerations  or  compensations  for  each  other,  as  to  warrant  a 
belief  that  the  Legislature  Intended  them  as  a  whole,  and  that,  if  all  could  not 
be  carried  into  effect,  the  Legislature  would  not  pass  the  residue  independ- 
ently, and  some  parts  are  unconstitutional,  all  the  provisions  which  are  thus 
dependent,  conditional  or  connected,  must  fall  with  them.'"  236  Mass.  302, 
128  N.  B.  282. 

188  N.Y.S.-4 
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There  is  no  question  but  that  the  doctrine  thus  stated  has  the  sup- 
port of  the  authorities  in  this  and  other  states.  Hauser  v.  North  British 
&  Mercantile  Ins.  Co.,  206  N.  Y.  455,  465,  100  N.  E.  52,  42  L.  R.  A. 
(N.  S.)  1139,  Ann.  Cas.  1914B,  263,  affirming  152  App.  Div.  91,  95, 
136  N.  Y.  Supp.  1015 ;  People  v.  Harrison,  170  App.  Div.  802,  811, 156 
N.  Y.  Supp.  679;  Daly  v.  Garven,  90  N.  J.-Law,  512,  101  Atl.  272 ;  Ag- 
ricultural Society  of  Montgomery  County  v.  State,  130  Md.  474,  101 
Atl.  139;  Snetzer  v.  Gregg,  129  Ark.  542,  548,  196  S.  W.  925,  L.  R.  A. 
191 7F,  999.  In  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  540,  565, 
22  Sup.  Ct.  431,  441  (46  L.  Ed.  679)  the  Supreme  Court  of  the  United 
States,  by  Mr.  Justice  Harlan,  referring  to  a  statute  one  section  of 
which  had  been  held  to  be  unconstitutional,  said : 

"But  if  an  obnoxious  section  is  of  snch  import  that  the  other  sections 
without  it  would  cause  results  not  contemplated  or  desired  by  the  Legislature, 
then  the  entire  statute  must  be  held  inoperative." 

As  chapter  911  of  the  Laws  of  1920  was  enacted  subsequent  to  the 
Eighteenth  Amendment  and  the  Volstead  Act,  and  is  in  its  interpre- 
tation of  the  amendment  to  some  extent  in  direct  conflict  with  the  Vol- 
stead Act — that  is,  as  to  what  percentage  of  alcoholic  content  makes 
a  liquor  intoxicating — can  it  be  upheld  as  valid  in  so  far  as  it  is  not  in 
conflict  with  the  federal  statute?  In  other  words,  can  we  say  that  the 
Legislature  would  have  enacted  the  remaining  parts  of  tiie  act  if 
the  oflf ending  portion  had  been  struck  out?  The  offending  portion 
in  the  act  in  question  comprises  all  those  provisions  which  authorize 
the  granting  of  a  liquor  tax  certificate  for  the  sale  of  liquor  contain- 
ing more  than  one-half  of  1  per  cent,  of  alcohol,  and  not  more  than 
2.75  per  cent.,  which  provisions  constitute  by  far  the  greater  portion 
of  the  law. 

The  state  authorities  now  being  apprised  by  the  decision  in  National 
Prohibition  Cases,  supra,  that  these  provisions  of  the  act  are  void 
under  the  federal  Constitution,  will,  of  course,  issue  no  more  liq- 
uor tax  certihcates,  and  presumably  any  certificates  which  they  may 
have  issued  under  the  act  are  void.  The  act  is  thus  made  to  operate 
as  an  absolute  prohibition  against  the  sale  of  all  beverages  containing 
more  than  one-half  of  1  per  cent,  of  alcohol,  because  Averages  con- 
taining a  higher  percentage  of  alcoholic  content  up  to  2.75  per  cent, 
cannot  be  sold  without  a  liquor  tax  certificate,  and  no  liquor  tax  cer- 
tificate can  now  be  obtained.  That  is  clearly  not  the  result  intended  by 
the  Legislature. 

If  we  were  to  stop  here,  it  would  follow  under  the  authorities  above 
cited  that  the  entire  act  of  1920  is  void,  and  hence  that  the  information 
conferred  no  jurisdiction  on  the  magistrate  to  hold  the  relator.  The 
act  contains,  however,  certain  declarations  indicative  of  a  legislative 
intent  which  might  not  be  inferable  from  its  provisions  apart  from  such 
declarations.    The  title  reads  as  follows: 

"An  act  prohibiting  the  manufacture,  sale,  transportation,  importation,  and 
exportation  of  intoxicating  Uquors  for  beverage  purposes,  providing  a  penalty 
therefor,  in  relation  to  traffic  in  certain  nonintoxicating  beverages,  and  amend- 
ing the  liquor  tax  law  and  adapting  the  provisions  of  such  chapter  to  conform 
to  the  Eighteenth  Amendment  to  the  Constitution  of  the  United  States." 
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The  introductory  portion  of  section  8  reads  as  follows: 

"To  enable  ttie  state  to  so  regalate  the  traiBc  in  liquors  that  only  nonintox- 
icatlng  liquors  may  be  trafficked  in  for  beverage  purposes,  and  to  protect  the 
public  from  abuses  of  the  privilege  of  trafficking  in  intoxicating  liquors  for 
any  puriMse,  and  otherwise  to  aid  in  the  enforcement  of  the  Eighteenth 
Amendment  to  the  United  States  Constitution,  excise  taxes  upon  the  business 
ot  trafficldng  in  liquors  shall  be  assessed  as  follows/'  etc. 

In  section  9-a,  imposing  a  tax  on  the  manufacture  and  distributi<xi 
of  liquors,  it  is  stated  that  the  purpose  is — 

"to  accomplish  the  object  stated  in  section  eight,  and  to  confine  the  production 
and  distribution  of  Uquors  to  purposes  which  are  lawful  under  this  chapter 
and  the  Ck>nstitution  of  the  United  States." 

These  declarations  show  a  legislative  intent  to  give  effect  to  the 
Eighteenth  Amendment  of  the  federal  Constitution,  and  to  prohibit 
altogether  the  sale  for  beverage  purposes  of  liquor  deemed  intoxicat- 
ing, and  they  justify  the  court  in  inferring  that  this  was  ^he  main  or 
dominating  intent  of  the  Legislature,  and  that  the  provisions  author- 
izing the  sale  of  liquors  containing  more  than  one-half  of  1  per 
cent,  and  not  more  than  2.75  per  cent,  of  alcohol  were  subsidiary  to 
the  main  purpose  of  the  act,  so  that,  even  with  the  unconstitutional 
provisions  exscinded,  the  Legislature  would  stiir  have  passed  the  act. 

In  Agricultural  Society  v.  State,  supra,  a  statute  of  Maryland  for- 
bade gambling  on  horse  races  except  races  at  agricultural  fairs,  upon 
the  grounds  licensed  for  the  purpose  by  the  circuit  court  of  the  county 
where  the  grounds  were  located.  The  provision  for  licensing  such  or- 
ganizations was  claimed  to  be  unconstitutional,  because  it  imposed  on 
the  courts  a  nonjudicial  duty ;  but  it  was  held  that,  even  if  such  provi- 
sion were  unconstitutional,  the  validity  of  the  remainder  of  the  act 
was  not  thereby  affected.  This  case  lends  some  support  to  the  conten- 
tion that  chapter  911  of  the  Laws  of  1920  is  valid  in  its  prohibitory 
measures,  although  no  license  can  now  be  issued  thereunder  for  the 
sale  of  beverages  therein  classified  as  nonintoxicating. 

[3]  If,  however,  I  am  wrong  in  concluding  that  all  the  provisions 
of  the  act  of  1920  not  in  direct  conflict  with  the  Eighteenth  Amendment 
and  the  Volstead  Act  are  operative,  I  find  one  provision  which  seems 
to  be  so  separable  from  the  rest  of  the  act  as  to  stand  alone.  Section 
8,  above  referred  to,  which  provided  for  excise  taxes  on  trafficking  in 
liquors,  makes  no  provision  for  the  sale  of  liquors  to  be  drunk  on  the 
premises,  except  in  a  city  of  the  first  or  second  class  in  a  restaurant 
where  meals  are  furnished  and  having  no  bar,  except  a  service  bar  for 
employees,  and  then  only  to  guests  of  the  restaurant  with  their  meals 
(Liquor  Tax  Law  [Consol.  I^ws,  c.  34]  §  8,  subd.  5),  and  it  is  made 
unlawful  to  sell  liquor  to  be  drunk  on  the  premises  except  in  conformity 
with  such  provision  (section  30,  subd.  A). 

The  purpose  of  the  Legislature  seems  to  have  been  to  abolish  the  in- 
stitution known  as  the  saloon,  where  the  sole  or  main  object  is  the  sale 
of  liquor,  and  where  a  person  may  procure  liquor,  and  nothing  else, 
if  he  desire.  No  license  could  be  obtained  under  the  act  of  1920  to 
sell  liquor  of  any  degree  of  alcoholic  content  in  such  a  place.    This 
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provision  of  the  Legislature,  therefore,  seems  to  be  separable  from  and 
independent  of  the  purpose  to  permit,  under  certain  restrictions,  the 
sale  of  so-called  nonintoxicating  liquors  containing  up  to  2.75  per  cent, 
of  alcohol.  The  information  permits  the  inference  that  the  liquor  in 
question  was  sold  under  such  circumstances  that  the  sale  was  in  viola- 
tion of  these  provisions. 

[4]  The  second  objection,  that  the  information  is  defective  in  not 
stating  the  percentage  of  alcoholic  content  of  the  beverage  sold  by 
defendant,  is  untenable.  The  word  "whisky"  has  a  well-defined  mean- 
ing as  an  alcoholic  beverage  containing  a  large  percentage  of  alcohol. 
No  liquor  containing  2.75  per  cent,  or  less  of  alcohol  could  properly  be 
called  whisky.  The  Eighteenth  Amendment  to  the  federal  Constitu- 
tion and  the  Volstead  Act  have  not,  as  yet,  at  least,  changed  the  ordi- 
nary significance  of  words.  Hence  I  find  no  defect  in  the  information, 
in  that  it  did  not  set  forth  the  alcoholic  content  of  the  beverage  alleged 
to  have  been  sold. 

Relator  remanded. 


(196  App.  Dlv.  529) 

SIBIE  y.  GODFREY. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  29,  1921.) 

1.  Sales  <&=»190^Parefaase  price  of  Parisian  gowns  held  payable  in  francs. 

In  action  by  a  Parisian  modiste  against  an  American  customer  for  pur* 
chase  price  of  gowns  sold  and  delivered  to  defendant  in  1913  and  1914, 
held  that,  the  contract  originally  having  contemplated  payment  in  francs, 
plaintiff  could  recover  only  the  contract  price  in  French  francs  at  the 
rate  of  exchange  prevailing  at  the  time  of  the  trial,  and  not,  as  claimed, 
the  equivalent  of  the  contract  price  in  American  money  in  the  years  1913 
and  1914,  for  by  merely  bringing  action  in  the  United  States  the  plain- 
tiff acquired  no  right  to  a  more  favorable  judgment  than  she  could  liave 
obtained,  had  action  been  brought  in  France. 

2.  Tender  <&==>12(4),  24— Held  insufficient^  because  not  induding  oosts,  or  pay- 

ing money  into  court. 

In  a  suit  for  goods  sold  and  delivered,  a  tender,  made  after  action  had 
been  commenced  by  service  of  summons  and  complaint,  which  did  not  in- 
clude costs  of  the  action,  as  required  by  CJode  Civ.  Proc.  §  731,  and 
which  was  not  kept  good  by  complying  with  section  732,  requiring  defend- 
ant, in  case  of  nonacceptance,  to  pay  the  tender  into  court  and  serve  no- 
tice in  writing  thereof,  was  insufficient  to  prevent  recovery  by  plaintiff 
of  the  amount  due,  besides  costs. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Marie  Antoinette  Sirie  against  Marie  H.  Godfrey.  From 
a  judgment  dismissing  the  complaint  after  trial  at  Trial  Term,  a  jury 
having  been  waived,  plaintiff  appeals.  Judgment  reversed,  and  new 
trial  ordered,  unless  parties  stipulate  as  stated  ifi  opinion. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Theron  L.  Carman,  of  New  York  City  (Joseph  H.  Lccour,  Jr.,  of 
New  York  City,  on  the  brief),  for  appellant. 
Henry  M.  Earle,  of  New  York  City,  for  respondent. 

'^zs^Tot  other  cases  see  same  topic  &  KEY-NUMB  BR  In  all  Key-Numbered  Digests  ft  Indexes 
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MERRElrL,  J.  [1]  This  action  is  brought  by  the  plaintiff,  a  Pari- 
sian modiste  and  dealer  in  ladies'  wearing  apparel,  to  recover  of  the 
defendant,  a  resident  of  New  York,  the  equivalent  in  American  money 
of  10,450  francs,  French  money,  the  reasonable  value  and  agreed  price 
of  certain^  gowns  made  by  plaintiff  for  defendant,  and  sold  and  de- 
livered to  defendant  in  July  and  August,  1913,  and  in  the  month  of 
July,  1914;  delivery  thereof  to  the  defendant  having  been  made  in 
France,  and  in  the  United  States.  No  terms  of  credit  were  specified 
in  connection  with  the  sale  and  delivery  of  said  goods,  and  it  is  the 
claim  of  the  plaintiff  that  the  purchase  price  thereof,  to  wit,  the  sum 
of  10,450  francs,  became  due  and  payable  upon  the  delivery  of  said 
merchandise  to  the  defendant.  The  record,  however,  does  not  seem 
to  support  such  contention.  This  contract  having  been  made  in  France, 
the  law  of  that  country  governs,  and  there  was  no  proof  upon  the  trial 
as  to  when,  under  the  French  law,  the  debt  upon  which  plaintiff  has 
sued  became  due.  It  appeared  upon  the  trial  that,  at  the  rate  of  ex- 
change prevalent  in  the  years  1913  and  1914,  the  equivalent  in  Ameri- 
can money  of  10,450  francs  was  $2,004.79,  and  plaintiff  insists  that  she 
is  entitled  to  recover  of  the  defendant  as  the  price  of  said  merchandise 
la  American  money  the  last-mentioned  amount.  The  defendant,  on 
the  other  hand,  asserts  that,  as  this  was  a  sale  of  goods  in  France,  pay- 
able in  10,450  French  francs,  the  plaintiff  cannot  recover  more  than 
the  contract  price,  or  its  equivalent  in  American  money,  at  the  time  of 
the  rendition  of  judgment.  Admittedly  the  value  of  French  francs  at 
the  current  rate  of  exchange,  and  as  measured  by  American  money,  was, 
at  the  time  of  the  trial,  much  less  than  at  the  time  of  the  sale  and  de- 
livery of  the  merchandise  in  question. 

The  action  was  brought  by  the  service  of  the  summons  and  complaint 
herein  upon  the  defendant  personally  in  the  state  of  New  York  on 
May  10,  1920,  and,  as  before  stated,  the  plaintiff  demanded  judgment  in 
her  complaint  against  the  defendant  for  the  sum  of  $2,004.79,  with  in- 
terest from  December  1,  1913,  besides  the  costs  of  the  action.  The 
defendant,  in  her  answer,  by  not  denying  the  allegations  of  the  com- 
plaint, admits  the  sale  and  delivery  of  the  articles  of  merchandise  re- 
ferred to  in  said  complaint,  and  that  the  work,  labor,  and  services  per- 
formed and  the  materials  furnished  by  the  plaintiff  to  defendant  were 
reasonablv  worth,  and  that  the  defendant  agreed  to  pay  therefor,  the 
sum  of  10,450  francs,  French  money.  The  defendant,  however,  denies 
in  her  answer  that  payment  of  said  sum  was  duly  demanded,  and  that 
no  part  of  the  same  has  been  paid.  The  defendant  also  denies  the  al- 
legations of  the  complaint  that  the  equivalent  of  10,450  francs,  French 
money,  in  money  of  the  United  States  of  America  at  the  time  said  sum 
became  due  and  payable,  was  the  sum  of  $2,004.79,  and  denies  that 
there  is  now  justly  due  and  owing  to  the  plaintiff  the  said  sum,  with  in- 
terest from  December  1,  1913,  and  as  a  separate  defense  the  defendant 
alleges  full  payment,  satisfaction,  and  discharge  of  plaintiff's  alleged 
claim  prior  to  the  commencement  of  said  action,  together  with  all  costs, 
by  payment  to  the  plaintiff  of  the  said  sum  of  10,450  francs. 
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The  tacts  upon  which  the  issues  were  submitted  to  the  court  were 
stipulated  ugon  the  trial,  and  from  such  stipulation  and  concessions 
made  upon  the  trial  it  appears  that  on  May  4,  1920,  six  days  prior  to 
the  service  of  the  summons  and  complaint  herein  upon  the  defendant, 
the  defendant  forwarded  to  the  plaintiff  at  Paris,  France,  on  accotmt,  a 
draft  for  6,000  francs,  and  that  on  May  14,  1920,  four  days  after  the 
service  of  the  summons  and  complaint  herein,  the  defendant  forwarded 
to  the  plaintiff  a  further  draft  for  4,450  francs.  These  two  drafts, 
for  an  aggregate  of  10,450  francs,  or  the  amount  of  the  purchase 
price  of  said  goods  and  material  furnished  and  labor  performed  thereon 
by  plaintiff  to  defendant,  were  received  by  the  plaintiff  and  were  by  her 
turned  over  to  her  attorney  in  New  York,  who  in  turn  wrote  the  defend- 
ant on  June  28,  1920,  that  plaintiff  had  forwarded  the  two  drafts  to 
him,  and  that  said  drafts  had  not  been  and  would  hot  be  accepted  in 
payment  and  settlement  of  plaintiff's  claim  against  the  defendant,  and 
that  said  drafts  were  held  by  the  attorney,  subject  to  the  defendant's 
order,  and  thereafter,  on  July  13,  1920,  the  plaintiff's  attorney  again 
wrote  the  defendant,  quoting  to  her  his  letter  of  the  28th  of  June  be- 
fore, and  stating  that  he  had  at  that  time  sent  a  copy  of  said  letter  to 
defendant's  attorney  in  the  pending  suit  brought  by  plaintiff  against 
the  defendant,  and  that  the  plaintiff's  attorney  had  not  received  any 
answer  to  his  communications,  and  that  the  defendant  had  not  sent 
for  the  drafts  mentioned,  nor  indicated  what  disposition  defendant 
wished  made  of  them,  and  stated  that  the  writer  was  again  writing  the 
defendant,  and  sending  a  copy  of  his  letter  to  her  attorney,  thinking 
possibly  his  former  letters  may  not  have  reached  the  defendant  and  her 
attorney.  It  does  not  appear  that  the  defendant  or  her  attorney  ever 
consented  to  the  return  of  said  drafts,  and  the  same  were  retained  by 
the  plaintiff's  attorney  until  the  time  of  the  trial,  when  said  drafts  were 
produced,  and  the  offer  of  the  plaintiff  to  return  the  same  to  the  defend- 
ant was  renewed ;  but  the  return  thereof  was  not  accepted  by  said  de- 
fendant, and,  so  far  as  appears,  the  two  drafts,  representing  10,450 
francs,  were  still  in  the  possession  of  the  plaintiff  or  her  attorney  at 
the  time  of  the  trial. 

It  was  stipulated  at  the  trial  that  the  issues  might  be  tried  by  the 
court  without  a  jury,  and  a  decision  rendered  by  the  court,  with  find- 
ings of  fact  and  conclusions  of  law,  and  that  a  jury  was  waived.  There 
was  stipulated  in  evidence  four  letters,  written  by  the  plaintiff  to  the 
defendant,  relative  to  payment  by  the  defendant  of  the  purchase  price 
of  said  goods.  The  first  of  these  letters  was  dated  November,  1914, 
and  was  as  follows: 

"November,  1914. 

**Madame :  I  am  sending  you  the  amount  of  your  bill,  and  I  am  obliged  to 
ask  you  to  give  me  a  big  account  on  it  for  the  end  of  this  month,  as  I  have 
very  great  diflSculty  with  the  money.  I  must  absolutely  pay  my  suppliers  be- 
fore the  new  year,  so  I  have  big  payments  to  meet.  If  really  it  is  impossible 
for  you  CO  give  me  an  amount  sufficient,  I  am  obliged  to  give  your  bill  to 
some  one  of  my  suppliers  In  payment,  who  wiU  send  It  to  you  and  take  an  ar- 
rangement with  you. 

•'Yours  respectfully,  A.  S." 


Digitized  by 


Google 


Sup.  Ct.)  8IBIB  T.  GODFREY  55 

(1S8  N.T.8.) 

Plaintiff's  second  letter  to  the  defendant  was  dated  at  Paris  on  Jan- 
uary 22, 1915,  and  was  as  follows : 

"Paris,  22  JanT.,  1915. 
"Madame:   Haying. recelyed  no  answer  to  my  letter  of  November  last.  In 
which  I  requested  a  check,  I  was  compelled  to  draw  on  you  at  sight    The 
draft  will  be  collected  by  Messrs.  Schultz  &  Buckgaber  of  your  city. 

"Yours  respectfuUy,  A.  S." 

Plaintiff's  third  lettier  to  the  defendant  bears  date  January  4,  1917, 
and  was  as  follows : 

"4th  Janv.,  1917. 
"Madame:   I  should  be  very  obliged  if  you  would  send  me  an  %  on  my  in- 
voices if  you  cannot  pay  it  entirely.    I  am  in  the  absolute  necessity  to  collect 
my  accounts,  and  unless  I  receive  a  satisfactory  answer  I  shall  be  compelled 
to  draw  on  you. 

"Yours  respectfuUy,  A.  S." 

And  the  final  letter  from  plaintiff  to  defendant,  written  from  Paris 
on  October  4,  1919,  was  as  follows : 

"4/10/19. 
"Sirie,  Robes,  Manteaux,  101  Avenue  des  Champs,  Elysees — ^Madame:    In- 
closed you  will  find  again  your  account,  amounting,  besides  interest,  to  frs. 

,    This  account  being  due  for  dresses  supplied  prior  1914,  I  must  ask 

you  to  be  kind  enough  to  send  me  a  check  within  these  next  days  without  tail. 

"Yours  respectfuUy,  A.  Sirie. 

-Mrs.  Godfrey." 

Attached  to  this  last  letter,  and  therein  referred  to,  was  a  statement 
of  the  plaintiff's  account  against  the  defendant  in  words  and  figures  as 
follows: 

Sirie,  Bobes,  Lingerie^  Foureures, 
101  Avenues  des  Champs  Elysees,  Paris. 

Telephone  Passy-29-55. 

Mrs.  Henry  Godfrey,  Guinea  Woods  Loodge  Doit 

Paris  le  6  Octobre  ll»19.  Roslyn,  Long  Island. 

1913  Julllet    2351    1  Bobe  de  toile  blanche 

2348  1    "        "Favorite"  Blanche  Brodee 
2345    1  Tea  gown  bleu  manteau  cerise 
2846    1  Bobe  de  jour  grise  avec  Jaquette  ]> 600p 

2349  1  Saut  de  Ute  rose  fond  mouselline  rose 

2350  1  Bobe  de  solr  "tris"  noire 
2347    1  Bobe  de  drap  noit  et  Jaquette 

Supplement  col  dentelle  ancienne 200 

1913  Aout       2^6    1  Bobe  toile  tussor  gamie  dentelle 650 

1914  Julllet    3723    1  Bobe  blanche  brodee  crlstal  et  argent 575 

8726  1  Manteau  en  sole  noire  brode 950 

8727  1  Bobe  "Mexico"  en  lainage  gamie  taffetas 700 

Supplement  dentelle 100 

87^28    1  Blouse  en  dentelle 375 


10.450 


So  far  as  the  record  shows,  the  four  letters  of  the  plaintiff  to  the 
defendant  hereinbefore  quoted  constitute  all  of  the  correspondence 
and  communications  between  the  parties  relative  to  plaintiff's  claim 
against  the  defendant.  The  evidence  does  not  disclose  that  the  defend- 
ant replied  to  any  of  plaintiff's  letters  to  her,  or  the  requests  for  pay- 
mejit  dierein  contained,  nor  does  it  appear  that  the  plaintiff  ever  drew 
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upon  defendant  for  the  amount  of  her  account.  It  was  stipulated  up- 
on the  trial  that  the  defendant  had  an  open  account  with  the  plaintiff, 
and  purchased  goods  from  time  to  time  during  a  period  of  years,  and 
the  court,  in  its  fifth  finding  of  fact,  found  as  follows: 

"Fifth.  Over  a  period  oil  years,  and  between  July  1,  1913,  and  May  14, 1920, 
defendant  had  an  open  running  account  with  the  plaintiff,  and  from  time  to 
time  between  July  1  and  August  31,  1913,  and  prior  thereto,  defendant  purchas- 
ed gowns,  wraps,  and  other  wearing  apparel  from  the  plaintiff  upon  said 
account,  all  of  which  such  purchases  were  made  in  Paris,  France,  and  de- 
liveries were  made  in  France  and  the  United  States." 

So  far  as  I  am  able  to  discover  from  the  record,  the  fifth  finding  of 
fact  is  unsupported  by  any  proofs  in  the  case,  save  the  concession  with 
reference  to  an  open  account  above  referred  to,  and  save  for  the  attitude 
of  the  plaintiff  toward  the  defendant,  as  revealed  by  plaintiff's  letters 
above  quoted.  It  does  not  appear  from  the  record  that  there  was  any 
statement  of  defendant's  account  rendered  to  defendant  by  plaintiff 
prior  to  that  contained  in  plaintiff's  letter  to  defendant  of  October  4, 
1919. 

It  was  also  stipulated  upon  the  trial  that  at  the  highest  rate  of  Amer- 
ican exchange  for  sight  drafts  on  France  during  the  year  1913,  5.2114 
francs  French  money  were  equivalent  to  $1  in  American  money;  that 
at  the  lowest  rate  of  exchange  for  sight  drafts  during  the  year  1914, 
5.20%  francs  of  French  money  were  equivalent  to  $1  in  American 
money;  that  at  the  highest  rate  of  American  exchange  for  sight 
drafts  on  France  during  the  year  1914,  4.60  francs  were  equivalent  to 
$1  in  American  money  in  the  United  States.  It  is  the  claim  of  the  plain- 
tiff that  at  the  rate  most  favorable  to  defendant  in  1913  and  1914,  10,450 
francs  was  equivalent  to  $2,004.79,  American  money,  and  that  the  plain- 
tiff is  entitled  to  recover  in  this  action  judgment  in  American  money 
at  the  rate  of  exchange  which  prevailed  at  the  date  defendant's  debt  to 
plaintiff  fell  due.  Defendant  insists,  however,  that  this  was  a  simple 
contract  between  the  parties  for  the  purchase  of  goods  made  in  Paris, 
France,  for  the  agreed  price  of  10,450  francs,  and  that  the  most  that  the 
plaintiff  can  recover  is  the  equivalent  of  said  10,450  francs  at  the  rate 
of  exchange  prevalent  at  the  time  of  the  rendition  of  judgment. 

The  court,  upon  the  trial,  held  with  the  defendant,  finding  that  the 
transactions  between  the  plaintiff  and  the  defendant  constituted  a  sim- 
ple contract  for  the  purchase  of  goods,  made  in  France  upon  an  open 
running  account  between  the  plaintiff  and  the  defendant,  said  goods 
to  be  delivered  by  the  plaintiff  to  the  defendant  in  France  and  the  Unit- 
ed States,  and  to  be  paid  for  in  French  currency  at  Paris,  France,  and 
that  the  dollar  and  its  value  had  nothing  to  do  with  the  transaction. 
The  court  also  held  that  the  defendant  fully  paid  and  discharged  the 
claim  of  the  plaintiff  herein  sued  for  by  the  delivery  of  the  two  drafts, 
amounting  in  the  aggregate  to  10,450  francs.  The  court  further  held 
that  the  "plaintiff  waived  any  and  all  rights  which  she  had  that  the 
drafts  delivered  by  the  defendant  to  her  did  not  constitute  legal  ten- 
der" ;  the  court  also  holding  that  the  defendant  had  made  no  legal  ten- 
der to  the  plaintiff  of  the  whole  or  any  part  of  the  amount  due  her  and 
sought  to  be  recovered  herein.    Upon  the  decision  of  the  court,  judg- 


Digitized  by 


Google 


Sup.  CtO  SIRIE  V.  GODFREY  57 

(188  N.T.S.) 

ment  was  entered  in  defendant's  favor  dismissing  the  complaint,  to- 
gether with  defendant's  taxable  costs  and  disbursements  of  the  action. 

I  think  the  court  correctly  decided  that  the  contract  between  the  par- 
ties was  a  simple  one  of  sale  of  merchandise  to  be  paid  for  by  the  de- 
fendant in  French  francs.  I  am  further  of  the  opinion  that,  even  as- 
suming that  the  defendant  failed  to  pay  said  indebtedness  when  the 
same  became  due,  nevertheless  the  plaintiff  cannot  recover  upon  the 
trial  the  American  equivalent  of  10,450  francs,  the  purchase  price  of 
said  merchandise,  at  the  rate  of  exchange  at  the  time  said  indebted- 
ness was  payable,  but  that  at  most  the  plaintiff  was  entitled  to  recover 
in  American  money  the  equivalent  of  the  French  francs  stipulated  in 
the  contract  at  the  rate  of  exchange  prevailing  at  the  time  of  the  rendi- 
tion of  judgment.  This  was  a  French  contract  for  the  sale  in  France 
of  French  goods,  for  which  the  purchaser  agreed  to  pay  in  French 
francs  at  Paris,  France.  At  any  time  before  suit  was  brought  the  de- 
fendant could  have  tendered  the  plaintiff  at  Paris,  France,  the  10,450 
francs  in  full  payment  of  her  claim,  and  plaintiff  would  have  been 
compelled  to  accept  the  same.  Indeed,  as  late  as  October  4,  1919,  but 
7  months  prior  to  the  commencement  of  the  action,  in  her  letter  to  de- 
fendant, the  plaintiff  claimed  no  more  than  payment  of  the  10,450  francs 
in  discharge  of  defendant's  indebtedness  to  her.  The  purchase  price 
of  the  goods  in  question  was  not  payable  in  American  dollars,  nor  was 
it  payable  in  German  marks.  It  was  payable  in  French  francs,  and  by 
merely  bringing  action  in  this  jurisdiction  the  plaintiff,  I  apprehend, 
acquired  no  right  to  a  more  favorable  judgment  than  she  could  have 
obtained,  had  action  been  brought  in  France. 

The  plaintiff,  in  support  of  her  position,  relies  upon  the  case  of 
Gross  V.  Mendel,  171  App.  Div.  237, 157  N.  Y.  Supp.  357,  affirmed  225 
N.  Y.  633.  121  N.  E.  87L  That  case  passed  through  this  court,  and 
it  was  held  here  that  in  a  case  where  the  plaintiffs,  who  were  doing  busi- 
ness in  the  state  of  New  York,  drew  bills  of  exchange  upon  a  London 
concern,  payable  at  a  particular  time  in  German  marks  at  Leipzig,  Ger- 
many, and  which  bills  of  exchange  were  accepted  by  tlie  drawees  in 
London,  but  were  dishonored  upon  presentation  at  Leipzig,  the  plain- 
tiffs could  bring  action  here  and  recover  a  sum  sufficient  to  have  pur- 
chased the  German  marks  at  the  time  the  defendants  agreed  by  their 
acceptance  to  pay  them.  It  seems  to  me  that  the  Mendel  Case  is  clearly 
distinguishable  from  the  situation  presented  in  the  case  at  bar.  That 
case  involved  merely  a  sale  of  foreign  exchange.  The  drawers  pre- 
sumably were  compelled  to  have,  on  the  dates  when  the  bills  of  ex- 
change were  made  payable  at  Leipzig,  Germany,  the  German  marks 
called  for  in  said  bills 'of  exchange.  They  drew  upon  their  London 
debtors  therefor,  and  the  drafts  were  accepted;  the  London  concern 
thereby  agreeing  to  have  upon  the  dates  when  said  bills  of  exchange 
were  payable  at  Leipzig,  Germany,  the  number  of  marks  specified. 
Having  failed  to  have  said  marks  there  when  said  bills  of  exchange  fell 
due,  the  drawers  were  required  to  purchase  sufficient  marks  to  meet 
said  drafts,  and  this  court  held  that  the  drawers  were  entitled  to  main- 
tain action  against  their  London  debtors  to  recover  a  sum  of  money 
sufficient  to  have  purchased  the  marks  at  the  time  the  defendants  agreed 
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to  pay  them.  In  other  words,  the  procedure  involved  in  the  Mendel 
Case  seems  to  me  no  less  than  a  transmission  of  money  from  this  coun- 
try to  Germany,  accomplished  through  the  instrumentality  of  the  said 
bills  of  exchange,  and  when  said  bills  became  due,  the  defendants  not 
having  the  marks  in  readiness  at  Leipzig  to  meet  them,  it  was  incum- 
bent upon  the  plaintiffs  to  procure  the  necessary  marks  to  meet  said 
bills  of  exchange  which  they  had  drawn,  and  they  were  allowed  to  re- 
cover a  sum  of  money  sufficient  to  procure  the  same  upon  the  dates 
when  they  fell  due. 

The  situation  in  the  case  at  bar  is  entirely  different.  This  is  not  the 
exchange  of  mondy,  but  the  payment  for  goods  purchased  and  sold 
through  a  medium  of  exchange,  namely,  French  francs,  specified  in 
the  contract.  The  plaintiff  might  have  brought  action  immediately  up- 
on the  sale  and  delivery  for  the  purchase  price  of  said  goods,  and  could 
have  recovered  of  the  defendant  at  that  time  the  equivalent  of  the 
10,450  francs  in  American  money  at  the  then  prevailing  rate  of  ex- 
change. Having  delayed  in  bringing  her  suit,  she  was  only  entitled  to 
recover  that  for  which  she  sold  the  goods  at  the  rate  of  exchange  pre- 
vailing at  the  time  of  recovery. 

[2]  I  am  unable,  however,  to  acquiesce  in  the  finding  of  the  learned 
trial  court  to  the  effect  that  the  defendant  had  fully  paid  and  discharged 
the  claim  of  the  plaintiff  herein  sued  upon  prior  to  the  institution  of 
suit  by  the  delivery  of  the  two  drafts  for  6,000  and  4,450  francs,  re- 
spectively. The  court  erroneously  stated  in  its  opinion  that  the  defend- 
ant tendered  before  the  institution  of  this  action  the  amount  due  for 
the  goods,  namely,  10,450  francs.  As  a  matter  of  fact,  this  action  had 
actually  been  commenced  by  the  service  of  the  summons  and  com- 
plaint prior  to  the  delivery  by  the  defendant  to  the  plaintiff  of  either 
of  said  drafts,  and  while  it  is  true  that  the  plaintiff  made  no  objection 
to  the  form  of  the  tender  made  by  the  defendant,  yet,  under  the  pro- 
visions of  section  731  of  the  Code  of  Civil  Procedure,  the  delivery 
of  the  drafts  in  question  did  not  comply  with  the  statutory  require- 
ments of  a  tender  after  suit  brought.  The  defendant,  at  most,  tendered 
drafts  for  10,450  francs  in  the  aggregate,  but  did  not  include  in  such 
tender  any  costs  of  the  action,  as  required  by  section  731  of  the  Code, 
nor  did  she  comply  with  section  732  of  the  Code  of  Civil  Procedure, 
which  required  the  defendant,'  in  order  to  avail  herself  of  such  tender, 
in  case  of  nonacceptance  thereof,  to  pay  the  same  into  court  and  serve 
notice  in  writing  thereof  upon  the  plaintiff's  attorney  before  the  trial 
and  within  10  days  after  the  tender.  The  delivery  of  the  drafts  in  ques- 
tion was,  I  think,  entirely  insufficient  to  prevent  a  recovery  on  plain- 
tiff's part  of  the  amount  due  her  from  the  defendant,  besides  costs. 

The  plaintiff  also  contends  that  the  attempted  payment  of  the  de- 
fendant, through  said  drafts,  was  insufficient,  because  no  interest  upon 
the  plaintiff's  claim  was  included  therein.  I  do  not  think  the  proofs  ad- 
duced upon  the  trial  justify  the  recovery  of  interest  by  plaintiff  upon  her 
claim.  No  proof  was  given  upon  the  trial  that  under  the  French  law 
interest  upon  the  plaintiff's  account  was  recoverable.  No  proof  what- 
ever was  given  as  to  the  matter  of  interest  under  the  French  laws. 
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I  am  of  the  opinion  that  the  plaintiff  was  entitled  to  recover  judgment 
herein  against  the  defendant  upon  the  proofs  presented  for  the  equiv- 
alent m  money  of  the  United  States  of  America  of  10,450  francs  at  the 
rate  of  exchange  prevailing  at  the  time  of  the  trial.  If  the  record  con- 
tained the  necessary  proofs  from  which  could  be  determine^  the  equiv- 
alent of  10,450  francs  in  money  of  the  United  States  of  America  as  of 
the  time  of  the  trial,  we  could  modify  the  judgment  appealed  from  bv 
permitting  a  recovery  by  plaintiff  of  the  amount  her  due.  But  such 
proofs  were  not  made. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellant  to  abide  event,  unless  the  parties  will  stip- 
ulate the  equivalent  in  American  money  of  10,450  francs,  French  mon- 
ey, as  of  the  time  of  the  trial  herein,  in  which  event  the  plaintiff,  upon 
returning  to  the  defendant  the  drafts  already  delivered  to  her  by  de- 
fendant, shall  have  judgment  against  defendant  for  the  amount  so  stip- 
ulated, together  with  the  taxable  costs  and  disbursements  of  the  action. 
All  concur. 


6P0DEK  ▼.  RABINOVITCH. 

(Supreme  Court,  Appellate  Term,  First  Department     April  28,  1921.) 

New  Irial  €r:=>162(3)~S6ttiiig  aaUIe  verdict  wi  failure  to  fltipulato  for  redoe- 
tioo  erroneous,  when  verdict  supported  by  evidence. 

When  the  evidence  In  an  action  for  false  arrest  or  malicious  prosecution 
amply  supported  the  verdict,  it  was  error  to  mal^e  an  order  setting  aside 
the  verdict,  unless  plalntilC  stipulated  to  reduce  the  amount  of  damages. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Morris  Spodek  against  Morris  A.  Rabinovitch.  From 
an  order  reducing  a  verdict  of  $1,300  in  favor  of  plaintiff  to  $500, 
plaintiff  appeals.    Reversed,  and  original  verdict  reinstated. 

Argued  March  term,  1921,  before  BIJUR,  WAGNER,  and  LY- 
DON,  JJ. 

Lind  &  Pfeiffer,  of  New  York  City  (Alexander  Pfeiffer,  of  New 
York  City,  of  counsel),  for  appellant. 

Morris  A.  Rabinovitch,  of  New  York  City  (George  F.  Hickey,  of 
New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  The  plaintiff  sued  the  defendant  for  damages  be- 
cause of  false  arrest  and  malicious  prosecution.  The  jury  awarded 
him  the  sum  of  $1,300.  An  order  was  subsequently  made,  setting 
aside  the  verdict  rendered  unless  the  plaintiff  stipulated  to  reduce  the 
sum  to  $500,  which  stipulation  the  plaintiff  declined  to  enter  into. 
The  evidence  adduced  by  the  plaintiff  amply  supported  the  verdict  ren- 
dered by  the  jury.    The  original  verdict  is  therefore  reinstated. 

Order  reversed,  with  costs,  and  verdict  reinstated. 
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LEONARD  PRESS,  Inc.,  v.  POWER. 

(Supreme  Oonrt,  Appellate  Term,  First  I>epartment   April  21,  1921.) 

I'rial  <@=»173 — ^Dismissal  on  plaintiiTs  evidence  held  premature. 

Where;  in  action  for  goods  sold,  plaintiff  without  objection  gave  evi- 
dence that  the  order  for  the  goods  was  through  defendant's  secretary, 
that  defendant  had  excused  default  in  payment  as  being  through  want  of 
money,  etc.,  and  that  the  order  was  in  writing,  which  plaintiff  had  not 
produced,  because  he  did  not  think  it  necessary,  it  was  error  to  dismiss 
on  ground  that  plaintiff  had  not  shown  that  the  things  delivered  were  the 
things  ordered,  as  plaintiff  had  made  a  prime  facie  case,  and  was  entitled 
to  adjournment  to  procure  the  order,  if  necessary. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Leonard'  Press,  Incorporated,  against  Edward  H. 
Power.  From  a  judgment  of  the  Municipal  Court,  dismissing  the 
complaint  at  the  close  of  plaintiff's  case,  plaintiff  appeals.  Reversed, 
and  new  trial  ordered,  with  costs  to  abide  event. 

Argued  March  term,  1921,  before  BIJUR,  WAGNER,  and  LY- 
DON,  JJ. 

David  Haar,  of  New  York  City,  for  appellant. 
Clarence  McMillan,  of  New  York  City,  for  respondent. 

PER  CURIAM.  This  action  was  brought  to  recover  for  goods 
sold  and  delivered,  being  some  printed  matter.  The  motion  to  dis- 
miss was  upon  the  express  ground  that  the  plaintiff  "has  not  shown 
that  these  things  delivered  at  the  Hotel  Cumberland  were  the  same 
things  that  were  ordered." 

The  trial  was  very  informal;  many  of  the  facts  being  frankly  con- 
ceded by  defendant's  counsel,  tihus  making  detailed  proof  unnecessary. 
Plaintiff  testified : 

That  defendant's  secretary,  a  lady,  said  that  defendant  "sent  her  down 
with  these  orders.  We  sent  the  proofs  to  her.  She  gave  me  all  the  work 
written  down.  She  gave  us  the  copy  for  printing.'*  "I  have  the  receipts  with 
me.  Q,  Did  you  ask  Col.  Powers  for  payment  of  this  $318?  A.  Yes ;  lots  of 
times.  Q.  What  did  he  say  when  you  demanded  payment?  A.  He  told  me 
different  excuses,  postponing  it  [namely,  payment].  He  has  got  to  get  it 
[money! ;   he  hasn't  got  it,"  etc. 

After  all- this  evidence  had  been  given  without  objection,  defendant's 
counsel  asked: 

"Q.  Did  she  leave  any  order  with  you?  A.  Yes,  sir.  Q.  Can  you  produce 
that  order?  A.  I  could;  I  didn't  think  it  was  necessary.  Q.  GCaven't  you 
got  that  order  here?    A.  No,  sir." 

Thereupon  the  motion  was  made.  Upon  this  record,  plaintiff's  point 
on  the  appeal,  to  the  effect  that  he  had  not  rested  and  that  the  mo- 
tion and  order  made  thereon  were  premature,  has  merit.  Plaintiff  had 
certainly  made  out  a  prima  facie  case,  and  the  failure  of  defendant's 
counsel  to  object  to  much  of  the  testimony  offered  may  properly  be 
regarded  as  a  waiver  of  the  particular  objection  that,  if  the  order  was 
in  writing,  parol  testimony  as  "secondary  proof"  should  not  be  ad- 
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mitted.  In  particular,  the  testimony  as  to  the  plaintiffs  excuses  foe 
nonpa3mient  are  entitled  to  special  weight.  Under  the  circumstances, 
assuming  that  defendant  had  the  right  to  insist  on  the  production 
of  the  written  order,  plaintiff  should  have  been  granted  an  adjournment 
for  the  purpose. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event 


(106  App.  Blv.  917) 

DARUCH  T.  ROGERS  el  aL 

(Supreme  Conrt,  AppeUate  DiTlaion,  Fourtli  Department    Mareb  16,  1921. > 

Plfiadinir  ^369— Answer  not  Btrieken  out  as  sham,  unless  false  od  its  f aee» 
Ck>Tirt  erred  in  striking  an  answer  at  Special  Term  as  sham,  where  it 
was  not  on  its  face  fklse  in  fact  and  mi^t  involye  matters  of  substan- 
tial Utlgation. 

Action  by  John  B.  Darlich  against  G.  Merton  Rogers  and  others. 
From  an  order  granting  a  motion  to  strike  out  defendant's  answer  as 
sham,  defendants  appeal.    Order  reversed,  and  motion  denied. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  HUBBS,  CLARK, 
and  DAVIS,  JJ. 

PER  CURIAM.  Order  reversed,  with  $10  costs  and  disbursements,, 
and  motion  denied,  with  $10  costs.  Held,  the  answer  stricken  out  at 
Special  Term  as  sham  is  not,  on  its  face,  false,  in  fact,  and  it  may  in- 
volve matters  of  substantial  litigation  as  to  whether  there  was  an 
agreement  on  the  part  of  the  plaintiff  and  others  with  the  defendant 
that  the  property  should  be  conveyed  to  her  as  a  holder  of  the  title 
for  parties  interested,  including  the  plaintiflf,  for  the  purpose  of  hav- 
ing buildings  constructed  thereon,  and  as  to  whether  the  bond  and 
mortgage  she  executed  were  without  consideration  and  she  incurred 
no  liability  thereon.  These  are  questions  to  be  determined  either  on  a 
trial  or  a  motion  for  judgment  on  the  pleadings. 


(114  Misc.  Bep.  661) 

PEOPLE  ez  r^  HULTMAN  el  aL  v.  GILCHRIST,  Oomnisslaiier  of  Depait- 

ment  of  lieenses  (TWENTIETH  CSNTUBY  BROWN  A 

WHITE  TAXICAB  A8&N,  Jne^  Intervener).* 

(Supreme  Court,  Special  Term,  New  York  County.    March,  1021.) 

L  Mandwnns  <^fc=»87— City  eomniissioiicr's  refusal  to  lioense  taxieabs  held 
arbitrary,  warranting  mandamus. 

Refusal  by  a  city  commissioner  of  licenses  to  issue  licenses  to  operate 
taxieabs,  on  the  ground  that  the  right  of  a  certain  tazicab  company  to 
use  the  colors  brown  and  white  in  a  particular  combination  had  been 
established  by  the  courts,  and  in  the  interest  of  the  public  welfare,  and 
to  protect  the  public  against  the  deception  arising  out  of  simulation 
thereof,  held  arbitrary,  and  based  on  false  information,  Justifying  issu- 
ance of  a  writ  of  mandamus. 

^s>FoT  other  cases  sm  Mme  topic  ft  KST-NUMBER  In  all  Key-Numbered  DIseata  A  In^etm 
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2.  Mandamofl  ^5>72— Writ  lies  to  correct  ''arbitnyrj^  cscrciM  of  (UBcretkMk- 

ary  power. 

Mandamus  will  not  lie  to  compel  the  x>erformance  of  a  power  the  ex- 
ercise of  which  lies  in  the  discretion  of  the  officer  against  whom  the 
writ  is  songht ;  but,  if  his  action  is  arbitrary,  tyrannical,  or  nnreasonabie, 
or  is  based  on  false  information,  the  relator  may  have  a  remedy  to  rlgnt 
the  wrong  which  he  has  suffered — "arbitrary"  being  defined  as  "not  gov- 
erned by  any  fixed  rules  or  standard." 

.[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Arbitrarily.] 

3.  Mandamus  <9=>7— 4xnuit  of  writ  Ues  in  sound  dSscretion  of  court. 

The  exercise  of  the  jurisdiction  to  grant  mandamus  lies  in  the  sound 
discretion  of  the  court 

Application  for  mandamus  by  the  People,  on  the  relation  of  Knut 
Hultmaii  and  others  against  John  P.  Gilchrist,  as  Commissioner  of  the 
Department  of  Licenses  of  the  City  of  New  York,  in  which  the  Twen- 
tieth Century  Brown  &  White  Taxicab  Association,  Incorporated,  in- 
tervenes.   Peremptory  writ  ordered. 

House,  Grossman  &  Vorhaus,  of  New  York  City,  for  relators. 
John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City,  for  respondent. 
Phillips,  Mahoney  &  Leibell,  of  New  York  City  (Warren  C.  Fielding, 
of  New  YorK  City,  of  counsel),  for  intervener.- 

BIJUR,  J.  This  is  a  petition  for  a  writ  of  mandamus,  directed  to 
respondent,  as  commissioner  of  the  department  of  licenses,  requiring 
him  to  issue  licenses  (under  the  provisions  of  article  8,  chapter  14,  of 
the  Code  of  Ordinances  of  the  City  of  New  York)  to  relators  to  ply 
their  taxicabs  for  the  year  1921  as  public  hacks  for  hire  upon  the  streets 
of  New  York.  There  is  no  dispute  as  to  material  facts.  Respondent's 
return  recites : 

"Heretofore,  some  time  in  January,  1921,  the  Twentieth  Century  Brown  & 
White  Taxicab  Association,  Incorporated,  represented  to  me  that  they  had 
established  their  right  to  use  the  colors  brown  and  white  In  the  particular 
combination  and  scheme  in  which  the  public  hacks  operated  by  them  are 
painted  by  adjudications  in  the  Supreme  Court  of  the  First  Department  m 
several  cases.  The  facts,  substantially  as  set  forth  in  the  affidavit  of  Warren 
C.  Fielding,  annexed  hereto  as  a  part  of  the  opposing  papers  herein,  with  re- 
spect  to  the  procurement  of  injunctions  by  said  association,  and  the  grounds 
upon  which  such  injunctions  were  procured,  were  presented  to  me  by  tne 
said  association.  I  concluded  that  it  was  in  the  interest  of  the  public  welfare, 
in  view  of  those  facts  and  adjudications,  to  refuse  to  issue  licenses  to  hacks 
painted  brown  and  white,  in  simulation  of  the  color  scheme  and  combination 
of  the  hacks  of  the  Twentieth  Century  Brown  &  White  Taxicab  Association, 
Incorporated.  I  therefore  directed  the  chief  of  the  division  of  licensed  ve- 
hicles to  carry  out  that  determination,  and  to  refuse  to  issue  licenses  to 
hacks  which  in  color  combination  simulated  the  hacks  of  the  said  association, 
in  order  to  conserve  the  public  welfare  and  to  protect  the  public  against  the 
deception  arising  out  of  such  simulation." 

The  first  question  which  presents  itself  is  as  to  the  power  of  the 
commissioner  in  the  premises.  The  appropriate  ordinance  (article  8,  c. 
14)  provides  in  section  83  that  "no  public  hack  shall  ply  for  hire  upon 
the  streets  of  the  city  without  first  obtaining  a  license  from  the  com- 
missioner," and  in  section  84  that — 
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"No  vehicle  shall  be  licensed  until  it  has  been  thorongbly  and  carefully 
inspected  and  examined,  and  found  to  be  in  thoroughly  safe  condition  for  the 
transportation  of  passengers ;  clean,  fit,  of  good  appearance,  and  well  painted 
anc^  varnished.  The  commissioner  shall  make  *  *  •  such  examination 
and  inspection  before  issuing  a  license.  The  commissioner  shall  refuse  a  li- 
cense to  *  *  *  any  vehicle  found  by  him  to  be  unfit  *  •  *  for  pub- 
lic patronage." 

There  is  a  further  requirement  for  the  examination  of  taximeters. 
Under  section  88  he  is  required  to  "maintain  constant  vigilance  over  all 
public  hacks,  to  see  that  they  are  kept  in  a  condition  of  continued  fitness 
for  public  use."  Section  89  provides  that  licenses  may  be  revoked  "if 
the  vehicle  shall  not  be  in  good  condition  and  appearance,  clean  and 
safe."  Section  90  provides  for  a  driver's  license,  which  is  limited  to 
persons  of  good  physical  condition,  necessary  education,  sobriety,  and 
good  character.  Section  91  requires  an  examination  of  the^  driver's 
"knowledge  of  the  provisions  of  this  article,  the  traffic  regulations,  and 
the  geography  of  the  city"  as  well  as  a  demonstration  of  the  applicant's 
"skill  and  ability  to  safely  handle  his  vehicle."  These  provisions  indi- 
cate with  accuracy  the  function  of  the  commissioner  and  suggest  the  rea- 
sonable limitations  thereon  to  be  the  ascertainment  of  the  safety  and 
fitness  of  cab  and  driver.  As  matter  of  common  knowledge,  unaided 
even  by  the  precise  provisions  of  the  ordinances,  I  should  be  of  opinion 
that  the  question  whether  vehicles  infringe  upon  patents  or  trade-marks, 
or  involve  possibilities  of  unfair  competition  with  other  instrumentali- 
ties of  transportation,  is  entirely  outside  of  the  purview  of  the  commis- 
sioner's duties. 

This  is  confirmed  by  even  a  cursory  examination  of  the  other  subjects 
of  license  placed  under  respondent's  control.  There  is  a  general  provi- 
sion in  article  1  of  this  chapter  listing  the  businesses  or  occupations  re- 
quired to  be  licensed,  which,  in  alphabetical  order,  run  from  "billiard 
and  pool  tables"  through  "hand  organs"  to  "weighers  of  hay."  There 
are  also  a  number  of  special  enactments  like  those  (chapter  3)  relating 
to  licenses  for  amusements  and  exhibitions.  It  requires  little  stretch  of 
the  imagination  to  foresee  the  extent  of  the  commissioner's  activities 
and  the  far-reaching  results  of  their  exercise,  if  he  should  undertake  to 
make  the  enjoyment  of  a  license  by  a  theater  or  public  exhibition  depend 
upon  his  opinion  whether  the  whole  or  a  part  of  the  building,  the  appa- 
ratus, or  the  performance  involved  infringements  on  patents,  copyrights, 
trade-marks,  or  other  similar  private  interests.  I  doubt,  indeed,  wheth- 
er respondent  would  consciously  undertake  to  decide  such  issues  of  law 
and  fact. 

I  understand  his  position  in  the  present  litigation,  as  expressed  in  his 
return,  to  be  that,  having  learned  that  the  courts  had  "established"  for 
the  Brown  &  White  Association  the  "right  to  use  the  colors  brown  and 
white  in  the  particular  combination,"  he  has,  "in  view  of  these  facts  and 
adjudications,"  declined  to  issue  licenses  to  others  operating  similar 
brown  and  white  taxicahs,  "in  the  interest  of  the  public  welfare,"  and 
"to  conserve  the  public  welfare  and  to  protect  the  public  against  the 
deception  arising  out  of  such  simulation."  These  statements,  however, 
of  themselves,  indicate  a  radical  misconception  of  the  significance  of 
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the  adjudications  on  which  he  relies.  In  the  first  place,  it  is  quite  ap- 
parent that  in  the  three  actions  whidh  have  terminated  in  injunctions  in 
favor  of  the  association  the  adjudication  did  not  "establish  the  right" 
of  the  association  to  the  combination  of  brown  and  white  colors,  except, 
and  this  is  the  vital  point,  as  against  the  particular  defendants  in  those 
suits.  In  the  second  place,  respondent  has  equally  misapprehended  the 
meaning  of  those  decisions  in  respect  of  the  public  welfare.  It  fre- 
quently happens  that  the  public  is  mentioned  in  cases  involving  unfair 
competition.  The  adjudication,  however,  is  not  intended  to  safeguard 
the  public  welfare,  but  only  the  interests  of  the  complainants.  The  sub- 
ject is  happily  expounded  in  American  Washboard  Co.  v.  Saginaw  Co., 
103  Fed.  281,  285,  43  C.  C.  A.  233,  237  (50  L.  R.  A.  609).  The  court 
there  says : 

"The  theory  of  the  caBe  seems  to  be  that  complainant,  manufacturing  a 
genuine  aluminum  board,  has  a  right  to  enjoin  others  from  branding  any 
board  ^Aluminum'  not  so  in  fact,  although  there  is  no  attempt  on  the  part  of 
Ruch  wrongdoer  to  impose  upon  the  public  the  belief  that  the  goods  thus  mami- 
fftctured  are  the  goods  of  complainant.  We  are  not  referred  to  any  case 
going  to  the  length  required  to  support  such  a  bill.  It  loses  sight  of  the 
thoroughly  established  principle  that  the  private  right  of  action  in  such 
cases  is  not  based  upon  fraud  or  imposition  upon  the  public,  but  is  maintain- 
ed solely  for  the  protection  of  the  property  rights  of  complainant." 

In  Holbrook  v.  Nesbitt,  163  Mass.  120,  125,  39  N.  E.  794,  796,  the 
decision  reads: 

"To  avoid  misapprehension,  it  may  be  well  to  state  that  the  court  does  not 
interfere  to  prevent  the  public  from  being  misled,  but  'for  the  purpose  of 
protecting  the  owner  of  a  trade  or  business  from*  a  fraudulent  invasion  of 
that  business  by  somebody  else.*    Levy  ▼.  Walker,  10  Ch.  D.  436,  448." 

See,  also,  Kentucky  Distilleries,  etc.,  v.  Wathen  (C.  C.)  110  Fed.  641, 
645;  Munro  v.  Tousev,  129  N.  Y.  38,  41,  42,  29  N.  E,  9,  14  L.  R.  A. 
245 ;  Amoskeag  Mfg.  Co.  v.  Spear,  2  Sandf,  599, 605,  606. 

It  will  thus  be  seen  that,  in  actions  for  the  protection  of  a  distinctive 
mark  in  trade,  the  possible  deception  of  the  public  is  considered  solely 
because  of  its  effect  upon  the  trade  of  the  complainant.  To  the  extent 
that  the  public  is  deceived  the  trade  of  the  complainant  is  diminished. 
The  deception  referred  to,  however,  is  as  to  the  identification  of  the  ar- 
ticle offered  by  the  defendant  with  that  offered  by  the  complainant. 
Whether  the  public  be  benefited  or  injured  by  the  deception  is  not  the 
concern  of  the  court ;  consequently  the  public  welfare,  as  distinguished 
from  deception  of  the  public,  is  not  involved.  An  injunction  would 
issue  none  the  less  if  it  appeared  that  the  defendant's  goods  were  better 
and  cheaper  than  the  complainant's ;  it  would  not  be  refused  merely  be- 
cause defendant's  goods  were  inferior  and  dearer.  The  suit  is  designed 
to  prevent  an  invasion  of  the  private  interest  of  the  plaintiff.  If  that 
"be  established,  the  defendant  cannot  avoid  an  unfavorable  judgment  by 
showing  merely  that,  if  he  be  permitted  to  continue  the  private  wrong, 
the  public  will  get  better  or  cheaper  goods. 

The  respondent  with  commendable  frankness  bases  his  decision  solely 
on  the  adjudications  heretofore  rendered.  There  is  no  pretense  that 
the  public  is  otherwise  injured  by  the  competition  of  relators.  Indeed, 
the  various  affidavits  indicate  that  the  brown  and  white  color  is  under- 
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Stood  by  the  public  to  mean  that  cabs  so  painted  charge  a  somewhat 
lower  rate  than  ordinary  cabs,  and  the  relators,  together  with  those 
affiants  who  support  their  position,  show  that  they  charge  such  rates. 
Moreover,  one  of  the  affiants  asserts  that  he  and  his  cab  have  been  ex- 
amined and  inspected,  respectively,  and  approved,  but  that  this  license 
was  refused  on  the  grounds  here  at  issue.  This  analysis  demonstrates 
that  the  adjudications  upon  which  alone  respondent's  ruling  is  based 
decide  neither  that  the  association  has  "established"  its  exclusive  right 
to  the  combination  of  the  brown  and  white  colors,  nor  that  the  "public 
welfare"  is  affected  by  an  imitation  thereof  by  relators. 

[1,  2]  It  may  not  be  amiss  to  point  out  that  this  misapprehension  by 
respondent  of  tht  significance  of  the  adjudications  emphasizes  the  dan- 
ger of  permitting  an  administrative  officer  to  undertake  the  delicate  task 
of  interpreting  judicial  decisions  and  of  administering  an  executive  of- 
fice ift  a  manner  to  virtually  supplant  the  administration  of  justice  as 
maintained  in  our  system  of  government.  It  enables  us  also  to  draw 
a  determinative  line  of  demarcation  between  the  functions  of  the  com- 
missioner of  licenses  and  those  of  the  courts.  /l  am  quite  clear,  and  I 
understand  it  not  even  to  be  questioned,  that  the  respondent  has  acted 
in  the  best  of  faith,  actuated  solely  by  his  sense  of  public  duty.  His 
ruling,  however,  is  in  a  legal  sense,  and  as  that  term  is  used  in  the  de- 
cisions, "arbitrary."  It  is  also  "based  on  false  information."  It  is  ele- 
mentary "that  mandamus  will  not  lie  to  compel  the  performance  of  a 
power  the  exercise  of  which  lies  in  the  discretion  of  the  officer  against 
whom  the  writ  is  sought."  If,  however,  his  "action  is  arbitrary,  tyran- 
nical, or  unreasonable,  or  is  based  upon  false  information,  the  relator 
may  have  a  remedy  to  right  the  wrong  which  he  has  suffered."  See 
People  ex  rel.  Empire  City  Trotting  Club  v.  State  Racing  Commission, 
190  N.  Y.  31,  33,  34,  82  N.  E.  723 ;  also  Matter  of  Ormsby  v.  Bell,  218 
N.  Y.  213,  216,  112  N.  E.  747;  Message  Photo-Play  Co.  v.  Bell,  179 
App.  Div.  13,  19,  20,  166  N.  Y.  Stipp.  338.  It  is  arbitrary  in  one  of  the 
senses  defined  by  Webster — i.  e.,  as  "not  governed  by  any  fixed  rules  or 
standard" — and  it  is  based  not  merely  "on  false  information,"  but  ac- 
tually on  reasons  which,  as  I  have  shown,  do  not  as  matter  of  law  and 
fact  ex:ist/ 

It  remains  to  consider  a  further  important  point  urged  by  respond- 
ent, namely,  that  the  decision  in  People  ex  rel  Duffy  v.  Gilchrist,  N.  Y. 
Law  J.  Aug.  16,  1919,  affirmed  without  opinion  by  the  Appellate  Divi- 
sion in  190  App.  Div.  898,  179  N.  Y.  Supp.  943,  is  determinative  against 
the  present' application.  That  was  indeed  a  petition  for  a  writ  of  man- 
damus presented  under  similar  circumstances,  except  that  it  involved 
the^colors  black  and  white  and  the  Black  &  White  Cab  Company,  In- 
corporated. But,  while  the  circumstances  were  similar,  the  petition  was 
altogether  different.  I  have  been  favored  with  the  record  in  that  case, 
and  it  appears  therefrom  that  the  relator,  Duffy,  neither  presented  nor 
suggested  any  fact  or  reason  why  his  position  differed  in  any  respect 
from  that  of  the  defendants  in  the  several  injunction  proceedings  which 
had  theretofore  terminated  adversely  to  a  number  of  defendants  sued 
by  the  Black  &  White  Company. 
188  N.Y.S.— 6 
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[3]  It  is  well  settled  that  the  "exercise  of  the  jurisdiction  to  grant 
mandamus  rests  in  the  sound  discretion  of  the  court;"  High,  Ex.  Leg. 
Rem.  §  9 ;  People  ex  rel.  Durant  Land  Imp.  Co.  v.  Jeroloman,  139  N.  Y. 
14,  17,  34  N.  E.  726;  People  ex  rel.  Wood  v.  Board  of  Assessors  of 
Brooklyn,  137  N.  Y.  201,  204,  33  N.  E.  145;  People  ex  rel.  Ajas  v. 
Board  of  Education,  104  App.  Div.  162,  164.^  The  question,  therefore, 
presented  for  adjudication  in  the  Duffy  Case,  was  not  merely  whether 
the  commissioner  of  Ucenses  had  acted  "arbitrarily"  in  refusing  licenses 
to  all  drivers  of  black  and  white  taxicabs  other  than  those  of  the  com- 
pany, but  whether  the  court  should  exercise  its  discretion  to  issue  this 
extraordinary  writ  to  the  relator  in  that  case.  It  was  certainly  a  sound 
basis  for  the  denial  of  Duffy's  petition  that  upon  his  own  showing  the 
relief  he  sought  would  have  been  futile.  To  put  the  matter  in  a  form 
more  familiar  to  the  lawyer,  and  quoting  again  from  Mr.  High : 

"The  person  seeking  relief  must  show  a  clear  legal  right  to  have  the  thing 
sought  by  it  [the  writ]  done." 

What  clear  l^al  right  did  Duffy  disclose  when  he  practically  con- 
ceded that  his  case  differed  in  no  respect  from  those  in  which  adjudi- 
cations had  already  been  rendered  against  the  right  to  use  taxicabs  sim- 
ilar to  the  one  for  which  he  sought  a  license  ?  In  the  instant  case,  how- 
ever, relators  have  submitted,  among  others,  an  affidavit  of  one  Pitts- 
burg, which  recites  that  he  was  one  of  the  six  organizers  of  the  Brown 
&  White  Association  in  January,  1918,  as  well  as  of  its  predecessor; 
that  originally  the  members  had  used  the  colors  black  and  white,  but 
later  adopted  brown  and  white;  that  at  that  time  there  were  on  the 
streets  hundreds  of  brown  and  white  taxicabs  not  connected  with  ,the 
association ;  that  the  only  distinguishing  mark  which  the  organization 
intended  to  utilize  was  the  diamond  monogram  on  its  door  and  on  the 
rear ;  and  that  the  brown  and  white  colors  were  adopted  merely  for  the 
purpose  of  indicating  taxicabs  whose  rates  were  somewhat  lower  than 
those  ordinarily  charged.  One  Repperger  affirms  in  another  affidavit 
that  he  has  operated  a  brown  and  white  taxicab  considerably  over  three 
years.  It  is  quite  dear  that,  if  relators  are  able  on  a  trial  to  establish 
these  facts,  now  sworn  to  before  me,  they  would  have,  I  shall  not  say 
a  good  defense,  but  at  least  a,  highly  defensible  position,  against  any 
attempt  to  enforce  as  against  them  the  right  on  the  part  of  the  Brown 
&  White  Association  to  the  exclusive  use  of  the  combination  of  those 
colors. 

Their  contention  in  these  respects  (even  apart  from  the  further  sug- 
gestion in  the  moving  papers  and  on  the  argument  of  possible  collusion 
in  the  obtaining  of  the  previous  injunctions)  would  call  for  the  careful 
and  painstaking  consideration  of  the  courts,  to  whose  determination  of 
their  property  rights  they  are  entitled  by  our  Constitution.  Yet,  unless 
the  relief  which  they  now  seek  be  granted,  they  will  have  been  finally 
deprived  of  those  rights  by  mere  administrative  fiat.  It  is  true  that  affi- 
davits submitted  on  behalf  of  the  Brown  &  White  Association  as  "in- 
tervener" in  the  instant  proceeding  take  issue  with  the  allegations  in 
the  affidavit  of  Pittsburg  and  in  those  of  other  affiants  on  behalf  of  the 
relators.    The  issues  so  raised,  however,  involve  questions  which  must 
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be  determined  in  the  regular  way,  and  with  due  consideration  of  the  fact 
that  in  the  appropriate  litigation  the  burden  of  establishing  the  material 
facts  will  rest  upon  the  association,  and  not  upon  the  present  relators 
as  defendants  in  such  litigation.  This,  hy  the  way,  illustrates  further 
the  injustice  and  general  inadvisability  of  attempts  to  determine  in  sum- 
mary administrative  manner  issues  as  to  which  the  parties  are  entitled 
to  tlie  orderly  adjudication  of  the  courts.  In  some  of  the  affidavits  sub- 
mitted on  behalf  of  the  intervener  in  this  proceeding,  and  iii  one  of  those 
similarly  submitted  in  the  Duffy  Case,  tike  affiants  advert  to  the  great 
difficulty  and  inconvenience  of  effectively  enforcing  injunctions  obtain- 
ed against  infringers.  I  am  not  unmindful  of  their  embarrassment,  but 
this  condition  is  more  or  less  inherent  in  many  judicial  remecKes.  It 
certainly  affords  no  ground  for  abandoning  our  system  of  administra- 
tion of  justice  and  having  recourse  to  arbitrary  administrative  measures 
not  authorized  by  Constitution  or  statute. 

Were  relators'  case  as  presented  to  me  no  different  from  that  em- 
bodied in  the  moving  papers  in  the  Duffy  Case  I  should  not  hesitate, 
notwithstanding  my  own  views  of  the  limited  function  and  duties  of 
respondent,  to  yield  to  the  authority  of  that  decision.  Since,  however, 
the  case  here  presented  differs  from  the  Duffy  Case  in  the  vital  and 
determinative  respect  which  I  have  pointed  out,  I  am  of  opinion  that 
the  relators  are  entitled  to  a  peremptory  writ 

Ordered  accordingly. 


<115  Misc.  Bep.  14) 

DUITZ  V,  KINOS  COUNTY  LIGHTING  CO. 

(Supreme  Court,  Special  Term,  Kings  County.    March,  1021.) 

1.  Gas  <^=»14(1)— Gas  company  may  fix  its  own  rates,  where  not  establitdbted 

by  statute  or  Public  Service  Commission. 

Where  there  is  no  valid  rate  for  furnishing  gas  to  private  consumers, 
established  by  statute  or  by  the  Public  Service  Commission,  a  gas  com-* 
pany  may  fix  any  rate  deemed  by  it  to  be  reasonably  remunerative. 

2.  Gas  ^^14(1) — ^Eridenoe  of  dianged  eonditloiiB  held  to  destroy  presHmptioo 

of  reasonableness  of  rate  detanolned  five  months  previously. 

Where  a  special  master  in  a  federal  action  has  determined  that  a  certain 
gas  rate  would  yield  the  gas  company  a  fair  return,  the  presumption,  In  a 
subsequent  suit  to  enjoin  the  company  from  Increasing  Its  rates,  that  the 
reasonableness  of  the  rate  so  determined  would  continue  for  five  months, 
held  to  be  destroyed  by  proof  of  changed  conditions,  consisting  of  ex- 
penditures for  rei>airs  and  increased  cost  of  its  oil  supply. 

3.  Gas  ^=^14(1) — Gas  company  held  entitled  to  presumption  against  fixing 

unreasonable  rates. 

In  a  suit  to  enjoin  a  gas  company  from  increasing  its  rates,  the  company 
ls-entit1ed  to  invoke  the  presumption  that  it  has  not  violated  the  provisions 
of  Public  Service  C<»nmisslon  Law,  §  65,  by  fixing  unreasonable  rate. 

4.  Gas  ^=>14(l)^Inereased  rates  restrained  daring  30-day  period  on  notice 

of  change. 

In  a  consumer's  suit  to  enjoin  a  gas  company  from  Increasing  Its  rates, 
plaintiff  held  entitled  to  enjoin  defendant  from  removing  its  meter  from 
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plalntifiTs  house,  and  shattlng  off  bis  supply  of  gas  for  fkilure  to  pay  tbe 
Increase  made  prior  to  the  expiration  of  30  days  from  the  date  of  filing 
its  schedule  of  Increased  ratesw 
5.  Injunction  <I^114(4)— Held  not  entitled  to  intervene  in  suit  to  restrain 
increase  of  rates. 

In  a  suit  to  enjoin  a  public  service  company  from  increasing  its  rates,  the 
Public  Service  Commission  held  not  entitled  to  intervene,  in  view  of  decree 
in  previous  federal  action  expressly  enjoining  such  Commission  from  in- 
terfering with  the  company  and  its  rates. 

Action  by  Martin  M.  Duitz  against  the  Kings  County  Lighting  Com- 
pany. Motion  pendente  lite  refused,  and  motion  of  the  Public  Serv- 
ice Commission  to  ^ii|fervene  denied,  and  motion  of  the  City  of  New 
York  granted,        ^ 

Maxwell  S.  Harris,  of  New  York  City,  for  plaintiff. 

Ingraham  Sheehan  &  Moran,  of  New  York  City  (Samuel  F.  Moran 
and  John  D.  Monroe,  both  of  New  York  City,  of  counsel),  for  defend- 
ant. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (Judson  Hyatt, 
of  New  York  City,  of  counsel),  for  City  of  New  York. 

Terence  Farley  and  William  S.  Jackson,  both  of  New  York  City,  for 
Public  Service  Commission. 

ASPINAIX,  J.  It  is  alleged  in  this  action  that  since  about  the  year 
1914,  and  until  October,  1920,  the  defendant  charged  for  gas  furnish- 
ed to  private  consumers  at  the  rate  of  95  cents  per  1,000  cubic  feet; 
that  on  or  about  the  23d  day  of  October,  1920,  the  defendant  increased 
said  rate  to  $1.50,  without  giving  and  publishing  the  30  days'  notice 
of  such  change  of  rate  as  required  by  the  Public  Service  Commissions 
Law  (Consol.  Laws,  c.  48) ;  and  that  the  gas  so  furnished  is  inferior  in 
quality  and  below  the  standard  required  by  statute.  The  relief  prayed 
for  is  a  decree  adjudging  the  present  rate  to  be  excessive,  exorbitant, 
and  beyond  what  is  necessary  to  reasonably  compensate  defendant  for 
its  public  service  and  a  permanent  injunction  restraining  the  collec- 
tion of  any  sum  based  on  any  other  than  a  reasonable  rate.  The 
present  motion  is  for  a  temporary  injunction  restraining  the  defendant 
during  the  pendency  of  the  action  from  asking,  demanding,  or  receiv- 
ing any  sum  based  on  the  $1.50  rate,  or  in  excess  of  the  previous  95 
cent  rate,  and  for  certain  other  relief. 

In  my  opinion  a  brief  reference  to  certain  statutes  and  to  prior  litiga- 
tion is  necessary  to  a  proper  consideration  of  the  motion.  By  chapter 
125  of  the  Laws  of  1906,  the  Legislature  fixed  a  maximum  rate,  appli- 
cable to  defendant,  of  $1  per  1,000  cubic  feet.  On  or  about  July  1, 
1914,  the  defendant  reduced  its  rate  to  private  consumers  to  95  cents 
pifer  1,000  cubic  feet.  Although  it  does  not  clearly  so  appear  from  the 
papers  before  me  I  assume  that  such  action  by  the  defendant  was  tak- 
en pursuant  to  an  order  of  the  Public  Service  Commission  to  that 
effect.  In  any  event  that  rate  continued  until  increased  to  $1.50  as 
aforesaid.  Chapter  604  of  the  Laws  of  1916  purported  to  amend  the 
act  of  1906  by  reducing  the  rate  to  80  cents  per  1,000  cubic  feet.    In 
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May,  1920,  the  defendant  herein  brought  an  action  in  the  United  States 
District  Court  for  the  Southern  District  of  New  York  against  the 
Public  Service  Commission  and  others,  with  the  result  that  on  Octo- 
ber 20,  1920,  a  decree  was  duly  entered  in  that  action  (268  Fed.  143), 
adjudging  that  the  said  acts  of  1906  and  1916,  in  so  far  s^s  they  limit 
the  rate  to  be  charged  (by  this  defendant)  for  gas  supplied  by  it,  were 
confiscatory,  and  so  unconstitutional,  and  restraining  the  enforcement 
of  either  of  said  statutes.  Thereupon,  and  on  October  22,  1920,  the  de- 
fendant filed  with  the  Public  Service  Commission  a  schedule  increasing 
its  rate  to  $1.50  as  aforesaid,  and  immediately  began  to  charge  its  pri- 
vate consumers  at  that  rate.  Subsequently,  and  on  December  30,  1920, 
the  Public  Service  Commission  moved  to  vacate  the  injunction  granted 
in  the  federal  action  on  the  ground  of  failure  to  comply  with  the  statute 
requiring  30  days*  notice  of  a  change  of  rate  and  on  the  further  ground 
that  the  $1.50  rate  was  excessive.  The  motion  was  denied,  and  in  his 
opinion  denying  the  motion  the  District  Judge  stated  that  any  profit 
represented  in  the  $1.50  rate  was  not  so  "grossly  inequitable  as  to 
shock  the  conscience." 

The  ultimate  fact  in  issue  in  this  action,  whether  or  not  the  $1.50 
rate  is  excessive,  cannot  be  determined  upon  affidavits;  and  I  do  not 
think  the  facts  presented  by  the  plaintiff  on  this  motion  point  so  clearly 
to  his  ultimate  success  as  to  justify  an  injunction  pendente  lite.  Had 
the  defendant  fixed  a  rate  in  excess  of  a  rate  ordered  by  the  Public 
Service  Commission  after  a  hearing  pursuant  to  section  72  of  the 
Public  Service  Commissions  Law,  the  plaintiflf  would  be  entitled  to  the 
temporary  relief  sought.  But  the  Commission  has  made  no  such  order 
since  the  decree  in  the  federal  action.  Also,  if  said  rate  exceeded  the 
maximum  rate  prescribed  by  any  state  statute,  this  of  itself  would  en- 
title plaintiff  to  injunctive  relief  pendente  lite.  But  such  is  not  the  fact. 
The  Legislature  has  not  acted  since  the  decree  in  the  federal  action  ad- 
judging the  confiscatory  character  of  the  acts  of  1906  and  1916.  There 
is,  therefore,  no  statutory  rate  obligatory  upon  the  defendant  at  the 
present  time;  and  the  95  cent  rate  established  by  the  Commission  in 
1914  necessarily,  it  seems  to  me,  became  ineffective  upon  the  entry  of 
the  decree  in  the  federal  action.  It  will  be  noted  that  the  act  of  1916 
purports  to  amend  the  act  of  1906.  Nevertheless  the  decree  in  the 
federal  action,  by  express  reference  thereto,  adjudged  the  invalidity  of 
the  said  act  of  1906,  irrespective  of  the  amendatory  act  of  1916.  Pre- 
sumably the  purpose  was  to  avoid  the  contention  that  the  invalidity  of 
the  amendatory  act  of  1916  revived  the  original  act  of  1906  and  so 
re-established  the  maximum  rate  of  $1  therein  prescribed.  Certain  it 
is  that  the  form  of  the  decree  in  the  federal  action  indicated  the  pur- 
pose of  the  court  to  declare  the  confiscatory  character  of  the  $1  rate 
prescribed  by  said  act  of  1906.  If  this  be  so,  surely  the  95  cent  rate 
established  by  the  Commission  cannot  be  enforced  as  prima  facie  com- 
pensatory, when  the  $1  rate  established  by  the  Legislature  itself  has 
been  adjudged  confiscatory.  There  is,  therefore,  no  valid  rate  estab- 
lished by  statute' or  by  the  Public  Service  Commission. 

[1]  Such  being  the  situation,  I  am  aware  of  no  legal  barrier  which 
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prevented  the  defendant  fixing  a  rate  deemed  by  it  to  be  reasonably  re- 
munerative. The  temporary  failure  in  a  given  instance  of  the  legisla- 
tive plan  for  the  regulation  of  public  service  corporations  does  not 
leave  such  corporations  helpless,  and  divested  of  every  right  and  power 
ordinarily  incident  to  private  ownership.  Rather  are  they  thereby  re- 
clothed  with  the  powers  necessary  to  effectuate  their  corporate  pur- 
poses freed  from  the  restrictions  of  a  legislative  plan  that  has  for  the 
moment  failed.  In  such  a  situation,  and  until  a  vjdid  rate  is  established 
pursuant  to  law,  the  defendant  may  determine  its  own  rate.  Either  this, 
or  a  chaotic  condition  results,  whereby  each  individual  consumer  be- 
comes a  law  unto  himself,  to  fix  a  rate  beyond  which  he  will  not  pay. 
The  case  of  Morrell  v.  Brooklyn  Borough  Gas  Co.,  113  Misc.  Rep.  65, 
184  N.  Y.  Supp.  651,  is  distinguishable.  The  question  there  involved 
was  the  validity  of  a  rate  fixed  by  the  Cominission  in  excess  of  the 
statutory  rate.  It  was  held  that  the  prior  adjudication  of  the  invalid- 
ity of  the  statute  as  to  the  defendant  did  not  destroy  the  statute  itself 
and  that  the  Commission  was  without  power  to  fix  a  rate  in  excess  of  the 
rate  therein  prescribed.  Its  action  in  so  doing  was  prima  facie  invalid. 
Moreover,  the  enforcement  of  the  $1.40  rate,  considered  as  represent- 
ing the  independent  action  of  the  company,  was  properly  enjoined,  be- 
cause in  excess  of  the  then  existing  rate  of  $1.15  established  by  the 
Commission,  the  validity  of  which  was  not  attacked  in  that  action.  But 
the  present  case  involves  only  the  question  of  the  validity  of  a  rate 
established  by  the  defendant  itself  in  the  absence  of  any  rate  prescribed 
either  by  the  Legislature  or  by  the  Commission. 

[2,3]  Neither  does  a  consideration  of  the  facts  presented  by  the 
plaintiff  change  my  views.  He  emphasizes  the  finding  of  the  special 
master  in  the  federal  action  that  a  rate  of  approximately  $1.17  would 
yield  the  defendant  a  fair  return  on  its  investment.  This  finding  must 
be  considered  in  light  of  the  issue  then  pending.  That  issue  was  the 
confiscatory  character  of  an  80  cent  rate  rather  than  the  determination 
of  what  would  be  a  remunerative  rate  in  the  future,  a  determination 
which  the  court  expressly  refused  to  make  or  suggest.  Several  months 
have  intervened  since  the  entry  of  that  decree.  Plaintiff  has  added  noth- 
ing to  the  force  of  that  finding,  and  has  offered  no  proof  that  the  then 
status  quo  should  be  maintained.  But  the  defendant  has  shown  that 
since  the  entry  of  that  decree  it  has  contracted  for  its  oil  supply  for 
6  months  at  an  increased  cost  of  approximately  25  per  cent,  has  ex- 
pended upwards  of  $500,000  for  repairs,  and  is  confronted  with  an 
increased  tax  rate  of  about  1  per  cent.  These  and  other  facts  justify 
a  rate  in  excess  of  any  rate  deemed  reasonable  at  the  date  of  tiie  de- 
cree in  the  federal  action.  The  presumption  that  the  reasonableness  of 
any  rate  then  determined  would  continue  for  the  limited  period  of  S 
months  is  destroyed  by  proof  of  changed  conditions.  Defendant  has 
negatived  such  presumption.  Moreover  the  defendant  is  entitled  to 
invoke  the  presumption  that  it  has  not  violated  the  provisions  of  section 
65  of  the  Public  Service  Commissions  I^aw  by  fixing  an  unreasonable 
rate. 


Digitized  by 


Google 


Sup.  Ct.)  W.  B.  GOUJNS  A  CO.  ▼.  WAGKEB  71 

(1S8  N.T.S.) 

[4]  However,  in  view  of  the  decision  in  Public  Service  Commis- 
sion, First  Dist.  v.  Brgoklyn  Borough  Gas  Co.,  189  App.  Div.  62,  72, 
178  N.  Y.  Supp.  93, 1  doubt  if  defendant's  $1.50  rate  could  become  ef- 
fective, legally,  until  the  expiration  of  30  days  from  the  date  of  the 
filing  of  its  schedule.  This  would  be  on  or  about  November  21,  1920. 
It  fairly  appears  that,  of  the  balance  owed  to  the  defendant  by  the 
plaintiff,  $2  or  thereabouts  represents  an  increase  caused  by  charging 
the  plaintiff  at  the  rate  of  $1.50  prior  to  November  21,  1920.  Plain- 
tiff may  have  an  injunction  to  this  extent,  restraining  the  defendant 
from  removing  its  meter  from  plaintiff's  house  or  shutting  off  his 
supply  of  gas  for  failure  to  pay  such  increase  made  prior  to  said  date, 
but  in  every  other  respect  the  motion  for  a  temporary  injunction  is  de- 
nied. 

[5]  In  my  opinion  the  application  of  the  Public  Service  Commission 
to  intervene  should  be  denied.  The  decree  in  the  federal  action  ex- 
pressly restrained  and  enjoined  the  Public  Service  Commission,  among 
other  things  "from  interfering  with  plaintiff  [the  defendant  herein] 
forthwith  and  while  this  decree  is  in  force,  charging,  billing,  and  collect- 
ing ^  rate  or  charge  in  excess  of  that  fixed  by  said  statutes  or  either 
of  them  for  gas  supplied  to  its  consumers  other  than  the  city  of  New 
York."  The  direct  purpose  of  this  action  is  to  prevent  defendant  from 
charging  a  rate  in  excess  of  that  fixed  by  the  said  acts  of  1906  and 
1916.  In  my  opinion  this  court  should  not  sanction,  either  directly  or 
indirectly,  a  violation  of  the  decree  of  the  federal  court.  The  federal 
court  should  be  requested  to  modify  its  said  decree,  to  the  extent  of 
permitting  such  an  application  as  this  to  be  made,  and  until  this  be 
done,  and  such  request  granted  the  application  of  the  Public  Service 
Commission  to  intervene  in  this  action  should  be  denied,  and  I  there- 
fore deny  the  same. 

I  am  also  of  the  opinion  that  the  city  of  New  York  should  be  allowed 
to  intervene  in  this  action,  under  the  decision  and  authority  of  the 
Appellate  Division  in  this  department  in  the  case  of  New  York  & 
Richmond  Gas  Co.  v.  Nixon,  192  App.  Div.  923,  182  N.  Y.  Supp.  940. 
Motion  of  the  city  to  intervene  granted. 

Motion  granted. 


W.  R.  COLLINS  &  CO..  Tne.,  v.  WACKER. 

V  Supreme  Court,  AppeUate  Term,  First  Department.    April  21, 1921.) 

Infants  ^=s>50  ^Liable  on  note  given  to  party  who  advanced  premtimi,  on 
theory  life  policy  a  ''necessary." 

Where  defendant  infant,  taking  out  a  life  Insurance  policy,  requested 
plaintlflT  to  pay  the  premium  for  her,  and  gave  her  note  to  plaintiff  there- 
for, she  is  liable  on  such  note ;  the  policy  being  treated  as  a  **necessary." 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Necessary.] 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District. 

Action  by  W.   R.   Collins  &   Co.,   Incorporated,   against  Florence 

Wacker.    From  a  judgment  for  defendant,  after  trial  by  a  judge  with- 

^=;9For  other  casas  see  same  topic  ft  KBY-NUMBER  in  all  Key-Numbered  Dlsesta  ft  Indeze* 
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out  a  jury,  plaintiff  appeals.   Judgment  reversed,  and  new  trial  granted. 
Argued  March  term,  1921,  before  BIJUR, .  WAGNER,  and  I^Y- 
DON,  JJ. 

James  F.  McNaboe,  of  New  York  City  Qohn  Francis  Moore,  of  New 
York  City,  of  counsel),  for  appellant. 
Joseph  S.  Johnston,  of  Brookl}^,  for  respondent. 

PER  CURIAM.  Plaintiff  sued  defendant,  an  infant  19  years  of  age 
(who  prior  to  the  transaction  in  suit  had  worked  a  year  and  a  half  in 
the  office  of  an  insurance  company),  upon  her  promissory  note  cover- 
ing the  first  premium  on  a  life  insurance  policy.  It  is  conceded  that 
defendant  signed  the  usual  application  for  such  policy  and  simultane- 
ously gave  to  the  plaintiff  a  note,  payable  in  60  days,  covering  the 
first  premium. 

Both  sides  agree  that  the  case  is  governed  by  Equitable  Trust  Co. 
V.  Moss,  149  App.  Div.  615,  134  JJ.  Y.  Supp.  533,  substantially  to  the 
effect  that  the  policy  may  be  treated  as  a  "necessary,"  and  that  the  in- 
fant's agreement  to  pay  the  premium  tlieref  or,  or  to  repay  the  person 
who  advances  the  premium,  is  therefore  valid.  The  learned  judge  below 
seems  to  have  been  of  opinion  that,  because  the  defendant  testified  that 
she  could  not  recall  that  she  had  expressly  requested  the  plaintiff  to 
pay  the  premium,  this  action  could  not  successfully  be  maintained 
against  her.  Apart  from  the  fact  that  plaintiff  did  testify  to  such  ex- 
press request,  the  unavoidable  implication,  from  the  circumstances  as 
they  were  conceded  to  exist,  is  that  the  entire  transaction  was  entered 
into  by  defendant  upon  that  understanding.  • 

While  we  think  that  a  judgment  might  properly  be  directed  in  favor 
of  plaintiff  upon  a  reversal,  nevertheless,  in  view  of  the  defendant's 
infancy,  a  new  trial  will  be  granted,  with  $30  costs  to  appellant  to  abide 
the  event. 


CHARLES  O.  DAVID  &  CO.,  Inc.,  v.  GINSBERG  eft  aL 

(Supreme  Court,  Appellate  Term,  First  Department.     April  21,  1921.) 

New  trial  <^=»21— Extensive  examination  of  defendant  by  trial  Justiee  field 
ground  for  new  triaL 

Where  the  trial  justice  examined  one  of  the  defendants  at  great  length, 
and  participated  in  the  examination  of  such  defendant  to  such  an  extent 
as  to  give  rise  to  the  conclusion  that  the  jury  must  have  been  influenced 
by  his  action  and  attitude,  to  the  prejudice  of  defendants,  a  new  trial  wiU 
be  granted. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Charles  G.  David  &  Co.,  Incorporated,  against  Isaac  Gins- 
berg and  another.  From  a  judgment  for  plaintiff,  after  trial  before  the 
court  and  a  jury,  and  from  an  order  denying  defendants'  motion  to 
set  aside  the  verdict,  defendants  appeal.  Judgment  and  order  reversed, 
and  new  trial  granted. 

Argued  March  term,  1921,  before  BIJUR,  WAGNER,  and  LY- 
DON,  JJ. ^ 

^®=»For  other  cases  see  same  topic  &.  KEY-NUi\IBBR  in  all  Key-Numbered  Digests  *  Indexes 
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Cecil  B.  Ruskay,  of    New  York  City,  for  appellants. 
Mark  Eisner,  of  New  York  City  (Ralph  H.  Blum  and  Irwin  M.  Ber- 
liner, both  of  New  York  City,  of  counsel),  for  respondent 

PER  CURIAM.  The  plaintiff  brought  this  action  to  recover  dam- 
ages for  breach  of  contract  for  the  sale  and  purchase  of  certain  mer- 
chandise. The  appellants  raise  no  question  on  this  appeal  concerning 
this  feature  of  the  case,  but  predicate  their  appeal  on  one  proposition 
only,  namely,  the  alleged  prejudicial  attitude  of  the  trial  justice. 

The  appellants  contend  that  the  cause  of  action  presented  a  question 
of  fact  for  the  jury,  but  that  the  trial  justice  committed  reversible  er- 
ror in  denying  to  them  a  fair  presentation  of  this  issue  to  the  jury. 
A  careful  examination  of  the  record  discloses  that  the  trial  justice  ex- 
amined one  of  the  defendants  at  great  length.  While  it  was  apparently 
necessary  for  him  to  ask  some  questions  in  order  to  clarify  the  record, 
nevertheless  it  is  difficult  to  escape  the  conclusion  that  the  participation 
of  the  trial  justice  in  the  examination  of  the  said  defendant  was  so 
extensive  throughout  his  testimony  that  the  jury  must  have  been  in- 
fluenced by  his  action  and  attitude,  to  the  prejudice  of  the  defend- 
ants. Bolte  V.  Third  Ave.  R.  Co.,  38  App.  Div.  234, 239,  56  N.  Y.  Supp. 
1038.  We  are  of  the  opinion  that  an  injustice  probably  resulted  to  the 
defendants,  and  for  that  reason  the  judgment  and  order  should  be  re- 
versed. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
appellants  to  abide  the  event. 


(196  App.  Div.  622)  

HINES  V.  HENRY  I.  STETLER,  Ine.,  et  aL 

(Supreme  Court,  Appellate  DivlBion,  Third  Department.    May  4,  1921.) 

1.  Blaster  and  servant  <&=9405 (2)— Common-law  evidenee  necessary  to  es- 
tablish compenBatlon  dafmaiit*8  employment. 

In  proceedings  for  compensation  under  the  Workmen's  Compensation 
Law,  common-law  evidence  Is  necessary  to  establish  the  fact  of  employ- 
ment. 

t.  Master  and  sernint  <&^301— Lonsrshoreman  engafed  by  trade  uidon  held 
not  employee  of  truck  owner,  within  0>mpensatfoD  Law. 

Where  a  labor  or^ranization  of  longshoremen  or  its  representative  took 
the  Job,  or  rather  prevented  any  one  else  from  taidng  the  Job,  of  loading* 
and  unloading  at  three  cents  per  100  pounds  all  trucks  which  appeared 
on  the  particular  dock,  where  claimant  under  the  Workmen's  Compenisa- 
tlon  Law  was  Injured  In  such  work,  claimant,  put  on  the  job  by  the  union 
or  its  representative,  was  not  an  employee  of  the  owner  of  the  track,  and 
is  not  entitled  to  compensation  under  the  Compensation  Law. 

John  M.  Kellogg,  P.  J.,  and  CJochrane,  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

In  the  matter  of  the  claim  of  John  Hines  for  compensation  for  in- 
juries under  the  Workmen's  Compensation  Law  (Consol.  Laws,  c.  67\ 
opposed  by  Henry  I.  Stetler,  Incorporated,  the  employer,  and  the  Fidel- 

^=;»For  other  cases  see  same  topic  &  KBT-NUMBER  In  all  Key-Numbered  Dlsents  A  Indexes 
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ity  &  Casualty  Company  of  New  York,  the  insurance  carrier.  From 
an  award  of  the  State  Industrial  Commission,  the  employer  and  in- 
surance carrier  appeal.    Award  reversed,  and  claim  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Nadal  Jones  &  Mowton,  of  New  York  City  (Edward  P.  Mowton, 
of  New  York  City,  of  counsel),  for  appellants. 

Charies  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen., 
of  counsel),  for  State  Industrial  Commission. 

WOODWARD,  J.  [1  ]  The  State  Industrial  Commission  has  found 
as  conclusions  of  fact  that  on  the  6th  day  of  December,  1919,  John 
Hines  sustained  injuries  while  employed  as  a  loader  by  Henry  I.  Stetler, 
Incorporated,  said  employer  being  engaged  in  the  business  of  storage 
for  hire,  weighing,  and  cartage ;  that  on  the  date  mentioned  the  claim- 
ant was  engaged  in  the  regular  course  of  his  employment,  and  sustained 
an  injury  to  the  left  fourth  finger;  that  the  claimant,  at  the  time  he 
received  said  injuries,  was  an  employee  of  Henry  I.  Stetler,  Incorporat- 
ed, and  was  not  an  independent  contractor;  that  the  average  weekly 
wage  of  the  claimant  was  the  sum  of  $60.  Upon  these  findings  an 
award  of  $15  for  something  over  8  weeks  has  been  made,  and  the 
employer  and  the  insurance  carrier  appeal. 

The  question  to  be  decided  is  whether  the  claimant  was  an  employee 
of  the  alleged  employer  at  the  time  of  the  accident,  and  this  court  is 
committed  to  the  proposition  that  common-law  evidence  is  necessary 
to  establish  the  fact  of  emplo3rment.  Skeels  v.  Paul  Smith's  Hotel  Co., 
195  App.  Div.  39,  185  N.  Y.  Supp.  665,  668,  and  authorities  there  cited. 
We  do  not  find  evidence  in  this  case  of  any  contractual  relation  between 
the  claimant  and  the  alleged  employer.  The  claimant,  in  making  his 
claim  for  compensation,  gives  the  name  of  his  employer  as  Joe  Bros- 
nan,  whose  office  address  is  given  as  Greenpoint,  Brooklyn,  and  whose 
occupation  is  that  of  a  "boss  loader."  The  claimant  testified  that  "we 
don't  have  any  agreement  for  loading  one  truck ;  we  load  every  truck 
for  every  one."  Asked,  "And  you  work  for  every  one  on  the  dock?" 
the  claimant  replied,  "Yes,  sure;  nobody  else  can  work  that  dock." 
The  explanation  given  by  the  claimant  is  to  the  effect  that  the  dock  was 
in  charge  of  a  gang  of  union  men;  that  whenever  a  truck  came  there 
these  union  men  loaded  it ;  that  no  one  else  is  permitted  to  load  freight, 
and  that  the  truckmen  all  understand  that  the  rate  for  loading  is  three 
cents  per  hundredweight ;  that  they  have  a  spokesman,  who  makes  the 
agreements,  who  collects  the  payments  made  upon  the  basis  of  slips 
furnished  at  the  time  freight  is  loaded,  and  distributes  the  fund  among 
the  members  of  the  gang  pro  rata. 

The  alleged  employer  testified  that  his  regular  employees  were  not 
allowed  to  load  their  trucks;  that  this  could  not  be  done  without  a 
fight;  and  he  testified  to  the  same  purport  as  the  claimant.  In  other 
words,  these  longshoremen  take  a  position  along  the  avenues  of  com- 
merce and  demand  a  tribute  of  three  cents  per  himdredweight  for  each 
truck  load  of  goods ;  the  regular  employees  of  the  trucking  companies 
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not  being  allowed  to  load  the  goods  themselves.  One  of  their  number 
being  injured,  he  claims  that  he  is  an  employee  of  the  particular  per- 
son or  corporation  whose  truck  was  being  loaded  at  the  moment  of  an 
accident.  This  claimant,  who  says  that  "nobody  else  can  work  that 
dock,"  says  that  he  earns  as  much  as  $100  to  $110  per  week,  and  "not 
less  than  $60/'  and  the  State  Industrial  Commission  awards  him  $15 
per  week  for  an  injury  to  his  little  finger,  upon  the  theory  that  he  was 
an  employee  of  the  Henry  I.  Stetler,  Incorporated,  although  there  is  not 
the  slightest  evidence  that  this  corporation  or  any  of  its  agents  ever 
entered  into  any  contract  of  employment  with  the  claimant.  When 
asked  why  he  gave  the  name  of  Joe  Brosnan  as  his  employer  in  making 
his  claim,  the  claimant  says:  **He  employs  us,  and  he  is  the  spokes- 
man, and  he  pays  us." 

The  alleged. employer  testified  that  there  was  an  organization  known 
as  the  Transportation  Trades  Council ;  that  they  had  certain  men,  head 
loaders,  on  all  piers  in  the  city ;  that  these  men  were  in  charge  of  the 
docks,  as  far  as  loading  and  unloading  of  the  trucks  upon  the  docks 
was  concerned;  that  the  head  loaders  then  engaged  various  men  to 
work  for  them,  and  they  pay  them  on  a  certain  basis;  that  Henry  L 
Stetler,  Incorporated,  made  its  arrangement  with  one  Thomas  MuUady ; 
that  the  arrangement  was  made  by  an  employee  known  as  a  runner, 
whose  duties  appear  to  be  confined  to  checking  up  the  load  and  direct- 
ing the  place  of  fts  delivery ;  that  this  runner  does  not  make  any  agree- 
ment; he  "get  his  laborers  from  the  head  loader";  that  the  head  loader 
tells  him  the  price,  though  the  rate  is  supposed  to  be  fixed  by  the  labor 
organization ;  that  he  has  no  part  in  fixing  the  price  to  be  paid ;  that 
the  head  loader  controls  the  men  in  the  doing  of  the  work  and  pays 
them.  Again,  the  claimant  testifies  that  Henry  I.  Stetler,  Incorporated, 
"didn't  have  any  relation"  with  Brosnan,  except  that  the  corporation 
hired  Brosnan,  through  its  runner,  to  put  on  these  loads,  and  that 
Stetler  paid  Brosnan  three  cents  per  100  for  doing  the  work.  "When 
he  gets  the  job,  he  has  to  hire  us  five." 

[2]  Under  these  undisputed  facts,  the  claimant  was  clearly  not  an 
employee  of  Henry  I.  Stetler,  Incorporated.  Joe  Brosnan,  or  the  labor 
organization  which  he  represented,  took  the  job,  or  rather  prevented  any 
one  else  taking  the  job,  at  three  cents  per  100  pounds,  to  load  and  un- 
load all  trucks  which  appeared  upon  the  particular  dock  where  this 
accident  occurred.  Henry  I.  Stetler,  Incorporated,  had  no  voice  in  the 
matter,  beyond  the  payment  of  the  price  arbitrarily  fixed  by  the  labor 
organization,  and  neither  the  corporation  nor  the  runner  had  anything 
to  do  with  the  claimant.  His  relations  were  all  with  the  labor  organiza- 
tion or  Joe  Brosnan.  Matter  of  Litts  v.  Risley  Lumber  Co.,  224  N.  Y. 
321,  324,  325,  120  N.  E.  730,  is  a  sufficient  authority  for  holding  that 
Joe  Brosnan  was  in  the  position  of  an  independent  contractor,  and  that 
the  claimant  was  his  employee  at  the  time  of  the  accident  and  not  the 
employee  of  Henry  I.  Stetler,  Incorporated.  Until  some  court  of  com- 
petent jurisdiction  has  overruled  Skeels  v.  Paul  Smith's  Hotel  Co., 
supra,  and  the  authorities  therein  cited  and  relied  upon,  the  award  in 
the  present  case  cannot  be  permitted  to  stand    The  claimant  does  not 
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pretend  ever  to  have  submitted  to  the  conditions  incident  to  a  contract 
of  employment  by  Henry  I.  Stetler,  Incorporated.  He  declares  that  he 
was  employed  by  Joe  Brosnan,  and  there  is  no  pretense  that  he  owed 
any  allegiance,  except  to  that  person  as  the  representative  of  a  labor 
organization  which  has  assumed  to  control  this  branch  of  work  in  con- 
nection with  all  the  freight  entering  or  leaving  New  York  Harbor. 

The  award  should  be  reversed  and  the  claim  dismissed.  All  concur, 
except  JOHN  M.  KELUXiG,  P.  J.,  and  COCHRANE,  J.,  who  dis- 
sent 


(196  App.  DIv.  466) 

KALVIN  V.  STURGES. 

(Supreme  CJourt,  Appellate  Division,  First  Department    April  29,  1921.) 

1.  Landlord  and  tenant  ^=»296(1) — ^Provisions  of  lease  as  to  re-entry  on  les- 

see's default  held  not  ineonsisteat. 

Provision  of  lease  giving  lessor  tbe  right  on  lessee's  default  to  termi- 
nate the  lease  on  three  days'  notice  and  to  bring  summary  proceedings  for 
possession  under  Code  Civ.  Proc.  §  2231,  relating  to  holding  over  of  ten- 
ants, and  provision  giving  lessor  right  to  re-enter  on  lessee's  default 
without  the  serving  of  any  notice  in  writing  of  intention  to  re-enter  un- 
der section  1505,  were  not  inconsistent,  but  gave  the  lessor  alternative 
remedies,  either  of  which  he  was  at  liberty  to  pursue. 

2.  Landlord  and  tenant  <@==»276— Summary  proceeAigs  htld  not  affected  by 

laws  of  1920. 

Laws  1920,  c.  942,  relating  to  proceedings  for  recovery  of  real  property 
against  holdover  tenants,  did  not  affect  a  summary  proceeding  in  which 
the  warrant  was  issued  January  12,  1920;'  such  statute  not  having  be- 
come effective  until  September  27,  1920. 

S.  Appeal  and  error  ^=^1179— New  warrant  not  issued  on  AppeUate  Divi- 
sion's affirmance  of  Municipal  Court's  Judgment  after  reversal  by  Ap- 
pellate Tenn,  notwithsta«mfing  stay  granted  after  reversal. 

Where  tenant  was  actually  removed  pursuant  to  warrant  in  summary 
proceedings,  and  did  not  retake  possession,  a  new  order  or  warrant  will 
not  be  issued  on  the  Appellate  Division  affirming  the  judgment  and  final 
order  of  the  Municipal  Court,  even  though  a  stay  was  granted  after  the 
Appellate  Term  had  reversed  the  Judgment. 

Appeal  from  Appellate  Term,  First  Depariment 

Summary  proceeding  by  Solomon  Kalvin,  landlord,  against  Mary 
West  Sturges,  tenant.  From  a  determination  of  the  Appellate  Term, 
reversing  a  judgment  and  order  of  the  Municipal  Court  awarding  judg- 
ment to  landlord  in  summary  proceedings,  the  landlord,  by  permission, 
appeals.  Determination  of  Appellate  Term  reversed,  and  order  and 
ji  Igment  of  Municipal  Court  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  BOWLING,  SMITH,  MER- 
RELL,  and  GREENBAUM,  JJ. 

Alfred  G.  Reeves,  ol  New  York  City  (Maurice  Knapp,  of  New  York 
City,  on  the  brief),  for  appellant. 

Finkler  &  McEntire,  of  New  York  City  (Joseph  M.  Heirberg,  of 
New  York  City,  of  counsel),  for  respondent. 

^saFor  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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DOWNING,  J.  The  landlord  is  the  owner  of  an  apartment  hbuse 
at  0  West  Fiftieth  street,  in  the  borough  of  Manhattan,  city  of  New 
York.  On  January  15,  1919,  he  entered  into  a  writttti  agreement  with 
the  tenant  whereby  he  leased  to  her  the  rear  apartment  on  the  second 
floor  of  said  premises,  consisting  of  three  rooms  and  a  bath,  for  a  term 
of  3  years  and  8%  months,  commencing  January  IS,  1919.  Said  lease 
contained,  among  others,  the  following  provisions : 

'Third — ^That  the  tenant  shall  not  assign  this  agreement,  or  underlet  the 
premises  or  any  part  thereof,  or  make  any  alterations  in  the  apartments  or 
premises,  without  the  landlord's  or  agent's  consent  in  writing,  or  permit  or 
suffer  upon  the  same  any  act  or  thing  deemed  extrahaaardoug  on  account  o£ 
fire,  and  shaU  comply  with  all  rules  and  regulations  of  the  board  of  health  and 
city  ordinances  applicable  to  said  premises,  and  that  she  will  not  use  nor  per- 
mit to  be  used  the  said  premises  nor  any  part  thereof  for  any  purpose  other 
than  that  of  a  private  dwelling  apartment  for  herself  and  family  only." 

'^Eighth — And  it  is  agreed  and  covenanted  by  the  tenant,  in  consideration 
of  the  letting  of  the  premises  herein,  that  upon  default  made  in  any  of  the 
covenants,  agreements  and  conditions,  or  of  the  rules  and  regulations  herein, 
that  then  this  lease,  at  the  option  of  the  landlord  after  three  days*  notice  of 
such  option  in  writing  served  upon  the  tenant,  shall  expire  hnmediately  at  the 
expiration  of  such  notice,  and  the  landlord  shall  be  entitled  to  the  immediate 
possession  of  said  premises,  and  institute  summary  procecdinjcrs  against  the  said 
tenant  under  section  2231  of  the  Code  of  Civil  Procedure  relating  to  the  holding 
over  of  tenants,  and  the  expiration  at  the  end  of  such  notice  above  provided 
for  shall  be  in  the  same  manner  as  if  that  were  the  expiration  of  the  original 
term  herein  demised.  And  the  said  tenant  hereby  agrees  to  pay  the  said 
yearly  rent  as  above  stipulated  without  any  deduction,  fraud  or  delay;  it 
being  understood  that  in  case  of  nonpayment  of  the  rent  at  the  times  and  iu 
the  manner  above  provided,  or  If  default  shall  be  made  In  any  covenant  or 
agreement  herein  contained,  the  said  landlord  and  the  landlord's  legal  repre- 
sentatives shall  have  the  right  to  enter  said  premises  either  by  process  of  law, 
any  legal  proceeding  or  otherwise,  and  to  relet  said  premises  as  agent  of  the 
saiu  tenant,  and  to  receive  the  rent  therefor,  applying  the  same  to  the  i)ay- 
ment  of  the  rent  due  by  these  presents  and  holding  the  tenant  and  the  ten- 
ant's legal  representatives  liable  for  any  deficiency  and  for  any  damage  that 
may  he  caused  by  or  through  such  entry  or  reletting,  and  the  said  tenant  shall 
also  be  liable  for  such  further  sum  as  may  be  necessary  to  put  the  premises  in 
tenantable  condition,  and  as  may  be  otherwise  necessarily  expended  for  any 
purpose;  and  any  notice  in  writing  of  the  Intention  to  re-enter,  as  provided 
for  in  the  third  section  of  an  act  entitled  'An  act  to  abolish  distress  for  rent 
and  for  other  purposes,'  passed  March  13,  1846,*  is  hereby  waived." 

"Sixteenth — ^That  if  default  be  made  in  any  of  the  covenants  heroin  con- 
tained, then  it  shall  be  lawful  for  the  said  landlord  to  re-enter  the  said 
premises,  and  the  same  to  have  a^n,  repossess  and  enjoy.  The  said  tenant 
hereby  expressly  waives  the  service  of  any  notice  In  writing  of  intention  to 
re-enter  as  provided  for  in  section  1505  of  the  Code  of  Civil  Procedure  and  in 
the  third  section  of  an  act  entitled  *An  act  to  abolish  distress  for  rent  and 
for  other  purposes,'  passed  May  13,  1846." 

Paragraphs  third  and  eighth  were  part  of  an  ordinary  printed  form 
of  lease,  and  paragraph  sixteenth  was  added  at  the  end  thereof  in  type- 
writing. 

On  December  13,  1919,  the  landlord  commenced  this  proceeding  to 
dispossess  the  tenant,  upon  the  ground  that,  in  violation  of  the  terms 
of  the  lease,  she  had  sublet  the  apartment  to  one  Broffe,  and  that  on 
learning  the  facts,  on  or  about  December  8,  1919,  the  landlord  gave 
written  notice  to  the  tenant  that  he  had  elected  to  terminate  her  ten- 
ancy under  the  terms  of  .the  hiring  as  set  forth  in  paragraph  eighth  of 

•See  Laws  cf  1846,  c.  274.  8  3.  novr  Code  Civ.  Proc.  9  1505. 


Digitized  by 


Google 


78  188  NBW  YORK  SUPPLBMBNT  (Sup.  Ct 

the  lease,  for  the  reason  that  she  had  willfully  violated  the  covenant  of 
the  lease  by  subletting  the  said  premises  without  his  consent.  Upon 
the  trial  it  appeared  that  the  tenant  had  sublet  the  apartment  in  question 
to  several  persons  during  the  spring,  summer,  and  early  fall  of  1919 
without  the  landlord's  written  consent  as  required  by  the  lease.  The 
landlord  admitted  that  he  knew  of  the  earlier  subletting  to  other  people 
than  Broffe,  for  a  period  of  about  eight  months,  and  had  accepted  the 
rent  for  those  months;  but  he  claimed  that  he  had  notified  the  tenant, 
through  her  son,  who  represented  her  after  she  sailed  for  England  in 
July,  that  the  apartment  must  never  be  rented  to  anybody  unless  the 
tenant's  son  submitted  to  the  landlord  the  credentials  of  the  tenant,  that 
he  (Sturges)  could  not  sublet  the  premises  without  the  landlord's  con- 
sent, and  that  Sturges  must  submit  credentials  and  give  the  landlord  a 
few  days'  time  to  consider  any  proposed  subtenant. 

The  landlord  testified  that  Sturges  promised  that  he  would  never  sub- 
let again  without  giving  the  landlord  such  notice.  This  conversation 
is  said  to  have  taken  place  in  February  or  March.  However,  without 
submitting  the  credentials  of  the  proposed  subtenant  to  the  landlord, 
he  testified  that  in  March  or  later  another  subtenant  was  put  in,  who  is 
referred  to  throughout  the  testimony  as  the  "Frenchman"  (his  name  in 
fact  being  Aubert),  and  the  only  reason  he  had  not  commenced  pro- 
ceedings against  the  tenant,  based  on  his  objections  to  this  new  subten- 
ant occupying  the  apartment,  was  because  he  could  not  find  his  lease. 
It  also  appeared  that  the  landlord  had  what  he  deemed  valid  reasons 
for  objecting  to  Broflfe,  the  last  subtenant. 

On  the  other  hand,  the  tenant's  son,  Preston  Sturges,  who  represented 
her  interest  in  this  lease  during  her  absence,  testified  that  he  had  re- 
ceived the  rent  from  the  various  subtenants  and  paid  the  same  to  the 
landlord,  and  that  his  first  conversation  with  the  landlord  about  sub- 
tenants was  in  September,  when  the  landlord  objected  to  the  two  sub- 
tenants who  had  previously  occupied  the  apartment,  one  Poland,  who 
stayed  two  months,  and  the  Frenchman,  who  stayed  one  month. 
Sturges  further  testified  that  the  landlord  said  he  had  not  the  slightest 
objection  to  subletting,  but  that  the  subtenants  must  be  nice  people  and 
make  a  sublease  for  a  long  term.  He  also  testified  that  the  landlord's 
only  objection  to  the  Frenchman  as  a  subtenant  was  that  he  had  ''clut- 
tered up"  the  hallway  with  baggage,  but  that  the  landlord  had  explicitly 
consented  to  the  subletting  to  him. 

BrpflFe,  the  latest  subtenant,  testified  that  he  had  a  conversation  with 
the  landlord,  who  said  he  had  nothing  against  BroflFe,  but  his  grievance 
was  against  Sturges.  Sturges'  testimony  as  to  his  conversation  with 
the  landlord  was  denied  by  the  latter  on  rebuttal.  The  landlord  admit- 
ted having  received  the  check  for  the  rent  of  the  premises  for  the 
month  of  November,  1919.  but  testified  that  at  the  time  he  did  not  know 
of  the  subletting  to  Broffe,  and  as  soon  as  he  learned  of  the  facts  he 
returned  the  check  for  the  December  rent,  and  notified  Sturges  that 
he  was  about  to  commence  proceedings  to  recover  possession  of  the 
apartment.  There  are  also  in  evidence  letters  written  by  the  landlord's 
attorney  in  October  and  November,  objecting  to  the  subletting  by  the 
tenant  without  the  landlord's  written  consent 
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Upon  the  conflicting  evidence  the  trial  court  submitted  the  issues  to 
the  jury,  instructing  them  as  to  the  force  and  effect  of  the  testimony 
bearing  on  the  question  of  whether  or  not  the  landlord  had  waived,  by 
his  conduct,  the  provision  of  the  lease  requiring  his  consent  to  any 
subletting  to  be  in  writing.  The  charge  was  a  very  full  and  fair  one, 
to  which  the  only  exception  taken  was  to  an  additional  charge  made 
at  the  request  of  the  landlord's  counsel,  which  exception  was  without 
merit.    The  jury  returned  a  verdict  in  favor  of  the  landlord. 

[1]  The  judgment  and  final  order  entered  upon  this  verdict  were 
reversed  by  the  Appellate  Term,  upon  the  ground  that  clauses  eighth 
and  sixteenth  of  the  lease  were  inconsistent,  that  the  typewritten  clause 
took  precedence  over  the  printed  one,  and  that  the  motion  to  dismiss  the 
proceeding  for  want  of  jurisdiction,  made  by  tenant's  counsel,  should 
have  been  granted  In  this  we  think  the  learned  Appellate  Term  was 
in  error,  and  that  the  case  comes  within  the  rule  laid  down  by  Mr.  Jus- 
tice Scott  in  Martin  v.  Crossley,  46  Misc.  Rep.  254,  91  N.  Y.  Supp. 
712,  wherein  it  was  held  that  clauses  similar  to  the  two  under  con- 
sideration were  not  inconsistent,  but  gave  the  landlord  alternative  rem- 
edies, either  of  which  he  was  at  liberty  to  pursue,  and,  having  made 
his  election  in  this  case,  we  think,  upon  the  verdict  of  the  jury,  the 
judgment  is  proper,  and  should  have  been  affirmed. 

[2]  Nor  is  the  objection  sustainable  that  this  proceeding  is  a  pend- 
ing one  under  the  Housing  Laws  of  1920,  and  therefore  the  landlord 
is  without  relief.  Chapter  942  of  the  Laws  of  1920  (adding  to  Code 
Civ.  Proc.  §  2231,  subd.  1-a),  relied  upon  as  furnishing  a  bar  to  the 
landlord's  right  to  recover,  did  not  become  effective  until  September 
27,  1920,  and  provides  that  in  a  pending  proceeding  for  the  recovery  of 
real  property  in  cities  of  a  population  of  1,000,000  or  more  and  in 
cities  in  a  county  adjoining  such  a  city,  on  the  ground  that  the  occupant 
holds  over  after  the  expiration  of  his  term,  a  warrant  shall  not  be  is- 
sued unless  the  petitioner  establishes  to  the  satisfaction  of  the  court  that 
the  proceeding  is  one  mentioned  in  the  exceptions  enumerated  in  the 
subdivision.  But  in  this  proceeding  the  final  order  was  made  December 
19,  1919,  in  favor  of  the  landlord,  awarding  to  him  the  delivery  of  pos- 
session of  the  premises  by  reason  of  the  expiration  of  the  tenant's  term, 
and  the  warrant  was  issued  thereunder  January  12,  1920.  Therefore, 
the  warrant  having  issued  long  before  the  Housing  Laws  became  ef- 
fective, this  proceeding  is  not  aflFected  by  their  enactment. 

[3]  Nor  is  a  new  order  or  warrant  required  in  the  original  proceed- 
ing. It  .was  stated,  and  conceded  upon  the  argument  in  this  appeal, 
that  the  tenant  was  actually  removed  pursuant  to  the  warrant,  and 
that  after  the  reversal  of  the  judgment  by  the  Appellate  Term  a  stay 
was  granted,  so  that  the  tenant  never  has  been  in  possession  since  the 
warrant  was  issued,  and  no  further  action  is  required,  either  to  remove 
her  or  to  terminate  her  rights  in  the  premises.  All  that  remains  to  be 
done  is  to  determine  the  validity  of  the  original  judgment  and  final 
order. 

The  determination  of  the  Appellate  Term  will  therefore  be  reversed, 
with  costs  to  the  appellant,  and  the  order  and  judgment  of  the  Munic- 
ipal Court  affirmed  with  costs.    All  concur. 
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(196  App,  Div.  948) 

HISTORICAL  PRESa  ASS'N  v.  HART. 

(Supreme  Court,  Appellate  Dlvisloii,  Second  Department   April  15, 1921.) 

Pleading  4e=>lll-^uri8dlctioii  not  decided  on  affidavito»  where  defeadaotTs 
residence  is  issue  for  trial. 

Court  cannot  decide  question  of  Jurisdiction,  raised  by  defendant's  an- 
swer, on  affidavits  as  to  defendant's  residence,  where  defendant's  resi- 
dence is  one  of  the  Issues  for  trial  in  the  action. 

Action  by  the  Historical  Press  Association  against  Anita  Arabc 
Hart.  From  an  order  denying  a  motion  to  open  a  default,  after  judg^ 
ment  in  favor  of  plaintiff,  defendant  appeals.  Order  reversed,  de- 
fault opened,  and  judgment  set  aside,  on  condition. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

PER  CURIAM.  We  cannot  decide  the  question  of  jurisdiction 
raised  by  defendant's  answer  upon  affidavits.  The  question  as  to 
whether  she  resided  in  New  York  coimty  or  Nassau  county  is  one  of 
the  issues  for  trial  in  the  action.  We  think  that  imdcr  the  circum- 
stances the  defendant  should  have  her  day  in  court,  notwithstanding 
the  default  oji  the  order  of  October  8,  1920.  193  App.  Div.  956,  184 
N.  Y.  Supp.  926;  196  App.  Div.  904,  186  N.  Y.  Supp.  94L 

The  order  is  reversed,  the  default  opened,  and  the  judgment  set 
aside,  on  condition  that  defendant  pay  to  plaintiffs  attorney  the  sum 
of  $100  within  10  days.  In  default  of  such  payment  the  order  is  af- 
firmed, with  $10  costs  and  disbursements. 


(196  App.  Div.  918) 

LEOPOLD  V.  HICKEY  et  aL 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    March  16,  192L) 

Pleading  <S=>216(1) — Validity  of  eomplaint  on  demurrer  to  be  determined 
from  pleadii^  itself. 

On  demurrer,  the  validity  of  a  complaint  must  be  determined  from  the 
pleading  itself,  and,  if  It  states  facts  which,  standing  alone,  state  a 
cause  of  action,  the  demurrer  must  be  overruled,  no  matter  what  the 
court  may  think  about  the  justice  of  the  claim,  or  the  probability  of  the 
plaintiff  finally  succeeding. 

Action  by  John  D.  Leopold  against  Michael  Hickey  and  others. 
From  interlocutory  and  final  judgments,  and  an  order,  plaintiff  appeals. 
Interlocutory  and  final  judgments  and  order  reversed,  with  leave  to 
defendants  to  plead  over, 

PER  CURIAM.  Interlocutory  and  final  judgments  and  order  re- 
versed, and  demurrer  overruled,  with  costs,  with  leave  to  the  defend- 
ants to  plead  over  within  20  days,  upon  payment  of  the  costs  of  the  de- 
murrer and  of  this  appeal.  Held,  that  the  complaint  states  facts  suffi- 
cient to  constitute  a  cause  of  action.  Upon  demurrer,  the  validity  of 
the  complaint  must  be  determined  from  the  pleading  itself.  Nothing 
else  can  be  considered.    If  the  complaint  states  facts  which,  standing 
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alone,  state  a  cause  of  action,  the  demurrer  must  be  overruled,  no  mat- 
ter what  the  court  may  think  about  the  justice  of  the  claim,  or  tlie 
probability  of  the  plaintiff  finally  succeeding  upon  the  trial  of  the  ac- 
tion. 

(196  App.  Div.  667) 

WILDFEUER  e(  al.  v.  MILLER  &  GOLD  et  aL 

(Supreme  CovLtt,  Appellate  Division,  Third  Department    May  4,  1921.) 

Admiralty  <ds>l(K— Employee,  deUverlnfr  goods  sold  to  banpe,  not  eogaired  In 
nuuritiiiie  seniee;  preTentlng  Compensatioo  Law  benefits. 

Purniture  dealers,  whose  employee  fell  Into  river  and  was  drowned, 
while  delivering  goods  sold  to  barge  captain  on  the  barge  tied  at  the 
dock,  held  liable  for  compensation  under  Wo;*kmen's  Compensation  taw, 
as  against  the  contention  that  the  question  was  governed  by  admiralty 
law ;  the  work  of  the  employee  in  such  case  not  having  been  of  a  mari- 
time nature. 

Appeal*  from  State  Industrial  Commission. 

Proceeding  under  Workmen's  Compensation  Law  (Consol.  Laws, 
c.  67)  iDiy  Mrs.  Bertha  Wildfeuer  for  compensation  for  the  death  of 
Edward  Wildfeuer,  opposed  by  Miller  &  Gold,  employer,  and  the 
New  Amsterdam  Casualty  Company,  insurance  carrier.  From  a  deci- 
sion of  the  State  Industrial  Commission,  refusing  to  set  aside  an  award 
theretofore  made,  and  making  a  formal  award  dated  September  30, 
1920,  the  employer  and  insurance  carrier  appeal.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Frederick  Mellor,  of  New  York  City  (Chester  E.  Barrett,  of  New 
York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,  of  coimsel), 
for  respondents. 

KILEY,  J.  On  April  12,  1915,  the  deceased  was  in  the  employment 
of  Miller  &  Gold,  furniture  dealers,  of  New  York  City.  The  firm  had 
sold  a  bill  of  goods  to  the  captain  of  a  barge  belonging  to  the  Empire 
Brick  &  Supply  Company,  which  was  tied  up  at  the  150th  Street  Pier, 
East  River,  New  York  City.  On  that  day  the  employee,  Edward  Wild- 
feuer, 20  years  old,  was  delivering  the  goods,  so  purchased,  on  board 
the  barge,  and  fell  into  the  river  and  drowned.  Notice  of  death  and 
application  for  compensation  was  duly  given  and  made.  On  July  22, 
1915,  the  record  recites  the  making  of  an  award,  apparently  in  favor 
of  the  father,  mother,  and  children,  who  were  brothers  and  sisters. 
On  August  18,  1915,  the  terms  of  the  award,  now  opposed,  were  in- 
corporated into  a  final  award  in  favor  of  the  mother,  respondent,  and 
a  minor  brother  and  two  minor  sisters.  That  award  was  paid  and  by 
weekly  payments  made  until  July  12,  1920,  when  the  appellant  carrier 
stopped,  giving  as  a  ground  for  such  default  the  decision  of  the 
United  States  Supreme  Court  in  Knickerbocker  Ice  Co.  v.  Stewart, 
253  U.  S.  149,  40  Sup.  Ct.  438,  64  L.  Ed.  834.  The  appellant  made 
an  application  to  rescind  the  award,  which  application  was  heard  on 
September  9,  1920,  and  which  was  denied,  and  a  formal  award,  based 
188N.Y.S.— 6 
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upon  findings  of  fact  and  conclusions  of  law,  was  made,  dated  Septem- 
ber 30,  1920.  The  appellants,  in  their  notice  of  appeal,  quote  the 
provision  of  the  decision  of  the  Commission,  to  which  they  take  excep- 
tion as  follows : 

"AppUcatlon  for  rescission  denied.  Carrier  is  hereby  directed  to  continue 
payments  nnder  the  original  award." 

Appellants  say  this  is  an  admiralty  case,  and  that  the  Knickerbock- 
er Case,  supra,  is  controlling.  The  first  sentence  of  the  opinion  of  the 
United  States  court,  in  that  case,  reads  as  follows : 

"While  employed  by  Knickerbocker  Ice  Company  as  bargeman  and  doing 
work  of  a  maritime  nature,  William  M.  Stewart  fell  into  the  Hudson  river  and 
drowned,  August  3,  1918." 

It  is  unnecessary,  for  the  purpose  of  this  decision,  to  discuss  the  re- 
lation of  the  Knickerbocker  Case  to  the  Jensen  Case,  244  U.  S.  205,  37 
Sup.  Ct  524,  61  L.  Ed.  1086,  L.  R.  A.  1918C,  451,  Ann.  Cas.  1917E, 
900,  or  the  amendment  of  the  Judicial  Code  (40  Stat.  395,  c.  97,  §§  1, 
2,  amended  36  Stat.  1091,  §  24,  subd.  3,  and  36  Stat.  1160,  1161,  § 
256,  subd.  3  [U.  S.  Comp.  St.  1918,  U.  S.  Comp.  St.  Ann."  Supp. 
1919,  §§  991  (3),  1233]).  The  sentence  quoted  shows  that  the  court 
in  that  case  was  dealing  with  a  maritime  question.  Here  we  have  the 
deceased  working  for  an  employer,  whose  business  is  on  land  and  his 
contract  was  to  be  performed  on  the  land.  In  this  instance  the  em- 
ploye was  required  to  do  work  under  a  land  contract  not  a  contract 
in  any  way  maritime  in  its  nature.  He  was  not  even  loading  goods, 
the  sale  of  which  involved  any  contract  for  water  carriage.  They  were 
for  delivery  at  the  water  edge,  viz.  on  the  barge  tied  at  the  dock. 

The  appellants  quote  from  Sullivan  v.  Hudson  Navigation  Co.,  182 
App.  Div.  152,  at  page  161,  169  N.  Y.  Supp.  645,  at  page  651 :  "The 
authorities  seem  to  hold,"  etc.  That  expression  had  to  do  with  mat- 
ters involving  torts ;  this  is  a  contract  case,  and  I  think  the  statement 
in  the  same  case  (mi  same  page,  to  wit : 

"It  is  not  the  particular  kind  of  work  which  the  person  is  qualified  to  xjer- 
form,  or  the  fact  he  is  performing  a  particular  kind  of  work,  which  de- 
termines the  exclusive  jurisdiction  of  a  court  of  admiralty ;  it  is  the  character 
of  the  contract,  whether  It  has  reference  to  maritime  service  or  maritime 
transactions." 

Applying  that  rule  here,  the  employer  had  no  contract  that  had  ref- 
erence to  maritime  service  or  maritime  transactions.  As  that  is  the 
only  question  raised,  and  as  to  that  I  am  with  the  respondents,  I  advise 
affirmance.    All  concur. 
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(196  App.  DiT.  504) 

HOLMES  ¥.  UTTEB  et  aL 

(Supreme  Court,  AppeUate  Division,  Third  Department    Hay  4,  1921.) 

ChalM  nntig^gm  ^=»197(l)^Widow  eould  not  contest,  as  creditor,  purcfaase- 
moneiir  chattel  mortgai^e  as  being  imflled. 

The  right  to  contest  an  unrecorded  chattel  mortgage  on  decedent's  house- 
hold furniture  is  not  possessed  by  his  widow  by  virtue  of  her  payment  of 
his  funeral  expenses,  as  such  expenses  were  never  a  debt  against  the  hus- 
band, and  hence  the  widow  in  such  case  is  not  a  judgment  creditor  or  a 
creditor  with  a  lien,  especially  in  view  of  Code  Civ.  Proc.  §  2686.  and  De- 
cedent Estate  Law  (Consol.  Laws,  c.  13),  §  176,  added  by  Laws  1920,  c. 
919.  The  widow,  therefore,  is  entitled  to  have  the  exempt  property  set 
off  to  her,  but  subject  to  the  mortgage,  for  a  person  in  possession  of  per- 
sonal property  cannot  withhold  it  from  a  mortgagee,  whose  mortgage  is 
unrecorded. 

Appeal  from  Supreme  Court,  Delaware  County. 

Action  by  Arthur  J.  Holmes  against  Robert  N.  Utter  and  another. 
From  a  judgment  on  the  decision  of  the  court,  overruling  plaintiff's 
demurrer  and  directing  judgment  for  a  dismissal  of  the  complaint, 
plaintiff  appeals.  Judgment  reversed,  and  demurrer  sustained,  with 
permission  to  defendants  to  amend  answer. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Neish  &  Neish,  of  Walton  (Alexander  Neish,  of  Walton,  of  counsel), 
for  appellant 

A.  G.  Patterson  and  Samuel  H.  Fancher,  both  of  Walton,  for  re- 
spondents. 

JOHN  M.  KELLOGG,  P.  J.  [1]  The  action  was  brought  to  recover 
possession  of  certain  household  furniture  upon  which  the  plaintiff  held 
an  unfiled  chattel  mortgage,  given  for  the  purchase  price.  Schloss,  the 
mortgagor,  died,  leaving  the  defendant  Nettie  Schloss,  his  widow,  and 
the  defendant  Robert  N.  Utter  is  her  guardian.  He  left  no  other  prop- 
erty. The  guardian  collected  $1,000  of  insurance,  which  she  had  upon 
the  life  of  her  husband,  and  with  it  paid  his  funeral  expenses  and  the 
cost  of  a  cemetery  lot  and  monument.  The  furniture  being  in  her  pos- 
session, she  and  her  guardian  claimed  that  she  is  a  creditor  on  account 
of  such  payments,  and  that  the  mortgage,  being  unfiled,  is  void  as 
against  them. 

There  seems  to  be  some  conflict  as  to  whether  or  not  an  unfiled  chat- 
tel mortgage  is  void  as  to  a  general  creditor  without  a  lien.  We  are 
committed  to  the  view,  in  Davidson  v.  Osborne,  151  App.  Div.  747, 
136  N.  Y.  Supp.  247,  that  Stephens  v.  Meriden  Britannia  Co.,  160  N. 
Y.  178,  54  N.  E.  781,  73  Am.  St.  Rep.  678,  makes  such  a  mortgage  void 
only  as  to  judgment  creditors  or  creditors  with  a  lien  and  not  as  to 
creditors  at  large.  It  is  unnecessary  to  discuss  the  conflict  of  law  upon 
that  question.  The  funeral  expenses  paid  by  the  widow  were  never  a 
debt  against  the  husband ;  it  required  a  provision  of  the  statute  to  pro- 
vide adequate  means  for  securing  payment  of  funeral  expenses  from 
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a  decedent's  estate.  Code  Civ.  Proc.  §  2686;  Decedent  Estate  Law, 
§  176,  added  by  chapter  919,  Laws  of  1920. 

[2]  The  widow,  as  such,  was  entitled  to  have  the  exempt  property 
set  off  to  her,  but  subject  to  the  mortgage.  A  person  in  possession  of 
personal  property  cannot  withhold  it  from  a  mortgagee,  whose  mort- 
gage is  unrecorded,  upon  the  ground  that  he  has  a  general  debt  against 
the  mortgagor.  The  widow  has  established  no  claim  valid  as  against 
the  plaintiffs  mortgage. 

The  judgment  should  therefore  be  reversed,  and  the  demurrer  sus- 
tained, with  costs,  with  permission  to  the  defendants,  upon  payment 
of  the  costs,  within  20  days,  to  amend  answer,  if  so  advised.  All  con- 
cur. 


(115  Misc.  Rep.  327) 

SHUMAN  et  at  V.  GOLDSMITH  efc  aL 

(Supreme  Court,  Appellate  Term,  First  Department     AprU  21,  1921.) 

Costoms  and  usages  <&»13 — Custom  held  part  of  contract. 

Where  buyer's  confirmation  of  sale  contained  footnote  stating  that  all 
transactions  were  made  subject  to  the  rules  and  customs  of  the  New 
York  Stock  iuxchange,  and  where  there  was  undisputed  evidence  as  to  a 
custom  of  such  Exchange,  the  court,  in  action  against  buyer  for  failure  to 
accept  securities  sold,  should  have  coniiidered  such  custom  as  a  part  of  the 
contract 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Waldo  I.  Shunian  and  another  against  Ivan  Goldsmith 
and  another.  Judgment  for  defendants,  after  trial  by  a  judge  without 
a  jury,  and  plaintiffs  appeal.  Reversed,  and  judgment  rendered  for 
plaintiffs. 

Argued  March  term,  1921,  before  BIJUR,  WAGNER,  and  LY- 
DON,  JJ. 

Harry  R.  Kohn,  of  New  York  City,  for  appellants. 

Paskus,  Gordon  &  Hynian,  of  New  York  City  (Julian  T.  Abeles,  of 
New  York  City,  of  counsel),  for  respondents. 

LYDON,  J.  Plaintiffs  sue  for  loss  sustained  by  them  (being  the 
difference  in  the  market  price)  for  failure  of  defendants  to  accept  de- 
livery of  certain  securities  sold  by  plaintiffs  to  the  defendants.  The 
sale  was  concededly  made  on  March  21,  1919,  which  was  a  Friday.  A 
comparison  slip  (as  it  is  called,  being  really  a  memorandum  of  the  sale) 
was  sent  by  plaintiffs  to  defendants  and  stamped  by  defendants  on  the 
same  day.  On  the  following  day —  a  Saturday —  a  confirmation  was 
received  from  defendants,  at  the  foot  of  which  appeared  an  inscrip- 
tion: 

"All  transactions  inyoiving  the  purchase  or  sale  of  securities  are  made 
by  us  subject  to  the  rules  and  customs  of  the  Exchange  and  with  the  dis- 
tinct understanding  that  actual  delivery  is  to  be  made." 

Defendants  requested  plaintiffs  as  a  matter  of  accommodation  to 
deliver  the  securities  to  the  Italian  Discoimt  &  Trust  Company.    No 
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delivery  was  made  on  Monday,  March  24th ;  Tuesday,  March  25th, 
was  a  holiday  because  of  the  parade  of  the  Twenty- Seventh  Division 
t^on  their  return  from  France ;  and  when  the  securities  were  tendered 
to  the  Italian  Discount  &  Trust  Company  on  Wednesday,  March  26th, 
they  were  refused.  Thereupon  plaintiffs  pursued  the  course  provided 
in  the  rules  of  the  Stock  Exchange  of  selling  the  securities  out  for  de- 
fendants' account,  resulting  in  the  diflference  of  price,  or  loss  herein 
sued  for.  Plaintiif s  are  members  of  the  New  York  Stock  Exchange ; 
defendants  are  not. 

One  of  the  plaintiffs'  witnesses  testified  without  contradiction  that 
it  is  the  custom  "that  all  tradings  in  Wall  Street  between  the  members 
of  the  New  York  Stock  Exchange  and  nonmembers  are  subject  to  the 
rules  of  the  New  York  Stock  Exchange."  The  only  objection  taken 
to  this  testimony  was  on  the  part  of  defendants*  counsel : 

"I  object  to  that.  He  is  indirectly  trying  to  prove  the  rules  of  the  Stock 
Exchange.    There  is  nothing  brought  to  our  notice  of  any  rules." 

I  do  not  understand  the  objection,  but,  in  view  of  the  inscription 
concededly  appearing  on  the  defendants'  confirmation  slip,  it  is  per- 
fectly clear  that  the  defendants  both  knew  the  rules  and  regarded  the 
transaction  as  subject  thereto,  so  that  we  have  the  unexplained,  and,  as 
I  imderstand  it,  conceded,  fact  that  defendants  expressly  notified 
plaintiffs  that  the  rules  of  the  Stock  Exchange  governed  this  transac- 
tion, and  the  uncontradicted  fact  that  such  was  the  custom  as  applied 
to  this  transaction.  The  relevant  rule  of  the  Exchange  is  to  the  ef- 
fect that,  where  a  delivery  is  not  made  in  time,  the  purchaser  coijld  not 
take  advantage  of  the  seller's  default  until  after  giving  notice  of  in- 
tention to  "close  the  contract,"  which  notice  it  was  conceded  had  not 
been  given  by  defendants. 

There  being  no  dispute  as  to  the  facts  in  the  case,  it  would  seem  to 
be  clear  that  the  plaintiffs  were  entitled  to  the  judgment.  Defendants, 
however,  on  the  trial  and  upon  this  appeal,  contend  that  the  case  is 
controlled  by  a  previous  decision  of  this  court  made  under  the  follow- 
ing circumstances:  The  defendants  here  sued  the  Italian  EKscount 
Company  upon  a  Corresponding  HaWlity  with  that  sought  to  be  en- 
forced in  the  instant  case.  Upon  appeal  to  this  court  it  was  held  that 
the  notice  at  the  foot  of  defendants'  confirmation,  regarding  the  ap- 
plicability of  the  rules  of  the  Stock  Exchange,  was  not  a  part  of  the 
contract  between  the  defendants  here  and  the  Italian  Discount  &  Trust 
Company,  upon  the  authority  of  Poel  v.  Brunswick-BaUce-CoUender 
Co.  of  New  York,  216  N.  Y.  310,  110  N.  E.  619. 

It  is  also  urged  by  the  defendants  that,  since  the  same  evidence  was 
given  by  the  same  witnesses  in  the  other  case,  the  decision  on  the  ap- 
peal therefrom  governs  this  case.  It  seems  to  be  perfectly  clear  that 
no  such  conchusion  can  possibly  follow,  but  that  the  contrary  is  mani- 
festly true.  The  testimony  of  the  custom  in  the  case  in  which  the  pres- 
ent defendants  were  plaintiffs  (if,  indeed,  any  such  testimony  was  giv-  . 
€n)  was  utterly  irrelevant,  because  it  applies  only  where  one  of  the  con- 
tracting parties  is  a  member  of  the  Exchange.  In  the  next  place,  it 
was  held  on  the  previous  appeal  that  the  mere  appearance  of  an  in- 
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scription  on  a  paper  sent  by  the  plaintiffs  there  to  the  defendants  there 
did  not  become  a  part  of  a  contract  between  those  two  parties,  with- 
out evidence  that  tiie  defendants  there  so  understood.  In  the  instant 
case  the  inscription  on  defendants'  confirmation  slip  is  at  the  very  least 
an  admission  on  defendants'  part,  and,  since  plaintiffs  have  proved  the 
custom  which  bound  them  as  well  as  the  defendants  to  the  same  ef- 
fect as  defendants'  admission  on  the  slip,  we  have  conclusive  evidence 
that  the  contract  in  the  instant  case  was  made  with  reference  to  that 
custom. 

Judgment  reversed,  with  $30  costs  of  this  appeal,  and  judgment  for 
$264  in  favor  of  plaintiffs,  with  appropriate  costs  in  the  court  below. 

WAGNER,  J.,  concurs. 
BIJUR,  J.,  taking  no  part 


A.  ARENT  CO.  v.  CINNAMON. 

(Supreme  Court,  Appellate  Term,  First  Department.     April  IS,  1921.) 

1.  Brokers  <:=>53--Broker  held  not  procuriiig  cause  of  sale,  so  as  to  entitle 

him  to  eommtesloii. 

Broker,  who  showed  houses  to  wife  of  prospective  buyer  without  dis- 
cuBsion  of  terms  or  price,  was  not  entitled  to  commission  on  owner's  sale 
to  husband  of  a  companion  of  the  wife  of  such  prospective  purchaser,  who 
had  accompanied  such  wife  during  the  inspection  of  the  houses,  where 
after  such  inspection  there  were  no  negotiations  between  broker  and 
owner  for  the  sale  of  the  premises  to  either  such  prospective  buyer  or  the 
buyer  who  eventually  purchased  from  owner;  the  broker  in  such  CHtie 
not  having  been  the  procuring  cause  of  sale. 

2.  Brokers  ^=»48— Broker  must  be  procuring  cause  of  sale»  and  produce  cus- 

tomer ready  and  willing  to  contract  on  employer's  terms. 

A  broker,  to  be  entitled  to  a  commission,  must  be  the  procuring  cause 
of  the  sale,  and  must  produce  a  customer  ready  and  willing  to  contract 
on  the  employer's  terms. 

3.  Brokers  ^=»56(3) — Owner  not  liable  for  eomndssioo  on  sale  to  proposed 

customer  after  abandonment  of  negotiations  by  brok^. 

The  employer  violates  no  right  of  the  broker  in  negotiating  directly 
with  the  proposed  customer,  after  the  broker  has  failed  to  bring  such 
customer  to  the  specified  terms,  and  has  abandoned  his  efforts  in  that 
direction,  and  \a  not  liable  for  a  commission  under  such  circumstances 
after  his  independent  negotiation  results  in  a  sale. 

Appeal  from  Municipal  Court,  Borough  of  the  5ronx,  Second  Dis- 
trict.^ 

Action  bv  the  A.  Arent  Company  against  Isaac  Cinnamon.  Judgment 
for  plaintiff  and  defendant  appeals.    Reversed  and  new  trial  ordered. 

Argued  February  term,  1921,  before  I.EHMAN,  MULLAN,  and 
BURR,  JJ. 

John  Boyle,  Jr.,  of  New  York  City,  for  appellant. 
Samuel  Slonim,  of  New  York  City,  for  respondent. 
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BURR,  J.  Action  for  broker's  commission  claimed  to  be  due  upon 
the  sale  of  certain  real  estate  belonging  to  defendant.  The  question 
is  whether  plaintiff  was  the  procuring  cause  of  the  sale. 

[  1  ]  During  the  month  of  December,  1919,  defendant,  who  owned  the 
houses  Nos.  881  and  883  Whitlock  avenue  in  the  borough  of  the  Bronx, 
called  at  plaintiff's  office  and  discussed  the  sale  of  the  property  in 
question,  and  informed  plaintiff's  president  upon  what  terms  he  would 
sell  same,  whereupon  plaintiff's  representative  caused  to  be  sent  to  one 
Mark  notice  that  said  houses  were  for  sale.  Thereafter  Mrs.  Mark, 
accompanied  by  Mrs.  Lipkin  and  another  lady,  called  at  plaintiff's 
office  and  informed  the  bookkeeper  in  charge  that  they  desired  to  see 
the  houses,  Nos.  881  and  883  Whitlock  avenue.  The  bookkeeper  there- 
upon sent  one  Hinderstein,  plaintiff's  representative,  with  these  parties, 
who  showed  them  the  houses  and  they  inspected  the  same.  Thereafter 
Louis  Lipkin,  husband  of  Mrs.  Lipkin,  who  visited  the  premises  with 
plaintiff's  representative  as  above  stated,  purchased  directly  from  the 
defendant  No.  883  Whitlock  avenue ;  the  contract  of  sale  being  execut- 
ed on  February  3,  1920. 

From  the  record  it  appears  no  representative  of  plaintiff  ever  met  the 
purchaser,  Lipkin,  or  knew  anything  about  the  sale,  until  shortly  before 
this  suit  was  brought.  The  bookkeeper's  sole  connection  with  the  case 
was  the  sending  of  the  purchaser's  wife  with  Mrs.  Mark  to  see  and  in- 
spect the  defendant's  houses.  Neither  Mrs.  Lipkin,  the  purchaser's 
wife,  nor  Hinderstein,  plaintiff's  representative,  who  went  with  her  to 
inspect  Nos.  881  and  88.3  Whitlock  avenue,  spoke  of  terms  or  of  the 
price,  nor  did  the  plaintiff  or  his  representative  receive  any  offer  that 
could  have  been  or  was  submitted  to  the  defendant.  After  the  in- 
spection of  the  premises  referred  to  there  were  no  negotiations  between 
plaintiff  and  defendant  for  the  sale  of  these  premises  to  any  of  these 
parties  named.  It  is  entirely  clear,  therefore,  that  upon  this  state 
of  facts  the  plaintiff  has  no  cause  of  action. 

[2,3]  If  the  plaintiff,  upon  the  facts  in  this  case,  is  entitled  to  a 
commission,  it  must  be  simply  upon  the  ground  that  the  sending  of  the 
parties  to  inspect  the  premises  suggested  to  defendant  a  possible  cus- 
tomer of  his  property.  But,  of  course,  such  a  position  is  entirely  un- 
tenable. The  broker  must  be  the  procuring  cause  of  the  sale;  he  must 
produce  a  customer  ready  and  willing  to  enter  into  a  contract  upon  the 
employer's  terms,  and  the  record  does  not  contain  even  a  suggestion 
that  the  plaintiff  or  his  representative  made  any  mention,  at  the  time  of 
the  inspection  or  thereafter,  to  Mrs.  Lipkin  or  her  husband,  as  to  the 
price  or  terms  for  which  the  house  could  be  bought.  The  broker  may 
have  introduced  to  each  other  parties  who  otherwise  would  have  never 
met;  he  may  have  created  impressions  which  under  later  or  more 
favorable  circumstances  would  naturally  lead  to  and  materially  assist 
in  the  consummation  of  a  sale ;  he  may  have  planted  the  very  seeds  from 
which  others  reap  the  harvest ;  but  all  that  gives  him  no  legal  claim  for 
commission. 

'The  employer  violates  no  right  of  the  broker  in  negotiatixig  directly  with 
the  proposed  customer,  after  the  broker  has  failed  to  bring  such  customer  to 
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tbe  specified  terms,  and  has  abandoned  his  efforts  In  that  direction.  Nor  la 
he  liable  for  a  commission  under  such  circumstances,  if  his  independent  nego- 
tiation results  in  a  sale."    Hay  v.  Piatt,  06  Hun,  488,  21  N.  Y.  Supp.  862. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  ap- 
peUant  to  abide  the  event    All  concur. 


Wn^iETTS  V.  NEULICHT. 

(Supreme  Court,  AppeUate  Term,  First  Department.     April  28,  1921.) 

Landlord  and  tenant  ^s»27S^,  New,  vol.  IIA  Key-No.  Series— Sununaiy  pro- 
eeedii^  acainst  month  to  month  tenant,  without  filing  of  bill  of  particu- 
lajrs  dismissed. 

Landlord's  proceeding  against  month  to  month  tenant  will  be  dismissed, 
where  landlord  failed  to  file  bill  of  particulars  required  by  the  act  (Laws 
1920,  c.  136,  as  amended  by  Laws  1920,  c.  944),  since  in  such  case  the 
tenant  could  raise  the  question  of  the  reasonableness  of  the  rent. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  First  District. 

Proceeding  by  Frank  Willetts,  landloM,  against  Alexander  Neulicht, 
tenant.  From  a  final  order  granting  plaintiff's  motion  for  judgment  up- 
on the  pleadings,  the  tenant  appeals.  Reversed,  and  proceeding  dis- 
missed. 

Argued  March  term,  1921,  before  BIJUR,  WAGNER,  and  LY- 
DON,  JJ. 

Lester  R.  Bachner,  of  New  York  City,  for  appellant. 
Amstein  &  Levine,  of  New  York  City  (Gustave  Posner,  of  New 
York  City,  of  counsel),  for  respondent 

PER  CURIAM.    Inasmuch  as  the  tenancy  was  a  monthly  one,  the  , 
question  of  reasonableness  of  rent  could  be  raised  by  the  tenant,  and  * 
since  the  landlord  had  failed  to  file  the  bill  of  particulars  required  by 
the  act  (Laws  1920,  c.  136,  as  amended  by  Laws  1920,  c.  944),  the 
proceeding  should  have  been  dismissed. 

P  inal  order  reversed,  with  $30  costs,  and  proceeding  dismissed,  with 
costs. 


ZUBY  V.  HEIGHT  et  al. 

(Supreme  Oonrt,  AppeUate  Tenn,  First  Department     April  21,  1821.) 

1.  Joint  adventures  <&=»!— Share  in  profits  as  compeDsaiion  held  not  to  create. 

A  contract  whereby  plaintiff  was  employed  to  manage  defendant's 
factory  for  one-third  of  the  net  profits,  and  was  to  hare  a  drawing  ac- 
count of  $50  a  week,  was  not  a  joint  venture;  the  share  in  the  profits 
heing  merely  a  basis  of  compensation. 

2.  Master  and  servant  <@=>70 (3)— Drawing  aecoiint  payable  absolutely  under 

profit-sharing  contract. 

Under  a  contract  whereby  plaintiff  was  employed  to  manage  defend- 
ant's factory  for  one-third  of  the  net  profits  and  a  drawing  account  <rf 
$50  a  week,  the  drawing  account  was  payable  absolutely. 

^S9For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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Appeals  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Ks- 
trict. 

Action  by  Hyman  Zuby  against  Anna  Height  and  another.  From  a 
judgment  dismissing  the  complaint  upon  a  trial  before  a  judge  and  jury, 
plaintiflF  appeals.    Reversed,  and  new  trial  granted. 

Ai^ed  March  term,  1921,  before  BIJUR,  WAGNER,  and  LY- 
DON,  JJ. 

Borowsky  &  Burrows,  of  New  York  City  (Benjamin  Burrows,  of 
New  York  City,  of  counsel),  for  appellant. 

Judson  D.  Campbell,  of  New  York  City,  for  respondenta. 

BIJUR,  J.  The  sole  question  raised  on  these  appeals  is  whether 
plaintiff  was  entitled  to  recover  a  drawing  account  of  $50  per  week, 
under  an  agreement  which  provided  that  plaintiff  "shall  share  in  the 
profits  of  the  business  of  defendant  to  the  extent  of  one-third  of  the 
net  profit,"  plaintiff  further  agreeing  that  he  "shall  manage  the  fac- 
tory in  all  details  of  manufacturing  of  dresses,"  and  one  of  the  other 
plaintiffs  "will  assist  him  in  securing  such  business  as  the  factory  will 
be  able  to  handle.  It  is  further  agreed  that  there  shall  be  a  drawing 
account  for  each  of  the  plaintiffs,  the  amount  of  which  is  to  be  $50  per 
week,  the  same  to  be  deducted  from  their  share  of  the  net  profit."  For 
the  first  two  weeks  a  smaller  drawing  account  was  provided,  and  the 
duration  of  the  agreement  was  one  year.  There  was  no  denial  that 
plaintiffs  had  not  been  paid  the  "drawing  account"  of  the  weeks  involv- 
ed in  this  case.  Defendant's  counsel  moved  to  dismiss.  The  learned 
judge  below  said  to  plaintiff's  counsel: 

"The  basis  of  your  claim  would  be  a  share  of  the  profits.  Toa  have  not 
established  any  share  of  the  profits  as  the  basis  of  your  claim.  *  *  *  I 
think  before  you  would  be  entitled  to  recover,  even  under  your  complaint 
here,  you  would  have  to  show  what  the  net  profits  were,  and  that  the  plain- 
tiflfs  had  not  drawn  all  their  share  of  the  net  profits.*' 

[1,  2]  Defendant  respondents'  counsel  now  seeks  to  sustain  the  dis- 
missal on  the  plea  that  the  "contract  between  the  parties  constituted  a 
joint  venture."  Neither  ground,  however,  is  tenable.  The  agreement 
was  manifestly  one  of  employment  for  a  fixed  term,  with  fixed  duties, 
and  without  a  single  element  involved  in  partnership,  except  a  share  in 
the  net  profits,  which,  however,  was  merely  a  basis  of  compensation. 
There  was,  therefore,  no  joint  venture.  Moreover,  the  dismissal  was 
not  on  that  ground,  and  respondents  do  not  question  the  application  to 
this  case  of  the  established  rule  that  a  "drawing  account,"  as  it  is  known, 
is  payable  absolutely.  Lobsitz  v.  Leffler,  Thiele  &  Co.,  140  App.  Div. 
14,  124  N.  Y.  Supp.  533,  and  cases  there  cited. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


Digitized  by 


GooglQ 


90  188  NBW  YOSK  SUPPLEMENT  (Sup.  Ct 

MdBRIDE  ¥.  STANDARD  OIL  CO.  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  Third  Department    May  4,  1921.) 

L  Adkniralty  ^=»13 — ^Driver,  receiving  merefaandlse  from  vessel,  was  not  en- 
gaged in  maritime  woric,  outside  of  jurisdiction  of  Industrial  Commission. 

A  truck  driver,  sent  by  his  employer  to  receive  merchandise  from  a 
vessel  at  a  wharf,  was  not  engaged  in  performance  of  a  maritime  con- 
tract, or  transaction  outside  of  the  Jurisdiction  of  the  State  Industrial 
Commission. 
2.  Adndralty  <S=»2(y— Tort  held  not  of  maritime  charaeter,  outside  of  Jorisdle- 
tion  of  InAistrial  Commission. 

Where  truck  driver,  sent  to  receive  merchandise  from  a  vessel  at  a 
wharf,  •  was  injured  by  his  truck  sliding  backward  and  crushing  him 
against  the  vessel's  side,  the  tort,  if  any,  did  not  by  its  character  or  lo- 
cality give  jurisdiction  to  admiralty,  but  was  within  the  Jurisdiction  of  the 
State  Industrial  Commission. 

Woodward,  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

In  the  matter  of  the  claim  of  Matilda  McBride  against  the  Standard 
Oil  Company  of  New  York.  The  employer  and  self -insurer  appeals 
from  an  award  of  the  State  Industrial  Commission,  made  in  favor  of 
the  claimant  November  4,  1920.    Award  affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Martin  Carey,  of  New  York  City  (Courtland  Palmer,  of  New  York 
City,  of  counsel),  for  appellant. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent 

COCHRANE,  J.  The  record  discloses  that  the  appellant  was  en- 
gaged in  the  business  of  distributing  petroleum  and  its  products,  and 
that  William  McBride,  the  husband  of  the  claimant,  was  employed  as 
a  chauffeur  in  connection  with  such  business.  He  had  driven  a  truck 
to  the  dock  at  the  foot  of  West  Forty-Eighth  street  in  the  city  of  New 
York  to  procure  some  barrels  of  gasoline  from  a  barge  alongside  said 
dock.  With  the  assistance  of  others  he  had  completed  the  loading  of 
the  barrels  of  gasoline  from  the  barge  to  the  truck.  The  finding  of  the 
Commission  recites  that — 

"While  standing  on  the  side  of  the  barge,  while  making  the  barrels  safe  at 
the  end  of  his  truck,  the  brake  on  said  truck  was  released,  and  car  slid  back 
and  caught  the  left  leg  of  deceased  between  the  tall  of  truck  and  side  of 
boat." 

The  injury  thus  received  by  McBride  caused  his  death.  On  these 
facts  it  is  contended  by  the  appellant  that  the  work  which  McBride 
was  doing  was  maritime  in  its  nature,  and  that  the  State  Industrial 
Commission  for  that  reason  is  without  jurisdiction  in  this  proceeding. 

[  1  ]  The  appellant  in  its  argument  assumes  that  it  was  the  owner  of 
the  barge  in  question,  and  that  the  accident  was  caused  by  the  swaying 
of  the  barge,  whereby  the  leg  of  the  deceased  was  caught  between  it 
and  the  truck.    The  first  assumption  is  without  any  evidence  whatever 

^=:»For  other  cases  see  same  topic  4  KEY-NUMBER  In  aU  Key-Numbered  Digests  4  Indexes 


Digitized  by 


Google 


Sup.  Ct.)   •         Mac  DONALD  V.  HAMILTON  B.  WILM  A  CO.  91 

(188  N.y.B.) 

in  its  support,  and  the  second  assumption  is  opposed  to  the  express 
finding  of  the  Commission,  based  on  a  statement  of  the  appellant  in 
its  report  of  the  injury,  wherein  it  conceded  that  the  accident  occurred 
because  of  the  fact  that  ''brake  was  released,  and  car  slid  back  and 
caught  left  leg  between  tail  of  truck  and  side  of  boat." 

We  have  then  the  very  common  occurrence  of  a  business  concern 
sending  its  truck  in  charge  of  its  chauffeur  to  a  vessel  lying  at  a  wharf 
to  receive  merchandise  therefrom.  Can  it  reasonably  be  said  that  such 
chauffeur  is  engaged  in  a  maritime  transaction  or  in  the  performance 
of  a  maritime  contract?  In  Matter  of  Doey  v.  Clarence  P.  Rowland 
Co.,  Inc.,  224  N.  Y.  30,  120  N.  E.  53,  it  was  held  citing  Erie  R.  R.  Co. 
y.  Welsh,  242  U.  S.  303,  37  Sup.  Ct.  116,  61  L.  Ed.  319,  that  the  sub- 
ject-matter of  the  contract  or  the  nature  and  character  of  the  work 
to  be  done  constitute  the  test  in  determining  whether  a  contract  was  of 
a  maritime  nature.  The  appellant  says  in  its  report  of  injury  that  the 
occupation  of  McBride,  "when  injured,"  was  that  of  a  chauffeur.  The 
duties  of  a  chauffeur  in  the  nature  of  things  pertain  to  the  land  and 
not  to  water.  The  work  of  the  deceased  at  the  barge  was  merely  in- 
cidental to  his  general  duties  as  such  chauffeur,  and  had  nothing  other- 
wise to  do  with  the  barge.  His  employer  had  nothing  to  do  therewith, 
except  to  receive  its  merchandise  therefrom. 

The  appellant  further  contends  that  this  is  a  tort  case,  and  that  the 
sole  test  of  admiralty  jurisdiction  in  such  cases  is  locality.  If  there 
was  any  tort  in  this  case,  it  consisted  in  negligently  permitting  the 
brake  on  the  truck  to  be  released.  That  was  the  initial  wrong,  if 
there  was  a  wrong.  No  tort  or  wrongful  act  was  committed  on  the 
barge.  The  fact  that  McBride  was  standing  on  the  side  of  the  boat 
while  securing  the  loaded  gasoline  on  the  truck  was  merely  an  incident, 
and  quite  insufficient  to  confer  jurisdiction  on  a  court  of  admiralty, 
nothing  having  occurred  on  the  barge  or  in  connection  therewith  to 
contribute  in  any  way  to  the  accident.  We  conclude  that  the  tort,  if 
any,  did  not  occur  on  board  a  vessel  or  on  navigable  waters,  and  that 
the  deceased  was  not  engaged  in  the  performance  of  a  maritime  con- 
tract or  transaction. 

The  award  should  be  affirmed.  All  concur,  except  WOODWARD, 
J.,  dissenting. 


(196  App.  Div.  914) 

MaeDONALD  v.  HAMILTON  B.  WILLS  ft  CO.,  LimitedL 

(Supreme  CSourt,  Aiq;>ellate  Diyislon,  Fourth  Department    March  9,  1921.) 

L  Depositioim  ^»41— Order  for  open  eommission  to  examine  witness  should 
name  witness. 

An  order  for  an  open  commission  to  examine  witness  outside  the  state 
^oald  name  the  witness  to  be  examined. 
t,  neposftioDB  ^=s>41— Party  departing  from  pffBctioe  of  tafaJng  eommlsslon  on 
interfiogalories  required  to  seeore  oosIb  of  opponent. 

If  a  party  desires  to  depart  from  the  practice  of  taking  a  commission 
issued  on  written  interrogatories,  he  should  be  required  to  pay  or  secure 
liie  opposing  party  for  the  costs  and  expenses  which  he  will  incur. 

^=»For  otber  caaec  see  nm«  toplo  4  KBY-NUMBBR  In  aU  Key-Numbered  Digests  A  Indexes 
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3.  Depositions  <S=s>41— Moiion  popeiB  for  open  comniission  flbould 
facts  on  which  eoart  can  act. 

Motion  papers  for  an  order  for  an  open  commission  to  examine  witness- 
es outside  tbe  state  should  name  the  witnesses  to  be  examined,  and  should 
disclose  facts  on  which  the  Special  Term  can  act  in  respect  to  security  lor 
costs  and  expenses  incurred,  where  movant  desires  to  depart  from  the 
practice  of  taldng  a  commission  issued  on  written  interrogatories. 

Action  by  William  B.  MacDonald  against  Hamilton  B.  Wills  &  Co., 
Limited.  From  an  order  granting  a  motion  for  open  commission  to 
examine  a  witness,  defendant  appeals.  Order  reversed,  and  motion 
denied,  but  with  leave  to  renew. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  HUBBS,  CLARK, 
and  ROWLAND  L.  DAVIS,  JJ. 

PER  CURIAM.  Order  reversed,  with  $1Q  costs  and  disbursements, 
and  motion  denied,  with  $10  costs,  but  with  leave  to  renew. 

[1-3]  Held,  an  order  for  an  open  commission  to  examine  witnesses 
outside  the  state  should  name  the  witnesses  to  be  examined.  Matter 
of  Anderson's  Will,  84  App.  Div.  268,  82  N.  Y.  Supp.  683 ;  Ordway 
V.  Radigan,  114  App.  Div.  538,  100  N.  Y.  Supp.  121.  If  a  party  de- 
sires to  depart  from  the  practice  of  taking  a  commission  issued  upon 
written  interrc^atories,  he  should  be  required  to  pay  or  secure  the  op- 
posing party  for  the  costs  and  expenses  which  he  will  incur.  Reed  v. 
Fenn,  138  App.  Div.  417,  122  N.  Y.  Supp.  938. 

The  motion  papers  should  disclose  facts  upon  which  the  Special  Term 
can  act  in  the  respects  above  mentioned.    All  concur. 


(115  Misc.  Rep.  366) 

T4USZIG  v.  KANTOR. 

(Supreme  C^ourt,  Appellate  Term,  First  Department.    May  8,  1921.) 

1.  Courts  <S=>190(2)— Order  of  Municipal  Court,  denyinir  landlorcPs  motion  for 

order  directing  clerii  to  deliver  warrant,  not  appealable. 

An  order  in  a  summary  proceeding,  denying  landlord's  motion  for  an  or- 
der directing  the  clerk  to  deUver  a  warrant,  is  not  appealable,  under 
Municipal  Court  Code,  §  154. 

2.  Landlord  and  tenant  ^S^21SH,  New,  toL  llA  Key-No.  Series— SunuiHUT 

proceeding  ''pending,"  within  statute  prior  to  issuanee  of  warrant. 

Where  court  made  a  final  order  in  landlord's  summary  proceeding,  di- 
recting that  a  warrant  issue,  but,  on  landlord's  consent  to  tenant  retain- 
ing possession  until  certain  date,  indorsed  on  the  papers  that  the  land- 
lord consented  to  a  stay  of  warrant  until  such  date,  so  that  no  warrant 
was  in  fact  issued  prior  thereto,  and  where,  prior  to  such  date,  Laws  1920, 
c.  942,  took  effect,  providing  that  a  warrant  should  not  issue  In  a  "pend- 
ing proceeding,"  unless  the  proceeding  was  within  exceptions  enumer- 
ated in  the  statute,  the  court  was  without  authority  to  direct  issuance  of 
warrant  on  such  date.  In  the  absence  of  such  a  showing;  tbe  proceeding 
being  a  "pending"  proceeding  within  the  statute,  notwithstanding  entry 
of  final  order  before  statute  took  effect,  and  notwithstanding  that  the 
parties  intended  that  the  warrant  should  have  been  issued  prior  thereto, 

»  -  —  — ■  ■  ■  —  ■  .. 
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fllnce  it  is  not  fhe  final  order,  but  the  issaanee  of  the  warrant,  which 
annals  the  relationj^  landlord  and  tenant,  onder  Code  dv,  Proc.  | 
2253,  and  in  view  ofMunicipal  Court  Code,  S  0. 

[/Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Pending.} 

S.  Gourts  €^23— JiuisAeCion  cannot  be  conferred  by  stipulaliloii  of  parties. 

The  parties  cannot  by  stipulation  confer  upon  the  court  jurisdiction 
which  the  Legislatnre  has  taken  away  from  it. 

4.  Landlord  and  tenaot  «8s>311— Wanant  not  issued  ontU  delivered  for  ex- 
ectttioii* 

A  warrant  is  not  issued  in  landlord's  summary  proceeding  until  it  is  not 
only  signed,  but  actually  delivered  for  execution. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Summary  proceeding  by  Tillie  Tauszig,  landlord,  against  David 
Kantor,  tenant.  From  an  order  denying  the  landlord's  motion  for  an 
order  directing  the  clerk  to  deliver  a  warrant,  the  landlord  appeals. 
Appeal  dismissed. 

Argued  December  term,  1921,  before  GUY,  LEHMAN,  and  WAG- 
NER, JJ. 

Gustavus  A.  Rogers,  of  New  York  City,  for  appellant. 
Oppenheim  &  Helfant,  of  New  York  City  (Benjamin  Oppenheim,  of 
New  York  City,  of  counsel),  for  respondent. 

LEHMAN,  J.  The  landlord  initiated  summary  proceedings  against 
the  tenant  on  the  ground  that  he  was  holding  over  after  the  expiration 
of  his  term.  Upon  the  return  day,  in  April,  1920,  the  tenant  appeared 
in  person  and  asked  for  a  three  months'  stay,  which  was  granted.  The 
exact  nature  of  the  proceedings  at  that  time  does  not  appear  in  the  rec- 
ord, but  it  is  undisputed  that  no  final  order  was  entered  at  that  time, 
and  the  tenant  did  not  deposit  the  rent  in  court  or  pay  the  same  to  the 
landlord.  On  August  21,  1920,  a  final  order  against  the  tenant  was 
signed,  directing,  among  other  things,  in  the  usual  form,  that  a  warrant 
issue.  Thereupon  the  tenant  moved,  upon  an  order  to  show  cause,  for 
.  a  further  stay,  and  the  motion  was  heard  on  September  8,  1920.  Upon 
the  hearing  of  that  motion  the  trial  justice  informed  the  tenant  that 
no  further  stay  could  be  granted  to  him,  but  upon  the  urgent  request 
of  the  tenant  the  trial  justice  asked  the  landlord  whether  she  would 
consent,  if  the  warrant  were  issued,  *'to  stay  physically  putting  the 
tenant  out  of  possession  until  after  the  Jewish  holidays,  if  the  tenant 
would  agree  to  peaceably  and  quietly  give  up  possession  of  the  premises 
on  September  30,  1920,  without  application  for  further  stay,  or  doing 
anything  to  resist  the  landlord  from  executing  the  warramt  on  October 
1st,  if  the  tenant  failed  to  comply  with  the  stipulation."  The  landlord 
replied  that  he  would  agree  that  the  warrant  should  issue,  but  that  he 
should  do  nothing  until  September  30,  1920.  The  trial  justice  there- 
upon indorsed  on  the  papers  the  words :  "Landlord  consents  to  stay  of 
warrant  until  September  30,  1920." 

#s»For  oUier  eiuies  see  same  topic  &  KBY-NUMBSR  in  all  Key-Numbered  Dlcests  A  Indexes 
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It  further  appears  that  on  the  day  prior  to  the  hearing  a  warrant  to 
dispossess  the  tenant  was  prepared  upon  the  uiual  form,  but  was  not 
signed  by  the  clerk  of  the  court.  On  September  27,  1920,  chapter  942 
of  the  Laws  of  1920  was  enacted  and  became  immediately  effective, 
and  it  was  therein  provided  that  in  a  pending  proceeding  for  the  recov- 
ery of  real  property  in  the  city  of  New  York,  on  the  ground  that  the 
occupant  holds  over  after  the  expiration  of  his  term,  a  warrant  shall 
not  be  issued  unless  the  petitioner  establishes  to  the  satisfaction  of  the 
court  that  the  proceeding  is  one  mentioned  in  the  exceptions  enumerated 
in  the  statute.  The  tenant,  relying  upon  the  provisions  of  this  statute, 
has  refused  to  give  up  possession  of  the  premises,  and  the  landlord 
thereupon  obtained  an  order  to  show  cause  "why  an  order  should  not 
be  made  herein  directing  that  the  clerk  of  this  court  deliver  to  the  land- 
lord herein  the  warrant  in  these  proceedings  as  and  under  the  date  of 
September  8,  1920,  and  why  the  landlord  should  not  have  such  other  or 
further  relief  as  to  the  court  may  seem  proper."  Upon  the  return 
date  the  tenant  did  not  dispute  any  of  the  allegations  of  fact  set  forth 
in  the  moving  papers,  and  the  court  expressly  fotmd  the  tacts  to  be  as 
stated  therein,  but  denied  the  landlord's  motion,  "because  of  the  lack 
of  power  of  the  court  to  grant  the  order  prayed  for  by  reason  of  the 
enactment  of  chapters  942  to  953  of  the  Laws  of  1920,  passed  Septem- 
ber 27,  1920."  The  landlord  now  appeals  from  the  order  denying  her 
motion. 

[1-3]  We  are  all  agreed  that  the  order  is  not  an  appealable  order  un- 
der section  154  of  the  Municipal  Court  Code  (Laws  1915,  c.  279),  but 
I  cannot  agree  with  the  suggestion  of  Mr.  Justice  GUY  that  the  sum- 
mary proceedings  are  not  pending  within  the  meaning  of  chapter  942 
of  the  Laws  of  1920,  ot  that  the  clerk  should  or  could  deliver  a  warrant 
to  the  landlord.  There  can  be  no  doubt  but  that  the  tenant  has  obtained 
the  right  to  continue  in  possession  of  the  premises  after  September  8th 
solely  because,  upon  his  stipulation  to  leave  the  premises  peaceably  on 
Setember  30th,  the  landlord  consented  to  staying  the  execution  of  the 
final  order  and  the  court  granted  a  stay  upon  the  landlord's  consent.  ,  It 
may  be  that  in  some  cases  the  willful  failure  of  a  party  to  comply  with 
a  stipulation  which  he  entered  into  for  the  express  purpose  of  secur-  ■ 
ing  a  mandate  of  the  court  in  his  favor  can  be  punished  as  a  contempt 
of  court,  and  at  the  present  time  we  need  not  express  any  opinion  as  to 
whether,  in  view  of  the  enactment  of  the  rent  laws,  the  landlord  in  the 
present  case  would  be  entitled  to  such  relief,  if  he  asked  for  it.  The 
stipulation  of  the  parties  cannot,  however,  confer  upon  the  court  a 
jurisdiction  which  fhe  Legislature  has  taken  away  from  the  court,  and 
consequently,  in  spite  of  this  stipulation,  the  court  cannot  direct  that 
a  warrant  shall  be  issued  in  any  pending  proceeding,  brought  upon  the 
ground  that  the  tenant  is  holding  over,  unless  the  landlord  establishes 
to  the  satisfaction  of  the  court  that  the  proceeding  is  one  mentioned  in 
the  exceptions  enumerated  in  chapter  942  of  the  Laws  of  1920,  and 
concedediy  she  has  not  even  sought  to  establish  such  facts. 

It  is  urged,  however,  that  under  the  stipulation  it  was  intended  that 
the  warrant  should  issue  on  September  8th,  and  that  only  its  execution 
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should  be  stayed,  and  that  the  trial  justice  should  now  order  the  clerk 
to  deliver  the  warrant  as  if  issued  on  the  date  of  the  stipulation,  and, 
if  necessary,  to  amend  the  record  of  the  proceedings  held  on  September 
8th  to  effectuate  the  intent  of  the  parties.  It  seems  to  me  that  that 
contention  is  without  merit  A  proceeding  is  pending  within  the  mean- 
ing of  the  statute^  even  though  a  final  order  has  been  entered,  until  the 
warrant  is  actually  issued.  If  the  trial  justice  did  not  stay  the  issuance 
of  the  warrant  on  September  8th,  then  the  signing  of  the  warrant  was 
only  a  ministerial  act  on  the  part  of  the  clerk,  which  the  trial  justice 
has  no  authority  to  direct  the  clerk  to  perform.  In  the  case  of  People 
ex  rel.  Kilgallon  v.  Nuhn,  92  Misc.  Rep.  315,  156  N.  Y.  Supp.  561. 
affirmed  without  opinion  173  App.  Div.  895,  156  N.  Y.  Supp.  1151,  the 
court  said : 

"When  the  final  order  was  made  and  deUvered  to  the  respondent  [the 
clerk  of  the  court],  it  was  his  duty  thereupon  to  sign  and  issue  the  war- 
rant, unless  he  was  stayed  from  so  doing  by  some  statutory  provision  or  by 
an  order  of  a  court  of  competent  jurisdiction.  The  warrant  is  issued  when 
signed  by  the  clerk  of  the  Municipal  Court  and  deUvered  for  execution.  Ash 
V.  Purnell,  32  N.  Y.  State  Reporter,  306.  The  warrant  was  not  signed  by  the 
clerk  until  about  October  29,  1915,  on  which  day  an  order  was  made  by  the 
justice  making  the  final  order,  directing  respondent  to  sign  the  warrant  *as 
filed  and  now  in  his  office'  as  of  the  date  of  said  final  order.  The  justice  had 
no  authority  to  make  such  an  order ;  the  performance  by  the  derk  of  his  duty 
in  that  regard  could  be  compelled  by  a  writ  of  mandamus." 

Under  the  authority  of  that  case  it  would  appear  that  the  landlord's 
remedy,  if  any,  was  by  mandamus,  and  not  by  motion  made  in  the 
Municipal  Court.  In  the  present  case,  however,  the  clerk  properly  re- 
fused to  sign  or  deliver  any  warrant.  The  trial  justice  has  the  right  to 
amend  the  record  of  the  proceedings  only  in  so  far  as  that  record  is 
incorrect.  If  he  intended  to  grant  only  a  stay  of  the  execution  of  the 
warrant,  but  to  direct  the  clerk  to  issue  the  warrant  immediately,  it  is 
quite  probable  that  he  would  have  power  to  amend  the  record  in  that 
respect ;  but  until  such  direction  was  complied  with  the  warrant  would 
still  not  have  been  issued,  and  the  proceeding  would  still  be  pending, 
within  the  meaning  of  chapter  942  of  the  Laws  of  1920.  The  issuance 
of  the  warrant  is  a  distinct  step  in  the  proceedings.  It  is  not  the  iSnal 
order,  but  only  the  issuing >of  the  warrant  which  annuls  the  relation  of 
landlord  and  tenant.  Section  2253  of  the  Code  of  Civil  Procedure; 
Comwell  v.  Sanford.  222  N.  Y.  248, 118  N.  E.  620. 

[4]  The  amendment  of  the  record  would  at  most  have  the  effect  of 
a  direction  to  the  clerk  as  of  September  8th  for  the  immediate  is- 
suance of  the  warrant,  but  it  would  still  be  the  fact  that  no  warrant  was 
sign^  by  the  clerk  or  delivered.  A  warrant  is  not  issued  until  it  is 
not  only  signed,  but  actually  delivered  for  execution.  "The  clerk  can- 
not execute  it,  and  while  in  his  hands  it  is  subject  to  the  control  of  the 
landlord,  who  may  not  want  it  executed.  The  words  in  section  2251, 
that  'the  justice  must  thereupon  issue  his  warrant,'  etc.,  evidently  mean 
that  he  must,  if  requested,  issue  the  same."  See  McAdam  on  Landlord 
and  Tenant  (4th  Ed.)  vol.  3,  p.  140.  It  is  true  that  in  Ash  v.  Pumell 
(Com.  PI.)  11  N.  Y.  Supp.  54,  it  was  held  that  the  warrant  was  is- 
sued when  the  magistrate  signs  the  warrant  and  delivers  it  to  the  clerk 
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of  his  court,  and  that  case  has  been  cited  in  People  ex  rel.  Kilgallon  v. 
Nuhn,  supra,  with  approval ;  but,  as  shown  above,  it  is  cited  as  authority 
for  the  rule  that  "the  warrant  is  issued  when  signed  by  the  clerk  of 
the  Municipal  Court  and  delivered  for  execution.'^  (Italics  are  mine.) 

Even  if  the  x:ase  of  Ash  v.  Pumell,  supra,  established  the  rule  that 
a  warrant  was  issued  when  signed  by  the  judge  and  delivered  to  the 
clerk,  though  it  remained  in  the  possession  of  the  clerk  and  was  never 
delivered  by  him  for  execution,  that  rule  would  still  not  apply  to  this 
case,  for  it  rests  upon  the  proposition  that  the  statute  as  it  existed  at 
that  time  placed  the  duty  of  signing  and  issuing  the  warrant  on  the 
judge,  and  not  the  clerk,  and  when  the  trial  judge  had  delivered  the 
warrant  to  the  clerk  for  the  purpose  of  having  it  executed,  he  had  per- 
formed his  full  duty  under  the  statute;  but  under  Municipal  Court 
Code,  §  6,  the  clerk  has  the  right  to  sign  the  warrant,  and  the  warrant 
cannot  be  said  to  be  issued  until  the  person  signing  it  has  delivered  it 
over  to  some  person  authorized  to  receive  it.  In  its  final  analysis, 
therefore,  the  landlord  had  the  right  on  September  8th  to  the  issuance 
of  a  warrant,  but  because  of  the  promise  of  the  tenant  to  vacate  quietly 
on  September  30th  he  did  not  demand  that  the  warrant  be  issued  until 
after  that  date.  Until  the  warrant  was  issued,  the  proceedings  are 
pending,  and  in  a  pending  proceeding  no  final  warrant  can  now  issue. 

Appeal  should  therefore  be  dismissed,  without  costs. 

WAGNER,  J.,  concurs. 

GUY,  J.  (concurring).  On  the  hearing  of  September  8,  1920,  the 
court  refused  the  tenant's  application  for  a  further  stay,  and  directed 
the  issuance  of  a  warrant,  and  the  clerk  actually  made  out  a  warrant 
as  of  that  date.  After  such  direction,  on  the 'tenant's  stipulation  that 
the  warrant  should  issue  as  of  that  date,  and  that  he  would  vacate  the 
premises  on  September  30,  1920,  the  court  indorsed  on  the  papers: 
*Xandlord  consents  to  stay  of  warrant  until  September  30,  1920." 

Had  there  been  no  previous  determination  by  the  court  refusing  a 
stay  and  directing  the  issuance  of  a  warrant,  such  indorsement  would 
be  construed  to  mean  that  the  issuance  of  a  warrant  was  stayed ;  but  in 
the  light  of  the  actual  decision,  and  the  direction  that  a  warrant  issue 
as  of  that  date,  and  the  subsequent  stipulation  to  the  same  effect,  it  must 
be  construed  as  meaning  that  merely  the  execution  of  the  warrant  al- 
ready directed  to  be  issued  was  stayed.  The  appending  of  the  signa- 
ture to  the  warrant  was  a  mere  clerical  omission,  which,  under  section 
6,  subdivision  7,  of  the  Municipal  Court  Code,  the  court  had  power  to 
correct  at  any  time.  For  the  purposes  of  this  proceeding,  therefore)  the 
warrant  must  be  deemed  to  have  issued  as  of  September  8,  1920,  and 
the  proceeding  was  no  longer  a  pending  proceeding.  The  statutory  pro- 
vision subsequently  enacted  against  the  issuance  of  a  warrant  in  pend- 
ing proceedings  is  not  applicable. 

I  am  of  the  opinion,  however,  that  the  order  from  which  the  appeal 
is  taken  is  not  an  appealable  order,  and  that  the  landlord's  remedy  is 
by  mandamus.  As  a  fraud  has  been  practiced  upon  the  court  and  upon 
plaintiflF  by  the  tenant's  refusal  to  carry  out  the  terms  of  his  stipula- 
tion, the  dismissal  should  be  without  costs  of  appeal. 
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(196App.  Dlv.  679) 

In  re  KIMBALL,  ViUaire  Treasurer. 

(Supreme  Court,  Appellate  Division,  Second  Department.    May  6,  1921.) 

1.  Taxation  ^=^908 — Statute  held  to  supersede  former  ineome  tax  statute 

as  to  method  of  dividuig  moneys. 

Laws  1920,  c.  694,  which  amended  Tax  Law,  S  382,  superseded  the 
method  of  dividing  income  tax  moneys  under  the  statute  of  1919  (Laws 
1919,  c.  627)  by  its  recognition  of  incorporated  villages  as  entitled  to  a 
ratable  share,  and  state  moneys  coming  to  the  county  after  May  10  were 
to  be  distributed  under  this  later  act,  and  when  in  October,  1919,  the  comp- 
troller's future  estimate  became  incoritorated  in  the  county  budget;  both 
his  aggregate  figure  and  the  method  of  town  apportionment  by  divid- 
ing these  credits  were  necessarily  provisional,  being  dependent  on  the 
law  remaining  unchanged. 

2.  Mandamus  <(D=>16(1)— As  remedy  to  eompel  second  payment  of  proceeds  of 

taxation  by  county  treasurer  denied  as  fruitless. 

After  division  and  application  by  a  county,  treasurer  of  income  tax  to 
towns,  under  Tax  Law,  §  382,  as  amended  by  Laws  1920,  c.  694,  mandamus 
was  not  proper  remedy  to  compel  a  second  payment  of  part  of  the  pro- 
ceeds to  a  constituent  village  of  that  town  by  reason  of  an  overcredit 
to  the  town,  as  it  would  be  vain  and  fruitless ;  the  moneys  having  been 
applied  to  reduce  taxation  of  the  entire  town. 

Appeal  from  Special  Term,  Nassau  County. 

In  the  matter  of  the  application  of  Frederick  A.  Kimball,  as  Treas- 
urer of  the  Village  of  Garden  City,  for  a  writ  of  mandamus  addressed 
to  William  E.  Luyster,  as  Treasurer  of  the  County  of  Nassau.  From 
an  order  denying  the  motion,  petitioner  appeals.    Order  affirmed. 

The  order  appealed  from  denied  a  motion  for  a  mandamus  to  require  the 
county  treasurer  to  pay  to  the  treasurer  of  the  village  of  Garden  Gity,  $9,- 
425.80,  or  the  proportion  due  to  that  village  from  the  50  per  centum  of  the 
state  income  tax  collections  under  section  382  of  the  Tax  Law  (Ck)nsol.  Laws, 
c.  60),  as  amended  by  Laws  of  1020,  c.  694.  In  Octobe^,  1919,  the  Nassau 
county  officials  made  up  the  budget  for  the  coming  year.  As  the  county 
treasurer  had  been  advised  that  $198,174  was  the  estimated  share  of  the  state 
ilicome  tax  that  would  be  payable  to  Nassau  county,  he  apportioned  this 
credit  to  the  towns  of  Nassau  county  as  follows: 

Hempstead $105,135 

Oyster  Bay   41,277 

North  Hempstead   51,762 

These  credits  were  entered  for  the  taxes  to  become  payable  in  the  spring  of 
1920.  However,  on  May  10,  1920,  the  Legislature  amended  section  382  of  the 
Tax  Law  (Laws  1920,  c.  694),  so  as  to  give  a  village  within  a  town  a  part  of 
such  income  tax  moneys,  to  be  divided  in  the  proportion  that  the  assessed  val- 
uation of  village  real  property  boars  to  the  total  valuation  of  the  real  prop- 
erty in  such  town,  including  such  village.  The  state  comptroller's  pajments 
to  the  county  treasurer  on  account  of  income  tax  in  1920  were : 

June  4,  1920 $176,198.72 

T>ctober  4, 1920 22,024.84 

December  31,  1920 2,753.10 

$200,976.66 
In  January,  1921,  the  village  of  Garden  City  applied  for  this  writ,  in  which 
$9,425.80  was  set  forth  as  the  proper  sum  due  it  under  this  1920  amendment. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  PUTNAM, 
KELLY,  and  JAYCOX,  JJ. 
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C.  Walter  Randall,  of  New  York  City,  for  appellant 
H.  Stewart  McKnight,  of  Mineola,  for  respondent 

PUTNAM,  J.  [1,  2]  In  our  opinion  the  act  of  1920  superseded  the 
method  of  dividing  income  tax  moneys  under  the  statute  of  1919 
(Laws,  1919,  c.  627),  by  its  recognition  of  incorporated  villages  as  en- 
titled to  a  ratable  share.  That  state  moneys  coming  to  the  county  after 
May  10th  were  to  be  distributed  under  this  later  act  When  in  Octo- 
ber, 1919,  the  comptroller's  future  estimate  became  incorporated  in 
the  county  budget,  both  his  aggregate  figure  and  the  method  of  town 
apportionment  by  dividing  these  credits  were  necessarily  provisional, 
being  dependent  on  the  law  remaining  unchanged.  But  after  division 
and  application  of  these  funds  to  the  Nassau  towns,  even  if  the  dis- 
tribution is  not  correct  by  reason  of  an  overcredit  to  Hempstead,  as  a 
town  containing  a  village,  the  funds  no  longer  are  in  the  county  treas- 
ury for  payment  a  second  time.  The  moneys  have  been  applied  to  re- 
duce taxation  of  the  entire  town,  and  it  would  be  vain  and  fruitless  to 
compel  by  mandamus  a  second  payment  of  part  of  same  proceeds  to 
a  constituent  village  of  that  town.  Mandamus,  therefore,  is  not  the 
proper  remedy.  People  v.  Supervisors  of  Greene  County,  12  Barb.  217 ; 
Public  Service  Com.  v.  Int.  Railway  Co.,  224  N.  Y.  631,  120  N.  E.  727. 

The  present  inequality  could  perhaps  be  redressed  by  future  action 
of  the  supervisors,  or  may  in  other  ways  be  properly  remedied. 

The  order  is  therefore  affirmed,  hut  without  costs.    All  concur. 


(196  App.  Div.  472) 

•     VAN  HORN  T.  VAN  HORN  et  aL 

(Supreme  Conrt,  Appellate  Division,   First  Department.     April  29,   1921.) 

1.  Divorce  ^=^236 — ^Deeree  may  adopt  provision  of  separatioD  agreemeDt  as  to 

alimony  and  support  of  children. 

A  divorce  decree  may  adopt  provision  of  separation  agreement  with  re- 
spect to  alimony  and  the  support  of  children. 

2.  Divorce  <^=^331 — Wife's  violation  of  divorce  decree  of  other  state  no  defense 

in  action  against  luisband  for  accrued  alimony,  where  husband  has  noC 
applied  to  court  of  other  state  rendering  decree  for  relief. 

Where  a  court  of  another  state,  in  rendering  divorce  decree  for  wife, 
adopted  separation  agreement  as  a  part  of  decree,  with  respect  to  alimony 
and  the  support  of  the  children,  the  husband,  being  sued  in  New  York 
for -accrued  alimony,  could  not  defend  on  the  ground  that  the  wife  had 
violated  the  separation  agreement,  which  had  become  a  part  of  the 
decree,  thus  relieving  him  from  liability  for  alimony,  without  first  having 
applied  to  the  court  of  the  other  state  for  relief  therefrom  on  such  ground ; 
his  failure  to  apply  to  court  of  other  state  constituting  a  waiver  of  %ie 
objection. 

3.  Divorce  €=»331 — ^Decree  of  court  of  other  state  reserving  power  to  mo<fify 

provisions  as  to  alimony  does  not  preclude  action  in  this  state  for  ae- 
crued  alimony. 

That  court  of  another  state,  in  rendering  divorce  decree  for  wife,  re- 
served the  power  to  modify  or  anAul  the  provisions  as  to  alimony  and 
support  of  children  in  wife's  custody,  did  not  preclude  wife  from  bringing 
action  in  New  York  for  accrued  alimony,  since  such  reservation  in  the 

^s^For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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decree  did  not  empower  the  court  of  the  other  state  to  modify  it  with 
respect  to  accrued  alimony,  but  merely  as  to  payments  to  accrue  subse- 
quent to  application  for  modification. 

4.  Husband  and  wife  ^=>280'— Court  cannot  chimge  provisioog  of  separation 
agreement  without  obtaining  jurisdiction  of  the  parties. 

Where  separation  agreement  gave  wife  custody  of  children,  and  required 
husband  to  make  payments  to  a  trustee  for  the  support  of  wife  and  chil- 
dren, the  court  of  another  state,  in  wife's  subsequent  divorce  action,  cannot 
annul  or  modify  the  separation  agreement,  nor  change  the  husband's 
obligations  with  respect  to  the  support  of  wife  and  children  as  provided 
for  therein,  without  the  consent  of  the  parties.  Issues  duly  presented,  the 
presence  of  the  trustee,  and  adequate  proof. 

6.  Husband  and  wife  <$=^79  (6)— Wife^s  failure  to  wader  aeeount  of  purcbaseB 
as  required  by  separation  agreement  waived  by  luisband's  failure  to 
insist  tiiereon« 

Husband's  failure  to  insist  on  rendition  of  accounts  of  purchases  made 
by  wife  for  child  in  wife's  custody,  as  required  by  separation  agreement, 
for  period  of  six  months,  constituted  a  waiver  of  tLe  right  to  declare 
wife's  rights  under  agreement  forfeited  for  failure  to  render  such  account. 

6.  Husband  and  wife  <9=»279(6)— Wife^s  failure  to  get  husband's  eonsent  be- 

fore taking  child  out  of  tlie  dty  for  short  trips  not  ground  for  repudiation 
of  separation  agreement. 

Action  of  wife,  in  taking  son  placed  in  her  custody  pursuant  to  separa- 
tion agreement  out  of  the  dty  over  a  week  end,  or  on  another  occasion 
for  a  three-weeks  period,  without  getting  husband's  coiisent,  as  required 
by  separation  agreement,  where  effort  had  been  made  to  get  consent  before 
first  trip,  and  where  the  boy  had  written  his  father  before  the  second  trip, 
and  where  the  second  trip  was  taken  for  the  good  of  the  boy's  health, 
did  not  constitute  such  a  violation  of  the  agreement  as  entitled  husband 
to  repudiate  It 

7.  Husband  and  wife  <&=»279  (6) —Children's  refusal  to  comply  witli  father's 

request  as  to  education,  vdthout  mother's  fault,  not  ground  for  repudia- 
tion of  separation  agreement. 

Refusal  of  boys,  placed  in  mother's  custody  by  separation  agreement 
giving  father  control  over  their  education,  to  attend  the  school  selected 
for  them  by  the  father,  without  the  mother  being  responsible  for  such 
refusal,  did  not  entitle  the  father  to  repudiate  the  separation  agreement. 

&  Husband  and  wife  ^=»279  (6) —Husband's  repudiation  of  separation  agree- 
ment precluded  him  from  claiming  that  wife  waived  rights. 

Husband,  having  written  to  wife  that  he  would  make  no  further  pay- 
ments under  separation  agreement,  could  not  claim  that  an  unsuccessful 
action  subsequently  brought  by  wife  to  annul  the  agreement  pre<duded  her 
from  bringing  acUon  to  recover  accrued  payments. 

9.  Appeal  and  error  ^=^108^— Immaterial  instruction  held  harmless. 

In  wife's  action  for  accrued  payments  due  under  separation  agreement, 
instruction  that  husband's  letter,  notifying  wife  that  he  would  make  no 
further  payments  under  the  agreement,  constituted  a  violation  thereof,  if 
erroneous,  was  harmless,  where  only  materiality  of  instruction  was 
whether  wife's  action  to  annul  agreement  was  In  violation  of  her  contract 
not  to  molest  husband,  since  the  husband,  having  manifested  an  intention 
to  repudiate  the  agreement,  could  not  complain  of  wife's  action  to  annul. 

10.  Husband  and  wife  <^=»281— -Wife,  suing  for  accrued  paym^its  due  under 
separation  agreement,  entitled  to  interest. 

Wife,  given  custody  of  children  by  separation  agreement  In  which  hus- 
band agreed  to  provide  for  children,  in  action  for  accrued  payments, 
could  recover  Interest  on  allowances  for  the  clothing  and  maintenance  of 
children. 

^s»For  other  cases  see  same  topto  A  KBT-NUMBER  in  all  Key-Numbered  Dlgeeta  &  Indexes 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  Eudora  S.  Van  Horn  against  Frank  M.  Van  Horn,  im- 
pleaded, etc.  From  a  judgment  for  plaintiff,  and  from  an  order  deny- 
ing a  motion  for  a  new  tnal,  the  named  defendant  appeals.    Affirmed. 

Argued  before  BOWLING,  LAUGHLIN,  SMITH,  MERRELL, 
and  GREENBAUM,  JJ. 

Edwin  W.  Willcox,  of  New  York  City  (Martin  W.  Littleton,  of 
New  York  City,  of  counsel),  for  appellant. 

Putney,  Twombly  &  Putney,  of  New  York  City  (Luke  D.  Stapleton, 
of  New  York  City,  of  counsel,  and  Edmonds  Putney,  of  New  York 
City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  Appellant  and  the  plaintiff  were  married  on  the 
18th  of  November,  1891.  They  lived  together  until  1908,  and  then 
separated,  and  thereafter,  on  the  29th  of  April,  1910,  executed  a  for- 
mal separation  agreement,  with  the  defendant  Halpin  as  trustee.  It  is 
recited  in  the  separation  agreement  that  the  husband  and  wife  were 
then  living  separate  and  apart  and  that  three  children  had  been  born 
to  them.  The  wife  was  awarded  their  custody.  It  provided  that  the 
husband  and  wife  should  continue  to  live  separate  and  apart,  each 
free  from  the  other's  marital  control,  as  if  unmarried,  and  that  they 
were  at  liberty  to  reside  anywhere,  except  that  the  wife  was  not  to 
reside  outside  of  the  city  of  New  York  without  the  consent  of  the  hus- 
band while  the  youngest  child,  who  was  then  9  years  of  age,  resided 
with  her,  unless  with  the  approval  of  the  trustee.  Plaintiff  brought  an 
action  for  divorce  in  the  Second  judicial  district  court  of  Nevada,  in 
Washoe  county,  against  her  husband,  and  on  .the  14th  of  March,  1911, 
on  his  appearance  therein,  the  court  having  full  jurisdiction  of  the  par- 
ties, a  decree  of  divorce  was  granted  in  favor  of  the  plaintiff  on  the 
ground  of  extreme  cruelty  and  willful  desertion  for  more  than  one  year. 

On  the  4th  of  May,  1911,  the  decree  was  modified,  by  striking  out 
the  recital  that  one  of  the  grounds  upon  which  it  was  granted  was  ex- 
treme cruelty.  By  the  separation  agreement  the  husband  agreed  to 
pay  to  the  trustee  during  the  life  of  the  wife  or  until  she  remarried,  for 
her  use  and  benefit  so  long  as  she  observed  the  covenants,  conditions, 
and  provisions  of  the  agreement,  the  sum  of  $2,500  per  annum  in  equal 
monthly  payments,  commencing  on  the  1st  oif  May,  1910,  and  in  addi- 
tion thereto  one-fifth  of  his  annual  income  in  excess  of  $10,000,  as 
shown  by  the  books  of  A.  B.  Leach  &  Co.,  or  otherwise,  on  inspection 
by  the  trustee  at  the  end  of  each  fiscal  year,  and  he  further  agreed  to 
take  out  and  carry  a  policy  of  life  insurance  on  his  own  life,  payable  to 
the  wife  as  beneficiary,  provided  she  survived  him  and  did  not  remarry 
before  his  death,  and  to  take  out  and  carry  until  'December  11,  191o, 
insurance  on  his  own  life  aggregating  $20,000,  payable  to  the  three 
children  in  equal  shares,  and  $10,000  from  tliat  date  until  the  29th  of 
December,  1916,  payable  to  the  two  younger  children.  It  was  pro- 
vided that  the  parties  should  have  equal  communication  with,  access  to, 
and  control  and  custody  of  the  children  until  they  respectively  attain- 
ed their  majority,  but  they  were  to  reside  with  their  mother,  provided 
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she  resided  in  the  city  of  New  York,  or  elsewhere  with  the  consent  of 
the  trustee ;  and  the  husband  was  given  the  option  to  have  the  full  cus- 
tody of  the  children  for  week-ends  during  the  daytime,  and  on  special 
occasions  and  legal  holidays,  and  on  special  occasions  from  Friday  un- 
til Monday,  and  at  such  other  times  as  he  should  request,  on  giving  24 
hours'  notice  thereof.  The  husband  further  agreed  to  pay  to  the  trus- 
tee $33.35  per  month  for  each  of  the  children  during  minority,  said 
amount  to  be  paid  by  the  trustee  to  the  wife,  and  to  be  applied  by  her 
toward  the  maintenance  of  the  child  or  children,  and  in  addition  there- 
to, for  each  child  during  minority,  one-thirtieth  part  of  his  annual  in- 
come in  excess  of  $10,000,  to  be  ascertained  in  the  manner  already 
stated. 

The  eighth  paragraph  contained  provisions  for  further  payments  by 
the  husband  for  the  education,  clothing,  and  other  expenses  of  the  chil- 
dren, and  by  the  ninth  paragraph  he  was  given  the  control  and  direc- 
tion of  their  education,  but  obligated  to  consult  and  advise  with  his  wife 
with  respect  thereto,  and  the  trustee  was  to  be  arbitrator  of  any  dis- 
pute or  difference  between  them  in  that  regard.  Each  agreed  not  to 
influence  the  children  against  the  other.  The  eleventh  paragraph  con- 
tained provisions  for  further  contribution  by  the  husband  toward  the 
rental  of  an  apartinent  until  the  termination  of  an  existing  lease  there- 
on. The  wife  agreed  not  to  contract  any  debts  at  the  expense  of  her 
husband  and  to  save  him  harmless  in  that  regard,  and  it  was  provided 
that  he  might  deduct  from  the  payments  to  be  made  any  amount  that 
he  might  be  obliged  to  pay  on  her  account.  By  the  fourteenth  para- 
graph it  was  provided,  among  other  things,  that  if  any  action  or  pro- 
ceeding should  be  brought  to  compel  or  induce  the  husband  to  pay  any 
alimony  or  allowance  to  his  wife,  other  than  as  therein  provided,  or  if 
she  should  take  any  proceeding  against  him  for  the  restitution  of  con- 
jugal rights,  or  to  compel  him  to  cohabit  with  her,  or  if,  by  or  through 
her  consent  or  procurement,  he  should  be  otherwise  annoyed  or  mo- 
lested by  or  on  her  behalf,  or  if  she  should  fail  to  perform  and  observe 
the  provisions  of  the  agreement,  then,  at  his  option,  the  separation 
agreement  should  become  null  and  void  and  of  no  effect,  excepting 
with  respect  to  accrued  rights  thereunder.  It  was  further  provided 
that,  in  case  a  dispute  should  arise  between  the  husband  and  wife  with 
respect  to  any  of  the  provisions  of  the  agreement,  or  the  care,  control, 
or  custody  of  the  children,  the  trustee  should  decide  with  respect  there- 
to and  his  decision  should  be  binding. 

The  Nevada  court  made  findings  of  fact,  finding,  among  other  things, 
that  a  written  agreement  was  entered  into  by  the  plaintiff  and  the  de- 
fendant on  the  29th  of  April,  1910,  ''for  the  benefit  of  said  children, 
providing  for  their  support  and  their  custody,  as  set  out  by  the  terms  of 
said  agreement,"  and  found  as  conclusions  of  law,  among  other  things, 
that  the  custody  of  the  children  "has  been  heretofore  and  is  hereby  pro- 
vided for  by  the  terms  of  said  agreement,"  and  ordered  '*that  a  decree 
be  entered  in  this  action  in  accordance  therewith."  It  was  then  ordered, 
adjudged,  and  decreed  that  the  bonds  of  matrimony  existing  between 
the  parties  be  forever  dissolved,  and  that  the  custody  of  the  childreij 
^*be  and  the  same  is  hereby  awarded  as  heretofore  provided  for  by  the 
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conditions  and  terms  of  said  agreement  of  April  29,  1910,  between  the 
plaintiff  and  the  defendant,  which  said  agreement  in  all  its  parts  and 
provisions  is,  by  reference  thereto,  hereby  made  part  of  this  decree," 
and  that  an  application  might  be  made  by  either  party,  upon  notice  to 
the  other,  "for  such  modification  or  annulment  of  the  provisions  of  this 
decree  touching  upon  the  support  of  the  plaintiff,  and  the  support  and 
custody  of  the  said  children,  as  may  be  just." 

The  plaintiff  herein  alleged  that  the  defendant  made  certain  payments 
under  the  agreement  down  to  and  including  the  month  of  August,  1911 ; 
that  during  the  year  from  May  1,1911,  to  May  1,  1912,  he  received 
from  A.  B.  Leach  &  Co.  the  sum  of  $15,000  over  and  above  his  draw- 
ing account  of  $10,000,  but  failed  to  pay  any  part  thereof  in  accord- 
ance with  the  agreement,  and  has  failed  to  pay  the  plaintiff  an3^ing  un- 
der the  agreement  since  the  month  of  September,  1911,  and  has  failed 
and  refused  to  pay  the  monthly  allowance  for  the  clothing  of  the  young- 
est child,  and  in  the  fall  of  1910  wrongfully  neglected  and  refused  to 
provide  for  the  education  of  the  two  older  children,  and  on  the  26th 
of  August,  1911,  notified  plaintiff  through  the  trustee  that  he  would 
not  make  any  further  payment  to  her,  and  that  he  has  not  made  any 
further  payment  to  her,  or  to  the  trustee  for  her  use  and  benefit,  since 
that  time;  that  she  did  not  make  any  written  statement  of  her  expendi- 
tures of  the  $12  a  month  on  account  of  the  youngest  child  until  the 
4th  of  June,  1911,  at  which  time  she  furnished  a  statement  of  all  such 
expenditures  to  that  date,  but  that  the  defendant  made  no  complaint 
with  respect  to  her  failure  in  this  regard  until  May,  1911,  when  he  de- 
manded a  statement,  and  she  furnished  it,  and  he  received  and  retained 
it  without  objection,  and  that  he  has  waived  a  strict  performance  of 
the  provisions  of  the  agreement  relating  to  the  furnishing  of  such 
statements,  but  that  in  all  other  respects  she  has  duly  performed  the 
terms  and  conditions  of  the  agreement;  that  prior  to  the  commence- 
ment of  the  action  she  requested  the  trustee  to  bring  the  action,  but 
he  neglected  and  refused  so  to  do.  She  demanded  judgment  for  $8,- 
722.46  and  interest  on  $208.34  thereof  from  the  1st  of  each  month  com- 
mencing with  September,  1911,  and  interest  on  $12  a  month  thereof 
from  the  1st  day  of  each  month,  commencing  with  May  1,  1911,  and 
on  $4,500  from  the  1st  of  May,  1912,  together  with  costs. 

The  defendant  put  in  issue  many  of  the  material  allegations  of  the 
complaint,  and  pleaded  as  a  first  defense  that  the  agreement  was  merg- 
ed in  the  Nevada  decree,  and  that  the  provisions  of  the  decree  rendered 
it  so  inconclusive  that  the  courts  of  this  state  would  not  enforce  it. 
For  a  second  defense,  acts  of  the  plaintiff  are  alleged,  which  it  is  claim- 
ed constituted  a  breach  of  the  agreement  on  her  part.  They  consist 
in  her  taking  the  youngest  child  out  of  the  state  without  his  permission, 
in  refusing  to  permit  him  to  take  the  child  over  week-ends,  and  in 
failing  to  render  a  statement  of  the  expenditures  for  clothin^f  for  the 
child ;  in  refusing  to  allow  the  child  to  attend  certain  schools  selected 
by  him ;  in  influencing  the  children  against  him,  and  instituting  a  cer- 
tain action  against  him  to  have  the  separation  agreement  declared  null 
and  void,  which  it  is  claimed  molested  him  in  violation  of  the  plaintiff's 
agreement;    and  on  these  grounds  he  claimed  that  the  plaintiff  had 
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breached  the  separation  agreement  and  forfeited  her  rights  thereunder, 
as  well  as  under  the  Nevada  decree.  For  a  third  defense,  he  alleged 
that  m  the  month  of  April,  1914,  the  separation  agreement  was  can- 
celed by  mutual  consent  of  the  parties,  and  all  of  the  defendant's  obli- 
gations thereunder  for  alimony  were  remitted  in  consideration  of  a  new 
agreement,  by  which  he  was  to  pay  plaintiff  $100  a  month  for  her  sup- 
port and  $50  a  month  for  the  support  of  the  youngest  child,  over  whose 
education  he  was  to  have  control,  and  that  for  a  long  time  thereafter 
he  performed  that  agreement,  and  the  plaintiff  acquiesced  in  and  abided 
thereby,  and  that  he  has  duly  performed  it,  but  that  the  plaintiflF  has 
breached  it. 

Evidence  was  offered  on  the  part  of  the  plaintiflF  tending  to  support 
the  allegations  of  the  complaint,  and  on  the  part  of  the  defendant  tend- 
ing to  controvert  the  testimony  offered  in  behalf  of  pl?iintiff  and  to 
support  the  issues  presented  by  the  answer.  After  the  opening  of  the 
case,  and  at  the  close  of  the  plaintiff's  case,  defendant  moved  for  a 
dismissal  on  the  ground  that  the  separation  agreement  was  mei*ged  in 
the  Nevada  judgment,  which  was  inconclusive  in  its  nature  with  re- 
spect to  alimony  and  support  for  the  children,  and  therefore  not  en- 
forceable in  another  jurisdiction,  and  excepted  to  the  denial  of  the  mo- 
tion ;  and  he  renewed  the  motion  at  the  close  of  the  evidence  and  ex- 
cepted to  the  denial  thereof. 

[1-3]  It  is  urged  in  behalf  of  the  appellant  that  the  separation  agree- 
ment was  merged  in  the  Nevada  decree,  which  is  so  inconclusive  in  its 
nature  that  the  Nevada  court  could  modify  or  annul  it  with  respect  to 
the  alimony  accrued  thereunder,  and  that  therefore  it  is  not  enforce- 
able in  another  jurisdiction.  I  am  of  opinion  that  those  contentions  are 
unsound,  and  that,  if  the  separation  agreement  were  merged  in  the 
decree,  the  case  is  left  in  a  more  favorable  light  to  the  plaintiflf  than 
the  theory  to  which  the  trial  court  confined  the  plaintiff,  and  on  which 
the  case  was  submitted  to  the  jury.  On  the  assumption  that  the  sepa- 
ration agreement  was  adopted  with  respect  to  alimony  and  the  support 
of  the  children,  as  doubtless  it  might  have  been  (Julier  v.  Julier,  62 
Ohio,  90,  56  N.  E.  661,  78  Am.  St.  Rep.  697;  Warren  v.  Warren,  116 
Minn.  458,  133  N.  W.  1009;  Wallace'  v.  Wallace,  74  N.  H.  256,  67 
Atl.  580,  13  Ann.  Cas.  293;  Levy  v.  Levy,  149  App.  Div.  561,  133  N. 
Y.  Supp.  1084),  and  became  merged  in  the  decree,  if  the  defendant 
claimed  there  was  any  violation  of  the  decree,  as  thus  constituted,  on 
the  part  of  the  plaintiff,  sufficient  to  relieve  him  from  liability  for  the 
alimony  and  support  of  the  children  therein  provided  for,  I  think  it 
was  incumbent  on  him  to  apply  to  the  Nevada  court  for  such  relief, 
and  that,  having  failed  to  do  so,  he  should  be  deemed  to  have  waived 
any  objection  he  might  have  on  that  ground  with  respect  to  moneys  due 
for  alimony  and  support  of  the  children,  for  the  recovery  of  which  this 
action  was  brought.  If  the  separation  agreement  was  merged  in  the 
decree,  the  court,  I  think,  would  have  been  warranted  in  submitting 
to  the  jury  only  the  question  with  respect  to  the  amount  unpaid. 

The  provisions  of  the  Nevada  decree  reserving  to  the  court  the 
power  to  modify  or  annul  the  provisions  thereof  with  respect  to  the 
support  of  the  plaintiff  or  the  children  are  in  substance  the  same  as 
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the  provisions  of  section  1771  of  the  Code  of  Civil  Procedure,  as  such 
section  existed  in  1899,  which  were  construed  by  the  Supreme  Court  of 
the  United  States  in  Sistare  v.  Sistare,  218  U.  S.  1,  30  Sup.  Ct.  682,  54 
L.  Ed.  905,  28  L.  R.  A.  (N.  S.)  1068,  20  Ann.  Cas.  1061,  as  not  reserv- 
ing  to  the  court  the  power  to  modify  a  decree  with  respect  to  accrued 
alimony ;  and  in  that  case  it  was  held  that  an  action  might  be  main- 
tained in  a  sister  state  on  such  a  decree  for  the  recovery  of  accrued  al- 
imony, and  that  the  full  faith  and  credit  clause  of  the  federal  Consti- 
tution (article  4,  §  1)  was  applicable  thereto,  and  rendered  it  the  duty  of 
the  court  of  the  sister  state  to  enforce  payment.  The  authority  of 
courts  over  divorce  actions  and  to  award  alimony  and  support  for  chil- 
dren is  not  inherent,  but  is  derived  from  statutorv  law  (Lynde  v.  Lvnde, 
41  App.  Div.  280,  58  N.  Y.  Supp.  567,  affirmed  162  N.  Y.  405.  56  X.  E. 
979,  48  L.  R..  A.  679,  76  Am.  St.  Rep.  322,  and  181  U.  S.  183,  21  Supt 
Ct.  555,  45  ly.  Ed.  810),  and  therefore  a  divorce  decree,  such  as  the  Ne- 
vada decree,  reserving  to  the  court  authority  on  application  on  due 
notice  to  modify  the  provisions  with  respect  to  alimony  and  the  sup- 
port of  the  children,  should  not  be  construed  as  reserving  to  the  court 
greater  authority  than  would  be  so  reserved  by  a  statute  to  the  same 
effect,  since,  as  was  held  in  Sistare  v.  Sistare,  supra,  a  statute  to  that 
effect  should  be  construed  as  authorizing  a  modification  with  respect 
to  payments  required  to  be  made  after  the  application  to  the  court, 
and  not  as  authorizing  a  change  with  respect  to  payments  which  have 
theretofore  accrued.  Such  a  decree  should  be  likewise  construed  as 
final  with  respect  to  alimony  accrued  thereunder  before  modification. 

There  was  no  matrimonial  domicile  of  these  parties  in  Nevada.  The 
plaintiff  evidently  took  up  a  residence  there  solely  for  the  purpose  of 
obtaining  the  divorce,  and  it  is  to  be  inferred  that  the  defendant  con- 
sented thereto,  for  he  voluntarily  appeared  in  the  action.  If  it  were 
held  that  the  divorce  decree  with  respect  to  alimony  and  the  support 
of  the  children  was  so  inconclusive  that  the  Nevada  court  could  modi- 
fy it  with  respect  to  accrued  payments,  the  courts  of  another  state 
could  afford  the  plaintiff  no  relief,  even  though  the  defendant  wholly 
failed  to  perform  his  obligations  thereunder  (Lynde  v.  Lynde,  supra ; 
Sistare  v.  Sistare,  supra),  and  since  the  defendant  was  not  within  the 
jurisdiction  of  the  Nevada  court,  and  presumably,  as  he  never  resided 
there,  had  no  property  in  that  state,  the  decree,  in  so  far  as  it  provided 
for  alimony  and  the  support  of  the  children,  would,  in  effect,  be  a 
nullity.  This  is  a  cogent  argument  in  support  of  so  construing  the 
decree,  assuming  that  the  separation  agreement  was  merged  therein, 
that  the  reserved  authority  of  the  court  to  modify  the  alimony  and  pro- 
visions for  the  support  of  the  children  could  apply  only  to  the  pay- 
ments thereafter  accruing,  so  that  with  respect  to  accrued  payments 
the  decree  should  be  deemed  to  establish  an  indebtedness  enforceable 
against  the  defendant  in  any  jurisdiction ;  and  it  is  also  a  forceful  ar- 
gument that  it  was  not  intended  that  the  separation  agreement  should 
be  deemed  merged  in  the  divorce  decree. 

As  held  in'  Sistare  v.  Sistare,  supra,  it  was  assumed  in  Lynde  v. 
Lynde,  supra,  that  the  New  Jersev  court  which  granted  the  divorce 
had  reserved  full  control  over  the  decree  with  respect  to  payments 
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which  had  accrued  thereunder,  as  well  as  those  to  fall  due  after 
an  application  should  be  made  to  the  court  for  a  modification  of  the 
provisions  of  the  decree  awarding  alimony.  Neither  the  statutes  of 
New  Jersey  nor  the  provisions  of  the  decree  are  quoted  or  construed  in 
any  of  the  opinions,  and  therefore,  in  Sistare  v.  Sistare,  the  court  held 
that  the  theory  of  the  decision  in  Lynde  v.  Lynde,  supra,  was  right, 
but  the  court  did  not  consider  the  facts,  or  hold  that  they  warranted  the 
assumption  that  the  New  Jersey  court  had  lawfully  reserved  control 
over  the  provisions  of  the  decree  with  respect  to  accrued  alimony.  I 
am  of  opinion  that  Sistare  v.  Sistare,  supra,  must  be  deemed  to  h'ave 
overruled  any  and  all  prior  decisions  tending  to  support  the  view  that 
the  courts  of  a  sister  state  should  decline  jurisdiction  to  aid  in  the  en- 
forcement of  a  decree  to  the  effect  of  the  Nevada  decree,  by  awarding 
a  judgment  against  a  husband  for  failing  to  make  payments  which, 
as  here,  had  accrued  under  the  decree  and  from  payment  of  which  he 
had  not  been  relieved  by  the  court  which  made  the  decree. 

I  am  of  opinion  that  we  should  follow  Sistare  v.  Sistare,  supra,  and 
proceed  upon  the  assumption  that  the  reserved  authority  does  not  re- 
late to  payments  which  have  accrued.  On  that  theory  it  would.  I 
think,  be  immaterial  whether  there  was  uncontro verted  evidence  of  a  vi- 
olation of  the  separation  agreement  by  the  plaintiff,  for  defendant  did 
not  apply  to  the  Nevada  court  or  obtain  an  order  relieving  him  from 
liability  for  these  payments.  The  trial  cotu-t,  however,  ruled  that  the 
separation  agreement  was  not  merged  in  the  divorce  decree,  and  much 
may  be  said  in  support  of  that  ruling.  The  plaintiff  in  the  divorce  ac- 
tion did  not  ask  for  alimony.  She  asked  for  the  custody  of  the  chil- 
dren and  referred  to  the  separation  agreement  as  giving  their  custody 
to  her,  and  asked  that  it  be  made  part  of  the  decree,  and  while  the  en- 
tire agreement  was  made  part  of  the  decree,  by  reference,  its  terms  are 
only  stated  in  the  decree  in  connection  with  the  award  of  the  custody 
of  the  children  to  her.  The  separation  agreement  contains  provisions 
not  appropriate  to  a  decree  of  divorce.  It  provided  for  the  husband 
and  wife  living  separate  and  apart,  and  that  neither  should  molest  the 
other  or  assert  conjugal  rights,  and  provided  that  all  payments  should 
be  made  to  the  trustee.  Such  provisions  would  be  inappropriate  and 
unusual  in  a  decree  for  absolute  divorce. 

[4]  Moreover,  the  Nevada  court,  without  the  consent  of  the  par- 
ties and  issues  duly  presented,  and  the  presence  of  the  trustee  and  ade- 
quate proof,  could  neither  have  annulled  nor  have  modified  the  separa- 
tion agreement,  nor  have  changed  the  obligations  of  the  husband  with 
respect  to  the  support  of  his  wife  and  children  as  provided  in  the  sep- 
aration agreement,  Galusha  v.  Galusha,  116  N.  Y.  635,  22  N.  E.  1114,. 
6  L.  R.  A.  487,  15  Am.  St.  Rep.  453;  Id.,  138  N.  Y.  283,  33  N.  L. 
1062;  Johnson  v.  Johnson,  206  N.  Y.  561,  100  N.  E.  408,  Ann.  Cas. 
1914B,  407.  See,  also,  Whitney  v.  Whitney  Elevator  &  Warehouse  Co. 
(C.  C.)  180  Fed.  187.  The  plaintiff  could  have  consented  that  the 
agreement  be  merged  in  the  decree  or  could  have  rested  on  her  rights 
under  it;  and  with  respect  to  alimony  and  the  support  of  the  children 
I  think  it  was  intended  to  continue  the  agreement  as  such  without 
merging  it  in  the  decree,  in  which  it  is  not  set  forth,  until  a  further 
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application  should  be  made  to  the  court.  The  Nevada  court  by  the  de- 
cree did  assume  to  reserve  the  right  to  modify  the  provisions  of  the 
agreement  with  respect  to  the  support  of  the  wife  and  children,  and 
possibly  under  that  reservation  it  could  have  done  so  with  respect  to 
future  payments,  but  not  as  to  accrued  payments  (Sistare  v.  Sistare, 
supra),  on  proper  proof ;  but  I  think  it  was  meant  to  let  those  matters 
stand  as  provided  in  the  separation  agreement  unless  and  until  a  fur- 
ther application  should  be  made  to  the  court  for  modification  as  to  the 
future,  and  since  none  was  made  we  are  not  concerned  with  any  point 
relating  to  the  reserved  authority  of  that  court  as  to  payments  to  ac- 
crue in  the  future.  If,  as  claimed  by  appellant,  the  separation  agree- 
ment was  merged  in  the  decree,  the  case  involved  only  a  computation 
of  unpaid  installments  and  interest;  but  I  am  of  opinion  that  the  judg- 
ment can  be  sustained  on  the  theory  on  which  the  case  was  tried  and 
submitted  to  the  jury.  ^ 

[5]  The  alleged  violations  of  the  separation  agreement  by  the  plain- 
tiff were  trivial.  In  so  far  as  the  evidence  relates  to  her  failure  to 
render  an  account  of  purchases  made  for  the  youngest  son  with  the 
monthly  allowance  of  $12,  it  was  waived  by  a  failure  to  insist  upon 
the  rendition  of  the  first  of  such  accounts  for  nearly^  six  months ;  and 
as  soon  as  defendant  complained  an  account  was  rendered,  which  was 
retained  by  defendant. 

[6]  Another  alleged  violation  of  the  separation  agreement  by  the 
plaintiflF  relates  to  the  provisions  by  which  she  agreed  not  to  reside  out- 
side of  the  city  of  New  York  without  the  defendant's  consent  or  the 
approval  of  the  trustee  while  the  youngest  son  should  be  living  and 
dwelling  with  her,  and  that  tbe  father  should  be  at  liberty  to  take  the 
child  on  certain  occasions.  The  uncontroverted  evidence  shows  that  at 
all  the  times  in  question  plaintiff  maintained  a  residence  for  herself 
and  the  boy  in  the  city  of  New  York  and  that  they  there  resided.  On 
two  occasions,  without  obtaining  the  consent  of  the  defendant  or  the 
approval  of  the  trustee,  she  took  the  boy  out  of  the  city  for  a  short 
time,  but  did  not  change  their  residence.  One  of  these  trips  was  on 
Sunday,  July  2,  1911,  when  she  and  the  boy  went  to  Providence,  R. 
I.,  to  visit  her  former  teacher,  and  remained  until  the  5th.  This  was 
over  a  week-end,  and  the  boy  had  been  with  his  father  on  Saturday, 
and  he  had  made  no  request  to  see  the  boy  on  Sunday,  and  she  endeav- 
ored to  notify  the  *  defendant  at  his  apartment  before  going,  but  was 
unable  to  get  in  communication  with  him.  The  other  was  to  Seaside 
Park,  N.  J.,  for  a  visit  to  the  boy's  aunt,  who  had  invited  them,  where 
they  remained  three  weeks.  Plaintiff  testified  that  the  boy  had  been 
in  the  city  all  summer,  and  was  not  accustomed  to  city  life,  and  the 
weather  had  been  extremely  hot,  and  she  evidently  was  of  opinion  that 
the  outing  would  be  beneficial  to  him.  With  respect  to  this  trip,  before 
leaving,  the  boy  wrote  a  letter  to  his  father,  stating  that  they  were 
goingr  to  visit  the  aunt. 

On  each  of  these  occasions,  it  appears  by  the  testimony  of  the  de- 
fendant that  he  was  expecting  to  see  the  boy,  and  these  trips  deprived 
him  of  the  opportunity  of  so  doing.  On  discovering  that  the  plaintiff 
had  taken  the  boy  to  Providence,  defendant  wrote  the  trustee,  protest- 
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ing  that  this  was  a  violation  of  the  agreement,  and  the  plaintiff  admit- 
ted that  the  letter  was  transmitted  to  her.  On  receiving  the  boy's  letter, 
with  respect  to  the  contemplated  visit  to  Seaside  Park,  he  also  wrote 
the  trustee,  claiming  that  it  was  a  violation  of  his  rights  under  the 
agreement,  and  that  he  would  present  the  matter  to  his  attorneys,  and 
that  he  had  instructed  them  to  take  immediate  action  to  protect  his 
rights.  This  letter  was  likewise  transmitted  to  the  plaintiff,  but  the 
date  of  its  receipt  by  her  is  not  shown.  One  week  thereafter,  and  ev- 
idently while  plaintiff  and  the  boy  were  at  Seaside  Park,  defendant 
wrote  the  letter  of  August  26,  1911,  to  the  trustee,  stating  that  under 
the  advice  of  his  attorney  he  would  make  no  further  payment  under 
the  agreement.  I  am  of  opinion  that,  in  the  circimistances,  the  jury 
were  warranted  in  finding  that  the  defendant  was  unreasonable,  and 
did  not  act  in  good  faith  in  attempting  to  repudiate  the  agreement  on 
account  of  the  plaintiff's  having  taken  the  boy  on  those  two  trips. 
There  was  evidently  no  intent  to  alienate  the  boy  from  his  father,  and 
it  was  manifestly  for  the  benefit  of  the  boy's  health  to  have  the  outing 
at  that  time  at  the  seashore.  The  father,  in  his  desire  to  find  a  tech- 
nical ground  for  repudiating  the  contract,  might  have  refused  his  con- 
c>ent,  if  it  had  been  asked ;  but  it  is  unthinkable  that  the  trustee  would 
not  have  approved. 

Mere  failure  of  the  plaintiff  to  obtain  that  approval  certainly  was 
insufficient  as  matter  of  law  to  warrant  the  defendant  in  repudiating 
his  obligations  under  the  contract;  and  I  am  of  opinion  that  the  find- 
ing of  the  jury  that  in  the  circumstances  it  did  not  constitute  such  a 
breach  of  the  contract  as  relieved  the  defendant  from  his  obligations 
thereunder  was  fairly  warranted,  for  this  is  not  like  an  ordinary  busi- 
ness contract,  and  these  were  merely  technical  viobtions  of  the  agree- 
ment by  the  plaintiff,  and  the  circumstances  show  that  she  was  acting 
in  good  faith  and  warrant  the  finding  of  justification.  Duryea  v.  Bli- 
ven,  122  N.  Y.  567, 25  N.  E.  908;  Benesch  v.  Benesch,  106  Misc.  Rep. 
395-402,  173  N.  Y.  Supp.  629.  The  case  is  not  analogous  to  Muth  v. 
Wuest,  76  App.  Div.  332,  78  N.  Y.  Supp.  431,  where  the  father  was 
entitled  to  see  his  child  each  week,  and  the  mother  took  him  to  Europe 
for  a  period  of  six  months,  which  was  held  as  matter  of  law  to  be  a 
violation  of  his  rights. 

The  other  complaints  with  respect  to  violations  concerning  the  pro- 
visions giving  the  defendant  the  right  to  have  the  custody  of  the  boy 
are  of  no  serious  moment.  They  are  predicated  principally  upon  the 
failure  of  the  plaintiff  to  send  the  boy  to  particular  places  at  particular 
times  to  join  his  father.  Plaintiff  was  under  no  obligation  under  the 
agreement  to  take  the  boy  to  his  father,  and  there  is  no  evidence  of  a 
call  by  the  defendant  for  the  boy  at  any  time  at  which  he  was  entitled 
to  his  custody,  and  of  a  refusal  by  the  plaintiff  to  allow  him  to  have 
such  custody. 

[7]  Other  complaints  are  made  with  respect  to  a  violation  of  the 
defendant's  right  of  control  with  respect  to  the  boy's  education.  There 
is  evidence  to  the  effect  that  on  an  occasion  in  the  spring  of  1911  de- 
fendant was  desirous  of  having  two  of  the  boys  change  from  the 
school  they  had  been  attending  to  the  Horace  Mann  School  and  the 
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trustee  approved  of  this ;  but  the  boys  would  not  comply  with  the  de- 
fendant's wishes  in  that  regard.  The  evidence  fairly  shows  that  this 
was  through  the  unwillingness  of  the  boys  to  comply  with  the  wishes 
of  their  father  and  that  the  plaintiff  was  not  responsible  therefor. 

Various  alleged  errors  in  rulings  with  respect  to  evidence  are  assign- 
ed as  grounds  for  reversal.  They  have  all  been  exiamined,  and  we 
find  no  error  to  the  serious  prejudice  of  the  appellant  or  worthy  of 
discussion. 

The  court,  in  submitting  the  cdse  to  the  jury,  instructed  them, 
among  other  things,  that  the  burden  of  proof  was  on  the  plaintiff  to 
establish  her  cause  of  action  by  a  fair  preponderance  of  the  evidence, 
and  fully  instructed  them  with  respect  to  their  duties  in  weighing  tes- 
timony and  determining  the  credibility  of  witnesses;  that  the  plain- 
tiff claimed  for  a  balance  owing  under  the  separation  agreement  from 
the  1st  day  of  September,  1911,  to  the  time  of  the  commencement  of 
the  action,  which  was  the  28th  of  March,  1913 ;  that  the  defendant 
claimed  that  the  plaintiff  was  guilty  of  certain  breaches  of  the  agree- 
ment prior  to  September  1,  1911,  which  warranted  him  in  making  no 
further  payments  thereunder ;  that  there  were  controversies  between 
the  parties,  commencing  in  April  or  Mav,  1911,  and  continuing  down 
to  September  that  year,  and  particularly  with  respect  to  that  part  of 
the  agreement  relating  to  the  custody  of  the  youngest  child;  that  on 
two  occasions  plaintiff  took  the  child  out  of  the  city  without  obtain- 
ing in  advance  the  permission  of  the  defendant  or  the  approval  of  the 
trustee,  and  left  it  to  the  jury  to  determine  whether  they  constituted 
breaches  of  the  agreement,  in  view  of  the  conditions  under  which  they 
were  living,  the  age  of  the  boy,  the  condition  of  his  health,  where  he  was 
taken,  and  the  length  of  time  he  remained  away. 

The  court  then  drew  attention  to  the  letter  written  by  defendant  to 
the  trustee,  which  the  court,  evidently  inadvertently,  stated  was  writ- 
ten by  the  defendant  to  the  plaintiff  on  the  26th  of  August,  at  a  time 
when  there  was  considerable  feeling  between  the  parties,  saying  that  he 
had  been  advised  by  his  attorney  that  she  had  breached  the  agreement 
and  that  he  was  no  longer  obligated  thereby  and  would  make  no  fur- 
ther payments. 

Attention  was  then  drawn  to  the  fact  that  thereafter,  and  on  the 
31st  of  that  month,  plaintiff  brought  an  action  against  the  defendant 
to  recover  the  sum  of  $100,000,  on  the  ground  that  her  consent  to  the 
separation  agreement  was  obtained  by  the  defendant  through  fraudu- 
lent statements,  and  that  the  action  was  decided  adversely  to  the  plain- 
tiff and  affirmed  on  appeal,  and  to  the  fact  that,  after  that  action  was 
so  decided,  there  were  further  negotiations  between  the  parties,  com- 
mencing in  April,  1913,  as  a  result  of  which  defendant  claimed  that 
the  plaintiff  agreed  that  the  separation  agreement  should  be  disregard- 
ed, and  that  she  would  accept  in  place  thereof  a  new  agreement,  by 
which  defendant  was  to  pay  her  $100  per  month  and  a  certain  amount 
for  the  youngest  child,  and  that  the  defendant  claimed  that,  owing  to 
the  making  of  the  new  agreement,  he  was  under  no  further  obligations 
under  the  original  agreement. 
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The  jury  were  instructed  to  consider  all  of  the  evidence  relating  to 
the  new  agreement,  and  that  it  was  for  them  to  determine  what  occur- 
red between  the  parties  with  respect  thereto.  The  court  then  charged 
that  there  was  no  cancellation  of  the  original  separation  agreement  by 
what  occurred  at  that  time,  unless  there  was  a  definite  agreement  to 
that  effect,  and  that  the  plaintiff  claimed  that  the  parties  met  on  several 
occasions  and  came  to  an  agreement  tmder  which  she  was  to  receive 
$100  a  month,  and  some  provision  was  to  be  made  for  the  youngest 
boy  while  out  of  school,  and  that  she  agreed  to  receive  these  amounts 
at  the  time,  owing  to  the  defendant's  claim  with  respect  to  his  financial 
condition,  but  that  there  was  no  agreement  for  the  cancellation  of  the 
existing  separation  agreement,  and  that  the  defendant  claimed  that,  in 
consideration  of  his  new  agreement  with  respect  to  payments,  plaintiff 
agreed  to  waive  any  amount  that  had  accumulated  between  September 
1,  1911,  and  April  1,  1913,  and  that  in  determining  this  controverted 
question  of  fact  the  jury  should  consider  the  letters  of  the  attorneys 
for  the  respective  parties  and  the  proposed  contract  to  which  they  re- 
late. 

The  correspondence  to  which  the  court  referred  consisted  of  a  let- 
ter from  the  defendant's  attorneys  to  the  plaintiffs  attorneys,  under 
date  of  March  30,  1914,  stating  that  they  inclosed  therewith  a  draft 
of  a  proposed  agreement  along  the  lines  discussed  between  plaintiff's 
attorney  and  a  representative  of  the  attorneys  for  the  defendant.  That 
agreement  in  substance  provided  for  a  release  of  all  claims  and  de- 
mands by  the  plaintiff  against  the  defendant  for  support,  care,  and 
maintenance,  in  consideration  of  the  payment  by  the  defendant  to  the 
plaintiff  of  $3,000  as  therein  provided  and  his  agreement  to  pay  the 
plaintiff  $150  per  month  during  her  life,  or  until  she  remarried,  so 
long  as  she  complied  with  the  provisions  of  that  agreement,  and  to  pay 
her  $50  per  month  for  the  support  of  the  youngest  child  until  he  at- 
tained the  age  of  18,  during  vacation  periods  while  he  resided  with 
her.  There  was  no  express  provision  annulling  the  original  separation 
agreement  or  the  provisions  of  the  Nevada  decree  with  respect  thereto. 

The  attorneys  for  tlie  plaintiff,  however,  wrote  the  attorneys  for 
the  defendant  the  next  day,  stating  that  their  client  was  advised  that 
she  had  a  valid,  enforceable  judgment  for  maintenance  and  support, 
and  that  she  would  not  sign  any  agreement  which  might  be  construed 
as  releasing  defendant  from  his  liability  under  the  judgment  and 
stating  the  things  his  client  was  willing  to  do  which  were,  in  effect,  to 
accept  $3,000,  payments  to  be  made  as  proposed  by  the  defendant,  in 
full  for  all  accumulated  alimony  to  date  and  $150  per  month  from 
April  1,  1914,  and  on  receipt  thereof  would  sign  a  receipt  in  full  for 
that  month's  installment  of  alimony  pursuant  to  the  decree  and  $50 
per  month  for  the  support  of  the  youngest  child  while  with  her,  in 
lieu  of  any  provisions  made  in  the  decree  for  the  support  and  main- 
tenance of  the  children.  The  record  does  not  show  any  reply  to  this 
letter,  and  it  does  not  appear  that  there  were  any  further  negotiations 
between  the  attorneys  and  no  agreement  was  signed.  No  part  of  the 
accrued  alimony,  which  the  defendant  was  willing  to  pay  and  the  plain- 
tiff was  willing  to  receive  on  the  conditions  stated,  was  paid. 
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Pending  the  appeal  in  the  action  brought  by  the  plaintiflf  for  the 
annullment  of  the  separation  agreement  and  in  December,  1913,  with- 
out any  further  agreement  defendant  commenced  paying  plaintiff  $100 
a  month  and  he  continued  to  pay  her  that  amount  down  to  the  time  of 
the  trial.  According  to  the  testimony  of  the  plaintiff,  she  endeavored 
to  have  an  interview  with  the  defendant  prior  tp  going  to  California 
on  the  29th  of  April,  1914,  but  she  had  no  interview  with  him  after 
the  correspondence  between  the  attorneys  until  after  her  return  from 
California.  Defendant  claims  to  have  had  an  interview  with  her  short- 
ly before  she  went  to  California,  at  which  it  was  agreed  that  he  was  to 
pay  her  $100  a  month  for  life  and  $50  a  month  for  the  support  of  the 
youngest  son  when  he  was  living  and  dwelling  with  her,  and  that  in 
consideration  thereof  she  was  to  release  him  from  all  liability  for  ac- 
crued alimony.  In  view  of  the  position  taken  by  the  attorneys  for  the 
plaintiff,  as  evidenced  by  the  letter  of  March  30th,  and  of  the  fact  that 
this  action  was  at  that  time  pending,  and  that  the  defendant  had  offer- 
ed to  pay  her  $3,000  for  a  release  from  the  accrued  alimony,  and  $150 
per  month  for  the  future,  and  $50  a  month  for  the  support  of  the 
youngest  son  while  with  her  it  is  perfectly  clear  that  the  jury  were 
warranted  in  finding  in  favor  of  the  plaintiff  on  the  issue  with  respect 
to  the  making  of  a  new  agreement  by  which  the  defendant  was  releas- 
ed from  the  separation  agreement  or  Nevada  decree. 

[8]  The  court  instructed  the  jury  that  if  they  found  that  there  was 
no  breach  of  the  separation  agreement  warranting  the  defendant  in 
repudiating  all  further  liability  thereunder,  as  he  did  by  the  letter  of 
August  26,  1911,  then  the  plaintiff  did  not  forfeit  her  rights  under  the 
separation  agreement  by  bringing  the  action  for  the  annullment  there- 
of in  which  she  was  unsuccessful.  To  this  instruction  the  defendant 
excepted,  and  urges  the  exception  on  this  appeal  as  a  ground  for  re- 
versal. The  defendant,  having  repudiated  the  agreement,  cannot  com- 
plain that  an  action  subsequently  brought  by  the  plaintiff  in  the  as- 
sertion of  her  rights,  as  she  believed  them  to  exist,  constituted  a  mo- 
lestation or  interference  with  him  in  violation  of  the  provisions  of  the 
agreement,  which  he  claimed  had  already  been  terminated  and  by 
which  he  refused  further  to  be  bound. 

The  court  instructed  the  jury  as  matter  of  law  that  the  defendant's 
letter  of  August  26,  1911,  notifying  her  through  the  trustee  that  he 
would  make  no  further  payment  under  the  contract,  constituted  a 
breach  thereof  on  the  part  of  the  defendant  and  warranted  the  com- 
mencement of  any  action  to  enforce  any  claim  she  was  advised  she  had 
against  him  at  that  time.  The  letter  was  to  the  trustee,  and  not  to 
her,  but  it  was  stipulated  that  it  was  transmitted  to  her  by  him  by 
mail  on  or  about  its  date.  There  was  no  request  to  have  the  charge 
corrected  in  regard  to  the  letter  having  been  sent  to  the  trustee.  At 
the  close  of  the  charge  defendant  merely  excepted  to  that  instruction. 
It  is  now  claimed  that  the  court  was  not  warranted  in  ruling  as  matter 
of  law  that  this  letter  was  intended  as  a  repudiation  of  all  liability 
under  the  contract  by  the  defendant,  for  the  reason  that  no  payment 
was  then  due  from  him  under  the  contract,  and  the  next  payment  was 
not  to  fall  due  until  September  1st  thereafter.    The  attention  of  the 
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court  was  not  drawn  to  that  point.  In  the  second  sentence  thereafter 
the  jury  were  instructed  that,  if  they  found  "the  contract,  if  breached, 
was  breached  by  the  defendant,  then  plaintiff  is  entitled  to  recover  a 
verdict  at  your  hands,"  and  then  it  was  left  to  the  jury  to  say  whether 
or  not  the  writing  of  that  letter  constituted  a  breach  of  the  contract  and 
notice  to  the  plaintiff  that  the  defendant  would  not  "pay  her  any  sum 
of  money  she  was  entitled  to  claim,  any  sum  of  money,"  and  they  were 
instructed  that,  if  so,  she  was  then  justified  in  taking  the  child  out  of 
the  city  on  account  of  the  condition  of  the  health  of  the  child,  or  for 
any  reason,  and  that  would  not  be  a  breach  of  the  contract  on  her  part. 
Of  course,  if  the  writing  of  the  letter  was  a  violation  of  the  contract 
for  one  purpose,  it  was  for  another,  and  thus  it  is  seen  that,  after  stat- 
ing as  matter  of  law  it  was  a  violation,  it  was  left  to  the  jury  to  deter- 
mine whether  or  not  the  writing  of  the  letter  of  August  26,  1911,  con- 
stituted a  violation  of  the  agreement,  and  notice  in  effect  to  the  plain- 
tiff of  a  repudiation  of  the  contract  by  the  defendant. 

[9]  The  only  materiality  of  the  instruction  complained  of  in  any 
event  was  with  respect  to  whether  the  bringing  of  the  action  to  annul 
the  separation  agreement  was  in  violation  of  the  plaintiff's  contract 
not  to  molest  the  defendant.  Regardless  of  whether  the  writing  of 
the  letter  of  August  26,  1911,  was  a  violation  of  the  contract,  I  am  of 
opinion  that  the  defendant,  by  thus  manifesting  an  intention  to  repu- 
diate the  agreement,  cannot  be  heard  to  complain  that  the  plaintiff, 
confronted  by  his  threatened  repudiation  of  the  agreement,  saw  fit  to 
bring  an  action  for  the  annulment  of  it,  in  which  she  was  unsuccess- 
ful; and  in  any  event,  on  that  theory,  I  think  there  was  no  prejudicial 
error  in  the  instruction  given.  Other  exceptions  were  taken  to  the 
charge  and  are  presented  in  the  points  but  we  find  no  error  with  re- 
spect to  Ithem. 

[10]  It  is  finally  claimed  that  the  verdict  is  excessive.  The  points 
in  this  regard  are  with  respect  to  the  recovery  of  interest  and  allow- 
ances for  the  clothing  and  maintenance  of  the  children;  but  these 
items  were  submitted  to  the  jury,  and  are  proper  items  on  which  the 
plaintiff,  if  entitled  to  recover,  was  entitled  to  interest,  and  no  excep- 
tion was  taken  thereto.  The  jury  were  instructed,  in  effect,  that  after 
the  defendant  sent  the  letter  of  August  26,  1911,  repudiating  the  con- 
tract, plaintiff  was  justified  in  taking  the  youngest  son  out  of  the  city 
for  the  benefit  of  his  health  without  first  obtaining  the  consent  of  the 
defendant  or  the  trustee,  and  that  if,  as  claimed  by  the  defendant, 
plaintiff  agreed  in  April,  1913,  in  consideration  of  his  paying  her  $100 
I)er  month  to  discharge  him  from  liability  for  the  money  due  under 
the  separation  agreement,  there  could  be  no  recovery ;  but  if,  on  the 
other  hand,  plaintiff  was  not  guilty  of  a  breach  of  the  contract  and 
did  not  so  agree,  she  was  entitled  to  recover  the  amount  unpaid  under 
the.  separation  agreement.  The  plaintiff  had  taken  the  boy  to  New 
Jersey  before  the  defendant  wrote  that  letter,  but  the  attention  of  the 
court  was  not  drawn  thereto,  and  there  was  no  request  for  the  correc- 
tion of  the  charge.  The  court  submitted  to  the  jury  a  summary  of  the 
plaintiff's  calculation  with  respect  to  principal  and  interest.    The  jury 
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rendered  a  verdict  in  favor  of  the  plaintiff  for  $12,008.07,  which  is 
amply  sustained  by  the  evidence. 

It  follows  that  the  judgment  and  order  should  be  affirmed,  with 
costs. 

DOWUNG,  SMITH,  and  MERRELL,  JJ.,  concur. 

GREENBAUM,  J.  I  concur  in  the  view  that  the  separation  agree- 
ment was  merged  in  the  decree,  and  I  also  concur  in  the  opinion  that 
the  power  to  modify  the  provisions  for  alimony  and  support  of  the 
children  is  not  retroactive,  and  does  not  apply  to  accrued  sums. 


(196  App.  Div.  417) 

DE  WITT  T.  NEW  YORK  HERALD  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  29,  1921.) 

1.  Pleading  <&=»93(2)— Party  may  plead  defenses,  although  not  consist^it. 

A  defendant  may  plead  as  many  defenses  as  it  claims  to  have,  and  it  is 
not  necessary  that  they  shall  be  consistent,  and  may  stand  on  its  de- 
fenses that  contract  was  ultra  vires  and  that  it  was  invalid  because 
not  authorized,  and  for  its  protection  in  event  those  defenses  are  not  sua* 
tained,  it  may  also  plead  a  defense  predicated  on  breaches  of  any  con- 
tract plaintiff  might  establish. 

2.  Contracts  ^=>339— Where  plaintiff  alleged  performance  of  a  contract,  a 

defense  cannot  be  inredieated  on  plaintiff's  breach  thereof  without  denying 
alleged  performance. 

Where  due  performance  of  a  contract  is  alleged  by  plaintiff  and  the  de- 
fendant accepts  the  contract  as  alleged,  there  can  be  no  defense  predicat- 
ed on  breach  of  the  contract  by  plaintiff  without  a  denial  in  the  defense 
of  the  allegations  of  due  performance. 

3.  Contracts  <&=»339— Pleading  <S=>120(1)— Defense  realleging  by  referenee, 

''allegations''  and  "admissions"  in  other  paragraphs  insufficient  aa  a 
denial. 

In  action  on  contract,  a  defense  not  expressly  denying  due  performance 
by  plaintiff  as  alleged  by  him  was  not  rendered  sufficient  as  an  implied 
denial  by  realleging  therein,  by  reference,  the  "allegations"  and  "admis- 
sions" contained  in  other  paragraphs  of  the  answer,  for  allegations  and 
admissions  do  not  include  denials,  and  allegations  in  a  defense  inconsistent 
^ith  a  contract  alleged  or  its  performance  do  not  avail  as  a  denial  thereof ; 
this  not  being  a  form  of  denial  authorized  by  the  provisions  of  the  Code 
of  Civil  Procedure. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Admission ;  Allegation.] 

4.  PleaAng  €=>14&— Defense  and  counterclaim  may  be  ctMubtned  nvhere  the 

same  facts  eonstitute  both. 

A  defense  and  a  counterclaim  may  be  combined  where  it  is  claimed  that 
the  same  facts  constitute  both,  but  a  counterclaim  must  be  a  cause  of  ac 
tion  in  defendant's  favor,  and  the  facts  showing  the  cause  must  be  stated 
therein  (Code  Civ.  Proc.  S$  500  and  501),  and  if  the  facts  stated  are 
insufficient  to  constitute  a  cause  of  action  a  demurrer  thereto  must  be 
sustained  (section  495,  subd.  5). 

5.  Pleadii^  (@=>93(1) — Comiterelaim  under  contract  not  aAnlttii^  contract  nor 

setting  it  forth  is  ineuffident. 

In  an  action  for  commissions  under  a  contract  of  employment  and  for 
damages  for  wrongful  discharge,  defendant  cannot  deny  the  making  and 
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validity  ot  the  contract  and,  for  the  purpose  of  defense,  allege  as  it  was 
authorized  to  do,  on  denying  due  performance  by  plaintiff,  breaches  thereof 
by  him  warranting  it  in  discharging  him,  and  further  protect  itself  by  a 
counterclaim  evidently  intended  to  be  based  on  the  contract  as  alleged^ 
desiring  to  avail  itself  of  the  counterclaim  in  the  event  that  such  other 
defenses  fail,  since  a  good  counterclaim  cannot  be  predicated  on  a  contract 
without  admitting  the  contract  and  setting  it  forth  in  proper  manner. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Edwin  D.  De  Witt  against  the  New  York  Herald  Company. 
From  so  much  of  an  interlocutory  judgment  of  the  Supreme  Court, 
entered  herein  on  the  trial  of  the  issues  arising  on  the  plaintiff's  demur- 
rer to  the  third  separate  defense  and  to  the  counterclaim,  as  sustains  the 
counterclaim,  the  plaintiif  appeals;  and  from  so  much  of  the  interlocu- 
tory judgment  as  sustains  the  demurrer  to  the  defense,  the  defendant 
appeals.  Interlocutory  judgment  in  so  far  as  it  sustains  the  demur- 
rer to  the  defense  affirmed  and  in  so  far  as  it  overrules  the  demurrer  to 
counterclaim  reversed  and  the  demurrer  sustained,  with  leave  to  de- 
fendant to  amend  on  payment  of  costs  of  appeal  and  of  the  demurrer. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  PAGE,  JJ. 

Gregory,  Stewart  &  Wrenn,  of  New  York  City  (Allen  S.  Wrenn,  of 
New  York  City,  of  counsel),  for  plaintiff. 

Stetson,  Jennings  &  Russell,  of  New  York  City  (Theodore  Kiendl, 
Jr.,  of  New  York  City,  of  counsel,  and  William  C.  Cannon,  of  New 
York  City,  on  the  brief),  for  defendant. 

LAUGHLIN,  J.  The  complaint  contains  two  counts.  The  first  is  for 
$65,362,  a  balance  of  commissions  alleged  to  have  been  earned  and  to 
be  due  and  owing  from  the  defendant  to  the  plaintiff  under  a  contract 
in  writing,  a  copy  of  which  is  annexed  to  and  made  a  part  of  the  com- 
plaint, bearing  date  the  3d  day  of  October,  1918,  by  which,  it  is  alleged, 
the  defendant  employed  plaintiff  as  advertising  director  for  the  New 
York  Herald  and  Evening  Telegram,  owned  and  published  by  it,  for 
the  period  of  three  years  from  the  22d  day  of  October,  1918,  the  con- 
tract to  continue  thereafter  until  service  by  one  of  the  parties  of  a  90 
days'  notice  of  a  wish  to  discontinue  the  same.  Plaintiff  alleges  that 
he  entered  upon  the  performance  of  his  duties  under  the  contract  and 
continued  in  the  performance  thereof  and  duly  performed  all  the  terms 
and  conditions  to  be  performed  on  his  part  thereunder  until  on  or  about 
the  17th  day  of  January,  1920,  when  the  defendant  wrongfully  dis- 
charged him  and  prevented,  and  has  since  continued  to  prevent,  him 
from  further  performing  the  agreement.  Facts  are  alleged  tending  to 
show  the  amount  the  defendant  received  from  the  advertisements  dur- 
ing the  period  down  to  the  time  of  the  discharge  of  the  plaintiff  and 
the  amount  of  commissions  to  which  he  was  entitled  thereon  under  the 
contract,  and  that  tHere  was  a  balance  owing  as  alleged. 

The  second  count  is  for  $500,000  damages  for  the  wrongful  dis- 
charge; and  in  that  count  the  complaint  realleges  due  performance 
of  the  contract  by  the  plaintiff,  his  wrongful  discharge  on  the  17th  day 
of  January,  1920,  and  that  he  then  was  and  ever  since  that  date  has 
188  N.Y.S.— 8 
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been  ready,  willing,  and  able  to  perform,  and  has  tendered  performance, 
but  that  the  defendant  prevented  performance.  The  contract  annexed 
to  the  complaint  purports  to  be  an  agreement  between  the  defendant 
and  the  plaintiff  for  the  services  and  fcfr  the  period  as  alleged.  It  re- 
cites that  the  defendant  thereby  agreed  that  it  would  pay  the  sum  of 
$55,000  annually  during  the  term  of  the  agreement  for  the  employment 
of  solicitors  to  promote  its  advertising  in  the  New  York  Herald,  and 
$25,000  annually  for  hiring  soHcitors  for  the  promotion  of  its  advertis- 
ing in  the  Evening  Telegram,  and  that  said  sums  were  deemed  suffi- 
cient for  the  purposes  named  and  would  be  paid  by  the  defendant  "to 
the  staff  of  each  paper  on  the  recommendation"  of  the  plaintiff  to  the 
general  manager  of  the  defendant,  but  that  if  in  the  judgment  of  the 
plaintiff  it  should  be  unwise  to  expend  the  full  amount  named,  "then 
the  unexpended  funds  shall  remain  in  the  treasury"  of  the  defend- 
ant. It  further  provides  that  the  plaintiff  should  have  the  absolute 
authority  and  discretion  to  hire  and  discharge  any  and  all  solicitors  and 
at  such  salaries  as  he  may  deem  advisable,  provided  that  the  aggregate 
amount  of  their  salaries  should  not  exceed  said  specified  amounts ;  and 
that  the  defendant  would  furnish  offices,  stenographic  help,  stationery, 
postage,  telephones,  and  the  usual  equipment  for  the  advertising  staff 
of  the  Herald  and  Evening  Telegram  as  theretofore  in  addition  to 
said  amounts.  The  defendant  also  agreed  to  engage,  on  the  recom- 
mendation of  the  plaintiff,  a  western  representative,  as  had  been  its 
custom,  to  promote  the  advertising  interests  of  the  two  newspapers; 
and  aereed  to  pay  the  plaintiff  fbr  his  services  one-half  of  one  per  cent. 
*'on  all  advertising  net  moneys  received  from  all  sources,"  by  the  Herald 
and  Evening  Telegram  during  the  term  of  the  agreement,  and  in  addi- 
tion thereto  ly^  per  cent,  "on  all  advertising  net  moneys  received  by 
the  defendant  each  month  from  any  and  all  sources"  over  and  above 
specified  sums  received  by  the  Herald  and  Evening  Telegram  monthly 
during  the  preceding  12  months.  The  plaintiff  was  to  have  a  drawing 
account  of  $200  per  week  and  to  be  paid  in  full  on  the  1st  day  of  Feb- 
ruar}%  1919,  for  the  business  ending  December  31,  1918,  and  quarterly 
thereafter.  The  witness  clause  of  the  agreement  recites  that  the  de- 
fendant caused  it  to  be  sig^ned  by  its  general  manager.  The  signature 
for  the  defendant  is  as  follows : 

"New   York    Herald   Company, 

"By  Frank  B.  Flaherty, 

"General  Manager. 

"New  York  Herald  Company." 

This  is  followed  by  the  signature  of  the  plaintiff  and  a  witness  there- 
to, and  then  comes  the  following : 

••Approved  October  3,  lOia 
"J.  K.  Ohl, 
"J.  D.  J.  Kelley."  • 

For  the  third  separate  defense  to  each  of  the  causes  of  action  itud 
by  way  of  counterclaim,  defendant  repeated  and  realleged,  by  reference, 
each  and  every  all^ation  and  admission  contained  in  paragraphs  1  and 
2  of  the  answer;  and  further  alleged  that  the  alleged  agreement  "pro- 
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vided  that  the  defendant  would  pay  a  sum  not  to  exceed  $80,000  an- 
nually or  rjitably  for  the  period  commencing  on  or  about  October  22, 
1918,  and  continuing  to  and  including  January  17,  1920,  the  sum  of 
$103,333.33  for  the  employment  of  solicitors  to  promote  its  advertising 
in  said  newspapers,  said  sums  to  be  paid  on  the  recommendation  of 
the  plaintiff'' ;  that  the  plaintiff  in  violation  of  said  provisions  "recom- 
mended and  incurred  liabilities  for  and  paid  out  from  the  funds  of  the 
defendant  for  the  employment  of  such  advertising  solicitors,  a  sum  in 
excess  of  $184,106.94  during  the  said  period";  that  the  plaintiff,  in 
violation  of  the  provisions  of  the  alleged  agreement  and  for  the  pur- 
pose of  increasing  the  amount  of  his  alleged  commissions,  *' willfully 
increased  the  expenses  and  cost  of  obtaining  advertising  by  the 
employing  solicitors  upon  commissions  and  granting  to  them  com- 
missions greatly  in  excess  of  the  fair  and  reasonable  amount  which 
should  have  been  expended  therefor  and  greatly  in  excess  of  the 
amount  provided  for  in  the  said  alleged  agreement" ;  that  "the  amount 
of  such  unreasonable  and  excess  payments  exceeded  the  sum  of  $80,- 
775.61";  that  "by  reason  of  the  foregoing,  defendant  has  been  damaged 
in  the  sum  of  $80,775.61,  no  p^rt  of  which  has  been  paid  although  pay- 
ment thereof  has  been  duly  demanded" ;  and  it  demands  judgment  for 
the  dismissal  of  the  complaint  and  for  $80,775.61  with  interest  and  costs. 
In  paragraph  1  of  the  answer,  the  allegations  and  admissions  of 
which  were  realleged  by  reference  in  the  third  separate  defense  and 
counterclaim,  defendant  denies  the  allegations  of  the  fourth  paragraph 
of  the  complaint  with  respect  to  the  making  of  the  contract,  "except 
that  it  admits  that  on  or  about  October  3,  1918,  a  paper  writing  de- 
scribed as  an  agreement  in  said  complaint,  and  a  copy  of  which  is  an- 
nexed and  made  part  of  said  complaint,  was  signed  by  the  plaintiff 
and  by  one  Frank  B.  Flaherty,  who  at  that  time  was  employed  by  the 
defendant  and  was  known  as  the  general  manager  of  the  defendant,  and 
was  approved  by  J.  K.  Ohl  and  J.  D.  J.  Kelley,  who  at  that  time  were 
employees  of  the  defendant."  In  the  second  paragraph  of  the  answer, 
likewise  realleged  in  the  defense  and  counterclaim,  defendant  denies 
the  allegations  of  the  fifth  paragraph  of  the  complaint  with  respect  to 
the  plaintiff's  having  entered  upon  the  performance  of  the  contract  and 
having  duly  performed  and  having  been  wrongfully  discharged,  "ex- 
cept that  it  admits  that  from  and  after  the  22d  day  of  October,  1918, 
or  thereabouts,  plaintiff  performed  services  for  the  defendant  as  ad- 
vertising director  of  the  Evening  Telegram  and  the  New  York  Herald, 
and  that  said  services  continued  down  to  on  or  about  the  17th  day  of 
January,  1920,  when  the  defendant  discharged  the  plaintiff  from  its 
employment  and  refused  all  tenders  of  future  services  by  the  plaintiff." 
The  demurrer  relates  only  to  this  defense  and  counterclaim;  and  the 
demurrer  to  the  defense  is  that  it  is  insufficient  in  law,  and  to  the  coun- 
terclaim that  it  fails  to  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  reason  for  the  defendant's  denial  of  the  execution  of  the 
contract  as  alleged. appears  in  the  first  and  second  separate  defenses, 
wherein  it  takes  the  positions  respectively  that  the  contract  was  ultra 
vires  the  corporation,  and  that  its  officer  and  employees  who  assumed 
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to  make  it  were  without  authority  so  to  do.  The  third  separate  defense 
and  the  counterclaim,  however,  are  plainly  predicated  on  breaches  by 
the  plaintiff  of  the  agreement  as  alleged  by  him. 

[1,2]  It  is  somewhat  difficult  to  understand  the  theory  on  which  a 
corporation  authorized  to  publish  advertisements  contends  that  a  con- 
tract for  soliciting  advertisements  is  ultra  vires,  or  how,  after  it  has 
recognized  the  contract  and  accepted  plaintiff's  services  thereunder  for 
this  long  period,  it  expects  to  avoid  the  contract  on  the  ground  that  its 
execution  was  unauthorized ;  but  these  points  are  not  presented  for  de- 
cision, and  we  do  not  wish  to  be  understood  as  assuming  to  decide  them. 
Of^  course,  the  defendant  has  a  right  to  plead  as  many  defenses  as  it 
claims  to  have,  and  it  is  not  necessary  that  they  shall  be  consistent.  It 
could  stand  on  its  defenses  of  ultra  vires  and  invalidity  of  the  con- 
tract on  the  ground  that  it  was  not  authorized ;  and,  for  its  protection 
in  the  event  that  those  defenses  are  not  sustained,  it  could  also,  as  it 
has  done,  plead  a  further  defense  predicated  on  breaches  of  any  con- 
tract he  may  establish  by  which  it  claims  that  he  has  forfeited  his  right 
to  recover  commissions  unpaid  thereunder  and  which  warranted  it  in 
discharging  him.  For  the  purpose  of  the  defense  predicated  on  plain- 
tiff's breaches  of  the  contract,  defendant  could  stand  on  the  contract 
as  pleaded  by  failing  to  deny  it  in  the  separate  defense  and  without  re- 
alleging it  therein;  but  where,  as  here,  due  performance  is  alleged  by 
the  plaintiff,  and  the  defendant  thus  accepts  the  contract  as  alleged, 
there  can  be  no  defense  predicated  on  a  breach  of  the  contract  by  the  de- 
fendant without  a  denial  in  the  defense  of  the  allegations  of  due  per- 
formance, for  manifestly  if  plaintiff  duly  performed,  as  he  alleges,  he 
could  not  have- breached  the  contract. 

[3]  There  is,  however,  in  the  third  defense,  no  express  denial  of  the. 
allegations  of  due  performance  by  the  plaintiff;  such  allegations  are  not 
denied  by  realleging  therein,  by  reference,  the  allegations  and  admis- 
sions contained  in  paragraphs  1  and  2.  I  am  of  opinion  that  for  the 
purpose  of  the  third  defense,  the  allegations  of  the  complaint  stand  ad- 
mitted, for  in  pleading,  there  is  a  well-recognized  distinction  between 
denials,  allegations,  and  admissions;  and  only  allegations  and  admis- 
sions, which  do  not  include  denials  (Pullen  v.  Seaboard  Trading  Co., 
165  App.  Div.  117,  150  N.  Y.  Supp.  719),  are  attempted  to  be  carried 
into  the  third  defense  by  the  reference  therein  to  paragraphs  1  and  2  of 
the  answer.  It  is  well  settled  that  unless  a  contract  as  alleged  is  de- 
nied, allegations  in  a  defense  inconsistent  therewith  are  of  no  avail, 
for  that  is  not  a  form  of  denial  authorized  by  the  provisions  of  the 
Code  of  Civil  Procedure.  Fleischmann  v.  Stern,  90  N.  Y.  110;  Men- 
delsohn V.  Margulies,  157  App.  Div.  666,  142  N.  Y.  Supp.  825 ;  Ameri- 
can Aniline  Products  v.  Mitsui  &  Co.,  190  App.  Div.  485,  179  N.  Y. 
Supp.  895 ;  Smith  v.  Coe,  170  N.  Y.  162,  63  N.  E.  57;  Douglass  v.  Phen- 
nix  Ins.  Co.,  138  N.  Y.  209,  33  N.  E.  938,  20  L.  R.  A.  118,  34  Am.  St. 
Rep.  448;  Empire  Trust  Co.  v.  Magee,  117  App.  Div.  34,  102  N.  Y. 
Supp.  9;  Pullen  v.  Seaboard  Trading  Co.,  supra.  The  third  defense, 
therefore,  is  insufficient  in  law,  for  by  it  due  performance  by  the  plain- 
tiff stands  admitted,  and  the  demurrer  thereto  was  properly  sustained. 
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[4]  There  appears  to  be  no  objection  to  combining  a  defense  and  a 
counterclaim  where  it  is  claimed  that  the  same  facts  constitute  both. 
Botts  V.  Mercantile  Bank  of  Memphis,  180  App.  Div.  546,  167  N.  Y. 
Supp.  1033.  But  a  counterclaim  must  be  a  cause  of  action  in  favor  of 
the  defendant,  and  the  facts  showing  the  cause  of  action  must  be  stated 
therein  (Code  of  Civil  Procedure,  §§  500,  501),  and  if  the  facts  so  stat- 
ed are  insufficient  to  constitute  a  cause  of  action,  a  demurrer  thereto 
must  be  sustained  (Code  of  Civil  Procedure,  §  495,  subd.  5). 

[5]  For  the  purposes  of  the  counterclaim,  allegations  of  the  com- 
plaint with  respect  to  the  making  of  the  contract  and  performance 
.thereof  by  the  defendant  aa*e  deemed  put  in  issue  by  the  denials  con- 
tained in  paragraphs  1  and  2  of  the  answer,  and  they  are  not  required 
to  be  repeated  in  the  counterclaim.  Here,  however,  the  facts  constitut- 
ing the  counterclaim  are  not  alleged.  The  action  is  on  an  express  con- 
tract set  forth  in  full  by  annexing  a  copy  to  the  complaint  and  making 
it  a  part  thereof.  The  counterclaim  evidently  is  intended  to  be  based 
on  the  same  or  a  somewhat  similar  contract,  but  no  contract  is  alleged 
in  the  counterclaim.  The  making  and  validity  of  whatever  contract  the 
counterclaim  is  based  on  are  necessarily  admitted,  for  otherwise  there 
would  be  no  cause  of  action  stated  in  the  counterclaim.  If  the  only 
contract  claimed  by  the  defendant  is  that  alleged  in  the  complaint,  for 
brevity,  it  could  have  realleged,  by  reference  thereto,  the  making  of  it, 
or  should  have  pleaded  the  contract  without  such  reference,  and  if  the 
counterclaim  is  predicated  on  a  different  contract,  it  should  have  al- 
leged the  contract  as  claimed  by  it,  and  then  in  either  event  it  should 
have  alleged  the  breach  or  breaches  for  which  it  claims  damages.  This, 
however,  defendant  did  not  do.  It  merely  alleged  breaches  of  the  al- 
leged contract.  Defendant  finds  itself  in  a  predicament,  and  while  deny- 
ing the  making  and  validity  of  the  contract  on  which  plaintiff  relies 
and  for  the  purposes  of  a  defense  alleging,  as  it  was  authorized  to  do, 
on  denying  due  performance  by  the  plaintiff,  breaches  thereof  by  him 
warranting  it  in  discharging  him,  it  attempts  fuither  to  protect  itself 
by  a  counterclaim  evidently  intended  to  be  based  on  the  contract  as 
alleged,  and  desires  to  avail  itself  of  the  counterclaim  in  the  event  that 
it  fails  in  its  defenses  with  respect  to  the  making  and  validity  of  the 
contract.  I  know  of  no  theory  on  which  this  can  be  done,  and  it  is  not 
apparent  that  there  is  any  necessity  therefor.  Defendant  can  only  have 
a  counterclaim  for  breaches  of  the  contract  in  the  event  that  it  es- 
tablishes such  breaches  and,  if  it  does,  unless  they  are  other  than  those 
on  which  it  attempts  to  justify  the  retention  of  his  commissions  and  his 
discharge,  it  will  defeat  plaintiff's  action,  and  then  it  will  be  at  liberty 
to  maintain  an  action  for  the  damages  it  has  sustained  by  reason  of  the 
plaintiff's  failure  to  perform  his  contract.  If  it  fails  to  sustain  its  plea 
that  the  plaintiff  violated  the  contract,  then  in  so  far  as  its  counterclaim 
is  predicated  on  the  same  claim  with  respect  to  violations,  that  will  be 
an  adjudication  that  it  has  no  cause  of  action  against  him.  In  other 
words,  if  he  recovers  in  the  action,  the  recovery  will  show  that  he 
was  not  guilty  of  a  substantial  breach  warranting  the  retention  of  his 
commissions  and  his  discharge,  and  that  the  defendant  has  no  claim 


Digitized  by 


Google 


118  188  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

for  damages  against  him  with  respect  to  such  breaches.  It  is  possible, 
of  course,  that  the  defendant  may  have  a  counterclaim  against  plain- 
tiff predicated  on  breaches  of  his  duty  not  warranting  the  retention  of 
the  commissions  or  his  discharge  or  which  it  has  waived.  But  how- 
ever that  may  be,  defendant  is  under  no  obligation  to  interpose  in  this 
action  as  a  counterclaim  any  cause  of  action  it  may  have  against  him, 
and  by  not  so  pleading  it  the  cause  of  action  is  not  lost  to  it;  and  it 
cannot  interpose  a  good  counterclaim  predicated  on  a  contract  without 
admitting  the  contract  and  setting  it  forth  ia  one  of  the  methods  already 
indicated.    The  counterclaim  is  therefore  insufficient. 

It  follows  that  the  interlocutory  judgment  in  so  far  as  it  sustains  the  ^ 
demurrer  to  the  defense  shoufd  be  affirmed,  and  in  so  far  as  it  over- 
rules the  demurrer  to  the  counterclaim  it  should  be  reversed  with 
costs,  and  the  demurrer  sustained,  with  costs,  but  with  leave  to  the  de- 
fendant to  amend  on  payment  of  the  costs  of  the  appeal  and  of  the  de- 
murrer. 

All  concur. 


(196  App.  Div.  619) 

McCarthy  ▼.  globe  automatic  sprinkler  CO.  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department.    May  4,  1921.) 

Master  and  servanl  <&=»405(4) — ^Compensation  awaird  for  injury  causing  her- 
nia field  not  sustained  by  eyidence;   "personal  injuries." 

Under  Workmen's  Compensation  Law,  §  3,  subd.  7,  declaring  "personal 
injuries"  to  nkean  only  accidental  injuries  and  such  disease  as  "may 
naturally  and  unavoidably  result"  therefrom,  where  the  evidence  does 
not  show  that  claimant's  hernia  did  not  exist  before  the  accidelit,  or  that 
it  was  not  caused  by  work  for  other  employers  after  the  accident,  an 
award  cannot  be  sustained  on  the  mere  guess  of  the  commission's  expert 
as  to  the  cause  of  claimant's  condition  a  year  and  a  half  after  the  acci- 
dent. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Personal  Injury.] 

John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  State  Industrial  Commission. 

Proceeding  by  John  McCarthy  for  compensation  under  the  Work- 
men's Compensation  Law,  opposed  by  the  Globe  Automatic  Sprinkler 
Company,  employer,  and  the  Ocean  Accident  &  Guarantee  Corpora- 
tion, Limited,  insurer.  From  an  award  of  the  State  Industrial  Com- 
mission, the  employer  and  insurer  appeal.  Award  reversed,  and  claim 
dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAK  KIRK,  JJ. 

Robert  H.  Woody,  of  New  York  City  (Norman  G.  Hewitt,  of  New 
York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  State  Industrial  Commission. 

^s»For  other  cues  see  same  topip  &  KBT-NUMBER  in  all  Key-Numbered  Digests  &  iDdeze* 
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WCMDDWARD,  J.  The  claimant  sustained  a  strain  to  his  back  and 
a  contusion  of  the  hip  in  a  fall  from  a  ladder  in  the  course  of  his  em- 
ployment as  a  steam  fitter  on  the  3d  day  of  January,  1917.  On  the  20th 
day  of  January,  1917,  the  claimant  and  his  employer  entered  into  an 
agreement,  approved  by  the  State  Industrial  Commission,  for  the 
payment  of  compensation  for  partial  disability,  and  such  payments  were 
made  for  a  period  of  5  weeks.  The  claimant  resumed  his  employ- 
ment, making  several  changes  in  employers,  and  on  or  about  the  3d 
day  of  June,  1919,  appeared  before  the  State  Industrial  Commission, 
claiming  to  have  received  a  hernia  at  the  time  that  he  was  injured  in 
1917.  The  Commission,  after  a  large  number  of  hearings,  the  last  on 
September  27,  1920,  has  made  an  award  for  compensation  from  April 
IS,  1919,  to  October  14,  1919,  and  continued  the  case.  The  employer 
and  the  insurance  carrier  appeal  from  the  award. 

So  far  as  we  are  able  to  discover,  the  first  suggestion  to  the  employer 
and  the  insurance  carrier  of  a  hernia  came  with  the  application  to  the 
State  Industrial  Commission  to  reopen  the  case.  The  hospital  record 
makes  no  suggestion  of  a  hernia ;  there  is  no  evidence  that  the  claim- 
ant ever  suggested  that  he  had  any  other  or  diflFerent  injuries  from 
those  for  which  he  was  compensated  for  a  period  of  5  weeks  under 
the  terms  of  the  agreement  above  mentioned  to  any  one ;  and  the  only 
foundation  for  this  award  is  the  testimony  of  the  claimant  that  at  some 
time,  about  the  time  of  the  accident,  he  noticed  a  small  swelling,  which 
gave  him  little  trouble,  and  this  was  afterward  determined  to  be  a 
hernia.  Dr.  Lewy,  the  Commission's  expert,  after  reading  the  hospital 
record  into  the  case  and  considering  the  testimony  of  the  claimant, 
was  asked  by  Commissioner  Lyon  if  there  was  "anything  from  his  fall 
two  y^ars  ago  that  would  cause  or  might  cause  this  hernia ;"  and  he 
replied,  "I  believe  the  hernia  occurred  at  the  time  of  the  fall — very 
small  mass  afterward,  very  small."  He  further  testified  that  it  prob- 
ably did  not  bother  the  claimant ;  that  he  did  not  pay  any  attention  to 
it  until  it  began  to  pain  him ;  and  that,  from  the  history  of  the  case 
in  1919,  "it  existed  there  at  the  time"  of  the  accident. 

Of  course  this  is  the  merest  speculation.  There  is  not  a  particle  of 
evidence  that  this  slight  hernia,  to  which  the  claimant  paid  no  atten- 
tion, did  not  exist  prior  to  this  accident.  It  appears  clearly  that  no 
mention  whatever  was  made  of  an  alleged  hernia,  or  of  anything  to 
producer  a  hernia,  for  a  year  and  a  half  after  the  alleged  accident.  The 
hospital  record  shows  that  the  claimant  was  under  minute  observation, 
but  no  hernia  was  discovered,  and  the  difficulty  even  now  is  slight.  Dr. 
Lewy  says  that  there  was  a  "very  small  mass  afterwards,  very  small," 
and  for  all  that  appears  in  the  record  this  may  have  been  the  case  be- 
fore the  accident  as  well  as  afterward.  Hernia,  it  is  to  be  remembered, 
is  the  result  of  disease,  as  well  as  of  traumatism,  and  many  people  go 
on  for  years  without  even  knowing  that  they  are  subject  to  the  dis- 
ease. The  claimant  in  entire  good  faith  may  not  have  been  aware  of 
the  hernia,  and  yet  it  may  have  existed,  and  there  is  no  testimony  in 
this  case,  even  from  the  claimant,  that  he  did  not  have  the  hernia  at 
the  time  of  the  accident.  The  claimant  refused  to  have  an  operation 
for  the  hernia,  and  the  atmosphere  of  the  case  suggests  plainly  that  he 


Digitized  by 


Google 


120  188  NSW  YOBK  SUPPLBMBNT  (Sup.  Ct 

is  nursing  his  troubles,  suggesting  that  he  has  yet  other  difficulties, 
such  as  the  involvement  of  his  bladder. 

Workmen's  Compensation  Law  (Consol.  Laws,  c.  67)  §  3,  subd.  7, 
as  amended  by  Laws  of  1916,  c.  622,  since  amended  by  Laws  of  1917, 
c.  70S,  declares  that  injury  and  personal  injuries  **mean  only  accidental 
injuries  *  *  *  and  such  disease  or  infection  as  may  naturally  and 
unavoidably  result  therefrom,"  and  the  evidence  in  this  case  does  not 
disclose  that  the  claimant  received  the  injury  for  which  the  present 
award  is  made  within  the  definition.  In  the  original  notice  of  injury 
and  report  of  injury  no  claim  of  hernia  exists;  no  mention  of  hernia 
is  made  in  the  hospital  reports ;  the  location  of  the  injuries  complained 
of  are  in  the  back,  not  in  the  abdomen,  and  there  is  absolutely  no  evi- 
dence that  the  hernia  as  a  disease  did  not  exist  before  the  accident,  nor 
is  there  any  competent  evidence  that  it  was  not  produced  subsequent 
to  the  accident.  The  claimant  had  worked  off  and  on  for  a  period  of 
a  year  and  a  half  after  the  accident ;  no  testimony  appears  as  to  what 
he  did  between  the  times  he  was  at  work ;  and,  so  far  as  the  evidence 
goes,  he  may  have  performed  severe  physical  acts.  He  does  not  tes- 
tify that  he  did  not  imdergo  any  other  accident,  and  the  whole  case 
rests  upon  the  opinion  of  Dr.  Lewy  that  he  believes  the  hernia  occurred 
at  the  time  of  the  fall.  It  is  only  such  disease  or  infection  as  "may 
naturally  and  unavoidably  result"  which  the  statute  contemplates,  and 
until  there  is  some  evidence  that  the  hernia  did  not  exist  at  the  time 
of  the  accident,  or  that  it  was  not  produced  subsequent  to  the  accident, 
the  mere  guess  of  the  Commission's  expert  ought  not  to  be  permitted 
to  deprive  the  appellants  of  their  property.  See  Matter  of  Claim  of 
Gentelong  v.  American  Hide  &  Leather  Co.,  194  App.  Div.  9,  184  N. 
Y.  Supp.  808.    The  award  should  be  reversed. 

Award  reversed,  and  claim  dismissed.  All  concur,  except  JOHN 
M.  KELLOGG,  P.  J.,  dissenting. 


LE  BLOAS  v.  ZINN. 

(Supreme  Court,  Appellate  Term,  First  Department.    April  26.  1021.) 

Contraets  <^138(6) — ^Defendant  may  show  illegality  though  not  pleading  It. 

A  promise  by  a  third  person  to  influence  an  employee's  action  relatire  to 
his  employer's  business,  being,  under  Penal  Law,  §  439,  illegal,  unless 
made  with  the  employer's  knowledge  and  consent,  and  therefore  one 
which,  as  against  public  policy,  the  courts  will  refuse  to  enforce,  defend- 
ant may,  in  an  action  for  its  enforcement,  though  not  pleading  its  ille- 
gality, show  absence  of  such  knowledge  and  consent. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Jean  Le  Bloas  against  Henry  C.  Zinn.  From  a  judgment 
for  plaintiff,  defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  February  term,  1921,  before  LEHMAN,  MULLAN,  and 
BURR,  JJ. 

Abraham  Leichter,  of  New  York  City,  for  appellant. 
Max  Reich,  of  New  York  City,  for  respondent. 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  Id  all  Key-Numbered  Digests  A  Indexes 
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PER  CURIAM.  Plaintiff  sues  to  enforce  a  promise  made  to  in- 
fluence his  action  in  relation  to  his  employer's  business.  Such  promise 
or  agreement  is  against  public  policy  and  illegal  (section  439,  Penal 
Law  [Consol.  Laws,  c.  40]),  unless  it  is  shown  to  have  been  made 
with  the  knowledge  and  consent  of  the  employer. 

Courts  will  refuse  on  their  own  motion  to  enforce  a  contract  which 
is  against  public  policy  and  in  direct  contravention  of  a  penal  statute, 
even  though  the  plaintiff  has  failed  to  plead  the  defense  of  illegality. 
The  trial  justice  should  therefore  have  permitted  the  employer  to  be 
questioned  upon  this  point,  not  for  the  protection  of  the  defendant,  but 
for  reasons  of  high  public  policy. 

The  judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  $30  costs  to  appellant  to  abide  the  event. 


PHILLIPS  V.  KASTENS. 

(Supreme  Court,  Appellate  Term,  First  Department.     April  28,  1921.) 

Contraets  <$=»271«*Providiiis  for  eancellalioii  by  registered  mall  not  can- 
celed by  letter  through  ordinary  course  of  mail. 

Advertising  contract,  providing  lor  cancellation  by  registered  mail,  could 
not  be  canceled  by  a  letter  sent  through  the  ordinary  course  of  the  mail. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Harold  W.  Phillips  against  Henry  Kastens.  Judgment 
for  defendant,  and  plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  March  term,  1921,  before  BIJUR,  WAGNER,  and  LY- 
DON,  JJ. 

Giden  &  Giden,  of  New  York  City  (Archie  Giden,  of  New  York 
City,  of  counsel),  for  appellant. 

PER  CURIAM.  The  plaintiff  brought  this  action  to  recover  the 
sum  of  $66  for  work,  labor,  and  services,  and  materials  furnished  to 
the  defendant  pursuant  to  a  written  contract.  The  defendant  inter- 
posed an  answer,  alleging  a  general  denial.  It  appears  that  the  plain- 
tiff is  the  publisher  of  the  American  Hotel  Supply  Directory,  and  that 
pursuant  to  an  automatically  renewing  contract  signed  by  the  defend- 
ant he  published  the  defendant's  advertisement  in  the  1919  edition. 
The  defendant  admitted  that  he  signed  this  contract,  which  was  ad- 
mitted in  evidence.  It  further  appears  that  the  defendant  paid  for 
this  1919  advertisement,  and  that  the  same  advertisement  was  re- 
published in  the  1920  edition  of  the  aforesaid  directory,  pursuant  to 
the  terms  of  the  contract. 

The  defendant  refused  to  pay  for  this  latter  advertisement,  which 
is  now  being  sued  upon,  and  he  place's  his  refusal  upon  the  ground 
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that  the  contract  had  been  canceled  by  him.  He  seeks  to  establish  this 
cancellation  by  a  letter  written  to  the  plaintiff  by  him  imder  date  of 
December  15,  1919,  and  sent  through  the  ordinary  course  of  the  mail, 
which  plaintiff  denies  he  received.    The  contract  distinctly  provides : 

"All  cancellations  to  be  made  by  registered  mail,  on  or  before  January  1, 
preceding  date  of  publication,  so  that  both  parties  to  this  agreement  may  have 
proof  that  termination  of  order  was  sent  and  received." 

To  support  the  judgment  below  we  would  have  to  find  that  the  de- 
fendant complied  with  this  provision  of  the  contract,  or  that  the  plain- 
tiff waived  it.    The  record  fails  to  show  either. 

The  judgment  must  therefore  be  reversed,  without  costs,  and  a  new 
trial  ordered. 


LEON'S  REAL  ESTATE  CORPORATION  ▼.  KELLER. 

(Supreme  Court,  Appellate  Term,  First  Department.    April  21,  1921.) 

Brokers  ^=>8(3),  86(4) — ^Evidence  held  to  make  out  prima  fade  case  of  an- 
thorizaftioD  and  of  proeuraiion  of  sale. 

In  an  action  for  an  agreed  compensation  earned  by  securing  a  pur- 
chaser for  a  garage  maintained  by  defendant,  plaintilTs  evidence  held 
to  make  out  a  prima  facie  case  of  authorization  to  act  as  defendant's 
agent,  and  of  having  been  the  procuring  cause  of  sale. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Leon's  Real  Estate  Corporation  against  Joseph  Keller 
From  a  judgment  for  defendant,-  after  trial  by  the  judge  without  a 
jury,  plaintiff  appeals.    Judgment  reversed,  and  new  trial  ordered. 

Argued  March  term,  1921,  before  BIJUR,  WAGNER,  and  LY- 
DON,  JJ.^ 

Frackman  &  Robins,  of  New  York  City  Qoseph  H.  Robins,  of  New 
York  City,  of  counsel),  for  appellant. 

'Diamond,  Abrahams  &  Strauss,  of  New  York  City  (Samuel  Abra- 
hams and  Jerome  A.  Strauss,  both  of  New  York  City,  of  compel),  for 
respondent. 

PER  CURIAM.  Plaintiff's  officer  testified  that  it  was  employed  by 
defendant  at  an  agreed  compensation  to  secure  a  purchaser  for  a  ga- 
rage maintained  by  defendant  on  certain  leased  premises.  Defendant 
said  he  wanted  $15,000,  but,  if  plaintiff  could  get  a  customer,  "we  will 
see  what  we  can  do  regarding  the  price."  A  few  days  later  plaintiff 
sent  to  the  defendant  a  customer,  who  said  he  wanted  to  find  a  garage 
for  his  son. 

Plaintiff  notified  defendant  that  he  had  sent  the  customer.  The 
latter  called  on  defendant,  and  three  weeks  later  defendant  sold  the 
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garage  to  the  customer's  son  for  $11,250.  The  customer,  the  father 
of  the  purchaser,  proved  a  reluctant  witness,  and  after  considerable 
quibbling  testified  that  he  paid  the  two  visits,  the  one  to  the  plaintiff 
and  the  other  to  the  defendant,  but  said  they  were  in  the  interest  of 
a  third  person  who  accompanied  him.  He  then  disclaimed  any  knowl- 
edge of  the  manner  in  which  his  son  had  been  apprised  of  the  oppor- 
tunity to  buy  this  garage,  but  admitted  that  he  himself  was  at  the  time 
of  the  trial,  and  had  been  for  some  time  before,  working  for  his  son 
in  that  garage.    Defendant  rested  on  plaintiff's  case. 

On  the  facts  testified  to,  it  seems  to  us  that  plaintiff  made  out  a  prima 
facie  case  of  authorization  to  act  as  defendant's  agent  and  of  having 
been  the  procturing  cause  of  the  sale. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abdde  the  event. 


<196  App.  Dlv.  491) 

BURKE  et  al.  v.  NEW  YORK  UNIVERSITY. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  29,  1921.) 

1.  Dead  bodies  ^=^1— Inquiry  required  of  medical  school  before  receiving  for 

diseection. 

Under  Pnblic  Health  Law,  S  316,  requiring  hospital  or  morgue  under 
certain  conditions  to  deliver  corpse  to  medical  school  for  dissection,  pro> 
vided  ithat  none  shall  be  delivered  **or  received,"  in  case  of  known  rela- 
tives or  friends,  without  their  consent,  the  school,  as  well  as  hospital  and 
morgue,  has  duty  of  making  reasonable  inquiry. 

2.  Dead  l>odies  <&=:»9— Complaint  need  only  allege  dissection  without  consent 

of  reiadves  or  friends. 

The  complaint  by  nearest  relatives  need  only  allege  dissection  by  defend- 
ant of  a  corpse  without  consent  of  relatives  or  friends,  a  wrongful  act  at 
common  law;  matter  of  justification  under  any  statute  being  affirmative 
defense,  to  be  pleaded  by  defendant. 

3.  Dead  bodies  ^=:>d— Cremation  after  dissection  actionable  wrongful  act. 

Burial  after  dissection  being  required  by  Penal  Law,  §  2215,  It  is  an 
actionable  wrongful  act  for  a  medical  school  to  cremate,  instead  of  bury, 
the  body. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Mary  Burke  and  others  against  the  New  York  University. 
From  an  interlocutory  judgment  sustaining  a  demurrer  to  the  com- 
plaint (110  Misc.  Rep.  27,  179  N.  Y.  Supp.  626),  plaintiffs  appeal.  Re- 
versed, and  demurrer  overruled,  with  leave  to  answer. 

Argvied  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
andMERRELL,JJ. 

'  Mann  Trice,  of  New  York  City  (James  F.  O'Neill,  of  New  York 
City,  of  counsel),  for  appellants. 

Francis  W.  Aymar,  of  New  York  City,  for  respondent. 

SMITH,  J.  The  complaint  alleges:  That  the  plaintiffs  are  the  only 
next  of  kin,  the  sons  and  daughter,  of  one  John  Barry,  and  that  he  died 
on  the  19th  day  of  December,  1917,  and  at  the  time  of  his  death  he  was 
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in  the  Central  Neurological  Hospital,  on  Blackwell's  Island,  and  his 
body  was  transferred  on  that  day  to  the  morgue  in  the  city  of  New 
York.  That  on  the  29th  of  December  a  death  certificate  was  filed  in 
the  health  department  and  a  burial  permit  for  burial  in  the  City  Ceme- 
tery was  issued.  On  that  date  the  body  was  not  buried,  but  was 
turned  over  by  the  authorities  at  the  morgue  to  the  defendant  cor- 
poration. This  was  a  corporation  authorized  to  receive  the  body  under 
certain  circumstances  under  the  statute  that  will  be  referred  to.  It  was 
held  by  them  until  February  19,  1918,  at  which  time  the  body  was  dis- 
sected and  the  remains  cremated.  It  is  further  alleged:  That  the 
plaintiffs  were  left  in  ignorance  even  of  the  death  of  their  father,  and 
upon  ascertaining  the  fact  they  demanded  the  body,  and  were  informed 
that  it  had  been  disposed  of.  That  they  never  gave  any  permission  or 
consent  to  the  dissection  of  the  body,  and  the  complaint  alleges  that 
such  dissection  and  destruction  of  the  remains  were  unlawful  acts  of 
the  defendant.  It  is  further  alleged  that  they  left  an  address  where 
they  might  learn  anything  that  happened  to  their  father.  It  does  not 
allege  where  this  address  was  left.  It  is  alleged  that  they  were  Catho- 
lics, and  that  they  were  prevented  from  interring  the  remains  in  con- 
secrated ground,  and  the  feelings  of  the  daughter  and  sons  were  out- 
raged, and  they  were  greatly  shocked  and  were  greatly  outraged  in  their 
religious  feelings  in  respect  to  the  mutilation  and  destruction  of  the 
corpse  of  their  father,  and  $25,000  is  demanded. 

The  demurrer  served  by  the  defendant  was  sustained,  the  court  hold- 
ing that  the  complaint  did  not  state  a  cause  of  action. 

[1]  The  defendant  claims  its  right  to  dissect  under  section  316  of 
the  Public  Health  Law  (Consol.  Laws,  c.  45),  as  amended  by  Laws 
1913,  c.  335,  which  requires  any  hospital  or  morgue  having  any  uninter- 
red  corpse  in  its  lawful  possession  for  keeping  or  burial,  which  has  not 
been  placed  therein  in  the  usual  manner  by  relatives  or  friends  for  that 
purpose,  to  deliver  such  corpse  under  specified  conditions  to  any  uni- 
versity of  the  state  having  a  medical  preparatory  or  medical  post- 
graduate course.     It  is  provided,  however,  that — 

"No  corpse  shall  be  so  delivered  or  receh^ed  if  desired  for  Interment  by 
relatives  or  friends  within  forty-eipht  hours  after  death,  or,  if  known  to  have 
relatives  or  friends,  without  the  assent  of  such  relatives  or  friends :  or  of  a 
person  who  shall  have  expressed  a  desire  in  his  last  illness  that  his  body  be 
Interred,  but  the  same  shall  be  buried  in  the  usual  manner." 

The  Special  Term  held  that  the  primary  duty  of  endeavoring  to  as- 
certain whether  there  were  relatives  or  friends  rested  with  the  au- 
thorities at  the  morgue,  and  did  not  rest  with  the  defendant  before 
receiving  this  corpse  for  dissection.  110  Misc.  Rep.  27,  179  N.  Y. 
Supp.  626.  I  think,  however,  that  there  is  also  an  obligation  upon 
the  medical  school  or  university  to  make  reasonable  inquiry.  There 
is  no  allegation  in  the  complaint  that  they  failed  to  make  reasonable 
inquiry. 

[2]  The  contention  of  the  plaintiffs  is  that  all  that  it  was  necessary  ta 
do  was  to  allege  a  dissection  without  their  consent,  and  that  it  was  for 
the  defendant  to  plead  the  facts  which  justified  such  a  dissection.  This 
contention  is,  I  think,  well  made.  The  dissection  of  a  human  body  with- 
out the  consent  of  the  relatives  or  friends  is  under  the  common  law 
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a  wrongful  act.  If  the  defendant  would  justify  that  act  under  any 
special  statute,  the  facts  that  would  bring  the  defendant  within  the 
statute  and  authorize  the  act  are  properly  pleaded  as  an  affirmative  de- 
fense. Those  facts  need  not  be  negatived  in  the  complaint,  which  is 
sufficient  if  a  wrong  under  the  common  law  has  been  alleged.  Darcy  v. 
Presbyterian  Hospital  in  City  of  New  York,  202  N.  Y.  259,  95  N.  E. 
695,  Ann.  Cas.  1912D,  1238. 

[3]  Irrespective,  however,  of  the  statement  of  the  cause  of  action 
for  the  dissection,  the  complaint  states  a  cause  of  action  for  the  crema- 
tion of  the  body.  Under  section  2215  of  the  Penal  Law  (Consol. 
Laws,  c.  40),  it  is  provided  that  after  dissection  the  body  shall  be  bur- 
ied. The  cremation  of  the  body  was  therefore  clearly  a  wrongful  act, 
and  is,  I  think,  just  as  actionable  as  the  dissection  itself. 

The  judgment  must  therefore  be  reversed,  with  costs,  and  the  de- 
murrer overruled,  with  costs,  with  leave  to  defendant  to  withdraw  the 
demurrer  and  to  answer,  on  payment  of  said  costs.    All  concur. 


CUSICK  &  SmTH,  Inc.,  v.  DANZIG. 

(Supreme  Court,  Appellate  Term,  First  Department.    April  21,  1921.) 

"L  Continuaoee  <&=^0( 3)  ^Defendant  eotitled  to  continuanoe  as  a  matter  of 
right,  where  attorney  was  engaged  in  trial  of  other  action. 

Where  defendant's  attorney  was  actually  engaged  in  the  trial  of  another 
action  in  the  Supreme  Court  at  the  time  that  the  case  was  called  for  trial, 
he  was  entitled  as  a  matter  of  right  to  a  continuance. 
2.  Judgment  <®=>167 — ^Default  entered  after  court  luad  improperly  denied  ap- 
plication for  continoance  opened  without  terms. 

Where  default  was  made  after  court  had  refused  to  continue  the  case, 
because  defendant's  attorney  was  engaged  in  the  trial  of  another  action 
in  the  Supreme  Court,  the  defendant  was  entitled  to  have  default  opened 
without  terms  being  imposed  as  a  condition. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Cusick  &  Smith,  Incorporated,  against  David  Danzig. 
From  that  part  of  an  order  providing  that  defendant's  default  be 
opened  on  condition  that  an  undertaking  be  filed  to  secure  the  pay- 
ment of  any  judgment  or  the  amount  deposited  with  the  clerk  of  the 
court,  defendant  appeals.    Affirmed,  as  modified. 

On  the  motion  to  open  the  default,  the  defendant  gave  as  his  excuse 
for  the  default  the  fact  that  his  attorney  was  actually  engaged  in  the 
trial  of  another  action  in  the  Supreme  Court  at  the  time  that  the  case 
was  called  for  trial,  and  that  the  court,  notwithstanding  such  fact,  re- 
fused to  continue  the  case. 

Argued  March  term,  1921,  before  BIJUR,  WAGNER,  and  LY- 
DON,  JJ. 

Philip  E.  Uhr,  of  New  York  City,  for  appellant. 
Down  &  Heffernan,  of  New  York  City  Qoseph  A.  Down,  of  New 
York  City,  of  counsel),  for  respondent. 
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PER  CURIAM.  The  defendant  having  presented  a  legal  excuse, 
and  being  entitled  as  a  matter  of  right  to  a  continuance,  no  terms  should 
have  been  imposed  as  a  condition  for  the  granting  of  the  motion  to  open 
the  default. 

Order  modified,  by  striking  therefrom  any  terms  as  a  condition  for 
opening  the  default,  and,  as  so  modified,  affirmed,  with  $10  costs  to 
the  appellant  to  abide  the  event. 


PAUL  et  al.  ▼.  ROTHBERG  et  aL 

(Supreme  Oourt,  Appellate  Term,  First  Department.    April  15,  1921.) 

1.  Landlord  and  tenanl  <d=»278H,  New,  voL  llA  Key-No.  Serftefr— Possession 

not  awarded  to  landlord  after  wari  sustains  defease  that  rent  is  iinrea* 
sonable. 

Under  Laws  1D20,  c.  944,  the  conrt,  in  sustaining  tenant's  defense  that 
rent  was  unreasonable,  was  not  empowered  to  grant  a  final  order  award- 
ing possession  to  the  landlord. 

2.  Appeal  and  error  (Cfc=>882  (18) —Landlords  eould  not  complain  of  ord^  sur 

gested  by  them. 

Landlords  could  not  complain  of  final  order  awarding  them  possessioD 
after  sustaining  tenants'  defense  that  rent  was  unreasonable,  where 
court  acted  in  accordance  with  landlords'  suggestion.  ^ 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Separate  summary  proceedings  by  Morris  Paul  and  another,  land- 
lords, against  Isidore  Rothberg,  Theadore  Roloff,  and  Giuseppi  Man- 
ganaro,  tenants.  From  orders  fixing  the  rentals  at  reasonable  amounts, 
less  than  amounts  fixed  by  leases,  the  landlords  appeal.  Affirmed  in 
each  appeal. 

Argued  February  term,  1921,  before  LEHMlAN,  MULLAN,  and 
BURR,  JJ. 

Leo  Rosenberg,  of  New  York  City,  for  appellants. 
Langfur  &  Blatt,  of  New  York  City  (Samuel  A.  Langfur,  of  New 
York  City,  of  counsel),  for  respondents. 

PER  CURIAM.  The  landlords  herein  brought  summary  proceed- 
ings against  the  tenants,  on  the  ground  that  the  tenant  has  failed  to  pay 
the  rent  reserved  in  a  written  agreement.  The  tenants  have  interposed 
the  defense  that  the  rent  was  unreasonable,  unjust,  and  oppressive. 
The  landlord  thereupon  filed  a  bill  of  particulars  in  accordance  with 
chapter  944  of  the  Laws  of  1920,  and  at  the  trial  gave  evidence  to  sus- 
tain the  allegations  contained  in  his  bill  of  particulars.  The  trial  jus- 
tice, after  hearing  the  testimony,  decided  that  the  rent  reserved  was 
unjust  and  unreasonable,  and  that  the  agreement  under  which  the  same 
Was  sought  to  be  recovered  was  oppressive.  He  thereupon  granted  a 
final  order  in  favor  of  the  landlords,  awarding  to  them  the  delivery  of 
the  premises  by  reason  of  the  tenants'  nonpayment  of  the  rent,  and 
fixed  the  fair  rental  at  a  figure  considerably  below  the  amount  reserved 
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in  the  written  lease.  We  find  no  errors  of  law  which  would  warrant  us 
in  interfering  with  the  findings  of  the  trial  judge,  even  thoxigh  possibly 
we  might  have  arrived  at  somewhat  different  conclusions,  if  we  had 
been  acting  in  his  place. 

[1^2]  The  landlords,  however,  conteAd  that  under  chapter  944  of 
the  Laws  of  1920,  where  a  tenant  interposes  the  defense  that  the  rent 
mentioned  in  the  petition  is  unjust  and  unreasonable,  and  that  the 
agreement  under  which  the  same  is  sought  to  be  recovered  is  oppres- 
sive, the  court  has  power  only  to  sustain  or  overrule  this  defense,  and, 
if  it  sustains  the  defense,  to  award  possession  of  the  premises  to  the 
tenant,  but  that  it  cannot  in  summary  proceedings  determine  what  rent 
would  be  reasonable,  and  grant  a  judgment  or  final  order  to  that  effect. 
The  order  in  the  present  case  is  undoubtedly  erroneous  in  form.  Cer- 
tainly, where  the  trial  justice  sustains  the  defense  interposed  by  the 
tenant,  he  should  not  grant  a  final  order  awarding  possession  of  the 
premises  to  the  landlord ;  but  in  the  present  case  it  would  seem  that 
the  landlord  has  precluded  himself  from  raising  this  point.  The  ten- 
ants have  not  appealed  from  the  final  orders,  and  the  landlords  can- 
not complain  that  the  orders  have  been  made  in  their  favor,  instead  of 
in  favor  of  the  tenant. 

At  the  close  of  the  case  the  landlords'  counsel  asked  the  court  to 
direct  the  tenants  to  deposit  the  rent  in  court,  and  the  trial  justice 
granted  this  request.  The  landlords'  request  assumed  that,  if  the 
tenant  insisted  upon  his  right  to  possession  of  the  premises,  he  was 
bound  to  pay  into  court  or  to  the  landlords  the  reasonable  rental  as 
fixed  by  the  trial  justice.  If  that  assumption  were  correct,  then  the 
final  order  in  the  landlords*  favor,  fixing  the  amount  of  rental  at  the 
figure  which  the  trial  court  has  held  to  be  reasonable,  would  be  the 
proper  order  to  be  entered,  and  since  the  trial  judge  has  acted  in  ac- 
cordance with  the  suggestion  of  the  landlords'  counsel,  this  court 
should  not  reverse  the  order  so  made,  upon  the  landlords'  appeal. 

Orders  should  therefore  be  affirmed,  with  $5  costs  in  each  appeal. 


MACKENZIE  v.  BOBRICE. 

(Supreme  Court,  Trial  Term,  New  York  County.    May  9,  1921.) 

1.  Trusts  <^s>233— Trostee,  in  cashing  cheeks  in  aeeordance  witli  coi^traet^ 
iield  nol  gaiUy  of  conversion* 

Where  it  was  agreed  by  written  contract  that  defendant  was  to  pur- 
chase for  plaintiff  certain  patent  rights  at  a  price  not  to  exceed  $5,000» 
and  plaintiff  supplied  cashier's  checks  to  such  amount,  and  defendant  pro- 
ceeded with  the  purchase,  but  plaintiff  ordered  return  of  drafts  and 
stopped  payment  on  them  and  defendant  was  not  at  fault,  if  the  relation 
between  the  parties  be  treated  as  an  equitable  one,  the  defendant  being 
the  trustee  and  the  plaintiff  the  beneficiary,  and  the  cashier's  checks 
the  trust  res,  plaintiff's  property  in  the  checks  was  not  a  legal  title, 
and  he  did  not  have  any  possessory  rights,  so  long  as  the  trust  was 
still  open  and  continuing,  so  that,  while  it  continued,  the  trustee  could 
not  be  guilty  of  conversion  in  attempting  to  cash  the  checks  strictly  In 
accordance  with  the  contract,  since  such  equitable  relation  could  not  be 
destroyed  by  the  plaintiff's  breach,  to  which  defendant  did  not  consent. 
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Z.  Prindpal  and  agent  <^t=»72--Defeadant  held  not  guilty  of  eonvenion  of 
cheeks,  even  though  the  relationship  was  that  of  iKrincipal  and  agent. 

Where  under  written  contract  defendant  was  to  purchase  certain  pat- 
ent rights  for  plaintiff,  who  furnished  the  money  by  cashier's  checks,  if 
the  parties'  relationship  was  that  of  principal  and  agent,  or  there  had 
originally  been  a  trust  relationship,  which  had  terminated,  the  defend- 
ant's attempt  to  cash  the  checks  In  accordance  with  contract  could  not  be 
deemed  tortious;  and  where  plalntlfiT  breached  the  contract  by  stopping 
payment  on  the  checks,  when  the  defendant  was  In  lawful  possession 
thereof,  there  arose  a  cause  of  action  against  the  plaintiff  for  such 
breach,  but  no  obligation  arose  requiring  the  defendant  to  turn  over  to 
plaintiff  the  checKS,  or  whatever  he  held  in  lieu  of  the  checks,  so  that  he 
was  not  guilty  of  conversion. 

Action  by  David  Mackenzie  against  Gabriel  A.  Bobrick,  charging 
defendant  with  the  conversion  of  checks,  and  asking  damages  in  re- 
spect thereto,  tried  by  the  court.  Judgment  ordering  complaint  dismiss- 
ed on  the  merits. 

Charles'  P.  Northrop,  of  New  York  City,  for  plaintiff. 

Barclay  E.  V.  McCarty,  of  New  York  City,  for  defendant 

SEARS,  J.  On  August  6,  1914,  the  plaintiff  and  defendant  entered 
into  a  written  (rontract.  The  contract  recited  that  the  plaintiff  was  de- 
sirous of  obtaining  certain  patent  rights  for  the  liquefaction  of  gases, 
air,  etc.,  and  was  desirous  of  entering  irlto  the  business  of  manufactur- 
ing liquid  air,  oxygen,  and  other  similar  substances,  and  that  the  de- 
fendant was  the  inventor  of  certain  patents  in  relation  thereto,  which 
were  then  owned  by  a  California  corporation.  The  contract  then  pro- 
vided that  the  plaintiff  appointed  the  defendant  as  his  lawful  agent  to 
go  to  California  and  purchase  from  the  owner  all  qf  such  patents  at  a 
price  not  to  exceed  $5,000,  to  accomplish  which  purchase  the  plain- 
tiff was  to  furnish  the  defendant  a  sum  of  money  not  to  exceed  $5,000, 
with  the  understanding  that  the  defendant  was  to  purchase  the  same 
for  the  least  sum  of  money  possible,  and,  if  he  should  succeed  in  ac- 
quiring them  for  less  than  $5,000,  the  balance  of  the  money  was  to  be 
returned  to  the  plaintiff.  It  was  further  agreed  in  the  written  contract 
that  the  defendant  should  purchase  the  patents  in  the  name  of  "Gabriel 
A.  Bobrick,  Trustee,"  and  immediately  thereafter  assign  the  same  to 
the  plaintiff  without  further  consideration.  It  was  further  provided  in 
the  agreement  that  the  plaintiff  was  to  employ  the  defendant  for  five 
years  at  a  fixed  salary  in  the  business  of  manufacturing  liquid  air, 
oxygen,  etc.,  and  that  the  plaintiff  was  to  form  a  corporation  with  a 
capital  of  $1,000,000  to  take  over  such  patents,  one-fifth  of  such  capit- 
alization to  be  ultimately  the  property  of  the  defendant. 

The  contract  did  not  provide  how  the  stock  of  the  corporation  was 
to  be  issued,  or  what  sum,  if  any,  the  corporation  was  to  pay  for  the 
patents,  but  did  provide  that  all  funds  advanced  by  either  of  the  par- 
ties under  the  agreement  should  become  an  indebtedness  against  the  en- 
terprise or  corporation  afterwards  formed,  and  should  be  repaid  before 
any  dividends  were  paid,  or  profits  or  assets  distributed.  Pursuant  to 
this  contract,  the  plaintiff  caused  the  Second  National  Bank  of  Hoboken 
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to  issue  six  cashier's  checks,  drawn  on  the  National  Park  Bank  of  New 
York,  aggregating  in  amount  the  sum  of  $5,000,  and  forwarded  the 
same  to  the  defendant  in  California,  for  the  purpose  of  enabling  the  de- 
fendant to  acquire  the  patents  pursuant  to  the  terms  of  the  contract. 
The  defendant  entered  into  negotiations  for  the  purchase  of  such 
patents,  but,  before  they  were  actually  secured,  the  plaintiff  drew  back, 
and  on  August  20,  1914,  telegraphed  the  defendant  "not  to  say  or  do 
anything  definite"  until  further  advised,  and  to  "hold  the  drafts  intact 
subject  my  order."  To  this  the  defendant  replied,  in  part,  by  telegram, 
"I  will  instructions  [sic?]  and  hold  drafts  until  I  hear  from  you 
again."  On  August  25th  the  plaintiff,  by  letter,  ordered  the  defendant 
to  return  the  drafts  to  him,  which  the  defendant  declined  to  do  by  a 
letter  dated  September  3,  1914,  but  wrote : 

''Upon  my  return  to  Los  Angeles,  I  opened  negotiations  for  the  purchase  of 
the  patents  for  the  least  possible  amount.  You  sent  me  the  $5,000  in  six 
drafts,  as  per  agreement,  but  suddenly  and  without  cause  you  assumed  the 
rOle  of  a  dictator,  issuing  instructions  to  abandon  everything  and  to  return 
the  draics  to  you,  because  of  the  scarcity  of  money  in  New  York,  and  for 
which  I  am  not  responsible.  I  will  gladly  comply  with  all  your  reasonable 
requests,  at  a  sacrifice  to  myself;  but  I  must  decline  to  accept  orders  and 
instructions  which,  if  complied  with,  wiU  practically  annul  the  agreement, 
or  postpone  its  execution  for  another  five  years,  or  perhaps  indefinitely,  with- 
out a  reasonable  compensation  for  my  trouble,  time,  and  expense,  and  I 
bereby  give  you  notice  that  I  wUl  cash  the  drafts,  so  as  to  have  the  cash 
ready  for  the  purchase  of  the  patents,  in  accordance  with  the  agreement,  and 
should  I  succeed  in  purchasing  the  patents  for  less  than  $5,000,  as  I  believe 
I  will,  I  will  then  return  to  you  the  difference/' 

The  plaintiff  then  ordered  the  bank  on  which  the  checks  were  drawn; 
not  to  pay  them,  and  they  were  presented  for  payment  and  were  dis- 
honored. Thereafter  the  defendant  brought  action  in  this  court  against 
the  drawer  of  the  checks,  the  Second  National  Bank  of  Hoboken,  to 
recover  the  amount  of  three  of  the  checks,  aggregating  $2,500,  and  re- 
covered judgment  therein,  which  was  afterwards  affirmed  both  by  the 
Appellate  Division  and  the  Court  of  Appeals  (Bobrick  v.  Second  Na- 
tional Bank  of  Hoboken,  175  App.  Div.  550,  162  N.  Y.  Supp.  147; 
Id.,  224  N.  Y.  637,  121  N.  E.  856) ;  but  the  judgment  has  not  been  col- 
lected, because  of  a  levy  on  the  judgment  under  an  attachment  issued 
in  the  instant  case. 

The  defendant  in  this  case  also  sued  the  plaintiff  to  recover  damages 
for  the  breach  of  the  contract  by  the  present  plaintiff,  and  recovered 
judgment  for  over  $6,000  for  damages  in  respect  to  salary.  This 
judgment  was  affirmed  by  the  Appellate  Division  (Bobrick  v.  Mackenzie, 
192  App.  Div.  594,  183  N.  Y.  Supp.  208),  and  the  judgment  has  been 
paid.  Prior  to  the  trial  of  the  action  of  Bobrick  v.  Mackenzie,  just 
mentioned,  the  present  suit  was  brought,  in  which  the  plaintiff  charges 
the  defendant  with  the  conversion  of  the  six  checks,  and  asks  damages 
in  respect  thereto.  The  fundamental  question  in  this  case  is  whether 
the  refusal  of  the  defendant  to  return  the  checks  to  the  plaintiff  upon 
the  plaintiff's  demand,  as  above  recited,  and  the  bringing  of  an  ac- 
tion upon  some  of  them,  and  the  granting  of  an  attorney's  lien  upon 
188  N.Y.S.— 9 
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the  checks  at  the  time  such  action  was  brought,  constituted  a  conver- 
sion of  the  plaintiff's  property. 

[  1  ]  There  is  room  for  a  difference  of  opinion  as  to  whether,  under 
the  contract,  the  relation  between  the  plaintiff  and  defendant,  in  respect 
to  these  checks,  was  a  legal  or  an  equitable  one.  In  the  opinion  of  the 
Appeflate  Division,  in  the  case  of  Bobrick  v.  Mackenzie,  192  App.  Div. 
59S,  183  N.  Y.  Supp.  208,  the  relation  was  treated  as  an  equitable  one ; 
it  being  intimated  that  the  defendant  was  the  trustee,  the  plaintiff  the 
beneficiary,  and  the  cashier's  checks  the  trust  res.  If  this  is  a  strictly 
accurate  interpretation  of  the  relationship,  the  plaintiff's  property  in 
the  checks  was  not  a  legal  title,  nor  had  the  plaintiff  any  possessory 
right,  so  long  as  the  trust  was  still  open  and  continuing,  and  therefore, 
while  the  trust  continued,  there  could  be  no  conversion  by  the  trustee 
in  dealing  with  the  trust  res  as  he  did.  Husted  v.  Thomson,  158  N.  Y. 
328,  53  N.  E.  20;  Anderson  v.  Fry,  116  App.  Div.  741,  102  N.  Y.  Supp. 
112.  If  such  an  equitable  relationship  existed,  it  could  not  be  destroyed 
by  the  breach  of  the  contract  by  the  plaintiff,  without  consent  or  ac- 
quiescence by  the  defendant.  In  this  case,  no  such  consent  or  act  show- 
ing acquiescence  antedating  the  beginning  of  this  action  has  been 
established. 

[2]  If,  liowever,  ,the  relationship  between  the  parties,  in  respect  to 
the  checks,  was  that  of  principal  and  agent,  or  even  if  there  had  origi- 
nally been  a  trust  relationship,  which  had  been  terminated,  the  plain- 
tiff is  in  no  stronger  position.  The  checks  in  question  were  delivered  by 
the  plaintiff  to  the  defendant  pursuant  to  the  contract.  None  of  the 
defendant's  acts  complained  of  was  in  conflict  with  the  rights  granted 
by  the  plaintiff  to  the  defendant  by  the  contract  in  question,  but  each 
was  done  in  pursuance  of  the  contract  and  in  the  effort  to  carry  out  the 
contract  on  the  defendant's  part,  and  norle  of  them  can  therefore  be 
deemed  tortious.  There  is  embodied  in  the  contract  no  obligation  to 
return  the  checks,  or  to  do  anything  with  them,  except  to  use  them  or 
their  proceeds  to  purchase  the  patents,  and  to  return  any  surplus  moneys 
to  the  plaintiff.  When  the  plaintiff  breached  the  contract,  by  stopping 
payment  upon  the  checks  and  refusing  to  go  on  with  his  part  of  the  con- 
tract, the  defendant  was  in  lawful  possession  of  the  checks,  and  there 
then  arose  in  the  defendant's  favor  a  cause  of  action  against  the  plain- 
tiff for  breach  of  contract.  An  action  was  then,  in  fact,  begun  by  the 
defendant  against  the  plaintiff  upon  such  cause  of  action,  which  re- 
sulted in  a  judgment  against  the  plaintiff,  as  above  stated.  It  was  only 
when,  that  judgment  was  paid,  and  all  of  defendant's  rights  under  the 
contract  were  terminated,  that  any  obligation  arose  requiring  the  de- 
fendant to  turn  over  to  the  plaintiff  the  checks,  or  whatever  he  then 
held  in  lieu  of  the  checks. 

Such  obligation  arose,  not  in  accordance  with  the  terms  of  the  con- 
tract, but  by  operation  of  law,  to  prevent  an  unjust  enrichment.  The 
plaintiff  may,  doubtless,  maintain  an  action  to  obtain  from  Bobrick 
whatever  property  Bobrick  has  in  his  possession  or  under  his  control, 
arising  out  of  the  original  delivery  to'  him  of  the  cashier's  checks,  sub- 
ject to  all  proper  liens  thereon.  This  was  recognized  by  the  Appellate 
Division  in  Bobrick  v.  Mackenzie,  supra,  where  the  court  said : 
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"Inasmuch  as  the  defendant  has  committed  a  breach  of  the  contract  in 
question*  for  which  plaintiff  has  recovered  a  Judgment  herein,  the  latter 
should  not  be  permitted  to  retain  the  recovery  which  he  has  obtained,  as 
trustee,  against  the  Second  National  Bank  of  Hoboken,  so  far,  at  least,  as  the 
interest  of  me  cestui  que  trust  therein  is  concerned.  While  that  question  is 
not  involved  upon  the  determination  of  this  appeal,  we  deem  it  not  improper 
to  suggest  that  equity  may  allow  a  set-off  or  compel  an  accounting  on  the 
part  of  the  plaintiff,  as  trustee,  wherein  the  rights  of  the  Second  National 
Bank,  Judgment  debtor.  In  the  prior  action,  and  all  others  interested,  may  be 
fully  protected." 

Let  a  decision  in  accordance  herewith,  ordering  a  dismissal  of  plain- 
tiff's complaint  upon  the  merits,  be  presented  for  signature. 


(196  App.  Div.  551) 

GOSm  KAISHA  YAMAMOTO  SOHONTEN  v.  FRANCE  &  CANADA  STEAM- 
SHIP CO.,  limited. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  29,  1921.) 

1.  ShipiHiig  €=3>54— Amoupt  due  owner  by  ctuurierer  held  immaterial,  in  ehar- 

terer's  action  ai^ainst  subdiarterer  lor  war  risk  insurance. 

Where  charterer  did  not  agree  to  take  out  war  risk  insurance  for  own- 
er's benefit,  but  merely  to  insure  ship  against  ordinary  marine' risks,  and 
also  agreed  to  indemnify  owner  against  loss  on  failure  to  return  the 
vessel  for  any  cause  whatever,  the  amount  due  owner  from  charterer  on 
loss  of  the  ship  during  the  war  was  immaterial  in  charterer's  action 
against  third  person,  to  whom  it  had  subchartered  tjie  ship,  to  recover 
war  risk  insurance  third  person  had  agreed  to  carry  for  owner's  benefit. 

2.  Insorance  ^=»115  (8) —Charterer,  who  had  agreed  to  indemnify  owner 

ac^ainst  loss,  liad  insurable  interest  to  fuU  value  of  ship. 

Charterer,  having  agreed  to  indemnify  owner  against  loss  on  failure 
to  return  ship,  had  an  insurable  interest  to  the  fuU  value  of  the  ship. 

3.  Depositions  <S=>37— Court  will  seruUnize  moving  papers  to  ascertain  wheth- 

er testimony  is  relevant,  where  large  sum  of  money  is  involved. 

Ordinarily  the  court  will  not  pass  upon  the  relevancy  or  materiality  of 
the  evidence  sought  to  be  produced  by  a  deposition,  on  the  application  for 
the  granting  of  a  commission ;  but  where  a  large  sum  of  money  is  in 
the  possession,  and  subject  to  the  risks  of  the  business  of  the  ruling  party, 
and  a  long  delay  of  the  trial  will  ensue,  the  court  will  more  carefully 
scrutinize  the  moving  papers,  and,  if  the  testimony  is  irrelevant  and  im- 
material, will  deny  the  motion. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Goshi  Kaisha  Yamamoto  Sohonten  against  the  France 
&  Canada  Steamship  Company.  From  an  order  granting  a  motion  for 
the  issuance  of  a  commission  and  letters  rogatory  for  the  examination 
of  witnesses  in  Japan,  plaintiff  appeals.  Order  reversed,  and  motion 
denied. 

Argued  before  DOWUNG,  and  LAUGHLIN,  PAGE,  MERRELL, 
GREENBAUM,  JJ. 

Hunt,  Hill  &  Betts,  of  New  York  City  (Leavitt  J.  Hunt,  of  New  York 
City,  of  counsel),  for  appellant. 

Patterson,  Eagle,  Greenough  &  Day,  of  New  York  City  (Carroll  G. 
Walter,  of  New  York  City,  of  counsel,  and  Edward  J.  Patterson,  of 
New  York  City,  on  the  brief),  for  respondent. 

^=>For  other  caies  see  same  topic  A  KET-NUMBBR  in  all  Key-Numbered  Digests  St  Indexes 
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PAGE,  J.  The  steamship  Kageshima  Maru,  a  vessel  owned  by  the 
Government  Iron  Foundry  of  Japan,  was  chartered  to  the  plaintiff 
by  a  contract  of  custody  from  the  year  1913  to  the  year  1919.  This 
contract  of  custody  provided  for  the  insurance  of  the  vessel  for  the 
benefit  of  the  Iron  Foundry  as  against  ordinary  marine  losses,,  and  pro- 
vided in  article  9,  that  in  the  event  that  the  plaintiff  should  fail,  "due  to 
the  ship's  loss,  stranding,  or  any  other  calamity,  to  return  the  vessel  and 
fittings,  *  *  *  the  Iron  Foundry  may  withhold  the  insurance 
money."    And  it  further  provided : 

"Art.  10.  In  the  event  that  the  vessel  and  fittings  are  lost  or  damaged,  and 
the  Iron  Foundry  is  unable  to  recover  all  such  losses  in  accordance  with  the 
provisions  of  the  article  9,  the  Shosho  Yoko  shall  jointly  with  their  guarantor 
indemnify  such  loss  or  damage  claimed  by  the  Iron  Foundry,  whatever  the 
cause  of  loss  or  damage  may  be^" 

The  contract  provided  for  the  payment  of  a  certain  hire  for  the  use 
of  the  steamship.  On  February  8,  1917,  the  plaintiff,  through  its  ship- 
broker  in  New  York,  subchartered  the  steamship  to  the  defendant  by 
a  charter  party  which  provided  as  follows : 

"Charterers  to  insure  or  keep  Insured  at  their  expense,  but  for  owners' 
benefit  the  stumer  against  war  risk  on  a  valuation  of  £180,000.  *  •  • 
Policies  to  be  lodged,  when  furnished,  with  B.  W.  Lou&heed,  Inc.,  and  to  be 
made  out  in  their  name.** 

The  vessel  was  chartered  to  the  defendant  for  four  round  trips,  to 
be  operated  by  the  captain  and  crew  of  plaintiff,  to  carry  merchandise 
for  the  French  government,  and  was  delivered  to  the  defendant  in  New 
York  on  June  26,  loaded  by  defendant,  and  sailed  for  France  July  4, 
1917.  On  June  30,  1917,  the  French  government  assumed  the  war 
risk  for  the  steamer  by  a  written  instrument,  which  provided  that  it 
was — 

"understood  that  the  government  assumes  ♦  ♦  ♦  the  above-mentioned  risk 
on  the  value  of  the  vessel  calculated  at  the  rate  of  £40  sterling  per  ton  dead- 
weight, but  this  value  cannot  in  any  case  be  more  than  the  amount  that  the 
France  &  Canada  Steamship  Company,  limited,  wiU  pay  the  owners  in  the 
event  of  the  vessel  being  lost." 

As  the  Kageshima  Maru  was  of  7,000  tons  deadweight,  the  French 
government  would  be  liable  to  pay  i280,000;  but  as  the  amount  was 
limited  to  the  amount  that  the  France  &  Canada  Steamship  Company, 
Limited,  was  required  to  pay  to  the  owners,  the  government  was  liable 
to  pay  only  £180,000. 

In  August  1917,  plaintiff  furnished  to  defendant  proof  of  loss  of  the 
vessel,  which  proof  was  submitted  by  the  defendant  to  the  French 
government.  The  French  government  deposited  this  insurance  money, 
£180,000,  or  $855,337.51,  with  J.  P.  Morgan  &  Co.  upon  defendant's 
vouchers  and  plaintiff's  proofs  of  loss.  Defendant,  in  September,  1917, 
accepted  assignments  against  this  insurance  fund  for  indebtedness  of 
plaintiff,  and  after  defendant  received  the  moneys  from  the  French 
government  it  paid  therefrom  in  January,  1918,  the  sum  of  $186,416.92 
to  the  Morse  Diy  Dock  &  Repair  Company  on  account  of  the  plaintiff's 
indebtedness.  The  action  is  brought  to  recover  $668,920.58,  the  bal- 
ance of  said  insurance  money. 
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Commissions  were  issued  by  the  plaintiff  to  take  the  testimony  of 
certain  witnesses  in  Japan,  whereby  it  proved  that  the  plaintiff,  under 
the  contract  of  custody,  had  agreed  with  the  Government  Iron  Foundry 
to  pay  £150,000  for  failure  to  return  said  steamship.  The  Government 
Iron  Foundry  is  owned  and  operated  by  the  Japanese  government, 
and  it  was  stated  in  answer  to  certain  questions  that  this  settlement  was 
ifiade  with  the  consent  of  the  Japanese  officials.  The  defendant  moved 
for  a  commission  for  the  purpose  of  further  examining  the  witnesses 
who  testified  to  this  settlement  and  letters  rogatory  to  examine  the 
government  officials  in  regard  thereto. 

[1,  2]  I  cannot  see  the  slightest  relevancy  or  materiality  of  the  testi- 
mony that  the  defendants  desire  to  take.  The  Japanese  government  has 
made  no  demand  for  payment  of  this  war  risk  insurance,  and  under  its 
contract  of  custody  it  had  no  claim  for  war  risk  insurance.  The  only  ob- 
ligation on  the  part  of  the  plaintiff  to  take  out  marine  policies  for  the 
benefit  of  the  Japanese  government  was  against  the  ordinary  marine 
risks.  The  liability  of  the  plaintiff  to  pay  to  the  Iron  Foundry  as  rep- 
resenting the  Japanese  government  was  for  failure  to  return  the  vessel 
for  any  cause  whatever.  It  was  therefore  an  obligation  against  the 
plaintiff  and  its  guarantor.  The  plaintiff,  as  charterer,  had  an  insurable 
interest  to  the  full  value  of  the  ship.  It  was  a  special  owner,  because  of 
its  liability  to  pay  to  the  government  for  her  at  an  agreed  price.  Oliver 
v.  Greene,  3  Mass.  133,  136,  3  Am.  Dec.  96. 

The  defendant  agreed  to  insure  against  war  risks  for  the  benefit  of 
the  owner  and  to  deposit  the  policies  with  the  plaintiff's  agent  in  New 
York.  The  defendant  insured  the  vessel,  and  has  recovered  from  the 
French  government  the  full  amount  to  which  it  had  been  agreed  be- 
tween the  plaintiff  and  defendant  that  war  risk  insurance  should  be 
secured.  That  this  amount  is  less  than  the  full  insurable  value  of  the 
ship  appears  from  the  fact  that  the  French  government  assumed  the 
liability  therefor  to  the  amount  of  £280,000,  qualified,  however,  by  the 
provision  that  the  amount  to  be  paid  should  not  be  more  than  the  de- 
fendant was  liable  to  pay;  the  defendant's  liability  to  pay  to  this 
plaintiff  was  put  forward  ^as  the  claim  against  the  French  government, 
and  was  recognized  by  it  and  payment  of  that  amount  made.  The 
amount  that  the  plaintiff  has  to  pay  the  Japanese  government  has  no 
materiality  to  the  issues  in  this  suit. 

[3]  Ordinarily  the  court  will  not  pass  upon  the  relevancy  or  mate- 
riality of  the  testimony  sought  to  be  adduced  by  a  deposition  on  the  ap- 
plication for  the  granting  of  the  commission.  Where,  however,  as  in 
this  case,  a  large  sum  of  money  is  in  the  possession  and  subject  to  the 
risks  of  the  business  of  the  moving  party,  and  a  long  delay  of  the  trial 
will  ensue,  the  court  will  more  carefully  scrutinize  Sie  moving  papers, 
and,  if  the  testimony  is  irrelevant  and  immaterial,  deny  the  motion. 

The  order  will  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  denied,  with  $10  costs.    All  concur. 
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KADETZ  V.  HARWOOD. 

(Supreme  Court,  Appellate  Term,  First  Department   April  21, 1921.) 

L  Contracts-  <9=»318— No  recovery  on  contract  for  board  and  lodginsst  when 
broken  by  landlady. 

Where  a  contract  for  board  and  lodging  for  10  weeks  at  a  specified  pr^ce 
per  week  was  broken  by  the  landlady  by  requesting  the  boarders  to  leare 
at  the  end  of  3  weeks,  because  she  had  to  ^ve  up  the  house,  she  had  no 
right  of  recovery  on  the  contract. 

2.  Contracts  ^=>10(1)— Not  invalid  for  lack  of  mutuality  because  one  party 

reserves  riglit  to  cancel. 

A  contract  for  board  and  lodgings  for  10  weeks  was  not  void  for 
lack  of  mutuality  because  the  boarders  reserved  the  right  to  cancel  the 
contract 

3.  Contracts  <d=»346(12)— PlalntiflT,  suing  on  contract,  may  recover  on  quan- 

tum meruit* 

In  an  action  on  a  contract  for  board  and  lodgings,  plaintiff  may  recover 
on  quantum  meruit. 

4.  Work  and  labor  <^»27  (4) —Defendant  may  prove  express  agreement  and 

plaintiff's  breach. 

In  an  action  on  quantum  meruit,  defendant  is  entitled  to  prove  that 
there  was  an  express  agreement  covering  the  same  subject-matter  and 
that  plaintifiT  has  broken  it. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Sophia  Kadetz  against  Charles  Harwood.  From  a  judg- 
ment in  favor  of  plaintiff  for  $356.20,  after  a  trial  by  a  judge  without 
a  jury,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  March  term,  1921,  before  BIJUR,  WAGNER,  and  LY- 
DON,  JJ. 

Thos.  B.  Casey,  of  New  York  City  (Charles  Harwood,  of  New  York 
City,  of  counsel),  for  appellant. 

Greenbaum,  Wolff  &  Ernst,  of  New  York  City  (Edward  S.  Green- 
baum,  of  New  York  City,  of  counsel),  for  respondent 

BIJUR,  J.  'Defendant,  a  lawyer,  after  negotiating  with  plaintiff  for 
board  and  lodging  for  himseff  and  family  in  her  summer  cottage,  wrote 
the  f ollowihg  memorandum  on  a  card  which  he  delivered  to  her : 

"Two  rooms  and  bath  for  Mr.  and  Mrs.  Harwood,  Dorothy,  baby,  and  nurse. 
10  weeks  at  $150  per  week.  Less  period  at  $170  per  week.  Mrs.  H.  to 
provide  crib.     Rent  for  garage,  $25  for  season." 

The  term  was  to  begin  July  10,  1920.  Defendant's  family  began  to 
occupy  the  premises  on  that  day  and  remained  for  a  period  of  about 
three  weeks.    At  that  time,  as  plaintiff  testified : 

**I  had  to  ask  them  to  leave  the  place,  •  •  •  because  I  had  to  give  up 
the  house." 

Plaintiff  has  brought  this  action  for  the  reasonable  value  of  the  use 
and  occupation  at  the  rate  of  $170  per  week,  and  has  recovered  $360, 
which  is  the  total  amount  at  that  rate,  less  $150  paid  on  account  at  the 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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time  the  contract  was  made.  Defendant-appellant  has  counterdaimed 
for  $450  being  the  difference  between  what  h^Avas  compelled  to  pay 
elsewhere  for  similar  accommodations  for  at  least  part  of  the  balance  of 
the  time. 

[1]  It  is  difficult  to  understand  how  the  result  reached  was  arrived 
at.  Since  plaintiff  broke  her  contract,  she  had  no  right  to  a  recovery, 
and,  if  defendant  is  able  to  prove  appropriately  the  allegations  of  his 
counterclaim,  it  would  seem  that  he  is  entitled  to  adequate  relief. 

[2]  As  I  understand  it,  respondent  contends  that,  because  defend- 
ant reserved  the  right  to  cancel  the  contract,  the  agreement  was  void 
for  lack  of  mutuality.  This,  however,  is  contrary  to  the  adjudications 
on  that  subject.  See  McCall  Co.  v.  Wright,  133  App.  Div.  62,  68,  117 
N.  Y.  Supp.  775,  affirmed  198  N.  Y.  143,  91  N.  E.  516,  31  L.  R.  A. 
(N.  S.)  249;  Realty  Advertising  &  Supply  Co.  v.  Englebert  Tyre  Co., 
89  Misc.  Rep.  371,  151  N.  Y.  Su^).  885. 

[3,4]  Plaintiff's  counsel  also  claims  that  she  is  suing,  not  on  con- 
tract, but  upon  quantum  meruit,  and  that,  even  if  she  were  suing  on 
contract,  she  could  recover  on  the  latter  count.  That  contention  is  quite 
correct,  but  it  omits  the  further  rule  that  defendant  is  entitled  to  inter- 
p>ose  to  such  claim  proof  that  there  was  an  express  agreement  covering 
the  same  subject-matter,  and  that  plaintiff  had  breached  it,  as  seems 
to  have  been  the  case  here.  Rubin  v.  Cohen,  129  App.  Div.  395,  113 
N.  Y.  Supp.  843. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


GORDON  V.  CHRISTENSON. 

(Supreme  Court,  Appellate  Terra,  First  Department.    April  26, 1021.) 

1.  Evidenee  €=»185(1) — ^Notice  to  advennjy  to  produoe  letter  neceasaiy  fouiip 

dation  for  |»rocf  by  copy. 

Defendant  may  prove  his  letter  to  plaiutlfiP  by  a  copy  thereof  only  aft^r 
notice  to  plaintiff  to  produce  ttie  original  and  his  failure  to  do  so,  and 
this,  though  plaintiff  admits  receipt  of  "a"  letter. 

2.  Contimianoe  ^^26 (2)— Adjournment  should  be  granted  to  obtain  original 

letter,  to  prove  defense  under  trial  amendment. 

Defendant,  unconditionally  allowed  an  amendment  at  the  trial  to 
plead  accord  and  satisfaction,  should  be  allowed  an  adjournment  to  obtain 
his  original  letter  to  plaintiff ;  a  copy  of  it,  which,  because  of  absence  of 
notice  to  plaintiff  to  produce  the  original,  he  is  unable  to  use,  seeming  to 
justify  the  defense. 

Mullan,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Abraham  Gordon  against  Emily  Christenson.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

•See,  also,  185  N.  Y.  Supp.  112. 

^5»For  oUier  cans  aee  aame  topic  A  KEY-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 
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Argued  February  term,  1921,  before  LEHMAN,  MULLAN,  and 
BURR,JJ.  W 

Engelhard,  PoUak,  Pitcher  &  Stern,  of  New  York  City  (George  H. 
Engelhard,  of  New  York  City,  of  counsel),  for  appellant 
Ely  Rosenberg,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  action  is  for  work,  labor,  and  services.  The 
original  answer  was  a  general  denial.  Upon  the  trial  the  defendant 
moved  to  amend  her  answer  by  pleading  accord  and  satisfaction,  which 
motion  was  granted. 

The  only  question  upon  this  appeal  arises  from  the  exclusion  of  a 
letter  offered  by  the  defendant.  The  paper  in  question,  not  having 
been  marked  for  identification  at  the  trial,  was  not  included  in  the  orig- 
inal return  sent  to  this  court,  and  was  thereafter,  by  an  order  made 
by  this  coiirt,  marked  for  identification  and  added  to  the  return,  so 
that  the  appeal  from  the  judgment  and  the  question  as  to  the  propriety 
of  the  rejection  of  the  paper  at  the  trial  are  before  us. 

[1]  The  only  objection  raised  by  the  appellant  is  that  the  trial  court 
erred  in  refusing  to  admit  in  evidence  the  letter  sent  by  defendant  to  the 
plaintiff.  The  alleged  purpose  of  the  letter  offered  in  evidence  was  to 
show  a  complete  accord  and  satisfaction  of  his  claim  by  the  plaintiff  in 
the  acceptance  of  a  check  sent  with  the  letter  by  the  defendant.  The 
defendant  attempted  to  offer  in  evidence  a  copy  of  the  letter,  which 
without  question  would  be  secondary.  There  is  no  doubt  that  the  de- 
fendant in  order  to  prove  the  contents  of  the  letter  in  question  should 
have  served  plaintiff  with  notice  to  produce,  so  that  the  plaintiff  could 
make  an  effort  to  produce  same  and  put  him  on  inquiry.  The  original 
letter  being  the  best  evidence  as  to  the  contents,  a  copy  may  be  proven 
on  the  trial  only  after  notice  to  produce  has  been  served. 

The  record  does  show  that  plaintiff  admitted  the  receipt  of  "a" 
letter;  such  admission,  however,  did  not  aid  the  defendant  to  prove 
its  contents,  hut  merely  to  prove  the  mailing  and  delivery.  This  sit- 
uation was  brought  about  because,  on  the  trial,  the  defendant  moved 
to  amend  the  answer  so  as  to  plead  an  accord  and  satisfaction,  and 
this  amendment  was  allowed  unconditionally.  The  record  does  not 
show  tliat  the  defendant  gave  plaintiff  any  notice  of  its  intention  to 
make  this  application  to  amend,  nor  had  any  notice  to  produce  been 
served  by  defendant  upon  plaintiff,  so  that  the  first  time  plaintiff 
knew  the  letter  would  be  required  at  the  trial  was  after  defendant 
moved  and  was  allowed  to  amend  her  answer.  While  the  evidence 
would  tend  to  show  a  complete  accord  and  satisfaction,  the  court  be- 
low properly  excluded  the  offer  of  a  copy  of  the  letter  written  by  de- 
fendant to  plaintiff. 

The  plaintiff  admits  he  received  the  check  and  a  letter  accompany- 
ing it,  which  defendant  claims  establishes  payment  in  full  accord  and 
satisfaction,  and  it  is  admitted  by  plaintiff  that  he  kept  the  check  from 
November  to  the  following  January  before  he  cashed  it. 

[2]  When  defendant  was  confronted  with  the  absence  of  the  original 
letter  to  support  her  defense  of  accord  and  satisfaction,  she  applied 
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for  an  adjournment,  and  the  court,  which  had  allowed  her  to  amend 
her  answer  by  setting  Up  this  defense  unconditionally,  refused  her  a 
reasonable  opportunity  to  establish  it.  The  letter.seems  to  justify  the 
defense,  and  we  think  the  defendant  should  have  an  opportunity  to 
prove  it. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event. 

MUIylyAN,  J.,  dissents. 


(196  App.  Div.  495) 
GUINNESS  et  al.  v.  PHCENIX  ASSUR.  CO.,  LIMITED,  OF  LONDON. 

(Supreme  Ck)nrt,  Appellate  IHylslan,  First  Department.    AprU  29, 1921.) 

1.  Appeal  and  error  <S=>173(14)— Objectioo  of  no  insurable  interest  eannot  be 

first  raised  an  appeal. 

In  an  action  to  recover  on  marine  insurance,  an  objection  that  plaintiffs 
had  no  insurable  interest  in  the  property  cannot  be  raised  for  the  first 
time  on  appeal. 

2.  War  <^=>10  (D— As  to  suspension  by  war  of  rights  under  insurance  contract, 

parties  g<ovemed  by  place  where  contract  made. 

In  action  by  American  pledgees  of  certificates  of  marine  insurance  is- 
sued by  a  British  Insurance  company,  the  insured  goods,  belonging  to  a 
German  pledgor,  having  been  captured  by  the  British  in  the  war  against 
Germany  prior  to  the  entry  of  the  United  States  into  the  war,  the  de- 
fense that  residents  of  the  United  States  could  not  recover  from  a  British 
corjwratlon  under  a  policy  insuring  property  of  a  German  subject  against 
war  risk,  where  the  property  was  seized  by  the  British  in  warfare,  was 
untenable,  as  the  insurance  company  had  offices  and  was  authorized  to  do 
I  business  in  the  United  States,  where  the  contract  was  made  and  where 

the  insurance  was  payable,  so  that  the  contract  was  governed  by  American, 
and  not  British  laws. 

3.  War  ^=910(2)— Suit  not  barred  because  proceeds  would  bdong  to  alien 

enemy,  since  they  could  be  paid  to  Alien  Property  Custodian. 

In  action  by  American  pledgees  of  certificates  of  marine  insurance  is- 
sued by  a  British  insurance  company,  the  insured  goods,  belonging  to  a 
German  pledgor,  having  been  captured  by  the  British  in  the  war  against 
Germany,  the  contention  that  the  action  could  not  be  maintained,  because 
the  pledgee  would  recover  the  full  amount  of  the  insurance  certificates, 
and  that  any  part  thereof  exceeding  the  amount  secured  by  the  pledge 
would  be  recovered  in  behalf  of  the  German  pledgor,  stated  no  defense, 
as  any  aid  and  comfort  to  the  enemy  from  such  recovery  could  be  pre- 
vented by  exercise  of  the  Alien  Property  Custodian's  right  to  take  and 
hold  the  proceeds  of  the  recovery  until  declaration  of  peace. 

4.  Insurance  ^=»489— Parties  suing  on  policy  for  marine  insurance  lield  en- 

titled to  expenses  lor  defending  condemnation  in  British  prize  court. 

A  provision  in  a  war  risk  clause  of  marine  insurance,  "warranted  not 
to  abandon  in  case  of  capture,  seizure,  and  detention  until  after  con- 
demnation of  property  Insured,  nor  until  90  days  after  notice  of  said 
condemnation  is  given  to  this  company,"  was  equivalent  to  the  "sue  and 
labor"  clause  usually  found  in  such  contracts,  and  where  the  resistance  to 
condemnation  in  the  British  prize  court  of  the  goods  as  German  contra- 
band was  made  at  the  request  and  with  the  co-operation  of  the  attorneys 
for  the  insurance  company,  and  on  their  behalf  as  well  as  that  of  plain- 
tiflls,  plaintiffs  could  recover  the  expenses  of  defense  in  the  prize  court. 

^s^For  other  cases  see  same  topic  &  KSY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  Benjam?n  S.  Guinness  and  others  against  the  Phoenix  As- 
surance Company,  Limited,  of  London.  From  a  judgment  in  favor  of 
the  plaintiffs  on  a  verdict  directed  by  the  court,  and  from  a,n  order  de- 
nying a  motion  for  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Barry,  Wainwright,  Thacher  &  Symmers,  of  New  York  City  (Her- 
bert Barry,  of  New  York  City,  of  counsel),  for  appellant. 

Van  Vorst,  Marshall  &  Smith,  of  New  York  City  (Alexander  B. 
Siegel,  of  New  York  City,  of  counsel,  and  Arthur  B.  Brenner,  of  New 
York  City,  on  the  brief),  for  respondents. 

SMITH,  J.  This  action  is  brought  by  the  plaintiffs,  as  pledgees  of 
certain  certificates  of  marine  insurance  issued  by  the  defendant,  which 
included  war  risk  clauses  which  provided  against  capture,  seizure,  or 
destruction  by  men  of  war,  by  letters  of  marque,  by  takings  at  sea, 
arrests,  restraints,  and  detainments  of  kings,  princes,  and  people,  au- 
thorized by  and  in  prosecution  of  hostilities  between  belligerent  na- 
tions. The  action  is  brought  upon  13  certificates  issued  by  the  defend- 
ant, of  which  12  certificates  cover  parcels  of  lumber  upon  the  steam- 
ship Miramichi,  and  one  parcel  on  the  steamship  Belgia.  The  defend- 
ant is  a  company  organized  under  the  laws  of  Great  Britain,  but  is 
lawfully  doing  business  in  this  country  as  a  foreign  corporation  duly 
authorized  thereto.  The  shippers  of  the  lumber  were  a  copartnership 
doing  business  under  the  name  of  Hugo  Forchheimer.  The  partner- 
ship consists  of  several  persons,  who  were  residents  of  Germany.  One  . 
partner  resided  in  the  United  States. 

Hugo  Forchheimer  on  July  8,  1914,  detyered  to  the  steamer  Belgia, 
at  New  Orleans,  La.,  certain  lumber  for  transportation  to  Catania, 
Sicily,  via  Hamburg,  and  received  a  bill  of  lading  therefor.  About 
July  15,  1914,  a  bill  of  exchange,  the  bill  of  lading,  and  invoice  for  the 
lumber  were  delivered  to  plaintiffs  by  Hugo  Forchheimer.  On  August 
1,  1914,  the  defendant  issued  to  Hugo  Forchheimer  a  certificate  of  in- 
surance, which  contained  certain  clauses  which  covered  the  insured 
against  the  risk  of  capture  and  condemnation  as  a  prize.  This  certifi- 
cate was  indorsed  by  Hugo  Forchheimer,  and  transmitted  to  the  plain- 
tiffs August  6,  1914. 

On  July  28,  1914,  Hugo  Forchheimer  delivered  certain  lots  of  lum- 
ber to  the  steamship  Miramichi  for  shipment  to  Rotterdam  and  received 
bills  of  lading  therefor,  each  containing  a  provision:  "Notify  Hugo 
Forchheimer,  Frankfort,  Germany."  The  bills  of  lading  and  invoices 
for  that  lumber  were  transmitted  to  the  plaintiffs  about  July  28,  1914, 
the  date  of  their  issuance.  On  the  same  day,  July  28,  1914,  tiie  de- 
fendant issued  a  policy  of  insurance  for  each  shipment,  as  appears  by 
the  certificate  of  insurance  issued  by  the  defendant  August  4,  1914,  to 
take  the  place  of  the  said  "policy."  The  certificates  each  contained 
clauses  which  covered  the  insured  against  the  risk  of  capture  and  con- 
demnation as  a  prize.  These  transfers  »to  plaintiffs  were  to  secure 
payment  of  moneys  theretofore  advanced. 
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On  the  same  day,  August  4th,  but  after  the  issuance  of  the  certifi- 
cates of  insurance,  war  was  declared  by  England  against  Germany. 
Prior  to  August  4,  1914,  both  of  the  vessels  named  above  sailed  from 
the  United  States,  and  while  on  the  ocean  after  war  had  been  declar- 
ed they  were  directed  by  their  owners  to  proceed  to  Queenstown,  Ire- 
land, where  prior  to  August  31,  1914,  the  vessels  and  cargoes  were 
seized  as  prizes,  and  proceedings  for  condemnation  were  instituted, 
and  the  cargoes  were  condemned  as  prizes  about  December  2,  1915. 
(3n  or  about  August  29,  1914,  these  last  certificates  of  insurance,  in- 
dorsed in  blank  by  Hugo  Forchheimcr,  were  delivered  by  his  repre- 
sentative to  the  plaintiffs.  On  September  5,  1914,  a  paper  purporting 
to  assign  the  lumber  to  the  plaintiffs  was  executed  and  sent  to  plain- 
tiffs by  Hugo  Forchheimer. 

The  certificates  of  insurance  were  forms  used  in  all  business  in  this 
country.  F.  Herrmann  &  Co.  were  managers  of  the  defendant  in 
New  York,  having  charge  of  business  written  in  this  country,  and  E. 
T.  Barry  &  Co.  were  general  agents  at  New  Orleans,  La.,  and  the 
forms  above  mentioned  used  in  this  instance  had  the  names  of  the 
managers  as  well  as  of  "E.  T.  Barry  &  Co.  printed  on  them.  These 
certificates  were  only  valid  when  countersigned  by  E.  T.  Barry  &  Co. 

The  plaintiffs  have  three  other  causes  of  action.  Two  of  them  were 
for  expenses  in  defending  the  condemnation  proceedings  before  the 
prize  court  in  Great  Britain,  and  the  third  for  $2,500  possible  future 
expenses.  This  last  cause  of  action  was  abandoned  before  the  trial. 
The  judgment  directed  by  the  court  was  for  the  full  amount  of  the 
13  certificates  of  deposit  and  for  the  expenses  incurred  in  defending 
the  condemnation  proceedings  hereinbefore  mentioned. 

[1]  The  first  question  raised  by  the  appellant  in  its  brief  is  that  the 
plaintiffs  had  no  insurable  interest  in  the  property  insured.  This 
question  was  not  raised,  however,  at  the  trial,  and  we  do  not  deem  it 
necessary  to  consider  it  here.  If  the  question  had  been  raised  upon 
the  trial  the  plaintiffs  might  have  made  further  proof  as  to  their 
rights  as  pledgees  of  such  policies  or  certificates  to  secure  moneys 
theretofore  advanced  upon  the  cargoes  which  were  in  fact  insured. 
It  is  unnecessary  to  cite  authorities,  however,  to  the  proposition  that 
a  defendant  must  by  proper  request  at  the  Trial  Term  urge  the  ob- 
jections which  he  may  have  to  the  plaintiff's  recovery,  and  cannot  for 
the  first  time  raise  such  questions  in  an  appellate  court,  especially  as 
this  defense  was  not  pleaded,  and  where  the  defendant  might  have 
shown  other  facts  which  would  have  made  the  defense  unavailing. 

[2]  The  second  question  raised  by  the  appellant  is  as  to  the  right  of 
residents  of  this  country  to  recover  from  a  British  corporation  under 
a  policy  insuring  property  of  a  German  subject  against  war  risk,  where 
the  property  was  seized  by  the  British  after  war  was  declared  between 
Great  Britain  and  Germany.  This  defense  was  dismissed  at  the  trial, 
and  we  are  of  opinion  that  the  defendant  has  no  cause  of  complaint 
as  against  this  ruling.  This  British  company  had  its  main  office  in  this 
country  in  New  York  City;  its  general  agents  ^vere  here.  It  had  an 
office  in  New  Orleans,  from  which  point  this  lumber  was  shipped.  It 
was  authorized  to  do  business  in  New  York,  and  also  in  I/Duisiana. 
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The  contract  was  made  in  this  country.  The  insurance  was  payable 
here.  Contracts  by  such  a  corporation,  having  authority  to  do  busi- 
ness in  this  country,  here  made,  and  to  be  here  performed,  are  held  tO' 
be  domestic  contracts,  to  be  governed  by  our  laws,  and  not  by  the  laws 
of  Great  Britain.  We  were  not  at  war  with  Germany  at  the  time  of 
these  transactions,  and  rights  at  least  accruing  to  the  residents  of  this 
country  cannot  be  forfeited  or  construed  by  any  laws  of  Great  Britain, 
under  whose  sovereignty  the  defendant  corporation  was  organized. 
Morgan  v.  WPutual  Benefit  Life  Insurance  Co.,  189  N.  Y.  447,  82  N. 
E.  438;  Fletcher  on  Corporations,  §  5722;  Morawetz  on  Corpora- 
tions (2d  Ed.)  §  967;  Boehme  v.  Rail,  51  N.  J.  Eq.  541,  549,  26  Atl. 
832 ;  Pairpoint  Mfg.  Co.  v.  Philadelphia  Optical  &  Watch  Co.,  161  Pa. 
17,  28  Atl.  1003;  White  v.  Howard,  38  Conn.  342;  Warren  v.  First 
National  Bank  of  Columbus,  149  111.  9,  38  N.  E.  122,  25  L.  R.  A.  746; 
Martine  v.  International  Life  Insurance  Society  of  London,  53  N.  Y. 
339,  13  Am.  Rep.  529. 

[3]  It  is  further  contended,  however,  by  the  defendant,  that,  even 
though  the  plaintiffs  may  sue  to  recover  the  amount  of  money  due  to 
them  secured  by  this  pledge,  the  action  cannot  be  maintained,  because 
the  pledgee  hafi  recovered  the  full  amount  of  the  insurance  certificates, 
and  any  part  thereof  over  and  above  the  amount  secured  by  pledge  is 
recovered  in  behalf  of  the  German  copartnership,  Germany  being  at 
war  with  Great  Britain  at  the  time  of  the  seizure.  In  Birge- Forbes  Co. 
V.  Heye,  251  U.  S.  317,  40  Sup.  Ct.  160,  64  L.  Ed.  286,  Judge  Holmes 
says: 

"There  is  nothing  'mysteriously  noxious*  •  ♦  •  in  a  judgment  for  an 
alien  enemy.  Objection  to  it  in  these  days  goes  only  so  far  as  it  would  gire 
aid  and  comfort  to  the  other  side  [citing  authorities].  Such  aid  and  comfort 
were  prevented  by  the  provision  that  the  sum  recovered  should  be  paid  over 
to  the  Alien  Property  Custodian,  and  the  judgment  in  this  respect  was  correct. 
When  the  alien  enemy  is  defendant  justice  to  him  may  require  the  suspension 
of  the  case  [citing  authorities]/' 

In  the  case  at  bar,  however,  within  the  account  presented  by  the 
plaintiffs,  the  judgment  recovered  does  not  equal  the  amount  for  which 
the  certificates  were  held  in  pledge,  so  that  any  sum  recovered  here 
will  belong  fo  the  plaintiffs  who  are  residents  of  this  country,  and  no 
part  thereof  will  be  collected  for  the  benefit  of  the  subjects  of  Ger- 
many. Further,  the  war  between  Germany  and  England  has  now 
ceased.  Subjects  of  Germany  may  now  bring  action  for  any  debt  ow- 
ing by  a  British  subject,  and  even  if  this  German  firm  would  be  enti- 
tled to  any  of  the  proceeds  which  it  might  theoretically  use  for  the  ben- 
efit of  the  foreign  government,  this  country  has  full  protection  in  the 
right  of  the  Alien  Property  Custodian  to  take  and  hold  the  proceeds  of 
the  recovery  until  peace  shall  have  been  declared. 

When  we  consider  the  reason  of  the  rule  forbidding  a  suit  by  an  alien 
enemy,  this  judgment  should  not,  in  any  event,  be  now  reversed,  when 
the  full  proceeds  of  this  judgment  will  pass  to  the  plaintiffs,  residents 
of  this  country. 

[4]  The  judgment  is  further  challenged  in  the  allowance  to  the 
plaintiffs  of  expenses  in  defending  the  condemnation  proceedings  be- 
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fore  the  British  prize  court.  It  is  not  questioned  that,  if  this  policy 
contained  a  ''sue  and  labor"  clause,  this  expense  would  constitute  a 
proper  claim  against  the  defendant.  In  the  war  risk  dause  is  con- 
tained this  provision : 

"Warranted  not  to  abandon  In  case  of  capture,  seizure  and  detention  until 
after  condemnation  of  property  Insured  nor  until  90  days  after  notice  of  said 
condemnation  is  given  to  this  company.'* 

This  clause  is,  as  I  read  it,  equivalent  to  the  "sue  and  labor"  clause* 
usually  found  in  contracts  for  marine  insurance,  and,  if  not,  the  re- 
sistance to  this  condemnation  was  made  at  the  request  and  with  the 
ca-operation  of  the  attorneys  for  the  insurance  company  and  in  their 
behalf,  as  well  as  in  behalf  of  the  plaintiifs,  which  constitutes  in  my 
judgment  a  practical  construction  of  the  rights  and  duties  of  the 
plaintiffs  in  defending  these  condemnation  proceedings  before  the 
British  court,  so  that  the  recovery  for  the  expenses  thereof  is,  as  I  in- 
terpret the  contract,  directly  within  its  terms. 

For  the  reasons  thus  indicated,  we  are  of  opinion  that  the  verdict 
directed  by  the  Trial  Term  was  authorized,  and  the  judgment  thereup- 
on entered  and  the  order  appealed  from  should  be  affirmed,  with  costs. 
All  concur. 


<196  App.  Dlv.  607) 

CX>NKLIN  V.  CONKLIN. 

(Supreme  Ck)urt,  AppeUate  Division,  Third  Department.    May  4,  1921.) 

1.  Divoree  <^=^215— Ajnount  allowable  for  temporary  alimoniy  not  affected 

by  aceosed  hiuliaiMPa  fiUlure  to  verify  answer,  or  by  his  giving  notice  of 
no  croaft-fflfamination. 

In  view  of  Code  Civ.  Proc.  S  1757,  allowing  unverified  answer  in  divorce 
suit,  a  court  was  not  warranted  in  basing  its  allowance  of  temporary 
alimony  on  the  theory  that  defendant  husband  had  been  Judicially  de- 
termined to  be  guilty  of  adultery,  by  the  fact  that  the  husband's  answer 
denying  the  material  allegations  of  the  complaint  was  unverified,  or  that 
he  gave  formal  notice  that  he  would  not  cross-examine  any  of  the  wit- 
nesses for  plaintiff  on  the  issue  of  adultery;  but  the  plaintiff's  rights 
would  be  governed  by  Code  Civ.  Proct  S  1769,  requiring  suitable  and 
necessary  payments.    - 

2.  Divorce  ^=^27(1)— Expenses  before  aetion  in  obtaining  evidence  not  cob- 

sidered  in  aUowaoee  for  suit  money. 

That  plaintiff,  before  suing  for  divorce,  contracted  debts  In  procuring 
evidence  to  enable  her  to  sue,  may  not,  even  indirectly,  be  considered  in 
determining  the  amount  of  suit  money  allowable  under  Code  Civ.  Proc.  I 
1769. 

3.  Divorce  ^==>227 (2)— Allowance  to  ^nlfe  for  subpoBnaa,  etc.,  held  excessive. 

$1,500  ordered,  pending  divorce  action,  to  be  paid  wife  for  subpoenas 
of  witnesses,  etc.,  held  excesrfve. 

Appeal  from  Special  Term,  Broome  County. 

Action  by  Anna  M.  Conklin  against  Horace  E.  Conklin  for  divorce. 
From  so  much  of  an  order  as  directs  payment  by  defendant  of  $200 
per  week  for  support  of  plaintiff  and  her  three  children  during  pend- 
ency of  the  action,  of  $7,500  on  acqjiunt  of  counsel  fees,  and  of  $1,500 
for  the  subpoenas  of  witnesses,  etc.  (186  N.  Y.  Supp.  191),  defend- 
ant appeals.    Modified  and  affirmed. 

^=:»For  other  cases  see  same  topic  ft  KEY- NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Argued  be/ore  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Mangan  &  Mangan,  of  Binghamton  (Thomas  J.  Mangan,  of  Bing- 
hamton,  of  counsel),  for  appellant. 

Hinman,  Howard  &  Kattell,  of  Binghamton  (Harvey  D.  Hinman, 
of  Binghamton,  of  counsel),  for  respondent. 

•  WOODWARD,  J.  [1]  The  complaint  in  this  action  is  for  an  ab- 
solute divoire  within  the  state  of  New  York  under  its  laws.  The  de- 
fendant has  denied  the  material  allegation  of 'the  complaint,  in  an  un- 
verified answer,  and  has  given  formal  notice  that  he  will  not  cross- 
examine  an/  of  the  witnesses  of  the  plaintiff  upon  the  subject  of  the 
alleged  adultery.  The  learned  court,  at  Special  Term,  in  ordering  ali- 
mony, counsel  fees,  etc.,  has  handed  down  an  opinion  in  which  he 
says  that  he  (the  defendant)  "has  in  effect  confessed  that  he  has  been 
unfaithful  to  his  marital  vows,  and  is  guilty  of  the  several  charges  of 
adultery,"  and  proceeds  to  order  payments  upon  a  basis  which  would 
be  liberal,  to  say  the  least,  upon  a  final  adjustment  of  the  rights  of  the 
parties.  We  are  unable  to  agree  in  this  premise.  Section  1757  of  the 
Code  of  Civil  Procedure  provides  that  "the  answer  o^  the  defendant" 
in  an  action  for  divorce  "may  be  made,  without  verifying  it,  notwith- 
standing the  verification  of  the  complaint,"  and  no  suggestion  is  made 
that  the  answer  is  not  to  be  treated  as  raising  any  issue  which  would 
have  been  raised  had  the  answer  been  verified. 

How,  then,  may  it  be  said  that  the  defendant  has  in  effect  confessed 
that  which  he  has  specifically  denied?  The  mere  fact  that  he  has 
given  notice  that  he  will  not  cross-examine  any  of  the  plaintiff's  wit- 
nesses upon  the  question  of  adultery  does  not  change  the  situation.  He 
may  be  so  confident  of  his  innocence  as  to  be  willing  to  waive  the  ordi- 
nary rights  of  a  party  defendant,  or  he  may  be  so  willing  to  be  relieved 
of  the  situation  shown  to  exist  by  both  parties  in  their  affidavits  that 
he  is  content  to  let  the  plaintiff  have  her  divorce,  if  she  can  establish 
the  situations  from  which  the  inference  of  adultery  can  be  drawn. 
yAdultery,  as  the  foundation  of  a  divorce,  must  be  proved  to  the  satis- 
faction of  the  court,  and  where  it  depends  upon  circumstantial  evi- 
dence, and  the  facts  and  circumstances  are  as  consistent  with  innocence 
as  with  guilt,  or  are  jeconcilable  with  innocence,  the  plaintiff  is  not  en- 
titled to  succeed  (Roth  v.  Roth,  90  App.  EHv.  87,  85  N.  Y.  Supp.  640), 
and  it  has  been  held  that  a  failure  on  the  part  of  a  party  to  cross- 
examine  witnesses,  in  connection  with  an  unverified  complaint,  might 
justify  a  refusal  to  confirm  the  referee's  report  in  favor  of  the  plain- 
tiff (Galloway  v.  Galloway,  92  App.  Div.  300,  86  N.  Y.  Supp.  1078). 
But  it  has  never  been  suggested  that  it  operated  to  make  an  unverified, 
denial  a  confession  of  guilt,  and  in  view  of  the  fact  that  the  uncorrob- 
orated testimony  of  prostitutes  and  private  detectives  is  insufficient  to 
justify  a  judgment  of  divorce  (Mott  v.  Mott,  3  App.  Div.  532,  38  N. 
Y.  Supp.  261),  we  are  of  the  opinion  that  the  question  of  alimony  and 
of  counsel  fees  and  disbursements  should  be  considered  from  the 
standpoint  that  the  issues  in  the  case  are  yet  to  be  tried ;  that  the  de- 
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fendant  is  entitled  to  the  presumptions  of  innocence  rather  than  of 
guilt. 

This  court  has  held  that  a  husband  or  wife  was  justified  in  relying 
upon  the  denial  of  guilt  on  the  part  of  either  so  long  as  they  were  not 
in  possession  of  substantial  evidence  of  guilt,  and  that  a  defense  of 
condonation  could  not  prevail,  where  the  guilty  party  denied  the 
existence  of  the  offense  at  the  time  of  the  alleged  condonation.  Deisler 
f .  Deisler,  59  App.  Div.  207,  69  N.  Y.  Supp.  326 ;  Harris  v.  Harris, 
83  App.  Div.  123,  82  N.  Y.  Supp.  568;  Merrill  v.  Merrill,  41  App.  Div. 
347,.  58  N.  Y.  Supp.  503.  The  plaintiflf,  at  the  time  she  left  the  home  of 
her  husband,  concededly  had  no  evidence  to  justify  her  in  believing  that 
the  defendant's  denials  to  her  were  not  true,  and  he  continues  those 
denials  in  the  presence  of  her  specific  allegations  of  fact  in  her  com- 
plaint, and  the  afHdavits  of  the  parties  do  not  show  that  guilt  which 
has  been  denied  in  the  answer.  Under  such  circumstances  we  are  per- 
suaded that  the  court  at  Special  Term  is  not  justified  in  making  an 
adjudication  upon  the  theory  that  the  defendant  has  been  judicially 
determined  to  be  guilty  of  adultery.  He  is  entitled  to  a  trial  upon  the 
issue  raised  by  his  pleadings,  and  the  plaintiff  is  entitled,  under  the 
provisions  of  section  1769  of  the  Code  of  Civil  Procedure,  during  the 
pendency  of  the  action,  to  an  order  or  orders — 

"requiring  the  husband  to  pay  any  sum  or  sums  of  money  necessary  to  enable 
the  wife  to  carry  on  or  defend  the  action,  or  to  provide  suitably  for  the  educa- 
tion and  maintenance  of  the  children  of  the  marriage,  or  for  the  support  of 
the  wife,  having  regard  to  the  circumstances  of  the  respective  parties." 

[2]  It  is  not  necessary  to  hold  in  the  present  case  the  strict  rule  of 
Lawrence  v.  Lawrence,  3  Paige,  Ch.  267,  270,  that  the  wife  shall  be 
limited  to  the  actual  necessities;  she  is  entitled,  no  doubt,  to  such  sums 
of  money  as  shall  be  reasonably  "necessary  to  enable  the  wife  to  carry 
on  or  defend  the  action."  But  the  Code  of  Civil  Procedure  limits  the 
scope  of  the  order  to  "during  the  pendency"  of  the  action,  and  it  does 
not  extend  to  a  period  antedating  the  bringing  of  the  action,  during 
which  time  the  law  presumes  the  wife  to  have  been  suitably  cared  for. 
The  affidavit  of  one  of  plaintiff's  counsel,  in  support  of  the  motion 
here  under  consideration,  tells  in  detail  of  matters  which  preceded  the 
bringing  of  the  action,  giving  an  itemized  statement  of  amounts  al- 
leged to  have  been  "actually  and  necessarily  paid  out  in  procuring  evi- 
dence of  the  defendant's  adulteries  and  in  protecting  such  evidence 
against  loss  and  destruction,  and  for  the  relief  of  plaintiff's  immediate 
necessities,"  aggregating  $3,576.98,  and  the  allowance  of  counsel  fees 
and  disbursement  expenses  aggregating  $9,000  is  sought  to  be  justified 
in  part  by  these  alleged  disbursements,  made  before  the  bringing  of 
the  action. 

Counsel  concedes  that  these  disbursements  "cannot  be  allowed  here 
specifically  because  they  were  expended  before  the  action  was  begun," 
citing  Thrall  v.  Thrall,  83  Hun,  188,  31  N.  Y.  Supp.  591,  McCarthy  v. 
McCarthy,  137  N.  Y.  500,  33  N.  E.  550,  Beadleston  v.  Beadleston,  103 
N.  Y.  402,  8  N.  E.  735,  and  Turner  v.  Woolworth,  221  N.  Y.  425,  117 
N.  E.  814,  but  urges  that  "nevertheless  the  court,  in  fixing  the  allow- 
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ance,  could,  and  in  good  conscience  ought  to,  have  taken  into  consider- 
ation the  fact  that  plaintiff  was  financially  worse  oS  than  nothing,  be- 
cause she  was  justly  indebted  in  the  sum  of  upwards  of  $3,500,  which 
obligation  she  will  have  to  pay."  In  other  words,  it  is  contended  that, 
while  the  law  makes  provision  only  for  sums  during  the  pendency  of 
the  action,  and  "necessary  to  enable  the  wife  to  carry  on  or  defend 
the  action,"  and  the  court  has  no  power  directly  to  allow  for  debts 
contracted  in  procuring  evidence,  etc.,  to  enable  the  plaintiff  to  bring 
the  action,  that  this  may  be  done  indirectly  by  the  court  taking  these 
expenditures  into  consideration  and  making  the  order  large  enough  to 
cover  the  expenditure.  The  rule  is  well  settled  that  "the  law  will  not 
permit  that  to  be  done  indirectly  which  cannot  be  done  directly" 
(Holmes  v.  Mead,  52  N.  Y.  332,  340;  Matter  of  Henneberger,  25  App. 
Div.  164,  169,  49  N.  Y.  Supp.  230;  Clarke  v.  Clarke,  178  U.  S.  186, 
191,  192,  20  Sup.  Ct.  873,  44  L.  Ed.  1028),  and  as  it  appears  to  be  con- 
ceded that  these  expenditures  made  for  the  purpose  of  bringing  this 
action  do  enter  into  the  amount  involved  for  counsel  fees  we  are  of 
the  opinion  there  is  substantial  errof  entitling  the  defendant  to  relief- 
There  is  nothing  in  the  record  to  show  that  the  allowance,  if  made 
for  counsel  fees,  will  be  used  to  liquidate  the  indebtedness  of  the  plain- 
tiff to  those  who  have  afforded  her  the  means  of  following  out  an 
expensive  system  of  detective  work.  The  plaintiff's  counsel  insist  that 
they  are  entitled  to  $15,000  for  counsel  fees,  which  do  not  include  dis- 
bursements for  detective  work  and  the  like  antedating  the  bringing  of 
the  action,  and  while  these  disbursements  are  used  to  bolster  up  a  large 
allowance  out  of  the  husband's  estate,  there  is  nothing  to  prevent  the 
plaintiff  being  called  upon  to  pay  her  individual  indebtedness  afterward, 
if  she  succeeds  in  her  quest  of  a  divorce.  We  doubt  the  policy  of  per- 
mitting counselors  of  this  court  to  make  large  expenditures  in  the 
developing  of  divorce  actions,  and  while  the  present  case  suggests  some 
reasons  for  a  relaxation  of  the  rules,  it  is  more  important  that  the  law 
should  be  clearly  defined  than  that  abstract  justice  should  be  done  in  a 
particular  case.  If  the  defendant  is,  in  fact,  guilty  after  a  trial  of  the 
issue  he  has  raised,  there  is  ample  power  in  the  court  to  make  a  proper 
adjustment  under  the  provisions  of  section  1759  of  the  Code  of  Civil 
Procedure,  which  preserves  the  plaintiff's  then  existing  dower  rights. 

The  court  has  Sie  power,  under  section  1769,  to  make  and  modify 
orders  from  time  to  time  during  the  pendency  of  the  action,  so  that  the 
plaintiff  is  fully  protected  in  her  right  to  have  a  full  and  fair  trial  of 
the  issue  raised.  If  she  succeeds,  she  will,  no  doubt,  be  provided  with 
funds  adequate  to  meet  her  obligations  and  to  maintain  herself  and  her 
children,  if  their  custody  is  given  to  her.  We  are  persuaded,  therefore,- 
that  the  allowance  for  counsel  fees  in  the  present  case  should  be  reduced 
by  th^  amount  of  the  disbursements  made  prior  to  the  bringing  of  the 
action.  If  the  plaintiff  fails,  there  is  no  reason  why  the  defendant 
should  be  charged  for  the  disbursements  made  in  collecting  alleged  evi- 
dence prior  to  the  bringing  of  the  action. 

[3]  We  do  not  find  any  reason  for  supposing  that  the  plaintiff  will 
be  called  upon  to  expend  $1,500  in  serving  subpoenas  and  in  other 
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incidental  expenses;  that  is  a  large  sum  of  money  to  be  used  in  a 
comparatively  simple  lawsuit,  where  the  most  of  the  essential  witnesses 
upon  the  contested  issues  must,  of  necessity  reside  in  and  near  the  home 
of  the  parties.  No  such  sum  is  shown  to  be  "necessary  to  enable  the 
wife  to  carry  on  or  defend  the  action,"  even  under  a  liberal  view  of 
the  word  necessary.  The  allowance  of  $200  per  week  for  the  support 
and  maintenance  of  the  wife  and  her  three  children,  none  of  them  over 
seven  years  of  age,  during  the  pendency  of  the  action — during  the  time 
that  it  is  being  determined  whether  the  plaintiff  has  a  right  to  the  re- 
lief which  she  seeks — would  seem  to  be  ample  to  provide  for  these  in- 
cidental expenses.  The  defendant,  if  innocent,  has  a  right  to  limit  his 
family  expenditures,  and  the  court,  under  the  pleadings  as  they  stand, 
has  no  right  to  assume  the  guilt  of  the  defendant  and  to  make  ex- 
travagant provisions  for  counsel  and  the  maintenance  of  the  plain- 
tiff and  her  family.  The  court  should  not  be  niggardly,  but  neither 
should  it  provide  for  luxuries  and  extravagances  at  this  stage  of  the 
proceedings.  What  may  be  an  entirely  proper  allowance  after  the 
trial  of  the  action  may  be  wholly  unwarranted  during  the  pendency  of 
the  action. 

The  order  appealed  from  should  be  modified,  by  striking  out  the  sum 
of  $3,500  from  the  counsel  fee,  the  $1,500  for  subpoenas,  etc.,  and,  as 
so  modified,  the  same  should  be  affirmed,  without  costs  to  either  party. 

All  concur;  JOHN  M.  KELLOGG,  P.  J.,  in  the  result. 


(196  App.  rttv.  941) 

PEDERSEN  ▼.  DOLGER. 

(Supreme  Court,  Appellate  Division,  Second  Department    April  ^,  1921.) 

Municipal  corporations  <»s>706  (6) —Negligence  of  antximobiliflt,  colliding  witli 
pedestrian,  lield  for  jory. 

In  an  action  by  a  pedestrian  to  recover  for  personal  injuries,  received 
when  run  down  by  defendant's  automobile,  whether  defendant  was  negli- 
gent and  traveling  at  excessive  speed  held  for  the  Jury. 

Appeal  from  Triial  Term,  Kings  County. 

Action  by  Peder  Pedersen  against  Hyman  Dolger.  Prom  a  judg- 
ment for  plaintiff,  on  the  verdict  of  a  jury,  for  $10,(XX),  and  an  order 
denying  his  motion  for  a  new  trial,  defendant  appeals.  Judgment  and 
order  unanimously  affirmed. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  PUTNAM, 
and  KELLY,  JJ. 

Benjamin  W.  Levy,  of  New  York  City,  for  appellant. 
James  E.  Finegan,  of  New  York  City,  for  respondent. 

PER  CURIAM.  We  find  no  material  variance  between  the  bill  of 
particulars  and  the  evidence.  The  order  for  the  bill  of  particulars,  if 
there  was  an  order,  is  not  printed  in  the  record,  and  the  statement  in 
paragraph  second  of  the  bill  of  particulars  does  not  limit  the  general 

^=:»For  other  cases  see  same  topic  &  KET-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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charges  of  negligence  in  the  complaint.  And  in  any  case  defendant 
was  not  misled  or  prejudiced.  The  facts  on  both  sides  were  fully  gone 
into.  There  was  evidence  that  plaintiff-  was  thrown  20  feet  by  the  im- 
pact, and  that  defendant's  automobile  traveled  the  20  feet  and  did  not 
stop  until  it  stood  over  the  plaintiff's  body.  Defendant  testified  that 
his  automobile  could  have  been  stopped  in  2  or  3  feet.  On  these 
facts,  as  well  as  the  severe  injuries  sustained  by  plaintiff,  the  jury  could 
find  excessive  speed. 

Plaintiff's  witness  Connaughton  testified  that,  after  the  accident,  with 
the  plaintiff  underneath,  defendant's  automobile  pointed  east,  towards 
Prospect  Park,  which  negatived  defendant's  rather  unusual  claim 
that,  coming  north  on  Coney  Island  avenue,  or  Prospect  Park  South- 
west, on  his  way  to  Manhattan,  and  desiring  to  reach  Fourth  avenue, 
Brooklyn,  he  was  endeavoring  to  leave  Coney  Island  avenue,  the  di- 
rect road,  to  turn  to  the  west  into  Seeley  street,  which  did  not  lead  to 
Fourth  avenue.  The  questions  of  negligence  and  contributory  neg- 
ligence were  clearly  for  the  jury. 

Judgment  and  order  affirmed,  with  costs. 


(isw  App.  Div.  921) 

MELVILLE  V,  MINOR. 

(Supreme  Oonrt,  Appellate  Division,  Fourth  Department.    March  23,  1921.) 

Trial  <S^165— Plaintiff  entitled  to  most  favorable  construction  of  evidence  on 
motion  for  nonsuit. 

On  motion  for  nonsuit,. the  plaintiff  is  entitled  to  the  most  favorable 
construction  that  can  fairly  be  drawn  from  the  evidence. 

Action  by  Emil  Melville  against  Halsey  P.  Minor.  From  an  order 
of  nonsuit,  plaintiff  appeals.    Order  reversed,  and  new  trial  granted. 

Argued  before  LAMBERT,  HUBBS,  CLARK,  and  ROWLAND 
L.  DAVIS,  JJ. 

PER  CURIAM.  Order  reversed,  and  new  trial  granted,  with  costs 
to  appellant  to  abide  event.  Held,  the  complaint  states  a  cause  of 
action  for  criminal  conversation.  Had  it  also  stated  the  usual  counts 
for  alienation  of  affections,  there  would  have  been  no  doubt  on  the 
trial  that  the  plaintiff  was  entitled  to  have  the  questions  of  fact  sub- 
mitted to  the  jury.  The  proof  being  somewhat  indefinite  and  incon- 
clusive, the  motion  for  nonsuit  was  granted,  and  a  subsequent  motion 
for  i  new  trial  denied.  In  applying  the  rule  that  on  a  nonsuit  the  plain- 
tiff is  entitled  to  the  most  favorable  construction  that  can  fairly  be 
drawn  from  the  evidence,  we  believe  there  was  sufficient  evidence  to 
warrant  the  submission  to  the  jury  of  the  questions  of  fact  as  to  wheth- 
er on  the  occasions  testified  to  in  1918  and  1919,  the  defendant  had 
illicit  relations  with  the  plaintiff's  wife,  and  thereby  debauched  her  and 
alienated  her  affections  from  him. 

^=»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Dtgeeta  A  Indexes 


Digitized  by 


Google 


Sup.  Ct.)  BATLIES  ▼.  BATUES  14T 

(188  N.T.S.) 

(196  App.  Div.  «77) 

BAYLIES  ▼.  BAYLIES. 

(Supreme  Court,  Appellate  Division,  Second  Department.    BCay  6,  1921.) 

!•  DIvmnee  ^=»201 — Service  In  state  or  appearance  neces!)ary  for  Jiidii;nient 
for  alimony. 

Absentee  defendant  in  divorce  not  being  served  in  the  state  nor  appiear- 
ing,  the  part  of  the  decree  awarding  alimony  against  liim  is  beyond  the 
court's  Jurisdiction. 

2.  IMvoree  ^=»201— Judgment  for  alimoi^y  against  defendant  not  served  or 

appearing  unaffected  by  acceptance  of  status  of  divorce. 

Absentee  defendant  in  divorce,  who  was  not  served  in  the  state  and 
did  not  appear,  could  accept  the  status  of  divorce  decreed,  even  by  re- 
marrying,  without  binding  himself  to  pay  the  alimony  adjudged. 

3.  Coostitutlonal  law  «»309(1)— Service  witiiin  state  or  appearance  essential 

to  due  process  for  money  Judgment. 

Service  within  the  state  or  appearance  is  essential  to  due  process  for  a 
money  Judgment,  so  that  any  attempt  by  a  state  to  dispense  therewith 
would  violate  Const.  U.  S.  Amend.  14. 

Kelly,  J.,  dissenting. 

Appeal  from  Special  Term,  Kings  County. 

Action  for  divorce  by  Edith  M.  Baylies  against  Gustavus  Baylies,  Jr. 
From  an  order  entered  on  or  about  January  17,  1921,  which  denied 
motion  of  defendant  (appearing  specially)  to  vacate  the  alimony  pro- 
vision of  a  decree  of  divorce  made  July  23,  1889,  for  support  of  the 
wife  and  son,  with  leave  in  case  of  defendant's  default,  to  enter  a 
money  judgment  therefor,  and  also  to  vacate  a  money  judgment  on  such 
award  of  alimony  entered  December  7,  1920,  defendant  appeals.  Re- 
versed, and  motion  granted. 

Plaintiff  and  defendant  were  married  in  Brooklsm  on  June  13,  1882.  Atter 
birth  of  a  son  the  defendant  in  18S9  left  Brooklyn  and  Journeyed  in  the  West. 
This  was  followed  by  the  wife's  suit  for  divorce  in  the  Supreme  Court,  Kings^ 
County.  On  April  18,  1889,  an  order  for  publication  of  the  summons  was 
.  granted  upon  an  affidavit  that  defendant  was  then  in  Ohio.  The  8ummoQ» 
^was  personally  served  on  defendant  in  Ohio,  who  defaulted,  and  on  July  23, 
1889,  Judgment  was  rendered  for  divorce,  also  granting  alimony,  with  a  power 
to  enter  up  a  money  Judgment  for  unpaid  arrears  of  alimony.  A  certified  copy 
of  the  Judgment  appears  to  have  been  mailed  to  defendant  in  Ohio;  the  re- 
ceipt thereof  is  confirmed  by  defendant's  letters.  Ko  alimony  was  paid.  A 
money  Judgment  was  entered  for  $21,603.20.  In  the  meantime  defendant  had 
married  in  Ohio.  Defendant's  motion  to  vacate  this  Judgment  and  the  ali- 
mony provision  of  the  divorce  decree  was  denied,  from  which  he  appeals. 

Argued  before  BI.ACKMAR,  P.  J.,  and  MILLS,  PUTNAM, 
KELLY,  and  JAYCOX,  JJ. 

Dean  Potter,  of  New  York  City,  for  appellant. 
Clark  A.  Wick,  of  New  York  City,  for  respondent. 

PUTNAM,  J.  [1,  2]  So  much  of  this  decree  as  directs  payment  of 
alimony  is  in  question.  Could  it  bind  an  absentee?  Can  a  money 
judgment  thus  taken  by  default  stand,  because  it  is  a  part  of  divorce 
proceedings,  or  must  jurisdiction  be  acquired  by  personal  service,  as  in 
ordinary  money  judgments?    Such  a  default  judgment  has  two  aspects. 

^=»For  otber  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indezee 
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If  in  the  proper  forum,  it  can  effectively  dissolve  the  matrimonial 
status.  But  sp  far  as  it  purports  to  make  one  not  served  within  the 
state  pay  money  the  court  has  exceeded  its  powers.  The  absent  defend- 
ant may  therefore  accept  the  status  decreed,  even  by  his  remarriage, 
without  binding  Himself  to  pay  the  money  so  adjudged.  Rigiiey  v. 
Rigney,  127  N.  Y.  408,  28  N.  E.  405,  24  Am.  St.  Rep.  462;  Rundle  v. 
Van  Inwegan,  9  Civ.  Proc.  R.  328.  Without  an  appearance,  the  jurisdic- 
tion stops,  when  it  dissolves  the  marriage,  and  incidentally  disposes  of 
the  custody  of  those  children  who  are  within  the  jurisdiction,  without 
power  to  decree  alimony  or  even  costs.  Cooley,  Constitutional  Lim. 
(7th  Ed.)  584,  585 ;  Black  on  Judgments  (2d  Ed.)  §  933 ;  Lynde  v. 
Lynde,  162  N.  Y.  405,  56  N.  E.  979,  48  L.  R.  A.  679,  76  Am.  St; 
Rep.  332;  Burch  v.  Burch,  116  App.  Div.  865, 'l02  N.  Y.  Supp.  305; 
Bunnell  v.  Bunnell  (C.  C.)  25  Fed.  214,  216.  The  case  of  Rigney  v. 
Rigney,  supra,  controls  the  ruling  in  Scragg  v.  Scragg,  63  Hun,  633, 
18  N.  Y.  Supp.  487.^ 

[3]  Service  within  the  stkte  or  a  voluntary  appearance  constitutes 
the  essentials  of  due  process  of  law  for  a  money  judgment.  Freeman 
on  Judgments  (4th  Ed.)  §  567.  Hence,  even  for  its  own  courts,  no  state 
can  pass  a  law  dispensing  with  these  requisites.  Such  attempted  ex- 
ercise of  state  power  would  violate  section  1  of  the  Fourteenth 
Amendment  of  the  federal  Constitution.  McGuinness  v.  McGuinness, 
72  N.  J.  Eq.  381,  68  Atl.  768. 

We  therefore  reverse  the  order,  and  grant  defendant's  motion,  but 
without  costs. 

BLACKMAR,  P.  J.,  and  MILLS  and  JAYCOX,  JJ.,  concur. 

KELLY,  J.,  dissents,  upon  the  ground  that  the  defendant  by  his 
acceptance  of  the  decree  and  his  acts  thereunder  for  the  past  30  years 
is  estopped  from  now  questioning  its  validity. 


CRAMER  ▼.  FERINE  et  aL 

(Supreme  CJourt,  Appellate  Diyision,  Fourth  Department.     May  11,  1921.) 

1.  Boundaries  <d=^13*-De8eription  carrying  title  to  ttedk,  tiience  along  bank, 

carried  title  to  center. 

Where  the  southerly  boundary  of  plaintlflfs  premises  carried  title  to 
the  waters  of  a  creek,  thence  down  the  creek  along  the  bank,  etc.,  such 
description  carried  plaintiff's  title  to  the  center  of  the  creek,  in  the  ab- 
sence of  words  of  restriction  or  limitation. 

2.  Waters  and  water  oourBes  ^=»93— Owners  entiUed  to  same  rdatiye  per> 

ceotage  on  new  bank  of  creek  made  by  accretion. 

PlaintilTs  title  extending  to  the  thread  of  a  creek,  he  is  entitled  to  have 
his  corner  established  on  the  new  bank  of  the  creek,  made  by  accretian, 
at  a  point  which  will  give  the  present  owners  the  same  relative  percentage 
of  distance  on  the  new  bank  as  was  conveyed  to  them  and  their  respec- 
tive grantors  by  prior  common  grants. 

1  Reported  in  full  in  the  New  York  Supplement;  reported  as  a  memorandum 
•decision  without  opinion  in  Hun*s  Eeports. 
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S.  Waters  and  water  eounes  ^=s>93>--^ecretloii8  from  nomiavigaMe  creek  b» 
loDsr  to  uplands,  and  pass  under  deed  thereof. 

Accretions  to  the  bauks  of  a  nonnavigable  creek,  under  the  common- 
law  rule,  belong  to  the  uplands  against  which  they  are  laid  down,  and 
ownership  thereof  passes  under  deed  to  the  uplands. 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Clara  M.  Cramer  against  Melanchthon  W.  Ferine  and  an- 
other. From  an  interlocutory  judgment,  dismissing  the  complaint  on 
the  merits,  plaintiff  appeals.  Judgment  reversed,  and  case  remanded 
for  findings,  etc. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  HUBBS,  CLARK, 
and  DAVIS,  JJ. 

George  H.  Wade,  of  Buffalo,  for  appellant. 
J.  Neil  Mahoney,  of  Buffalo,  for  respondents. 

LAMBERT,  J.  This  action  is  in  ejectment.  In  1904,  one  John  L. 
Dow  was  the  common  owner  in  fee  simple  of  the  premises  owned,  re- 
spectively, by  the  plaintiff  and  defendants,  and  the  same  were  bounded 
northwesterly  by  Cazenovia  creek,  as  delineated  on  a  map  and  survey 
filed  in  the  year  1888  in  the  county  clerk's  office  of  Erie  county,  and 
identified  under  cover  330.  The  lands,  the  title  to  which  passed  to  the 
defendants  through  mesne  conveyances,  were  conveyed  by  Dow  Janu- 
ary 22,  1904.  This  description  carried  title  to  the  thread  of  Cazenovia 
creek.  In  February,  1904,  Dow  conveyed  the  lands,  to  which  the  plain- 
tiff succeeded  to  the  title,  and  in  its  southerly  description  ran  to  the 
waters  of  Cazenovia  creek  and  thence  northwesterly  down  the  creek, 
and  along  the  bank  thereof,  to  the  lands  of  the  respondents. 

At  the  time  of  the  conveyances  by  Dow,  the  proof  is  silent  as  to  the 
extent  of  accretions  made  between  the  creek  and  the  northwesterly 
boundary  of  the  premises  of  the  parties.  It  does  appear  that  the  lands 
in  dispute  were  made  by  slow  process  of  accretion.  At  the  time  of 
bringing  this  action  it  is  conceded  that  a  strip  of  land  had  been  made 
northwesterly  of  the  premises  of  the  parties,  at  least  300  feet  in  width 
and  extending  northwesterly  of  the  lands  described  in  their  respective 
titles.  The  radius  of  the  new  bank  of  the  creek  far  exceeds  the  exist- 
ing one  at  the  time  of  the  Dow  conveyances  in  1904.  This  is  the  land 
in  dispute. 

[1]  The  plaintiff,  by  the  judgment  rendered  in  this  case,  has  been 
given  all  the  lands  in  dispute  northerly  and  northwesterly  of  a  con- 
tinuation of  the  southeasterly  boundary  of  the  defendant's  premises. 
The  defendant  seeks  to  sustain  this  judgment  upon  the  theory  that  the 
plaintiff's  premises  have  been  cut  off  from  common  ownership  later 
than  the  defendant's  title,  and  by  a  description  which,  it  is  contended, 
limits  the  title  of  the  plaintiff's  premises  to  the  bank  of  Cazenovia  creek. 
This  position  is  untenable.  The  southerly  boundary  of  the  plaintiff's 
premises  carries  the  title  to  the  waters  of  the  creek^  and  thence  down 
the  creek,  along  the  bank  thereof,  etc.  Under  all  the  authorities  to  which 
our  attention  has  been  drawn,  this  description  carried  the  plaintiff's 

^=9For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digesto  &  Indexes 
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title  to  the  center  of  the  creek,  in  the  absence  of  words  of  restriction 
or  limitation.  Seneca  Nation  of  Indians  v.  Knight,  23  N.  Y.  498; 
Gouverneur  v.  N.  I.  Co.,  134  N.  Y.  355,  31  N.  E.  865,  18  L.  R.  A.  695, 
30  Am.  St.  Rep.  669;  Matter  of  City  of  New  York,  212  N.  Y.  325, 
106N.E.  102. 

[2]  It  is  the  claim  of  the  appellant  that,  inasmuch  as  his  title  extends 
to  the  thread  of  the  creek,  he  is  entitled  to  have  his  northwesterly  cor- 
ner established  on  the  made  or  new  bank  of  the  creek  at  a  point  which 
will  give  the  present  owners  the  same  relative  percentage  of  distance 
on  the  new  bank  as  was  conveyed  to  them  and  their  respective  grantors 
by  the  common  grants  in  1904.  We  are  of  the  opinion  that  the  con- 
tention of  the  appellant  should  be  upheld.  O'Donnell  v.  Kelsey,  10  N. 
Y.  412.  It  is  conceded  by  both  parties  that  their  respective  descrip- 
tions of  property  do  not  extend  to  the  new  bank  of  the  creek,  and 
that  title  to  the  accreted  lands  is  obtained  through  the  doctrine  of  the 
common  law.  There  is  no  statute,  to  which  our  attention  has  been 
drawn,  governing  the  question. 

The  latest  expression  upon  this  subject,  by  the  Court  of  Appeals,  is 
contained  in  Calkins  v.  Hart,  219  N.  Y.  145,  113  N.  E.  785,  L.  R.  A. 
1917B,  783.  A  general  rule  is  by  that  case  declared  applicable  to  non- 
navigable  streams  and  inland  lakes,  as  follows : 

"In  this  state,  and  in  most  of  other  jurisdictions  where  the  common-law 
rule  obtains,  the  rule  has  been  established  that,  as  between  adjoining  owners 
on  nonnavigable  streams  and  rivers,  each  owner  takes  title  ad  medium  fillnm 
aqusp,  in  proportion  to  his  line  on  the  margin  in  front  of  his  upland  according 
to  straight  lines  drawn  at  right  angles  between  the  side  lines  of  his  land  on 
the  shore  and  the  center  line  of  the  stream." 

The  rule  here  announced  in  the  Court  of  Appeals  has  been  applied 
many  times  in  this  state.  People  ex  rel.  Cornwall  v.  WoodruflF,  30  App. 
Div.  43,  51  N.  Y.  Supp.  515,  affirmed  157  N.  Y.  709,  53  N.  E.  1129, 
and  Mulry  v.  Norton.  100  N.  Y.  434,  3  N.  E.  581,  53  Am.  Rep.  206  and 
many  more  cases  that  might  be  cited. 

[3]  The  accretions,  under  the  common-law  rule  applicable  in  this 
state,  belong  to  the  uplands  against  which  they  are  laid  down,  and 
ownership  thereof  passes,  under  the  deed,  to  the  uplands.  Mulrv  v. 
Norton,  100  N.  Y.  434,  3  N.  E.  581,  53  Am.  Rep.  206.  Neither ^he 
evidence  nor  the  findings  in  this  case  point  out  a  location  upon  the  new 
bank  of  the  creek  which  would  permit  a  definite  finding  as  to  the  pro- 
portion of  the  accreted  lands  which  should  be  awarded  to  the  parties, 
respectively.  For  this  reason  it  is  necessary  to  reverse  the  judgment, 
and  send  the  case  back  to  the  trial  court  for  findings  upon  which  a  judg- 
ment can  be  rendered,  giving  to  these  parties  such  a  portion  of  the 
accreted  lands  as  thev  are  entitled  to  under  the  rule  above  indicated, 
with  costs  to  the  appellant  to  abide  the  event. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant  to 
abide  event.  The  finding  of  fact  contained  in  the  decision  and  num- 
bered III  is  disapproved  and  reversed.    All  concur. 
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(196  App.  Biv.  814) 

FOSTEB  ▼.  STBWABT  et  aL 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    May  4,  1921.) 

1.  Landlord  and  tenaot  ^=^90  (5) — ^Landlord,  where  tenant  holds  over  without 

ac^reement  for  renewal,  ean  treat  hhn  as  treepasser  or  tenant. 

When  there  Is  no  agreement  for  renewal,  and  the  tenant  holds  over,  it 
Is  optional  with  the  landlord  whether  he  will  treat  the  tenant  as  a  tres- 
passer or  as  a  tenant  for  another  term ;  but  the  tenant  holding  over  has 
no  option. 

2.  Landlord  and  tenant  ^=>86 (I)— Tenant,  where  lease  gives  right  to  renew, 

has  option  to  eontinue  in  possession  or  vacate. 

Where  lease  gives  tenant  right  to  renew  for  a  further  term,  it  is  op- 
tional with  him  as  to  whether  he  will  continue  in  possession  or  vacate 
the  premises  at  the  close  of  the  term ;  but  the  landlord  has  no  option. 

3.  Landlord  and  tenant  <&=»86(2),  90(6)— Tenant  may  adopt  any  reasonable 

method  to  indicate  election  to  renew. 

Where  the  tenant  has  the  option  to  renew,  and  there  is  no  particular 
method  prescribed  in  the  lease  for  giving  notice  of  exercise  of  the  option, 
the  tenant  may  adopt  any  reasonable  method  at  the  end  of  his  term  to 
indicate  that  he  elects  to  renew,  and  may  give  notice  orally  or  in  writing, 
or  his  election  may  be  Implied  from  his  holding  over. 

4.  Landlord  and  tenant  ^=>86(2),  90(6)— Two  tenants,  exercising  option  to 

renew,  must  do  so  Jointly,  whether  by  notice  or  holding  over. 

Where  there  are 'two  tenants,  in  order  that  they  may  make  a  new  con- 
tract by  exercising  an  option  to  renew.  It  must  be  done  by  their  united 
action,  either  by  giving  oral  or  written  notice,  or  by  jointly  holding  over 
and  thus  raising  the  implication  they  have  made  such  election. 

Appeal  from  Trial  Term,  Oswego  County. 

Action  by  C.  Earl  Foster  against  Frank  L.  Ste%vart,  impleaded  with 
another.  From  a  judgment  for  rent,  interest,  and  costs  in  favor  of 
plaintiff  for  $932.20,  entered  on  the  verdict  of  a  jury  in  favor  of  plain- 
tiff directed  by  the  court,  on  finding  that  the  named  defendant  was  a 
tenant  for  a  renewal  term  of  five  years  of  certain  premises,  the  named 
defendant  appeals.  Judgment  and  order  reversed,  and  complaint  dis- 
missed. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  HUBBS,  CLARK, 
and  DAVIS,  JJ. 

Udelle  Bartlett,  of  Oswego,  for  appellant. 
Claude  E.  Guile,  of  Fulton,  for  respondent. 

DAVIS,  J.  On  March  20,  1909,  the  plaintiff  and  another,  to  whose 
rights  he  has  since  succeeded,  leased  to  the  appellant  and  one  Mul- 
cahy  the  first  floor  and  basement  of  a  building  known  as  Nos.  122  and 
124  Cayuga  street,  in  the  city  of  Fulton,  for  a  term  of  five  years,  be- 
ginning April  1,  1909.  The  rental  was  $600  per  year,  payable  monthly. 
There  was  a  provision  in  the  lease  giving  the  parties  of  the  second  part 
the  option  to  renew  for  a  further  term  of  five  years  at  the  same  rent- 
al. The  appellant  signed  the  lease  for  the  sole  purpose  of  giving  se- 
curity for  the  payment  of  the  rent.  He  had  no  relation  in  business 
with  Mulcahy,  and  never  occupied  the  premises  himself,  or  paid  any 
rent,  to  the  knowledge  of  the  plaintiff. 

^ssFor  other  cases  see  same  topic  A  KB7-NTJMBER  in  all  Key-Numbered  Dlsests  &  Indexes 
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When  the  lease  terminated,  the  rent  had  all  been  paid,  and  Mulcahy 
continued  in  possession;  no  notice  being  given  by  any  party.  He 
had  been  conducting  a  pool  and  billiard  room  and  a  bowling  alley  in 
the  premises,  but  apparently  the  business  was  unprofitable,  and  it  was 
closed  for  a  time  during  1917.  In  November,  1918,  Mulcahy  made  an 
agreement  with  one  Crandall,  to  which  plaintiff  was  a  party,  to  run 
the  business  and  turn  over  two-thirds  of  the  net  profits  to  the  plaintiff, 
to  apply  on  rent  which  had  become  in  arrears. 

When  the  second  term  'ended,  a  new  agreement  was  entered  into, 
whereby  Crandall  remained  in  occupation  of  the  premises,  and  contin- 
ued to  use  the  equipment  in  the  building  belonging  to  Mulcahy,  and 
Crandall  was  to  turn  over  two-thirds  of  the  net  profits  to  plaintiff,  who 
was  to  apply  it  as  follows : 

"If  said  two-thirds  equal  or  exceed  $60  In  any  one  month,  he  shall  receive 
$50  thereof  for  the  rent  of  said  premises  and  $10  thereof  to  reimburse  himself 
for  the  rent  of  the  equipment,  which  he  has  hereinbefore  agreed  to  pay  Mul- 
cahy; any  excess  above  $60  shall  be  applied  by  him  on  back  indebtedness* 
which  Mulcahy  now  owes  him,  until  said  indebtedness  be  fully  paid." 

In  this  agreement  it  is  recited  that  Mulcahy  "formerly  had  a  lease 
of  said  premises  from  said  Foster,  which  expired  March  31,  1919," 
and  the  new  agreement  was  signed  by  the  plaintiff,  Mulcahy,  and  Cran- 
dall. No  rent  was  ever  collected  of  Stewart,  and  no  bills  were  ever 
presented  to  him  during  the  second  term,  which  expired  March  31, 
1919;  but  on  November  29,  1919,  he  was  sued  with  Mulcahy  for  the 
rent  in  arrears  during  the  renewal  term  of  the  lease.  The  latter  de- 
faulted, and  on  the  trial  a  verdict  was  directed  for  the  plaintiff  for  the 
amount  of  such  rent. 

The  legal  question  presented  is  whether  one  tenant  may,  by  his  act 
in  holding  over  after  his  term,  exercise  the  option  of  renewing  the 
lease  and  thereby  bind  his  cotenant  for  a  new  term  without  his  consent. 
The  precise  question  seems  not  to  have  been  decided  in  this  state. 
The  only  authority  to  which  our  attention  has  been  called,  where  the 
facts  are  similar,  is  the  case  of  Fronty  v.  Wood,  2  Hill  (S:  C.) 
367,  which  holds  that  where  the  lease  is  to  two,  only  one  of  whom  oc- 
cupies, the  holding  over  after  the  expiration  of  the  lease  by  one  may 
be  presumed  to  he  by  both,  unless  the  other  gives  notice  that  he  ceased 
to  hold. 

[1,2]  With  all  due  deference  to  the  authority  of  the  South  Caro- 
lina court,  we  do  not  believe  that  is  the  correct  doctrine  in  this  state. 
When  there  is  no  agreement  for  renewal,  our  courts  have  held  that, 
where  the  tenant  holds  over,  it  is  optional  with  the'  landlord  whether 
he  will  treat  the  tenant  as  a  trespasser  or  as  a  tenant  for  another  term ; 
but  the  tenant  holding  over  has  no  option.  Schuyler  v.  Smith,  51  N. 
Y.  309,  10  Am.  Rep.  609.  But  where  in  the  lease  there  is  given  to  the 
tenant  a  right  to  renew  for  a  further  term,  then  it  is  optional  with  the 
tenant  as  to  whether  he  will  continue  in  possession  or  vacate  the  prem- 
ises at  the  close  of  his  term,  but  the  landlord  has  no  option.  Bruce  v. 
Fulton  National  Bk.,  79  N.  Y.  154,  35  Am.  Rep.  505.  In  the  case  of 
a  tenant  holding  over,  and  thereby  being  held  to  a  renewal  of  the 
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lease,  it  is  said  by  Judge  O'Brien  in  Herter  v.  Mullen,  159  N.  Y.  28, 
34,  53  N.  E.  700,  44  L.  R.  A.  703,  70  Am.  St  Rep.  517 : 

"The  principle  upon  which  the  rule  is  founded  Is  that  the  holding  over  is 
^uch  an  act  of  the  tenant  that  thtf  law  implies  a  contract  on  his  part,  or  leas- 
ing of  the  premises  for  another  year.  But  whenever  the  law  implies  a  contract 
from  the  act  or  conduct  of  the  party,  the  act  itself,  whatever  it  may  be,  must 
be  voluntary." 

[3,  4]  In  the  case  where  the  tenant  has  the  option  to  renew,  and 
there  is  no  particular  method  prescribed  in  the  lease  for  giving  notice 
of  the  exercise  of  the  option,  a  tenant  may  adopt  any  reasonable 
method  at  the  end  of  his  term  to  indicate  that  he  elects  to  renew  the 
lease.  He  may  give  the  notice  orally  or  in  writing,  or  his  election  may 
be  implied  from  his  holding  over.  Where  there  are  two  tenants,  in 
order  that  they  may  make  a  new  contract  by  exercising  an  option,  it 
must  be  done  by  their  united  action,  either  by  giving  such  notice  or 
by  jointly  holding  oyer,  and  thus  raising  the  implication  that  they  have 
made  such  election.  But  Mulcahy  was  clothed  with  no  power  or 
authority  to  give  notice,  or  by  any  act  of  his  to  bind  Stewart  to  a  re- 
newal, and  thereby  create  for  him  a  new  contract  and  liability.  It 
took  joint  action  of  the  two  to  make  the  lease,  and  it  would  take  their 
joint  action  to  renew  it.  Stewart  never  gave  notice  that  he  desired 
to  exercise  such  option,  nor  participated  in  any  act  purporting  to  re- 
new the  lease.  Unless  Mulcahy  was  an  agent,  with  power  to  sign 
Stewart's  name  to  a  notice  renewing  the  lease,  he  had  no  power  to  bind 
him  by  remaining  on  the  premises,  for  no  one  method  of  giving  notice 
of  the  exercise  of  the  option  has  greater  force  or  sanction  than  any 
other. 

The  contract  that  the  law  will  imply  from  the  act  or  conduct  of  the 
party  must  be  from  some  voluntary  act.  It  will  not  imply  a  contract 
or  obligation  from  an  act  of  the  party  which  proceeds  from  mistake 
or  fraud,  or  which  results  from  force  or  coercion  of  any  kind.  Herter 
V.  Mullen,  supra,  35.  Stewart  had  never  occupied  the  premises,  or 
exercised  any  dominion  over  them,  nor  paid  any  rent,  so  no  acquiescence 
by  him  in  Mulcahy's  acts  may  be  implied.  The  doctrine  just  stated 
finds  support  in  this  state  in  somewhat  analogous  cases.  In  Buchanan 
V.  Whitman,  151  N.  Y.  253,  45  N.  E.  556,  the  lease  had  been  made 
to  a  partnership  with  the  privilege  of  renewal.  The  partnership  was 
dissolved,  and  one  of  the  partners  held  over,  attempting  to  exercise 
the  option  of  renewal.  The  landlord  instituted  summary  proceedings 
to  recover  possession  of  the  premises,  and  the  court  held  that  the  hold- 
ing over  of  one  tenant  did  not  operate  to  renew  the  lease  made  to 
the  two  partners.    See,  also,  James  v.  Pope,  19  N.  Y.  324. 

The  rule  which  we  are  declaring  to  be  the  one  controlling  in  this 
state,  that  one  tenant  cannot  bind  his  cotenant  to  the  renewal  of  a  term 
by  any  unauthorized  agreement  or  act  in  respect  to  the  common  prop- 
erty, is  recognized  as  correct  in  principle  in  text-books  and  in  other 
jurisdictions.  See  16  Ruling  C^se  Law,  898;  17  American  &  Engl. 
Enc.  of  Law  (2d  Ed.)  672;  Howell  v.  Behler,  41  W.  Va.  616,  24  S. 
E.  646;  Tweedie  v.  Olson  Hardware  &  Furniture  Co.,  96  Minn.  238, 
104  N.  W.  895,  1089.    Moreover,  the  practical  construction  the  plain- 
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tiff  gave  to  the  act  of  Mulcahy  in  remaining  in  possession,  when  he  ac- 
cepted rent  from  him,  and  contracted  with  him  and  Crandall,  and  re- 
ferred to  him  as  his  tenant,  and  to  his  indebtedness  for  rent,  indicates 
that  the  idea  of  holding  Stewart  liable  for  the  rent  for  the  second  term 
was  an  afterthougfit,  when  plaintiff's  dealings  with  Mulcahy  and 
Crandall  had  not  been  a  financial  success. 

The  judgment  and  order  should  be  reversed,  with  costs,  and  the 
complaint  dismissed  upon  the  merits,  with  costs.    All  concur. 


(196  App.  Div.  540) 

ROSENTHAL  v.  UNITED  TRANSP.  CO. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  29,  1921.) 

1.  Process  <&=»4y  58— Personal  service  necessary  on  party  to  be  InterpleadMl. 

In  order  to  interplead  a  third  party,  the  defendant  must  make  personal 
service  on  such  third  party,  so  as  to  bring  him  within  the  Jurisdiction, 
of  the  court,  and  service  of  notice  on  one  by  reason  of  ^  power  of  ftttorney 
given  him  to  receive  all  papers  which  might  be  served  in  the  action  was 
not  sufficient,  under  Code  Civ.  Proc.  §§  426,  430;  the  power  of  attorney 
not  conforming  to  the  requirements  of  the  latter  section. 

2.  Evidence  €t=>39a— Instrument  relating  to  payment  of  broker's  conunissioii 

heJld  not  one  that  oouid  not  be  varied  by  parol. 

In  an  action  to  recover  a  commission  for  sale  of  a  steamship,  an  in- 
strument providing,  "We  hereby  agree  to  protect  you  for  two-thirds  of 
the  commissions  accruing  from  the  sale  to  be  consummated  through  yow 
of  the  steamship  American  or  two-thirds  overage  of  $5,000  over  the  net 
purchase  price  to  the  owners  of  $30,000,"  held  not  to  contain  a  promise 
to  pay,  but  simply  a  promise  to  protect  the  plaintiff,  and  could  be  varied 
by  parol,  and  it  was  proper  to  show  that  plaintiff  was  to  receive  two-thirds 
of  this  commission  for  himself  and  another. 

3.  Evidenoe  ^=s>462 — Always  proper  to  show  instrument  was  not  intended  to 

create  liability. 

It  is  proper  to  show  that  the  purpose  for  which  an  instrument  was 
given  was  not  to  create  a  liability,  and  that  purpose  of  delivery  was 
other  than  the  purpose  stated  in  the  paper  itself. 

4.  Principal  and  agent  <@=>33,  36— Authority  of  agent  not  irrevocable;    au- 

thority to  oolleet  principal's  money  revoked  by  principal's  claiming  money 
himself. 

Where  S.  and  R.  were  entitled  to  share  in  a  commission  for  sale  of  a 
steamship,  and  S.  authorized  R.  to  receive  S.'s  part  of  the  commissions, 
such  authority  might  be  revoked  at  any  time  before  the  moneys  were 
handed  over,  and,  if  so,  R.  would  be  allowed  to  recover  only  his  share  ot 
the  commissions,  even  though  the  party  that  was  to  pay  the  commis- 
sions executed  a  paper  wherein  it  agreed  to  protect  R.  for  the  entire 
amount,  and  a  claim  by  S.  against  the  party  that  was  to  pay  the  com- 
missions, for  S.'s  share  of  the  commissions,  would  operate  as  a  revocation 
of  any  authority  in  R.  to  collect  the  whole  amount. 

Appeal  from  Supreme  Court,  New  York  County. 

Action  by  Meyer  Rosenthal  against  the  United  Transportation  Com- 
pany. From  a  judgment  entered  on  a  verdict  directed  by  the  court, 
and  from  an  order  denying  a  motion  for  new  trial,  and  bringing  up 
for  review  defendant's  motion  for  an  interpleader,  defendant  api^als. 
Order  denying  motion  for  interpleader  affirmed,  judgment  and  order 
denying  new  trial  reversed,  and  a  new  trial  ordered. 

^s»For  other  cases  see  same  topic  &  KBY-NXTMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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Argued  before  CLARKE,  P.  J,  and  DOWLING,  SMITH,  MER- 
RELL,  and  GREENBAUM,  JJ. 

F.  C.  Nickerson,  of  New  York  City  (Twyman  O.  Abbott,  of  New 
York  City,  of  counsel),  for  appellant. 

Menken  Bros.,  of  New  York  City  (Mortimer  M.  Menken,  of  New 
York  City,  of  counsel),  for  respondent. 

SMITH,  J.  The  action  is  brought  to  recover  of  the  defendant  two- 
thirds  of  $^000,  which  was  received  by  the  defendant  as  commission 
for  the  sale  of  the  steamship  American.  This  ship  was  owned  by  some 
parties  in  Halifax  and  was  put  in  the  hands  of  Simpson  &  Co.,  ship- 
brokers,  in  Boston,  for  sale.  Simpson  &  Co.  had  an  agent  in  New  York 
by  the  name  of  Gallupe.  The  steamship  was  also  put  in  the  hands  of 
tlie  defendant  for  sale.  Gallupe  introduced  the  plaintiff  to  the  defend- 
ant, and  the  plaintiff  thereafter  brought  about  the  sale  of  the  steam- 
ship for  the  sum  of  $35,000;  $30,000  was  to  be  paid  to  the  owners  of 
the  ship  and  the  $5,000  was  to  be  retained  as  commissions  for  the  sale. 
Prior  to  the  sale,  however,  the  plaintiff  received  from  the  defendant 
the  following  paper: 

**TJie  United  Transportation  Company, 

"Steamship  Agents, 

"17  Battery  Place,  New  York 

"Cable  Address:   'Uteco,'  New  York. 
"Codes :   Scott's,  A.  B.  0.  Fifth  Edition. 

"5th  September,  1919. 
"Mr.  M.  Rosenthal,  18  Broadway,  New  York  City — S.  S.  American.  Ijear 
Sir:  We  hereby  agree  to  protect  you  for  two- thirds  (^/s)  of  the  commis- 
sions accmlng  from  the  sale  to  be  consummated  through  you  of  the  S.  S. 
American  or  two-thirds  i^/s)  of  overage  of  $5,0iX).00  over  the  net  purchase 
price  to  the  owners  of  $30,000. 

"Very  truly  yours,  The  United  Transportation  Company, 

"J.  H.  Rogers,  Treasurer." 

Some  evidence  was  introduced  to  show  that  prior  to  this  sale  an 
agreement  was  made  between  the  plaintiff  and  the  defendant  and 
Gallupe,  representing  Simpson  &  Co.,  that  the  $5,000  commission, 
when  received,  should  be  received  by  the  defendant,  and  was  to  be  di- 
vided into  three  equal  parts,  of  which  the  defendant  was  to  retain  one 
part,  and  one-third  was  to  be  paid  to  the  plaintiff,  and  one-third  to 
Simpson  &  Co.  Simpson  &  Co.  make  claim  against  the  defendant  for 
their  one-third  under  the  agreement.  After  this  action  was  commenc- 
ed, the  defendant  sought  by  motion  to  interplead  Simpson  &  Co.  and 
a  man  by  the  name  of  Berger,  who  had  also  made  a  claim  for  the 
share  of  the  commissions  which  were  to  be  paid  to  the  plaintiff.  The 
claim  of  Berger  was  afterwards  withdrawn.  This  motion  for  inter- 
pleader was  at  first  denied  for  failure  to  serve  a  notice  thereof  uppn 
Simpson  &  Co.,  with  leave  to  renew  upon  showing  proper  service. 
The  motion  was  thereafter  renewed  upon  service  made  upon  Gallupe 
as  representing  Simpson  &  Co.  This  service  is  claimed  to  have  been 
a  proper  service  upon  Simpson  &  Co.  by  reason  of  a  power  of  attorney 
given  by  Simpson  to  Gallupe  to  receive  all  papers  which  might  be  serv- 
ed in  this  action.    Gallupe  was  not  an  attorney.    The  Special  Term 
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denied  this  second  motion  for  an  interpleader,  and  the  notice  of  appeal 
seeks  to  review  this  order,  as  well  as  the  judgment  which  was  after- 
wards entered. 

[1]  The  order  for  interpleader  was  properly  denied.  In  order  to 
interplead  a  third  party,  the  defendant  must  make  personal  service 
upon  the  party  to  be  interpleaded,  so  as  to  bring  that  party  within  the 
jurisdiction  of  the  court.  In  order  to  bring  such  a  party  within  the 
jurisdiction  of  the  court,  such  service  would  seem  to  be  necessary  as 
is  prescribed  for  the  service  of  a  summons.  A  summons  would  be 
required  to  be  served  under  section  426  of  the  Code  by  making  per- 
sonal service  thereof  within  this  state.  Section  430  of  the  Ccxle  of 
Civil  Procedure,  however,  provides  for  the  designation  of  a  person 
upon  whom  the  summons  or  papers  in  an  action  may  be  served.  But 
that  section  is  limited  to  the  right  of  a  resident  of  the  state  to  make 
such  designation,  and  certain  formalities  are  required  in  order  to  make 
such  designation  effective  to  authorize  the  person  designated  to  receive 
such  summons  or  other  paper  for  the  commencement  of  an  action. 
The  designation  must  be  executed  and  acknowledged  and  filed  with  the 
clerk  of  the  county.  The  written  consent  of  the  person  so  designated 
must  be  so  executed,  acknowledged,  and  filed.  The  power  of  attorney, 
which  authorized  Gallupe  to  receive  service  of  any  papers  which  might 
otherwise  be  served  did  not  conform  to  the  requirements  of  that  sec- 
tion, and  if  it  did  so  conform  it  would  not  be  effectual  to  authorize  the 
person  designated  to  receive  the  summons  or  notice  of  motion,  be- 
cause such  designation  could  only  be  made  thereunder  by  a  resident 
of  the  state.  Simpson  was  a  resident  of  the  state  of  Massachusetts. 
The  order,  therefore,  denying  the  defendant's  motion  to  interplead  the 
defendant  Simpson  &  Co.  was  properly  made  and  should  be  affirmed. 

[2,  3]  In  directing  a  verdict  for  the  plaintiff,  the  trial  court  was  of 
opinion  that  the  paper  executed  by  the  defendant  constituted  a  contract 
obligation,  which  could  not  be  varied  by  parol,  and  that  it  was  im- 
proper to  show  that  the  plaintiff  was  to  receive  two-thirds  of  this  com- 
mission for  himself  and  for  Simpson  &  Co.  In  this  I  am  of  opinion 
that  the  Trial  Term  was  in  error.  This  arrangement  between  the  de- 
fendant and  the  plaintiff  was  not  an  arrangement  in  which  Simpson  & 
Co.,  or  Gallupe,  representing  them,  concurred,  so  that  the  defendant 
would  not  be  free  from  its  obligation  by  paying  the  two-thirds  of  the 
commission  over  to  the  plaintiff.  The  form  of  instrument  given  con- 
tained no  promise  to  pay,  but  was  simply  a  promise  to  protect  the 
plaintiff.  There  was  some  evidence  given  of  the  fact  that  one-third 
thereof  was  for  Simpson  &  Co.,  and  other  evidence  corroborating  this 
was  rejected  by  the  trial  court  upon  the  ground  that  it  tended  to  vary 
a  written  instrument.  It  has  always  been  proper,  however,  to  show 
that  the  purpose  for  which  an  instrument  was  given  was  not  to  create 
a  liability,  but  that  purpose  of  delivery  might  be  shown  to  be  other 
than  the  purpose  stated  in  the  paper  itself.  The  courts  have  thus  per- 
mitted the  parties  to  show  that  the  purpose  of  a  paper  in  the  form  of 
a  promissory  note  was  simply  as  an  acknowledgment  of  payment  or 
receipt  of  moneys  paid.  Bond  v.  Vandegrift  (Sup.)  128  N.  Y.  Supp. 
1078.    And  the  general  rule  is  often  stated  that  evidence  is  competent 
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going  to  the  fact  whether  a  paper  was  in  fact  intended  as  a  contract 
between  the  parties.  Smith  v.  Dotterweich,  200  N.  Y.  299,  93  N.  E. 
985,  33  L.  R.  A.  (N.  S.)  892;  Equitable  Trust  Co.  of  New  York  v. 
Halpert  (Sup.)  132  N.  Y.  Supp.  776.  And  the  general  rule  is  laid 
down  in  the  text-books  that  parol  evidence  is  admissible  to  show  that 
a  writing  offered  was  not  executed  by  the  parties  as  a  memorial  of  a 
contract  made,  and  that  there  never  had  been  an  integration  of  a  con- 
tract in  a  writing.  1  Greenleaf  on  Evidence,  §  305 ;  Hechinger  v. 
Ulacia,  194  App.  Div.  330,  185  N.  Y.  Supp.  323 ;  Title  Guarantee  & 
Trust  Co.  V.  Pam,  192  App.  Div.  268-320,  182  N.  Y.  Supp.  824. 

[4]  Confessedly  the  defendant  was  entitled  to  retain  one-third  of 
this  $5,000.  One-third  of  it  is  acknowledged  by  the  defendant  to  be- 
long to  the  plaintiff,  upon  which  part  payment  has  been  made,  and 
judgment  offered  for  the  balance.  If  the  purpose  of  the  paper  was 
merely  to  acknowledge  the  rights  of  the  plaintiff  and  Simpson  &  Co.  in 
two-thirds  of  those  commissions,  it  would  seem,  under  the  authorities 
cited,  that  the  defendant  might  make  proof  thereof,  especially  as 
Simpson  &  Co.  still  make  claim  upon  the  defendant  for  their  one- 
third,  and  have  never  consented  that  the  plaintiff  act  for  them  in  re- 
ceiving any  part  of  their  share  in  the  commissions.  Even  though 
Simpson  &  Co.  had  authorized  this  plaintiff  to  receive  from  the  de- 
fendant the  part  of  the  commissions  belonging  to  them,  that  authority 
might  be  revoked  at  any  time  before  the  moneys  were  handed  over, 
and,  if  so,  the  plaintiff  would  only  be  allowed  to  recover  his  share  of 
the  commissions,  even  though  the  defendant  had  executed  this  paper, 
as  is  here  claimed,  for  the  benefit  both  of  the  plaintiff  and  Simpson  & 
Co.  With  such  authority  by  Simpson  &  Co.  to  revoke  authority  to 
plaintiff  to  receive  their  share  of  the  commissions,  it  is  not  possible 
that  defendant  can  still  be  held  liable  to  pay  to  the  plaintiff  two-thirds, 
with  a  liability  remaining  to  pay  one-third  to  Simpson  &  Co.  under 
such  revoked  authority.  The  claim  by  Simpson  &  Co.  as  against  this 
defendant  for  one-third  of  these  commissions  would  operate  as  a  rev- 
ocation of  any  authority  in  plaintiff  to  collect  the  whole  amount  there- 
of. The  proof,  therefore,  that  his  paper  represented  an  acknowledg- 
ment of  the  right  of  the  plaintiff  and  Simpson  &  Co.  to  two-thirds  of 
these  commissions  would  in  no  way  violate  the  rule  which  forbids  the 
introduction  of  parol  testimony  to  vary  a  written  instrument. 

The  order  denying  motion  for  interpleader  should  be  affirmed,  and 
the  judgment  and  order  denying  a  new  trial  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appeUant  to  abide  the  event. 

CLARKE,  P.  J.,  and  DOWLING  and  MERRELL,  JJ.  concur. 

GREENBAUM,  J.,  concurs  in  affirmance  of  the  order  denying  in- 
terpleader, and  dissents  from  the  reversal  of  the  judgment,  which  in 
his  opinion  should  be  affirmed. 
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<196  App.  Div.  946) 

^  '  ATWELL  V.  WINKLER. 

{Supreme  Court,  Appellate  Diyision,  Second  Department.     April  15,  1921.) 

NesrligeDce  <e=»22H— Automobile  diiver^s  guest  entitled  to  care. 

One  having  a  gratuitous  ride  in  an  automobile  is  entitled  to  proper 
care,  and  may  recover  from  the  driver  or  owner  of  the  car,  who  does  not 
exercise  proper  care  for  his  safety. 

Action  by  John  Atwell,  as  administrator  of  Bessie  Atwell,  deceased, 
against  John  J.  Winkler.  From  an  order  setting  aside  a  verdict  for 
defendant,  he  appeals.    Affirmed. 

Argued  before  MILLS,  RICH,  PUTNAM,  BLACKMAR,  and 
JAYCOX,  JJ. 

PER  CURIAM.  The  sealed  verdict  for  defendant  is  against  the 
court's  plain  charge.  To  find  defendant  free  from  blame,  the  jury  must 
have  disregarded  his  own  account  of  the  way  he  ran  the  car  irom  the 
Boulevard  into  Bay  Sixty-Second  street — ^his  rash  run  toward  the 
shore,  ending  in  breakneck  plunge  through  the  barriers  to  the  beach 
beneath.  If  the  jury  got  the  unfounded  idea  that  one  having  a  friendly, 
gratuitous  ride  was  not  entitled  to  proper  care,  and  had  no  remedy 
for  such  carelessness,  they  failed  to  heed  what  the  court  had  plainly 
laid  down  for  their  guidance. 

The  order  setting  aside  this  verdict  is  therefore  unanimously  affirmed, 
with  costs 


<196  App.  Dlv.  950) 

PEOPLE  V.  ARMELLINO. 

(Supreme  Court,  Appellate  Division,  Second  Department.     April  15,  1921.) 

Criminal  law  <&=>1166^  (12)— Indication  of  disbelief  of  aeeosed's  testimoiiy  by 
eourt  held  not  prejudicial.  ^ 

It  was  not  prejudicial  error  for  trial  judge,  by  a  long  cross-examination 
of  accused,  to  indicate  his  personal  disbelief  of  accused's  testimony  on 
the  vital  points  in  the  case  and  conviction  of  accused's  guilt,  where  the 
evidence  was  overwhelming  in  its  demonstration  of  defendant's  guilty 

Vincent  Armellino  was  convicted  of  crime,  and  he  appeals.    Affirmed. 
Argued  before  MILLS,   RICH,   PUTNAM,   BLACKMAR,   and 
KELLY,  JJ. 

PER  CURIAM.  While  we  regard  as  regrettable  the  long  cross-exam- 
ination of  the  defendant  by  the  Presiding  Judge,  indicating  the  judge's 
personal  disbelief  of  defendant's  testimony  upon  the  vital  point  in  the 
case,  and  also  the  personal  conviction  of  defendant's  guilt,  we  conclude 
that  the  evidence  is  so  overwhelming  in  its  demonstration  of  defendant's 
guilt  that  it  is  our  duty  to  affirm  the  judgment  upon  the  ground  that 
we  are  compelled  to  conclude  that  really  defendant  was  not  prejudiced 
by  that  incident. 

Judgment  of  conviction  of  the  County  Court  of  Kings  County  af- 
firmed. 

®=3For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 


Digitized  by 


Google 


Sup.  Ct.)  80HAEFBR  V.  DE  NEBBGAAEtD  159 

(188  N.T.8.> 

(196  App.  Dlv.  908)  

SHERWOOD  V.  COFFET. 

(Supreme  Court,  Appellate  Division,  Second  Department.    March  81,  1921.) 

Appearance  <&=»24(5)— Objedtoi  as  to  authority  of  person  aerving  sumnions, 
nude  after  parties  appeared  and  testified,  held  without  merit. 

Where  motion  to  dismiss  complaint  on  ground  that  Justice's  Oourt  had 
not  Jurisdiction  did  not  spedficaUy  raise  the  objection  that  the  sum- 
mons had  been  served  by  a  person  not  regularly  deputized  therefor,  such 
point  was  not  available  to  defendant  in  CJounty  CJourt  under  Code  Civ. 
Proc.  §  3068,  after  adjournments  and  a  trial  on  the  merits,  in  which 
both  parties  gave  testimony. 

Appeal  from  Nassau  County  Court. 

Action  by  Charles  W.  Sherwood  against  Thomas  E.  Coffey.  From 
a  judgment  for  defendant,  and  an  order  denying  a  new  trial,  plaintiff 
appeals.    Judgment  and  order  reversed. 

Argued  before  MILLS,  RICH,  PUTNAM,  BLACKMAR,  and 
KELLY,  JJ. 

PER  CURIAM.  The  motion  to  dismiss  the  complaint  on  the 
ground  that  the  Justice's  Court  had  not  jurisdiction  did  not  specifically 
raise  the  objection  that  the  summons  had  been  served  by  a  person  not 
regularly  deputized  therefor.  After  adjournments  and  a  trial  on  the 
merits,  in  which  both  parties  gave  testimony,  we  think  such  a  point,  as 
the  authority  to  serve  the  summons,  was  not  available  to  appellant  in 
the  County  Court,  under  Code  of  Civil  Procedure,  §  3063. 

Judgment  and  order  of  the  County  Court  of  Nassau  County  reversed, 
with  costs,  and  judgment  of  the  Justice's  Court  unanimously  affirmed. 


(196  App.  Div.  654) 

SCHAEFER  v.  DE  NEERGAARD. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  29,  1921.) 

Negligenee  ^=»134<5)-»Les6ee  of  store  with  slippery  fUsttorm  entoanee  held 
not  shown  nesrligent. 

In  an  action  against  a  lessee  of  a  store  but  not  of  the  building  by  a  cas- 
tomer,  who  slipped  ui>on  a  concrete  platform  at  the  entrance  as  she  was 
leaving  on  a  rainy  day,  held,  that  there  was  no  evidence  to  show  that  de- 
fendant was  guilty  of  negligence,  where  it  was  not  shown  that  he  con- 
structed the  platform,,  or  that  there  had  been  accidents  of  a  similar  kind 
on  other  rainy  days,  due  to  the  sllpperlness  of  the  surface,  or  that  slipping 
was  due  to  the  wet  condition  of  the  platform  or  its  improper  construction. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Mildred  Schaefer,  an  infant,  by  Catherine  Schaefer,  her 
guardian  ad  litem,  against  Julius  De  Neergaard.  From  a  judgment  for 
plaintiif,  on  the  jury's  verdict  of  $2,000,  and  from  an  order  denying 
his  motion  for  new  trial,  defendant  appeals.  Judgment  and  order  re- 
versed, and  complaint  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  BOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

^s»For  other  cases  Me  same  topic  A  KEY-NUMBER  in  all  Key-Numbered  DIseats  A  Indeze* 
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Drechsler,  Orenstein  &  Leflf,  of  New  York  City  (David  Drechsler, 
of  New  York  City,  of  counsel,  and  Max  Leff,  of  New  York  City,  on  the 
brief),  for  appellant. 

Louis  Cohn,  of  New  York  City,  for  respondent. 

GREENBAUM,  J.  The  complaint  alleges  that  the  defendant  was 
in  occupancy  of  the  store  in  premises  450  Fifth  avenue,  Brooklyn; 
that  on  or  about  March  19,  1918,  while  plaintiff  was  lawfully  in  the 
store  and  in  the  act  of  leaving  it,  she  "was  caused  to  and  did  fall  over, 
upon,  and  by  reason  of  the  step  or  platform  in  front  of  the  entrance 
to  said  premises,"  whereby  she  sustained  various  injuries,  due  to  **the 
negligence  and  carelessness  of  the  defendant  in  maintaining  said  step 
in  front  of  said  premises  in  a  negligent,  careless,  and  unlawful  man- 
ner, in  allowing  said  step  to  become  defective  and  dangerous  to  life  and 
limb,  and  in  using  a  step  or  platform  for  his  invitees  which  was  of 
improper  shape  and  construction,  and  that  said  condition  constituted  a 
nuisance,  and  further  by  reason  of  the  negligence  and  carelessness  of 
the  defendant  in  other  respects."  In  her  bill  of  particulars  plaintiff 
alleges : 

"That  on  the  said  lOtli  day  of  November  the  plaintiff  was  lawfully  in  said 
store  as  a  customer,  made  a  purchase  therein,  and  was  in  the  act  of  leaving  the 
same,  when  by  reason  of  the  defective  construction  of  the  entrance  step  or 
platform  leading  into  the  store,  and  its  dangerous  and  defective  maintenance 
in  a  wet  and  slippery  condition,  without  any  covering,  or  without  any  railing 
of  any  kind,  the  plaintiff  was  caused  to  and  did  slip  on  and  from  said  plat- 
form. That  said  defendant  had  knowledge  of  said  defect,  or  in  the  exercise 
of  reasonable  care  should  have  had  knowledge  of  such  defect,  and  defective 
maintenance.'* 

It  will  thus  be  observed  that  the  action  is  predicated  both  upon  neg- 
ligence and  nuisance.  As  matter  of  fact  it  was  tried  solely  upon  the 
t^ieory  of  negligence.  The  testimony,  so  far  as. relevant  to  this  appeal, 
is  as  follows : 

It  is  not  disputed  that  the  defendant  was  the  lessee  of  the  store  only, 
and  not  of  the  building,  and  that  in  front  of  the  entrance  to  the  store 
and  at  its  threshold  there  was  a  platform  made  of  concrete.  Photo- 
graphs of  the  structure  in  evidence  were  submitted  to  the  court  upon 
the  hearing  of  the  appeal,  and  an  inspection  of  them  indicates  that  there 
is  no  detect  of  any  kind  in  the  platform  so  far  as  its  condition  is  con- 
cerned; that  is  to  say,  it  appears  to  be  almost  as  good  as  new,  and 
there  is  nothing  to  indicate  that  there  are  any  broken  or  disintegrated 
parts  which  require  repair  or  might  cause  one  to  stumble.  Plaintiff 
testified  that  on  November  19,  1918,  she  was  13  years  old;  that  on  that 
day,  between  4  and  5  o'clock  in  the  afternoon,  it  was  raining  "pretty 
hard";  that  the  streets  were  wet;  that  she  went  into  the  defendant's 
store  to  buy  some  catarrh  snuff,  and  after  completing  her  purchase 
started  to  go  out,  and,  to  state  her  own  testimony : 

"As  I  went  to  walk  ont  of  the  store,  placed  my  foot— after  I  stepped  off 
the  threshold,  I  placed  my  foot  on  the  step,  and  no  sooner  had  I  done  this 
than  I  slipped  off  the  step  (referring  to  the  platform)  and  landed  In  a 
sitting  position  on  the    sidewalk." 
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^  She  further  testified  that  she  slipped  in  the  center  of  the  platfonn, 
and  that  there  was  no  covering  or  any  rail  thereon. 

The  principal  witness  produced  in  behalf  of  plaintiff  on  the. question 
of  defendant's  negligence  was  one  James  Whiskeman,  who  was  a  con- 
sulting engineer  for  25  years.  He  testified  that  he  was  a  graduate  of 
Cornell  University,  and  that  he  was  for  9  years  chief  engineer  in  the 
building  department  of  the  city  of  New  York,  with  considerable  ex- 
perience in  connection  with  building  operations;  that  the  platform  in 
question  was  about  5  feet  wide;  that  its  length,  from  the  outer  edge 
at  the  sidewalk  to  the  threshold  leading  into  the  store,  was  34  inches ; 
its  height  from  the  sidewalk,  at  its  outer  edge,  was  5  inches;  that 
there  was  a  slope  of  4V^  inches  down  toward  the  sidewalk — ^that  is  to 
say,  the  height  of  this  platfonn  at  its  inside  edge,  or  the  point  nearest 
to  the  store  entrance,  is  4%  inches  higher  than  it  was  at  its  outside  edge ; 
that  this  slope  was  between  14  and  15  per  cent.;  that  the  usual  con- 
struction of  these  platforms  is  level,  though  they  may  slope  an  eighth 
of  an  inch  or  a  quarter  of  an  inch  to  a  foot  to  shed  the  water;  that  the 
platform  was  of  improper  construction,  there  being  no  reason  why  it 
should  not  have  been  level ;  and  that  he  never  saw  any  built,  either  under 
his  supervision  or  while  in  the  building  department,  where  there  was 
a  slope  of  upwards  of  14  per  cent. 

On  redirect  examination  he  testified  that  it  was  a  simple  matter  to 
properly  reconstruct  this  sidewalk,  by  putting  on  additional  concrete  to 
make  an  8-inch  step.  It  thus  appears  that  tfie  only  evidence  of  negli- 
gence was  the  alleged  improper  construction  of  the  step. 

The  defendant  testified  that  the  platform  existed  in  the  condition 
in  which  it  was  for  aperiod  of  five  years,  and  there  is  no  contradiction 
of  that  testimony.  The  case  is  barren  of  any  proof  that  there  were 
prior  accidents  due  to  the  construction  of  the  platform.  Inasmuch  as 
the  case  was  tried  upon  the  theory  of  negligence,  it  is  difficult  to  see 
how  the  defendant  can  be  held  liable  for  .the  construction,  which  it  is 
not  shown  was  made  by  him.  The  inference  would  be  that,  this  being 
a  permanent  structure,  it  forms  a  part  of  the  building,  and  was  put 
there  by  the  owner. 

It  was  incumbent  on  the  plaintiff  to  show  in  what  respects  defend- 
ant was  negligent.  If  he  was  negligent  in  omitting  to  put  a  covering 
on  the  platform  on  rainy  days,  the  plaintiff  should  have  shown,  if  such 
was  the  fact,  that  there  had  been  accidents  of  a  similar  kind  on  other 
rainy  days,  due  to  the  slipperiness  of  the  surface  of  the  platform,  and 
that  notice  of  the  danger  of  slipping  on  such  days  had  been  brought 
home  to  the  defendant. 

There  is  another  serious  omission  in  the  proof.  /Plaintiff  merely 
testified  that  she  slipped.  There  is  no  evidence  of  any  kind  showing 
that  her  slipping  was  due  to  the  wet  condition  of  the  platform,  or  to 
Its  so-called  improper  construction.  She  may  have  slipped  for  various 
reasons  other  than  the  way  the  platform  was  constructed.  The  mere 
happening  of  the  accident  is  not  evidence  of  defendant's  negligence. 
It  was  necessary  for  her  to  give  evidence  showing  that  the  slipping  was 
caused  by  the  fact  that  the  platform  sloped  downwards  or  inclined  to- 
188  N.T.S.— 11 
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ward  the  sidewalk.    There  is  thus  ^  total  absence  of  proof  of  any  n^^ 
ligence  on  the  part  of  defendant.  \  • 

The  judgment  and  order  should  be  reversed,  with  costs,  and  the  com- 
plaint dismissed,  with  costs.    All  concur. 


(196  App.  Dlv.  504) 

LAMBORN  et  al.  t.  LAEE  SHORE  [BANKING  &  TRUST  CO. 

(Supreme  Oourt,  Appellate  DiTiaion,  First  Department.    AprU  29,  1921.) 

L  Banks  and  banking  <&=»191— Letter  of  credit  eonstituted  sole  contraet  with 
shipper. 

A  letter  of  credit  issued  by  a  bank,  authorizing  the  shipper  to  "value*' 
on  another  bank  for  account  of  a  confection  company  up  to  an  aggregate 
amount,  available  by  the  shipper's  drafts  at  sight  against  bills  of  lading  for 
certain  bags  of  sugar,  constituted  the  sole  contract  with  the  shipper,  and 
the  bank  issuing  such  letter  of  credit  had  no  concern  with  any  question 
which  might  arise  between  the  vendor  and  vendee  of  the  merdiandise,  for 
the  purchase  price  of  which  the  letter  of  credit  was  issued. 

2.  Banks  and  banking  4$=»191 — ^Bill  of  lading,  deseribing  sagar  as  ^Java 

white,"  did  not  comply  with  letter  of  credit  authorizing  draft  for  "Java 
wliite  granulated  sugar." 

Where  a  bank  issued  a  letter  of  credit  to  honor  drafts  against  bills 
of  lading  for  certain  bags  of  "Java  white  granulated  sugar,"  the  bill  of 
lading  attached  to  the  ensuing  draft,  describing  the  sug^r  as  "Java  white 
sugar,"  did  not  comply  with  the  terms  of  the  letter  of  credit,  and  the 
bank  was  not  obligated  to  honor  such  draft. 

3.  Carriers  e=»5&-4lill  of  lading,  indorsed  in  blank,  could  only  be  negoiiated 

by  delivery,  passing  title. 

Under  Personal  Property  Law,  S§  214,  217,  a  bill  of  lading  made  out  to 
the  shipper's  order  could  only  be  negotiated  by  the  shipper's  indorsement, 
and  when  indorsed  in  blank  could  be  negotiated  by  delivery,  and  title  to 
the  goods  passed  by  such  negotiation. 

4.  Banks  and  banking  0=»191--Party  entitled  to  draw  against  letter  of  credit 

must  observe  oonditions. 

A  party  entitled  to  draw  against  a  letter  of  credit  must  strictly  ob- 
serve the  terms  and  conditions  under  which  the  credit  is  to  become  avail- 
able, as  that  the  bill  of  lading  covering  the  goods  for  which  the  credit  is  to 
pay  must  be  made  out  to  the  order  of  the  bank  issuing  the  letter,  and  that 
the  draft  drawn  against  the  letter  shall  not  exceed  the  amount  au- 
thorized, and  if  such  conditions  of  the  letter  of  credit  are  not  met,  as 
where  the  draft  drawn  is  for  the  full  amount  of  the  letter  **with  ex- 
change," thus  calling  for  the  payment  of  an  amount  in  excess  of  the 
credit,  and  the  bank  refuses  to  honor  the  draft,  the  party  entitled  to 
draw  against  the  letter  has  no  cause  of  action  against  the  bank. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Arthur  H.  Lambom  and  others  against  the  Lake  Shore 
Banking  &  Trust  Company.  From  an  order  denying  motion  to  vacate 
an  attachment,  defendant  appeals.  Order  reversed,  and  motion  to 
vacate  attachment  granted. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

^;=9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Dlgesta  A  Indezea 
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Whitman,  Ottinger  &  Ransom,  of  New  York  City  (Njtthan  Ottiager, 
of  New  York  City,  of  counsel,  and  William  L.  Ransom  and  Robert  E. 
Coulson,  both  of  New  York  City,  on  the  brief),  for  appellant. 

Louis  O.  Van  Doren,  of  New  York  City,  for  respondents. 

SMITH,  J.  This  action  is  brought  upon  a  letter  of  credit  The 
letter  of  credit  reads  as  follows : 

'The  Lake  Shore  Banldng  &  Trust  Co.,  OleTeland. 
"Letter  of  Credit  No.  102. 
*28,561.92  Cleveland,  May  21st,  W20. 

"Lambom  &  Company,  182  Front  Street,  New  York  City— Dear  Sirs:  We 
hereby  authorize  you  to  draw  on  the  Royal  Bank  of  Canada,  New  York  City, 
for  account  of  the  Ohio  Confection  Company,  Cleveland,  Ohio,  up  to  an  aggre- 
gate amount  of  twenty-six  thousand  five  hundred  sixty-one  and  ninety-two 
cents  available  by  your  drafts  at  sight  against  bills  of  lading  for  650  bags 
Java  white  graniilated  sugar,  224  pounds  to  the  bag,  price  22  cents,  less  2 
per  cent,  duty  palf,  f.  o.  b.  cars,  Baltimore,  Maryland,  landed  weights,  August 
and  September  delivery  from  Java. 

"Bills  of  lading  for  such  shipment  must  be  made  out  to  the  order  of  the 
Lake  Shore  Banking  &  Trust  Company  of  Cleveland,  and,  together  with  in- 
voice, must  accompany  the  drafts. 

'The  amount  of  each  draft  negotiated,  together  with  date  of  negotiation, 
must  be  indorsed  on  back  hereof. 

"A  duplicate  of  such  invoice,  together  with  one  copy  of  bill  of  lading,  must 
be  sent  by  the  J)ank  or  banker  negotiating  draft  direct  to  the  Lake  Shore 
Banking  &  Trust  Company  of  Cleveland,  by  mail,  attaching  to  the  draft  a 
statement  to  this  effect 

"Any  draft  drawn  under  this  credit  must  state  that  it  is  'drawn  under 
letter  of  credit  L.  S.  B.  &  T.  No,  102,  dated  Cleveland,  May  21st,  1920,'  and 
must  be  advised  to  the  Lake  Shore  Banking  &  Trust  Company,  Cleveland^ 
Ohio. 

"We  hereby  agree  with  bona  fide  holders  that  all  drafts  issued  by  vlrrue 
of  this  credit  and  in  accordance  with  the  above  stipulated  terms  shall  meet 
with  due  honor  upon  presentation  at  the  oflBce  of  the  Royal  Bank  of  Canada, 
New  York  City,  if  drawn  and  negotiated  on  or  before  November  15th,  1920. 
"Yours  respectfully.  The  Lake  Shore  Banking  &  Trust  Co." 

[1]   Bills  of  lading  were  attached  to  the  draft,  which  described  the 
sugar  as  550  bags  of  "J^lvsl  white  sugar."    No  copy  of  the  invoice  was 
sent  to  the  defendant,  and  the  draft  drawn  upon  the  defendant  calls  for  . 
the  full  amount  thereof,  "with  exchange."    The  authorities  are  uni- 
form to  the  effect  that  this  letter  of  credit  constitutes  the  sole  con- 
tract with  the  shipper,  and  that  the  bank  issuing  the  letter  of  credit 
has  no  concern  with  any  question  which  may  arise  between  the  vendor  . 
and  vendee  of  the  inerchandise  for  the  purchase  price  for  which  the  ' 
letter  of  credit  was  issued.    Frey  &  Son,  Inc.,  v.  Sherburne  Co.,  193 
App.  Div.  849,  184  N.  Y.  Supp.  661 ;  American  Steel  Co.  v.  Irving  Na- 
tional Bank  (C.  C.  A.)  266  Fed.  41 ;  Bank  of  Montreal  v.  Recknagel, 
109  N.  Y.  4«2,  17  N.  E.  217.     , 

[2]  Under  the  terms  of  the  letter  of  credit  this  draft  could  only  be 
drawn  against  a  bill  of  lading  for  Java  white  granulated  sugar.  The 
bill  of  lading  attached  to  this  draft,  therefore,  did  not  comply  with  the 
terms  of  the  letter  of  credit,  inasmuch  as  the  sugar  described  therein 
was  simply  "Java  white  sugar."  Affidavits  are  presented  on  the  part 
of  the  plaintiff  which  tend  to  show  that  Java  white  granulated  sugar 
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was  not  only  known  in  the  market  as  Java  white  sugar,  but  was  the 
only  white  sugar  shipped  from  Java.  These  affidavits  are  to  an  extent 
contradicted  upon  this  point  by  the  affidavits  of  the  defendant.  But 
with  this  fact  the  defendant  is  not  concerned.  It  is  clear  that  the  de- 
fendant is  not  under  obligation  to  investigate  and  ascertain  whether  the 
contract  between  the  vendor  and  vendee  has  been  fulfilled.  The  only 
contract  which  the  defendant  has  made  was  to  honor  the  vendor's 
drafts  as  against  the  bill  of  lading  for  "Java  white  granulated  sugar." 

[3,  4]  The  letter  of  credit  provided  that  the  bills  of  lading  for  this 
shipipent  must  be  made  out  to  the  order  of  the  Lake  Shore  Banking  & 
Trust  Company,  whereas  they  were  made  out  to  the  order  of  the 
plaintiff  and  indorsed  in  blank.  If  the  bill  of  lading  read  to  the  order 
of  the  defendant,  it  could  only  be  negotiated  by  the  defendant's  in- 
dorsement ;  having  been  made  out  to  the  plaintiff's  order,  it  could  only 
be  negotiated  by  plaintiff's  indorsement,  and,  when  iq^orsed  in  blank, 
could  be  negotiated  by  delivery  (Personal  Property  Law  [Consol. 
Laws,  c.  41]  §§  214,  217,  as  added  by  Laws  1911,  c.  248),  and  title 
to  the  goods  would  pass  by  such  negotiation.  Personal  Property  Law, 
§  218,  as  added  by  Laws  1911,  c.  248.  Furthermore  while  the  goods 
were  in  possession  of  the  carrier  for  which  a  bill  of  lading  to  the  order 
of  the  plaintiff  had  been  issued,  there  was  the  liability  that  the  goods  or 
the  bill  of  lading  might  be  attached  by  the  plaintiff's  creditors  and  the 
negotiation  of  the  bill  enjoined.  Goldstein  v.  Societa*Veneziana  per 
L'Industria  Delle  Conterie,  193  App.  Div.  168,  183  N.  Y.  Supp.  460. 
The  requirement  that  the  bills  of  lading  must  be  made  out  to  the  order 
of  the  trust  company  was  therefore  an  important  condition  of  the  letter 
of  credit.  Furthermore,  the  letter  of  credit  was  "up  to  an  aggr^ate 
amount  of*  $26,561.92."  The  draft  was  for  the  full  amount,  "with 
exchange,"  thus  calling  for  payment  of  an  amount  in  excess  of  the 
credit.  A  party  who  is  entitled  to  draw  against  a  letter  of  credit  must 
strictly  observe  the  terms  and  conditions  under  which  the  credit  is  to 
become  available,  and,  if  he  does  not,  and  the  bank  refuses  to  honor 
his  draft,  he  has  no  cause  of  action  against  the  bank. 

The  plaintiffs  rely  upon  a  clause  in  the  opinion  in  the  Bank  of  Mon- 
treal V.  Recknagel  Case,  supra,  where  it  is  said : 

"The  agreement  of  the  parties  called  for  a  particular  statement  In  the  bill 
of  lading  to  accompany  the  drafts,  and  that  statement,  or  the  existence  of 
facts  which  would  have  authorized  it,  is  a  condition  precedent  to  defendants' 
responsibility  to  respond  to  plaintiff's  demand." 

But  that  was  a  case  where  the  bank  had  honored  the  letter  of  credit 
and  was  seeking  to  recover  from  the  consignee  moneys  paid  thereupon. 
In  such  a  case,  if  the  bank  has  actually  paid  in  accordance  with  its  con- 
tract with  the  consignee  under  which  the  bill  was  issued,  a  recovery 
might  well  be  allowed,  even  though  the  bill  of  lading  did  not  specifically 
conform  to  the  terms  of  the  letter  of  credit,  which  was  the  contract 
actually  made  with  the  consignor.  In  the  case  at  bar  the  defendant 
stands  upon  its  contract  recited  in  the  letter  of  credit,  and  it  would 
cause  serious  embarrassment  to  banks  issuing  such  letters,  if  such 
banks  were  required  to  pay  upon  bills  of  lading  against  which  the 
letter  of  credit  was  issued,  which  did  not  conform  to  the  bill  of  lading 
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as  required  to  be  drawn  accompanying  the  draft  which  the  bank  had 
promised  to  pay. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  to  vacate  the  attachment  granted,  with  $10  costs. 
All  concur 


(115  Misc.  Bep.  811) 

SYLVAN  MORTGAGE  CO^  Ine.,  ▼.  STADLER. 

(Supreme  Court,  Appellate  Term,  First  Department     April  10,  1921.) 

L  Landlord  and  tenaai  ^»1S00(1M)— Statute  as  (o  imreasonable  rents  does 
not  apply  to  inrior  leases. 

Laws  1920,  c.  136,  relatiye  to  unreasonable  and  oppresslye  rents,  has 
no  retroactiye  application  to  leases  made  prior  to  April  1,  1920. 
2.  Landlord  and  tenant  ^=»27— Threat  of  landlwd  to  rightfully  regain  posses- 
sion not  dbress. 

The  landlord's  threat,  express  or  implied,  that  he  would  exercise  his 
lawful  right  to  regain  possession  of  the  premises  at  expiration  of  the  term 
of  the  lease  then  in  force,  unless  the  tenant  chose  to  renew  at  a  greatly 
increased  rental,  constituted  no  duress,  despite  the  tenant's  fear  that  on 
account  of  the  housing  shortage  he  would  be  unable  to  secure  other  ac- 
commodations, for  duress  can  never  be  predicated  on  a  threat  to  enforce 
legal  rights  by  lawful*  means. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  the  Sylvan  Mortgage  Company,  Incorporated,  against 
Albert  M.  Stadler.  From  a  judgment,  after  trial  without  a  jury,  dis- 
missing the  complaint  (113  Misc.  Rep.  659,  185  N.  Y.  Supp.  293), 
plaintiff  appeals.  Judgment  reversed,  and  judgment  directed  for 
plaintiff  for  the  amount  demanded. 

Ar^ed  February  term,  1921,  before  LEHMAN,  MUIXAN,  and 
BURR,  JJ. 

Katz  &  Levy,  of  New  York  City  (Charles  Weishaupt,  of  New  York 
City,  of  counsel),  for  appellant. 
"     Herman  C.  Rubino,  of  New  York  City  (Frankl3m  M.  Silverstein,  of 
New  York  City,  of  counsel),  for  respondent. 

Lewis  M.  Isaics,  of  New  York  City,  amicus  curiae,  on  behalf  of 
Apartment  House  Association,  Inc. 

LEHMAN,  J.  On  March  25,  1920,  the  parties  entered  into  a  writ- 
ten agreement  whereby  the  plaintiff  leased  to  the  defendant  an  apart- 
ment for  the  term  of  two  years,  beginning  October  1st,  the  date  of  the 
expiration  of  the  term  granted  in  a  previous  lease  to  the  defendant. 
The  rent  reserved  in  the  old  lease  was  $1,300  per  annum,  and  under 
the  terms  of  the  new  lease  the  defendant  agreed  to  pay  a  rental  of  $2,- 
500.  The  plaintiff  now  brings  this  action  to  recover  the  first  month's 
rent  payable  under  the  lease  of  March  25,  1920.  The  answer  alleges 
"that  the  rent,  to  recover  which  this  action  is  brought,  is  unjust  and 
unreasonable,  and  that  the  alleged  agpreement  under  which  the  same 
is  sought  to  be  recovered  is  oppressive,*'  and  also  contains  allegations 
which  are  intended  to  show  that  the  lease  was  executed  under  duress. 

^=:>Por  other  cases  see  same  topic  A  KET-Nir.\fBER  In  all  Key-Numbered  Digests  ft  Indexes 
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The  learned  trial  justice  has  held  that  the  defendant  cannot  inter- 
pose the  defense  authorized  by  chapter  136  of  the  Laws  of  1920,  that 
the  rent  is  unjust  and  unreasonable,  and  that  the  agreement  under 
which  the  same  is  sought  to  be  recovered  is  oppressive,  for  the  agree- 
ment in  this  case  was  made  prior  to  the  time  when  the  statute  went 
into  effect,  but  he  has  given  judgment  for  the  defendant  upon  the 
ground  that  the  lease  was  procured  by  duress. 

[1]  The  courts  have  hitherto  decided  that  chapter  136  of  the  Laws 
of  1920  has  no  retroactive  application  to  leases  made  prior  to  the  1st 
day  of  April,  1920.  Paterno  Investing  Corporation  v.  Katz,  112  Misc. 
Rep.  242,  184  N.  Y.  Supp.  129,  affirmed  without  opinion  by  the  Appel- 
late Division,  July  6,  1920,  193  App.  Div.  897,  183  N.  Y.  Supp.  954; 
Seventy-Eighth  Street  &  Broadway  Co.  v.  Rosenbaum,  HI  Misc.  Rep. 
577,  182  N.  Y.  Supp.  505.  The  recent  decision  of  the  Court  of  Ap- 
peals in  the  case  of  People  of  the  State  of  New  York  ex  rel.  Durham. 
Realty  Corporation  v.  Edward  B.  La  Fetra,  230  N.  Y.  429,  130  N.  E. 
601,  has  not  affected  the  authority  of  these  cases.  It  is  true  that  the 
Court  of  Appeals  has  held  that  the  Legislature  had  the  power  to  take 
away  the  remedy  of  the  landlord  to  enforce  an  expressed  or  implied  ol>- 
ligation  of  the  tenant  to  surrender  possession  at  the  expiration  of  the 
term,  even  though  in  a  sense  the  obligation  of  a  contract  is  thereby  im- 
paired ;  but  it  has  not  intimated  that  the  provisions  of  chapter  136  of 
the  Laws  of  1920  were  intended  to  be  applicable  to  leases  made  before 
the  passage  of  that  act,  or  that  the  emergency  conditions  which  the  Leg- 
islature has  found  existed  would  be  in  any  wise  relieved  by  giving  that 
act  a  retroactive  application.  It  follows  that  the  judgment  in  favor  of 
the  defendant  can  be  sustained  only  if  he  has  proven  that  he  is  entitled 
to  be  relieved  of  the  obligations  contained  in  his  written  agreement,  be- 
cause that  agreement  was  obtained  by  duress  on  the  part  of  the  land- 
lord. 

The  defendant's  evidence  shows,  and  the  trial  justice  has  held,  that 
on  March  10,  1920,  the  defendant  was  notified,  together  with  otlier  ten- 
ants of  the  landlord,  that  the  plaintiff  required  possession  of  their  re-, 
spective  apartments  on  September  30,  1920,  the  date  of  the  expiration 
of  the  leases  under  which  they  held  possession.  The  defendant  was 
informed  that  the  landlord  was  ready  to  give  him  a  new  lease  for  a 
term  beginning  on  that  day  at  a  rental  of  $2,500.  The  tenant  objected 
to  paying  an  increase  of  more  than  90  per  cent  over  the  existing  rent, 
but  he  was  informed  that,  unless  he  signed  a  new  lease,  the  landlord 
would  rent  the  apartment  to  another  tenant.  The  plaintiff  allowed  the 
defendant  10  days  to  see  whether  he  could  obtain  another  apartment 
upon  terms  that  would  be  more  satisfactory,  but  the  defendant  was 
unable  to  find  other  suitable  apartments  and  thereupon  signed  the  lease. 
At  that  time  he  was  in  ill  health,  and  feared  that  the  landlord  would 
compel  him  to  leave  the  premises  at  the  expiration  of  his  original  lease. 
The  tenant  took  no  steps  to  disaffirm  the  lease  prior  to  October  1st, 
but  merely  refused  to  pay  the  rental  in  advance  on  October  1st,  when 
by  the  terms  of  the  lease  the  first  month's  rental  became  due.  Even  at 
the  trial  he  was  unwilling  to  accept  a  cancellation  of  the  lease  and  to 
make  a  promise  that  he  would  leave  the  premises  within  60  days. 
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No  evidence  was  presented  that  the  rent  agreed  upon  in  the  lease 
was  higher  than  the  rental  obtained  from  other  tenants  for  similar 
apartments  in  the  same  neighborhood;  but  the  plaintiff's  counsel  ex- 
pressly conceded  that  there  was  a  presumption  that  the  rent  was  im- 
reasonable  and  oppressive,  and  there  is  evidence  which  shows  that  it 
was  not  based  upon  any  calculation  of  a  reasonable  return  upon  the 
landlord's  investment.  It  would  appear  from  the  dissenting  opinion 
in  the  case  of  People  ex  rel.  Durham  Realty  Corporation,  supra,  that 
the  Court  of  Appeals  was  agreed  that  the  defense  of  duress  could  not 
be  sustained  under  such  circumstances ;  but  as  the  actual  decision  in 
that  case  was  based  upon  the  sufficiency  of  the  pleadings,  and  in  any 
view  of  the  case  the  pleadings  in  that  case  were  insufficient,  I  have 
preferred  to  consider  the  question  anew  as  presented  by  the  actual 
proof  in  this  case. 

[2 J  In  March,  1920,  when  the  negotiations  for  the  lease  were  ini- 
tiated and  the  lease  actually  executed,  the  laiidlord  had  a  legal  right 
to  inform  the  defendant  that,  imless  he  signed  a  new  lease  at  an  in- 
creased rental,  he  would  rent  the  premises  to  a  new  tenant  at  the  ex- 
piration of  this  tenant's  lease.  The  threat,  express  or  implied,  that 
the  landlord  would  exercise  his  lawful  right  to  regain  the  possession 
of  the  premises  at  the  expiration  of  the  term  then  in  force,  constitutes 
no  duress,  for  duress  can  never  be  predicated  upon  a  threat  to  enforce 
legal  rights  by  lawful  means.  McPherson  v.  Cox,  86  N*  Y.  472 ;  Dun- 
ham V.  Griswold,  100  N.  Y.  224,  3  N.  E.  76.  The  learned  trial  jus- 
tice recognized  the  authority  of  these  decisions,  but  held  that  the  du- 
ress in  this  case  was  not  predicated  upon  the  threat  of  the  landlord  to 
enforce  his  legal  right  to  compel  the  tenant  to  surrender  the  apartment 
at  the  expiration  of  his  existing  term,  but  was  based  upon  the  helpless 
condition  of  the  defendant,  in  view  of  extraordinary  conditions  which 
prevented  him  from  obtaining  any  apartment  at  a  reasonable  rate,  and 
the  unconscionable  conduct  of  the  landlord  in  taking  advantage  of 
this  condition  to  extort  a  lease  which  was  actually  oppressive. 

A  court  of  equity  will  undoubtedly  under  proper  circumstances  re- 
lieve a  party  from  a  contract  which  has  been  extorted  from  him  by  un- 
fair means,  and  it  is  impossible  to  lay  down  any  general  rule  as  to  the 
circumstances  under  which  a  court  of  equity  will  act  which  will  apply 
to  all  cases.  Before  a  court  of  equity,  however,  has  any  right  to  act, 
it  must  appear  that  the  party  seeking  the  relief  did  not  wish  to  enter 
into  such  a  contract,  but  was  in  effect  compelled  to  do  so  by  some 
peculiar  condition  of  hardship.  In  the  present  case  the  tenant  did  wish 
to  enter  into  an  agreement,  which  he  has  made,  and  the  landlord  did 
'  not  compel  him  to  do  so.  The  tenant  was  well  aware  of  the  fact  that, 
owing  to  various  economic  causes,  there  was  a  dearth  of  housing  ac- 
commodations in  the  city  of  New  York.  He  was  at  that  time  in  pos- 
session of  an  apartment,  but  the  law  as  it  existed  then  did  not  recog- 
nize any  prior  right  on  his  part  to  continue  in  that  possession  after  the 
expiration  of  his  lease.  The  landlord  had  the  legal  right  to  rent  the 
apartment  to  another  person  at  the  expiration  of  the  defendant's  term. 
There  is  no  proof,  and  it  cannot  be  inferred,  that  the  landlord  could 
not  have  obtained  from  other  persons  the  same  rental  as  he  exacted 
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from  this  defendant,  or  that  he  derived  any  special  advantage  from 
making  a  contract  with  this  defendant,  instead  of  with  some  other 
willing  person.  Under  these  circumstances  he  was  not  even  bound  to 
give  this  defendant  the  first  opportunity  to  renew  his  lease  upon  any 
terms. 

The  defendant's  necessities  were  no  greater  than  those  of  thou- 
sands of  other  persons  in  this  city.  He  was  afraid  that  he  might  not 
find  suitable  accommodations  unless  he  renewed  his  lease,  and  to  re- 
new the  lease  he  entered  into  an  agreement  from  which  he  now  seeks 
to  be  relieved.  By  his  contract  he  obtained  from  the  landlord  exactly 
what  he  desired  to  obtain,  and  secured  for  himself  an  advantage  over 
other  tenants  in  the  city  of  New  York.  If  the  Legislature  had  not  sub- 
sequently enacted  legislation  which  gave  to  all  tenants  in  possession  a 
right  to  continue  that  possession,  wnich  they  had  not  previously  en- 
joyed, the  defendant  would  never  have  sought  to  be  relieved  from  his 
obligation  or  claimed  that  the  agreement  was  obtained  by  duress. 
Even  after  the  Legislature  made  provision  which  at  that  time  it  con- 
sidered adequate  to  relieve  the  conditions  prevailing  in  the  city  of  New 
York,  and  which  under  certain  circumstances  gave  the  right  to  a  ten- 
ant to  remain  in  possession  for  a  limited  time  after  the  expiration  of 
his  legal  term,  this  defendant  still  did  not  make  any  attempt  to  disaf- 
firm his  agreement,  or  to  relinquish  the  advantages  which  he  derived 
therefrom.  Only  after  the  Legislature  had  passed  the  September  rent 
laws,  which  suspended  the  remedy  of  the  landlord  to  regain  possession 
of  leased  premises  after  the  expiration  of  the  term  for  which  they 
were  leased,  and  thereby  rendered  the  advantage  over  other  tenants 
which  this  defendant  had  obtained  by  agreement  of  little  value,  did  he 
repudiate  his  obligation.  A  court  of  equity  will  not  relieve  a  promisor 
from  his  agreement  merely  because  of  changed  circumstances,  which 
rendered  the  consideration  received  for  the  promise  of  less  value. 

I  am  unable  to  see  how  tmder  these  circumstances  the  claim  of  du- 
ress can  be  sustained.  The  landlord  had  the  right  to  confer  upon  any 
party  he  desired  a  promise  of  possession  of  the  premises  at  the  ex- 
piration of  the  defendant's  term.  The  law  of  supply  and  demand 
created  a  condition  where  the  landlord  could  obtain  for  his  promise  of 
possession  an  unusually  high  consideration,  and  he  chose  to  demand  in 
return  for  his  promise  the  largest  consideration  which  he  could  legally 
obtain.  The  tenant  desired  to  obtain  from  the  landlord  the  right  to 
continue  possession,  and  in  order  to  obtain  this  right  he  paid  the  unusu- 
ally high  consideration  demanded.  If  the  Legislature  had  not  there- 
after enacted  the  rent  laws,  it  is  possible  that  the  landlord  could  on 
October  1st  have  obtained  a  far  higher  rental  from  another  tenant,  • 
and  in  that  event  this  defendant  would  unquestionably  have  insisted 
upon  his  bargain.  He  speculated,  and  speculated  perhaps  unsuccess- 
fully, upon  the  comparative  advantage  or  disadvantage  of  making  an 
agreement  in  advance  for  continued  possession  of  a  suitable  apartment. 
The  Legislature  has  determined  that  the  landlord's  liberty  to  contract 
with  whom  he  pleased  and  upon  whatever  consideration  he  could  ob- 
tain should  be  restricted  to  promote  the  public  welfare,  because  in  the 
emergency  which  the  Legislature  has  found  now  exists  competition 
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does  not  act  as  a  sufficient  corrective  against  demands  for  inordinately 
high  rentals  for  living  quarters  in  the  city  of  New  York;  but  even 
though  the  court  might  find  that  the  same  unusual  conditions  existed 
at  the  time  this  contract  was  made  as  at  the  time  that  the  Legislature 
acted,  and  that  the  remedy  provided  by  the  Legislature  for  these  con- 
ditions in  September  was  economically  sound,  and  even  that  the  Legis- 
lature should  have  provided  such  remedies  sooner,  yet  the  court  can- 
not, without  assuming  a  portion  of  the  legislative  police  power,  relieve 
this  defendant  from  the  obligation  of  a  contract  which  was  lawful 
when  made,  and  which  gave  to  the  defendant  a  right  he  desired  to 
obtain,  merely  because  the  defendant,  acting  under  a  fear,  shared  by 
thousands  of  other  tenants,  that  unless  he  secured  a  right  of  future 
possession  of  a  suitable  apartment,  he  might  thereafter  be  entirely 
unable  to  obtain  such  an  apartment,  or  unable  to  obtain  it  except  at  a 
prohibitive  rate,  afifreed  to  pay  a  rent  which,  though  higher  than  is 
necessary  to  afford  the  landlord  a  fair  return  on  his  investment,  and 
higher  than  the  landlord  could  obtain  under  normal  conditions,  is 
probably  no  higher  than  the  landlord  might  have  obtained  from  other 
persons  at  that  time,  and  certainly  no  higher  than  the  defendant  was 
willing  to  pay  as  long  as  the  general  fear  continued  in  order  to  secure 
the  advantage  obtained  from  the  contract 

X  The  Legislature  has  exercised  its  power  to  relieve  generally  tenants 
in  possession  from  the  fear  that  they  might  not  be  able  to  continue  in 
possession,  unless  they  agreed  to  pay  the  rent  demanded,  by  conferring 
upon  them  a  right  of  continued  possession  upon  terms  it  deemed  prop- 
er, regardless  of  the  desire  of  the  landlord;  but  though  a  court  of 
equity  has  power  to  adjust  its  remedies  to  meet  new  conditions  when 
a  wrong  has  been  committed,  its  power  is  based  upon  the  existence  of 
a  wrong  which  requires  a  remedy,  and  it  cannot  relieve  a  party  against 
the  obligation  of  a  contract,  lawful  when  "made,  when  such  party  en- 
tered into  the  contract  knowingly,  and  desired  to  retain  the  benefit  de- 
rived from  such  contract  until  the  Legislature  more  than  six  months 
thereafter,  in  the  exercise  of  its  police  power,  conferred  upon  tenants 
in  general  a  right  to  continue  in  possession  upon  terms  more  favor- 
able than  those  which  the  landlord  had  a  legal  right  to  exact  for  his 
promise  to  |^ve  the  tenant  a  right  of  continued  possession.  The  only 
possible  claim  of  compulsion  on  the  part  of  the  tenant  was  the  fear 
that  competitive  conditions  which  might  exist  on  October  1st  would 
render  it  impossible  for  him  to  obtain  a  right  of  possession  of  a  suita- 
ble apartment  on  that  date ;  the  purpose  and  the  effect  of  the  agree- 
ntent  was  to  give  the  tenant  security  of  possession  after  October  1st. 
He  sought,  and  for  six  months  retained,  an  advantage  over  other 
tenants,  actual  or  prospective,  who  had  not  made  such  an  agreement, 
and  who  therefore,  on  October  1st,  might  be  competitors  for  the  right 
to  occupy  apartments  vacant  on  that  date,  and  in  its  final  analysis  the 
defendant's  claim  for  relief  is  based  upon  the  proposition  that,  in  spite 
of  the  fact  that  he  was  willing  to  enter  into  this  contract  in  order  to 
relieve  himself  from  the  fear  that  competitive  conditions  existing  on 
October  1st  would  place  him  in  a  more  unfavorable  position  and  com- 
pel him  to  pay  a  larger  consideration  for  an  apartment,  if  he  had  not 
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secured  one  before  that  date,  yet  he  should  not  be  held  to  his  obliga- 
tion because  the  Leg^islature,  four  days  before  October  1st,  enacted 
statutes  which  protected  other  tenants  against  the  effect  of  competi- 
tive conditions  to  which  they  would  otherwise  have  been  subjected. 

Judgment  should  therefore  be  reversed,  with  $30  costs,  and  judg- 
ment directed  for  the  plaintiff  for  the  amount  demanded  in  the  com- 
plaint   All  concur. 


(196  Aiyp.  Dlv.  508) 

MOUNT  V.  MOUNT  et  aL 

(Supreme  CJonrt,  AppeUate  Division,  First  Department.    April  29,  1921.) 

L  Perpetuities  <S=>4 (9)— Devise  to  one  for  life,  witii  snbsequent  life  estates, 
hAd  not  invalid,  bs  creating  perpetuity. 

Where  testatrix  devised  property  in  trust  to  her  sister  for  life,  with 
directions  that  on  her  death  the  residuary  estate  should  be  divided  into 
shares  of  equal  value,  so  as  to  make  one  share  for  each  of  the  children 
then  Uving  of  a  named  nephew,  etc.,  the  provision  for  a  second  life  estate 
after  the  first  was  not  invaUd,  as  creating  a  perpetuity. 

2.  Infajits  ^=»83— Allowajiee  of  $10,000  to  special  guardiaa  exeessive^  and 
should  be  rednced  to  $2,500. 

Though  the  estate  was  large,  an  aUowance  of  $10,000  to  a  special  guar- 
dian was  excessive,  and  should  be  reduced  to  $2,500,  for  the  allowance 
should  represent  a  fair  compensation  for  the  work  done,  though  the 
amount  involved  is  a  fact  to  be  considered  in  determining  the  allowance. 

Appeal  from  Special  Term,  New  York  Coimty. 

Action  by  Elizabeth  Moimt  against  Richard  H.  Mount  and  others, 
impleaded  with  Clarence  M,  Davis  and  others.  From  an  interlocutory 
judgment  of  the  Supreme  Court,  entered  upon  a  decision  after  trial 
at  Special  Term  (108  Misc.  Rep.  156,  178  N.  Y.  Supp.  168),  plaintiff 
and  certain  defendants  appeal.    Modified,  and,  as  modified,  affirmed. 

See,  also,  180  N.  Y.  Supp^  266. 

Argued  before  CLARKE,  P  J.,  and  BOWLING,  SMITH,  MER- 
RELL,  and  GREENBAUM.  JJ. 

Hamilton  &  Freeman,  of  New  York  City  (William  H.  Hamilton,  of 
New  York  City,  of  counsel,  and  Norman  C.  Conklin,  of  New  York  City, 
on  the  brief),  for  appellants,  plaintiff  and  others. 

Crook  &  Carney,  of  New  York  City  (Samuel  Crook,  of  New  York 
City,  of  counsel),  for  appellant  Mount.  0 

Bauerdorf  &  Taylor,  of  New  York  City  (Howard  C.  Taylor,  of  New 
York  City,  of  counsel),  for  appellants  Desvernine  and  others. 

David  B.  Simpson,  of  New  York  City,  for  appellants  Davis  and 
others. 

Almuth  C.  Vandiver,  guardian  ad  litem,  Clarence  J,  Hand,  and 
Joseph  M.  Adrian,  Jr.,  all  of  New  York  Citv  (James  A.  O 'Gorman,  of 
New  York  City,  of  counsel,  and  Lanman  Cfrosby,  of  New  York  City, 
on  the  brief),  for  respondents  Trustees  and  others. 

^s»Por  other  cases  s€«  same  toole  &  KETT-NUMBBR  in  all  Key-Numbered  Digests  k  Indexes 
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John  M.  Perry,  of  New  York  City  (Francis  C.  Nickerson,  of  New 
York  City,  on  the  brief),  for  respondent  Mount. 

Addison  A.  Van  Tine,  of  New  York  City,  for  Helen  R.  Leslie,  ex- 
ecutrix. 

SMITH,  J.  Charlotte  A.  Mount  died  in  1904  at  the  age  ot  80  years. 
She  was  never  married.  The  trust  provisions  of  the  will  in  question 
are  found  in  paragraphs  7  and  9  of  the  will  and  are  as  follows : 

"Seventh.  I  give  and  devise  to  my  executors  the  lot  and  building  thereon 
known  as  No.  239  West  Fourteenth  street  in  the  city  of  New  York,  which  they 
shall  -hold  as  trustees  upon  the  following  trust,  viz. :  To  collect  and  receive 
uie  rents  thereof  and  after  paying  therefrom  taxes,  insurance,  repairs  and 
charges  of  agency  to  pay  the  net  amount  of  such  rents  to  Charlotte  M.  Bowley, 
during  the  period  of  her  natural  life.  In  case  she  should  die  leaving  lawful 
issue  her  surviving  such  issue  shall  collectively  take  her  share.  In  case  the 
said  Charlotte  M.  Rowley  die  without  leaving  lawful  issue  the  said  premises 
239  West  Fourteenth  street  shall  become  part  of  my  residuary  estate  and 
be  disposed  of  as  directed  in  the  ninth  clause  of  this  my  will." 

"Ninth.  I  give  devise  and  beq«eath  all  the  rest,  residue  and  remainder  of  my 
estate,  real  and  personal  of  what  nature  or  kind  soeter  and  wheresoever 
situated  to  my  executors  who  shall  qualify  as  such  under  the  thirteenth 
clause  of  this  my  will  as  trustees  upon  the  following  trusts:  To  lease  and 
manage  the  real  estate,  to  invest  and  reinvest  the  personal  estate,  to  col- 
lect and  receive  the  rents,  interest  and  income  of  such  real  and  personal  es- 
tate, and  to  pay  over  to  my  sister,  Susan  the  entire  net  amount  of  such  rents, 
interest  and  income  during  the  term  of  her  natural  life.  Immediately  after 
the  death  of  my  said  sister,  my  said  executors  or  the  survivor  of  them  as 
such  trustees  shall  divide  the  said  residuary  estate  (real  and  personal)  into 
as  many  shares  of  equal  value  as  will  make  one  for  each  of  the  children  then 
living  of  my  nephew,  Richard  H.  Mount,  and  one  for  the  lawful  issue  collec- 
tively of  each  of  the  children  of  my  said  nephew  (if  any)  who  may  then  have 
died  leaving  sudi  issue,  and  shall  set  apart  one  of  such  shares  to  each  child 
then  living,  and  one  to  such  issue  collectively  ht  each  deceased  child  which 
shares  shall  be  designated  as  the  property  of  such  parties  respectively  and 
my  executors  shall  keep  separate  accounts  of  such  resi)ective  shares. 

'*My  said  executors  as  such  trustees  shall  pay  over  to  the  children  of  my 
said  nephew  if  then  of  the  age  of  twenty-five  years,  otherwise  on  their  arriv- 
ing at  that  age  the  net  income  of  the  shares  so  set  apart  to  them  respectively 
during  the  period  of  their  respective  lives,  and  after  tlielr  deaths  respectively 
they  shall  distribute  and  pay  over  such  shares  to  the  issue  of  such  children 
resx)ectively  in  equal  portions  per  stirpes. 

'*My  said  executors  and  trustees  shall  pay  over  to  and  distribute  among  the 
Issue  of  any  deceased  child  or  children  of  my  said  nephew  who  shall  at  the 
death  of  my  said  sister,  Susan,  be  of  the  age  of  twenty-fivc:  years,  otherwise  as 
soon  as  they  respectively  attain  that  age,  their  respective  portions  of  the  share 
so  set  apart  to  such  issue  collectively." 

The  seventh  provision  of  the  will  is  claimed  to  be  void  as  to  all 
attempted  disposition  made  after  the  death  of  Susan  Mount.  This 
was  so  found  by  the  Special  Term,  and  no  question  is  made  on  this  ap- 
peal as  to  that  part  of  the  judgment. 

The  Special  Term  has  found  that  the  ninth  provision  of  the  will  con- 
stituted a  valid  disposition  of  the  property  of  the  testatrix,  giving  to 
the  sister  Susan  a  life  estate  under  tie  will,  and  giving  further  life 
estates  to  the  two  children  of  the  nephew  Richard  H.  Mount,  who  were 
living  at  the  time  of  the  death  of  the  testatrix,  no  child  having  been 
bom  to  the  said  nephew  after  hfer  death,  and  further  giving  the  ultimate 
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remainder  to  the  children  of  such  life  tenants.  See  106  Misc.  Rep. 
156,  178  N.  Y.  Supp.  168.  As  to  the  remainder  interests  so  found,  the 
questions  arising  thereon  will  be  later  discussed. 

[1]  There  is  no  question  as  to  the  life  estate  given  to  the  sister  Su- 
san'. The  first  question  arising  is  as  to  the  subsequent  life  estates  given 
to  the  children  of  the  nephew  Richard  H.  Mount,  who  should  be  liv- 
ing at  the  death  of  the  first  life  beneficiary,  the  sister  Susan.  The 
contention  of  the. appellant  is  that  the  provisions  for  these  second  life 
estates  is  void  in  toto,  because  the  will  provided  for  such  life  estates 
to  be  given  to  the  children  of  said  nephew  who  should  be  living  at  the 
death  of  the  life  tenant,  and  therefore  might  include  children  who  were 
not  in  being  at  the  death  of  the  testatrix.  The  Special  Term  held  that 
at  the  death  of  the  first  life  tenant  the  trust  fund  should  be  divided  into 
as  many  shares  as  there  were  children  of  the  said  nephew  living  at  the 
time  of  the  death  of  the  first  life  tenant,  and  that,  notwithstanding  the 
subsequent  life  estates  given  to  such  children  as  might  be  bom  after 
the  death  of  the  testatrix  would  be  void,  nevertheless,  the  shares  which 
would  go  under  the  will  for  life  to  such  (Children  as  were  in  being  at 
the  time  of  the  death  of  the  testatrix  passed  as  valid  dispositions  of  the 
property  of  the  testatrix.  Inasmuch  as  there  were  no  children  bom  to 
the  said  Richard  H.  Mount  after  the  death  of  the  testatrix,  the  two 
children  living  at  the  death  of  the  first  life  beneficiary,  Susan,  were 
each  held  to  be  entitled  to  a  life  estate  in  one-half  of  the  said  trust  fund. 

This  will  has  been  before  the  court  in  an  action  brought  before  the 
death  of  the  life  tenant,  Susan,  and  was  construed  by  the  Court  of 
Appeals  in  the  Matter  of  Mount,  reported  in  185  N.  Y.  162,  77  N.  E: 
999.  That  was  an  appeal  from  an  aflSrmance  by  this  court  (107  App. 
Div.  1,  95  N.  Y.  Supp.  45P)  of  the  decree  of  the  surrogate,  who  re- 
fused to  pass  upon  questions  that  might  or  might  not  arise  after  the 
the  death  of  Susan  Mount,  the  first  life  beneficiary.  Judge  CuUen, 
then  Oiief  Judge  of  the  Court  of  Appeals,  in  writing,  however,  dis- 
cussed the  will  and  stated  his  interpretation  thereof  in  a  carefully  con- 
sidered opinion  which  was  concurred  in  by  all  of  the  court.  The  de- 
cision of  the  Special  Term  is  in  accord  with  the  conclusions  reached 
by  Judge  Cullen  in  his  opinion  in  that  case,  and  with  the  conclusions 
reached,  we  are  also  in  full  accord. 

The  appellant's  counsel  concedes  upon  this  argument  that  if  the  rule 
of  interpretation  stated  by  Judge  Cullen  properly  interprets  the  law  as 
applicable  to  this  will,  the  appellant  has  no  standing  to  reverse  the 
findings  of  the  trial  court  giving  to  the  two  children  of  Richard  H. 
Mount  each  a  life  interest  in  one-half  of  the  trust  fund  after  the 
death  of  Susan.  The  claim,  however,  of  the  appellant  is  that  the  rule 
of  construction  stated  by  the  Court  of  Appeals  upon  the  former  appeal 
has  been  overruled  in  subsequent  cases,  especially  in  the  Matter  of 
Wilcox,  194  N.  Y.  288,  87  N.  E.  497,  wherein  Judge  Cullen  himself 
wrote  the  opinion.  I  have  examined  this  case  and  the  other  cases  cited 
by  the  appellant's  counsel  to  sustain  his  contention.  I  do  not  find  that 
the  rule  of  constraction  as  stated  by  the  Court  of  Appeals  in  the 
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matter  before  the  court  upon  the  former  appeal  has  been  in  any  way 
changed  by  any  subsequent  dedsiona,  and  our  decision  in  affirming 
the  judgment  upon  this  question  may  well  stand  upon  the  construction 
of  the  will  given  by  the  Court  of  Appeals  upon  the  former  appeal. 

In  this  case,  however,  the  Special  Term  has  gone  further  and  has 
held  that  there  were  ultimate  contingent  remainders  in  the  corpus  of 
the  trust  fund  as  between  the  issue  of  Edward  and  Harold,  the  two 
ne^^ews  of  Richard  H.  Mount.  This  holding  is  found  in  the  eighth, 
ninth,  and  eleventh  paragraphs  of  the  judgment.  It  is  doubtful  if  this 
holding  be  authorized  under  the  terms  of  the  will.  Both  of  said  chil- 
dren have  now  living  heirs.  After  the  death  of  Susan  Mount  the  fund 
was  required  to  be  divided  into  as  many  parts  as  there  were  children  of 
Richard  H.  Mount  living  at  the  death  of  Susan.  A  life  estate  was  then 
given  in  one  of  those  parts  to  each  nephew  and  the  remainder  given  to 
the  children  of  said  nephew.  There  is  no  provision  in  the  will  which 
provides  that  for  failure  of  children  either  part  shall  pass  to  the 
children  of  the  other  life  beneficiary.  If  either  one  of  these  second  life 
beneficiaries  should  die  without  children  without  any  provision  as  to 
any  alternative  disposition  of  the  said  trust  fund,  whether  that  property 
would  become  property  imdisposed  of  by  the  will  and  pass  to  the  next 
of  kin  of  the  testatrix,  or  whether  such  interest  would  pass  to  the  next 
of  kin  of  such  child  is  a  question  that  has  not  yet  arisen,  and  may  never 
arise,  and  can  be  determined  when,  if  ever,  that  contingency  may  arise. 

In  my  judgment,  therefore,  the  decree  should  be  modified,  so  as  to 
strike  therefrom  paragraphs  8,  9,  and  11,  without  prejudice  to  the  rights 
of  any  party  interested,  when  the  question  arises,  to  ask  for  a  determin- 
ation of  the  rights  of  the  parties  in  case  of  the  death  of  either  one  of 
said  second  life  beneficiaries  without  children  surviving. 

[2]  The  appeal  further  challenges  the  allowance  to  Leslie  as  special 
guardian  of  the  sum  of  $10,000.  We  are  of  opinion  that  there  is  no 
justification  for  so  large  an  allowance.  The  fact  that  the  estate  is  large 
in  amount  gives  warrant  for  the  allowance  to  a  special  guardian  only  of 
such  sum  as  would  represent  a  fair  compensation  for  the  work  which 
he  has  done,  although  the  amount  involved  is  a  fact  to  be  considered  in 
determining  that  allowance.  We  are  of  opinion  that  $2,500  would  be 
full  compensation  to  this  guardian  and  the  decree  should  be  further 
modified  accordingly.  The  decree  should  also  allow  to  the  special 
guardian.  Perry,  the  sum  of  $250. 

The  judgment,  as  thus  modified,  should  be  affirmed,  with  costs  from 
the  fund  to  all  parties  presenting  briefs  upon  this  appeal.  Let  decree 
be  settled  on  notice.   All  concur. 
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BEliaNGTON  ▼.  BARRETT. 

(Supreme  Court,  Appellate  Division,  Tourth  Department.    May  4,  1921.) 

h  Carriers  ^=»134— Eridenoe  beld  not  to  show  conMbutoiy  negUgenee  in 
wmppiiq^  package. 

In  an  action  for  furs  taken  from  an  express  package,  evidence  that, 
when  delivered  to  the  express  company,  the  furs  were  contained  in  a 
pasteboard  box  securely  wrapped,  and  that,  when  delivered,  there  was  a 
hole  in  the  box  and  the  furs  were  gone,  Tield  not  to  show  contributory 
negligence  by  the  plaintiff  in  wrapping  the  package. 

2.  Carriers  <e=»185(3) — ^Tenniiial  carrier  presimed  responsible  for  loss  of  con* 

tents  of  package. 

Proof  that  the  shipper  delivered  a  package  in  good  condition  to  the 
initial  carrier,  and  that  it  was  delivered  by  the  terminal  carrier  in  a 
damaged  condition,  with  the  contents  missing,  is  sufficient,  in  the  absence 
of  evidence  by  the  terminal  carrier  to  sustain  recovery  against  that 
carrier,  since  there  is  a  presumption  of  law  that  the  goods  were  in  the 
same  state  when  received  by  the  terminal  carrier  as  when  delivered  tc 
the  initial  carrier,  and  the  burden  is  on  the  terminal  carrier  to  overcome 
that  presumption. 

3.  Carriers  ^=^177  (4) — Carmack  Amendment  does  not  prevent  recovery  from 

terminal  carrier  responsible  for  loss. 

The  Carmack  Amendment  to  the  Interstate  Commerce  Act  (U.  S.  Comp. 
St.  §§  8604a,  8604aa),  authorizing  recovery  against  the  initial  carrier,  but 
providing  that  it  should  not  deprive  any  holder  of  a  bill  of  lading  of  any 
remedy  under  the  existing  law,  does  not  prevent  a  shipper  from  re- 
covering from  the  terminal  carrier,  whose  negligence  occasioned  the  loss. 
4;  Carriers  <^=»177(1) — ^Reservation  of  remedies  in  Carmack  Amendment  not 
limited  to  existing  causes  of  action. 

The  proviso  in  the  Carmack  Amendment  (U.  S.  Comp.  St.  15  8e04a. 
8e04aa)  that  It  should  not  deprive  any  holder  of  a  bill  of  lading  of  any 
remedy  or  right  of  action  which  he  has  under  the  existing  law  reserves 
the  right  to  the  common-law  action,  and  is  not  limited  to  causes  of 
action  In  being  when  the  amendment  was  passed. 

Appeal  from  Trial  Term,  Jefferson  County. 

Action  by  Margaret  H.  Remington  against  William  H.  Barrett,  as 
President  of  the  Adams  Express  Company.  Judgment  for  the  plain- 
tiff on  a  directed  verdict,  and  defendant  appeals.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  HUBBS,  CLARK, 
and  DAVIS,  JJ. 

P.  W.  Cullinan,  of  Oswego  (Harry  Stacy,  of  Oswego,  of  counsel), 
for  appellant. 

Harry  C.  Mizen,  of  Oswego  (Edwin  J.  Mizen,  of  Oswego,  of  coun- 
sel), for  respondent. 

HUBBS,  J.  The  plaintiff  delivered  to  the  American  Express  Com- 
pany, at  Newton  Center,  Mass.,  on  January  2,  1918,  a  pasteboard 
box,  securely  wrapped,  contained  a  fur  neckpiece  and  muff,  of  the  val- 
ue of  $125,  to  be  shipped  by  express  to  Pemberton,  N.  J.  The  Amer- 
ican Express  Company  did  not  have  an  office  at  Pemberton,  and  the 
furs  were  delivered  by  it  to  the  Adams  Express  Company,  which  com- 
pany delivered  the  box  on  January  16th.  At  the  time  it  was  delivered, 
there  was  a  hole  in  it,  and  the  furs  were  gone. 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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'This  action  was  brought  by  the  plaintiff  against  the  Adams  Express 
Company,  the  terminal  carrier,  to  recover  the  value  of  the  furs,  alleg- 
ing in  the  complaint  that  the  furs  were  lost  in  transit  through  the  neg- 
ligence of  the  defendant.  The  answer  is  substantially  a  general  denial. 
The  plaintiff  proved  the  delivery  of  the  furs  to  the  American  Express 
Company,  and  offered  evidence  as  to  the  condition  which  they  were  in 
and  the  manner  in  which  they  were  packed,  the  uniform  express  re- 
ceipt, that  the  goods  were  not  in  the  box  when  it  was  delivered,  and 
the  value  of  the  goods.  At  the  close  of  the  plaintiff's  evidence  the  de- 
fendant made  a  motion  for  a  nonsuit,  which  was  denied.  The  defend- 
ant then  rested,  and  the  plaintiff  moved  for  a  directed  verdict.  The 
defendant's  counsel  said  that  he  did  not  desire  to  have  any  question 
submitted  to  the  jury.    A  verdict  was  directed  for  the  plaintiff. 

[1]  Upon  this  appeal  the  appellant  urges  three  points:  First,  that 
the  package  was  so  insecure  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence  in  sending  it.  There  is  no  force  in  such  contention,  as 
there  is  no  evidence  to  sustain  it. 

[2]  Second,  the  appellant  urges  that  there  is  no  evidence  that  the 
furs  were  in  the  box  when  it  was  delivered  by  the  American  Express 
Company  to  the  Adams  Express  Company — that  is,  that  the  plaintiff 
failed  to  show  that  the  defendant  ever  received  the  furs — and  there- 
fore that  the  nonsuit  should  have  been  gianted.  This  point  is  without 
force.  The  law  seems  to  be  well  settled  in  this  state  that,  where  goods 
are  delivered  to  an  initial  carrier,  to  be  shipped  over  the  lines  of  a 
connecting  carrier,  and  are  lost  during  transportation,  and  the  action 
is  brought  against  the  connecting  carrier,  the  plaintiff  makes  out  a 
case  by  showing  the  delivery  of  the  goods  to  the  initial  carrier  in 
good  condition,  and  that  they  were  delivered  by  the  connecting  car- 
rier in  a  damaged  condition,  or  were  lost.  There  is  a  presumption  of 
law  that  the  goods  were  in  the  same  state  when  received  by  the  con- 
necting carrier  from  the  initial  carrier  that  they  were  in  when  deliver- 
ed to  the  initial  carrier,  and  the  burden  is  cast  upon  the  connecting 
carrier  to  overcome  that  presumption.  Berkowitz  v.  Chicago,  Mil- 
waukee &  St.  Paul  Ry.  Co.,  109  App.  Div.  878,  96  N.  Y.  Supp.  825 ; 
10  Corpus  Juris,  556,  §  924,  and  cases  cited. 

[3]  Appellant's  third  point  is  that  the  action  could  not  be  maintain- 
ed against  the  terminal  carrier,  but  that  it  should  have  been  brought 
against  the  initial  carrier,  as  the  shipment  was  an  interstate  commerce 
shipment  and  controlled  by  the  Carmack  Amendment  to  the  Hepburn 
Bill,  amending  the  Interstate  Commerce  Act.  See  34  Stat.  595,  597,  § 
7,  amending  24  Stat.  386,  §  20.  See,  also,  34  Stat.  838,  Res.  No.  47, 
and,  First  and  Second  Cummins  Amendments,  being  38  Stat.  1196, 
1197,  c.  176,  and  39  Stat.  441,  442,  c.  301  (U.  S.  Comp.  St.  §§  8604a, 
8604aa).  Under  the  common  law,  in  an  action  against  a  carrier  for 
loss  or  damage  to  goods  shipped,  in  case  the  goods  passed  over  the 
lines  of  more  than  one  carrier,  the  plaintiff  took  the  chance  of  suing 
the  right  carrier,  and  only  the  carrier  who  was  negligent  was  lia- 
ble for  the  damage.  That  resulted  in  great  expense,  confusion,  and 
hardship,  as  it  was  difficult,  in  the  case  of  loss  or  damage  to  goods 
shipped  over  the  lines  of  several  carriers^  to  locate  the  carrier  who 
was  at  fault,  and,  even  if  that  were  possible,  that  carrier  might  reside 
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in  a  jurisdiction  different  from  that  of  the  person  suffering  the  loss. 
To  correct  this  unsatisfactory  condition,  the  Carmack  Amendment 
was  passed,  which  provided  in  substance  that  in  a  case  of  that  kind  the 
action  might  be  brought  against  the  initial  carrier  for  any  loss  suffered 
during  the  shipment  of  the  goods,  whether  it  occurred  on  the  line  of 
the  initial  carrier  or  on  the  line  of  some  connecting  carrier,  leaving  to 
the  initial  carrier  the  adjustment  of  the  equities  between  itself  and  the 
connecting  carriers. 

The  Carmack  Amendment  contains  the  following  proviso: 
"Provided,  that  nothing  in  this  section  shall  deprive  any  holder  of  such  re- 
ceipt or  bill  of  lading  of  any  remedy  or  right  of  action  which  he  has  under  the 
existing  law." 

Prior  to  the  making  of  the  shipment  herein  the  phraseology  of  the 
Carmack  Amendment  had  been  changed  by  the  First  Cummins  Amend- 
ment (38  Stat.  1196,  1197,  c.  176)  as  follows: 

"Provided,  further,  that  nothing  in  this  section  shall  deprive  any  holder  ot 
such  receipt  or  bill  of  lading  of  any  remedy  or  right  of  action  which  he  has 
under  the  existing  law." 

The  Second  Cummins  Amendment  (39  Stat.  441,  442,  c.  301)  had 
also  provided  that  the  provisions  of  the  statute  respecting  liability  for 
full  actual  loss,  damage  or  injury,  shall  not  apply  to  passenger  baggage 
and  shipments  of  property  except  ordinary  live  stock  if  rates  shall  be 
based  on  declared  values. 

Under  the  above-quoted  provision  it  has  been  held  repeatedly  that 
one  suffering  damage  through  the  negligence  of  a  carrier  could  sue 
either  the  initial  carrier  or  the  connecting  carrier  whose  negligence 
caused  the  loss.  10  Corpus  Juris,  543 ;  Georgia,  Florida  &  Alabama 
Railway  Co.  v.  Blish  Milling  Co.,  241  U.  S.  190,  36  Sup.  Ct.  541,  60 
L.  Ed.  948;  Pacific  Coast  Borax  Co.  v.  Shippers'  Navigation  Co.,  108 
Misc.  Rep.  198,  178  N.  Y.  Supp.  182. 

[4]  There  is  no  force  in  the  appellant's  argument  that  the  right  re- 
served by  the  Carmack  Amendment  of  any  remedy  or  right  of  action 
existing  before  the  passage  of  that  amendment  related  only  to  causes  of 
action  then  in  being.  It  was  clearly  the  intent  of  the  statute  to  reserve 
the  right  to  the  common-law  action,  whether  existing  at  the  time  of  the 
amendment  or  that  might  arise  thereafter,  and  the  authorities  above 
'cited  clearly  establish  that  proposition. 

I  can  find  no  error  in  the  case  requiring  a  reversal,  I  recommend, 
therefore,  that  the  judgment  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs.    All  concur. 


REDDY  V.  BABNEY-AHLERS  CONST.  COBPORATION. 

(Supreme  Court,  Appellate  Term,  First  Department.   April  22,  1921.) 

I.  Accord  and  satisfaction  <@=>26(3) — ^Evidence  held  not  to  sufitain  defeosa 
of  agreeiDent  on  ankmnt  due  subcontractor. 

lu  an  action  by  a  subcontractor,  where  the  principal  contractor  claimed 
accord  and  satisfaction,  resulting  from  a  conference  between  the  parties, 
confirmed  by  letter  to  the  subcontractor,  evidence  of  the  latter,  denying 
the  agreement  and  a  letter  by  him,  and  immediate  reply  to  the  contractor's 
letter  claiming  a  larger  sum,  held  not  to  show  accord  and  satisfaction. 
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t.  Contracts  <9»322 (3)— Evidence  held  to  sustain  plaintiTs  claim  fer  work 
done  under  subcontract. 

In  an  action  by  a  subcontractor,  who  was  wrongfully  discharged,  evi- 
dence held  to  sustain  the  subcontractor's  claim  for  work  done  before- the 
discharge,  notwithstanding  the  original  contractor's  claim  that  a  much 
less  quantity  of  work  was  done,  where  the  original  contractor  did  not 
have  the  opportunity  to  determine  the  amount  of  work  that  the  subcon- 
tractor did. 

3.  Contracts  <^==>319(2)— >After  wrongful  cancellation,  subcontractor  can  re- 

cover to»    work  done  which  was  utilized  by  contractor. 

Where  a  subcontractor  was  wrongfully  discharged  before  completing 
the  work,  he  can  recover  at  the  contract  rate  for  work  done  under  his 
subcontract  before  the  cancellation,  which  was  utilized  by  the  contractor 
after  the  cancellation. 

4.  Damages  ^=>68— Plaintiff  not  entitled  to  interest  on  unliquidated  ttems. 

A  subcontractor,  who  was  wrongfully  discharged,  cannot  recover  inter- 
est on  items  for  work  done  before  his  discharge,  which  were  unliquidated 
demands. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  John  J.  Reddy  against  the  Baraey-Ahlers  Construction 
Corporation.  Judgment  for  the  plaintiff  for  $611.50,  after  a  trial  by 
a  judge  without  a  jury,  and  defendant  appeals.    Modified  and  affirmed. 

Argued  November  term,  1920,  before  BIJUR,  WHITAKER,  and 
MULLAN,  JJ. 

Warner  &  Korb,  of  New  York  City  (John  De  Witt  Warner,  of 
New  York  City,  of  counsel),  for  appellant. 
J.  Power  Donellan,  of  New  York  City,  for  respondent 

PER  CURIAM.  Plaintiff  was  a  subcontractor  of  defendant  His 
work  involved  the  removal  of  dirt  and  rock  for  the  cellar  of  a  factory 
to  be  constructed  at  Exterior  avenue  and  East  140th  street.  The  con- 
tract was  signed  on  the  17th  of  July,  and  provided  in  article  XIV  that 
the  whole  of  the  work  was  to  be  completed  by  August  7,  1919.  On 
August  11th  defendant  canceled  the  contract  for  failure  "to  prosecute 
the  work  with  promptness  and  diligence,  both  in  labor,  material,  and 
appliances."  This  cancellation  was  based  on  article  XXII  (a)  of  the 
contract  (Plaintiff's  Exhibit  1). 

[1]  Plaintiff  contends  that  the  cancellation  of  the  contract  was  not 
justified,  because  the  delay  in  completion  was  caused  by  the  failure  of 
defendant  to  furnish  proper  plans  and  levels  from  which  to  calculate 
the  depth  of  the  excavation.  There  was  ample  testimony  to  support 
the  contention  of  plaintiff,  and  the  defendant  practically  concedes  that 
the  cancellation  was  wrongful,  in  that  the  appeal  is  based  mainly  upon 
an  account  stated,  by  which  it  evidently  means  that  the  differences 
were  compromised  and  an  accord  and  satisfaction  had.  This  defense 
is  based  upon  a  conference  held  on  October  31st,  and  a  letter  written 
by  defendant  to  plaintiff  on  November  5th,  which  shows  a  balance  due 
plaintiff  of  $169.  Plaintiff,  however,  denies  that  any  agreement  was 
reached,  and,  instead  of  accepting  the  terms  of  the  letter  of  November 
5th,  presented  his  claims  in  a  letter  of  November  6th.  A  perusal  of 
these  letters  does  not  bear  out  the  theory  that  an  agreement  was  had, 
nor  does  it  seem  probable  that  plaintiff  would  have  so  rapidly  changed 
his  mind. 

188  N.Y.S.— 12 
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[2]  Defendant's  second  ground  for  appeal  is  on  the  weight  of  evi- 
dence. This  requires  a  short  examination  of  the  evidence.  Only  three 
items  remained  in  dispute  after  the  conference  of  October  31st,  and 
it  is  as  to  them  that  all  the  evidence  was  offered.  Plaintiff  testified 
that  he  excavated  56  cubic  yards  of  rock  in  the  area  for  which  he  was 
allowed  only  10  cubic  yards  by  the  defendant.  This  difference,  at  $5 
per  cubic  yard,  would  amount  to  $230.  As  defendant  made  no  survey 
before  the  beginning  of  the  work,  its  figure  of  10  cubic  yards  is  ap- 
parently computed  by  an  attempted  checking  of  the  number  of  wagon 
loads  removed  by  the  plaintiff.  The  plaintiff,  however,  had  the  area 
surveyed  by  a  city  surveyor,  both  before  and  after  the  excavatioxi. 
His  father,  also,  testified  as  an  expert  to  the  amount  of  rock  in  the  area. 

The  second  item  was  for  926  feet  of  "line  drilling"  at  50  cents  a 
foot.  This  work  was  preliminary  to  the  actual  blasting,  and  was  per- 
formed so  that  the  rock  would  split  along  a  certain  line.  The  defend- 
ant had  the  advantage  of  using  the  prepared  holes  after  plaintiff  was 
removed  from  the  work,  and  concedes  363  feet,  leaving  a  difference  of 
563  feet.  Defendant's  evidence  on  this  point  was  not  satisfactory. 
His  men  admitted  that  they  did  not  measure  the  holes  drilled,  and  con- 
cede that  some  could  have  been  overlooked.  Taking  the  plaintiff's  fig- 
ures as  established,  we  have  a  further  sum  of  $281.50. 

The  third  item  was  for  30  loads  of  rubbish,  at  $3  a  load,  which  was 
undertaken  as  extra  work  at  the  special  request  of  defendant's  super- 
intendent on  the  job.  Defendant  concedes  that  some  rubbish  was  re- 
moved, and  that  the  superintendent  of  the  work  stood  by  when  some  of 
it  was  removed,  but  denies  that  there  was  more  than  3  loads.  These 
30  loads,  at  $3  a  load,  amount  to  $90,  making  a  total  of  $601.50. 

Plaintiff's  testimony  was  not  only  more  definite  and  specific  in  the 
particulars  outlined  above,  but  was  more  credible  than  that  of  defend- 
ant, because  of  the  difficulty  that  the  latter  would  naturally  have  in  ac- 
curately checking  the  actual  work  done  during  the  life  of  the  contract. 
This  we  believe  accounts  for  the  discrepancies. 

[3]  The  third  ground  of  appeal  is  on  exceptions  to  rulings  admit- 
ting evidence  of  the  value  of  the  work  performed  by  the  plaintiff  and 
utilized  by  the  defendant  after  the  termination  of  the  contract.  Since 
cancellation  by  the  defendant  was  clearly  wrongful,  the  evidence  was 
properly  admitted. 

[4]  Since  the  three  items  were  unliquidated  in  character,  plaintiff 
is  not  entitled  to  interest.  It  was  therefore  an  apparent  error  of  cal- 
culation for  the  learned  trial  court  to  find  a  verdict  for  $611.50.  The 
sum  of  the  three  amounts  is  $601.50. 

The  judgment  should  therefore  be  modified,  by  reducing  it  to  $601.- 
50,  and,  as  so  modified,  affirmed,  with  $25  costs. 


(196  App.  Dlv.  681) 

In  re  BEEKMAN'S  ESTATE. 

(Supreme  Court,  Appellate  Division,  Second  Department.    May  6,  1021.) 

L  Corporatlofis  ^=»3— Character  detenndned  by  diarCer. 

The  character  of  a  corporation  Is  to  be  determined  by  an  examination 
of  the  purposes  for  which  It  was  organized,  as  stated  In  Its  charter. 
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2.  Taxatloa  ^3»876(2)— Incorporaied  family  association,  |>ref erring  membem 
of  family  as  redf^ente  of  benefits,  held  exempt  from  transfer  tax  as  a 
"diaritable  corporation.'* 

"The  Beekman  Family  Association,*'  incorporated  under  the  Member- 
ship Corporations  Iaw,  held  entitled  to  exemption,  under  Tax  Law,  §  221, 
from  payment  of  a  transfer  tax,  as  being  a  charitable  organization ;  the 
objects  of  the  corporation  not  being  solely  directed  to  benefiting  members 
of  the  Beekman  family,  and  the  fact  that  the  charter  had  been  framed  so 
as  to  indicate  an  intention  to  give  a  preference  to  members  of  that  family 
not  precluding  the  association  i:rom  possessing  the  character  of  a 
"charitable  corporation." 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  Second 
Series,  Charitable  Corporation.] 

Appeal  from  Surrogate's  Court,  Nassau  County. 

Proceeding  to  impose  a  transfer  tax  upon  the  property  of  Gerard 
Beekman,  deceased.  From  an  order  (114  Misc.  Rep.  73,  186  N.  Y. 
Supp.  674),  affirming  an  order  fixing  the  tax,  the  Beekman  Family 
Association  and  the  executors  separately  appeal.  Order  reversed,  and 
case  remitted  for  entry  of  order  conforming  with  opinion. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  PUT- 
NAM, and  KELLY,  JJ. 

Herbert  L.  Fordham,  of  New  York  City,  for  appellants. 

James  N.  Gehrig,  of  Hempstead,  for  respondent  state  comptroller. 

RICH,  J.  The  executors  of  the  estate  of  Gerard  Beekman  and  the 
Beekman  Family  Association,  a  corporation  formed  under  the  Mem- 
bership Corporations  Law  (Consol.  Laws,  c.  35),  claim  exemption,  un- 
der section  221  of  the  Tax  Law  (Consol.  Laws,  c.  60),  from  the  pay- 
ment of  a  transfer  tax,  on  the  ground  that  the  Beekman  Family  Asso- 
ciation is  a  charitable  corporation.  The  comptroller  contends  that  the 
objects  of  the  corporation  are  selfish  and  private,  and  the  acting  sur- 
rogate has  held  that  the  objects  of  testator's  beneficence  were  limited 
to  his  own  kin,  and  the  corporation  is  not  a  charitable  corporation. 
114  Misc.  Rep.  73,  186  N.  Y.  Supp.  674. 

[1,2]  The  character  of  the  corporation  in  question  is  to  be  deter- 
mined by  an  examination  of  the  purposes  for  which  it  was  organized 
as  stated  in  its  articles  of  incorporation.  They  arc  six  in  number,  four 
of  which  may  be  considered  as  providing  for  benefactions  to  members, 
of  the  Beekman  family.  The  fifth  provides  for  the  support,  mainte- 
nance, and  education  of  a  person  or  persons  other  than  members  of  the 
Beekman  family,  and  "to  contribute  towards  the  maintenance  of  edu- 
cational institutions  otherwise  than  for  the  education  of  members  of  the 
Beekman  family,  and  to  contribute  to  charitable  and  benevolent  uses 
and  to  religious  purposes,  as  from  time  to  time  the  board  of  directors 
shall  deem  proper  and  desirable."  While  the  objects  of  the  corporation 
contained  in  the  first  four  subdivisions  of  paragraph  second  of  the  ar- 
ticles of  incorporation  might  indicate  that  it  would  be  possible  for  the 
directors  to  devote  testator's  residuary  estate  in  part  to  private  use,  viz. 
for  the  benefit  of  members  of  the  Beekman  family  (Matter  of  Shattuck, 
193  N.  Y.  446,  86  N.  E.  455),  it  seems  to  me  that  the  articles  of  incor- 
poration have  been  so  framed  as  to  indicate  merely  an  intention  to  give 
a  preference  to  members  of  that  family.  This  does  not  preclude  it 
from  possessing  the  character  of  a  charitable  corporation.    Matter  of 
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MacDowell,  217  N.  Y.  454,  112  N.  E.  177,  L.  R.  A.  1916E,  1246,  Ann-  I 

Cas.  1917E,  853.  | 

The  objects  of  the  corporation  are  not  solely  directed  to  benefiting  \ 

members  of  the  Beekman  family,  but  others  than  members  of  that  fam- 
ily, and  for  ^uch  charitable,  benevolent,  and  religious  uses  as  the  di- 
rectors shall  deem  proper  and  desirable.  As  pointed  out  by  Judge  Car- 
dozo  in  Butterworth  v.  Keeler,  219  N.  Y.  446,  450,  114  N.  E.  803,  the 
Shattuck  Case,  supra,  lays  down  no  principle  of  large  and  general 
application.  It  defines  the  meaning  of  a  particular  will,  and  later  cases 
have  held  that  it  must  be  limited  to  its  special  facts  (citing  cases).    The  | 

question  is  not  what  the  board  of  directors  of  this  corporation  may  do  | 

with  its  property,  but  what  its  articles  6i  incorporation  authorize. 
Broad  authority  is  conferred  upon  the  directors  for  the  application  of 
its  funds  for  charitable,  benevolent,  and  religious  purposes,  for  the 
abuse  of  which  they  are  answerable,  and  against  which  the  corporation 
is  adequately  protected.  It  follows,  I  think,  that  the  Beekman  Family 
Association  is  a  charitable  corporation,  within  the  meaning  of  the  acts 
relative  to  the  taxable  transfers  of  property,  and  as  such  exempt  from 
the  transfer  tax. 

The  order  of  the  Surrogate's  Court  of  Nassau  County  must  there- 
fore be  reversed,  and  the  case  remitted  to  said  court,  for  the  entry  of 
an  order  to  conform  with  this  opinion,  with  $10  costs  and  disburse- 
ments to  the  executors,  payable  out  of  the  estate. 

PUTNAM,  J.  (concurring).  The  preference  for  lineal  descendants 
of  William  Beekman  in  the  articles  of  incorporation  of  the  Beekman 
Family  Association,  a  membership  corporation  formed  in  1910,  is  se- 
riously urged.  Does  such  a  preference  for  members  of  a  family  clan 
take  such  corporation  out  of  the  religious,  educational,  and  altruistic 
purposes  excepted  from  transfer  taxation  under  section  221  of  the 
Tax  Law?  Such  a  restricted  view  would  subject  to  the  burden  of 
taxation  some  of  the  oldest  charity  foundations.  In  the  year  1386, 
William  of  Wickham  founded  New  College  at  Oxford.  He  was  the 
first  in  England  to  provide  for  the  founder's  own  kindred,  "ordering 
that  his  own  kinsmen  should  be  preferred  before  others."  Not  only 
was  it  valid,  but  it  served  as  a  pattern  for  others.  Thus  in  his  Church 
History,  Thomas  Fuller  says: 

"And  as  this  Wickham  was  the  first  In  that  kind  so  proyident  for  his  kin- 
dred, his  practice  has  since  been  precedential  to  some  other  colleges,  as  the 
statutes  of  this  House  are  generally  a  direction  to  other  later  foundations.'* 
Volume  1,  p.  454  (Ed.  1842). 

The  lineal  descendants  of  one  dead  250  jrears  have  become  so  dis- 
persed as  hardly  to  be  within  the  range  of  "kindred"  of  this  testator. 
But  even  a  preference  for  the  testator's  personal  family  and  his  de- 
scendants in  a  narrower  sense,  if  within  the  objects  of  the  trust,  dees 
not  take  away  the  character  of  a  charitable  gift.  Matter  of  MacDowell, 
217  N.  Y.  454,  112  N.  E.  177,  L.  R.  A.  1916E,  1246,  Ann.  Cas.  1917E, 
853 ;  Matter  of  Robinson,  203  N.  Y.  380,  382,  96  N.  E.  925,  37  L.  R. 
'  A.  (N.  S.)  1023;  Darcy  v.  Kelley,  153  Mass.  433,  26  N.  E.  1110;  Perin 
V.  Carey,  24  How.  U.  S.  465,  16  L.  Ed.  701. 


Digitized  by 


Google 


Sup.  Ct.)  PEOtLK  V.  BAXTEE  181 

(188  N.Y.S.) 

The  wide  and  comprehensive  exemptions  by  section  221  of  the  Tax 
Law  I  think  cover  this  residuary  bequest,  and  therefore  I  concur  for 
reversal. 

BLACKMAR,  P.  J.,  and  MILLS  and  KELLY,  JJ.,  concur  in  both 
opinions. 


PEOPLE  ▼.  BAXTER. 

(Supreme  Court,  Appellate  Division,  Third  Department.    May  4,  1021.) 

L  Stalutes  ^=>188— Wofvis  to  be  given  usually  accepted  significance. 

Where  no  legal  definition  is  given  of  a  word  in  a  statute,  such  word 
must  be  given  its  usually  accepted  significance,  unless   the  language  of 
the  statute  otherwise  indicates. 
2.  Infants  ^='18— Impainnent  of  morals  not  ''cnidty^  to  a  diUd,  under 
statute  relating  to  Jurlsdietloa  of  Conrts  of  Special  Sessions. 

The  impairment  of  the  morals  of  a  child  condemned  by  Penal  Law,  i 
483,  cannot  be  characterized  as  cruelty  to  such  child  under  Code  Cr.  Proc. 
S  56,  subd.  27,  providing  that  Courts  of  Special  Sessions  have  exclusive 
jurisdiction  to  hear  and  determine  certain  enumerated  misdemeanors,  in- 
cluding "cruelty  to  animals  or  children,"  and  hence  the  City  Court  of 
Plattsburg  does  not  have  exclusive  jurisdiction  of  such  misdemeanor 
under  City  Charter  (Laws  1902,  c.  269)  SS  25,  138. 

[Ed.  Note. — For  other  deUnitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Cruelty.] 

Appeal  from  Clinton  Comity  Court. 

Samuel  Baxter  was  charged  with  placing  a  girl  m  such  a  situation 
that  her  morals  were  likely  to  be  impaired.  From  a  judgment  sustain- 
ing his  demurrer  to  an  indictment,  the  People  appeal.  Judgment  re- 
versed, and  demurrer  overruled. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Harold  A.  Jerry,  of  Plattsburg,  for  the  People. 

Jeremiah  W.  Davem,  of  Plattsburg,  for  respondent. 

COCHRANE,  J.  The  indictment  charges  the  defendant  under  sec- 
tion 483  of  the  Penal  Law  (Consol.  Laws,  c.  40)  with  willfully  causing 
an  eight  year  old  girl  to  be  placed  in  such  a  situation  that  her  morals 
were  likely  to  be  impaired.  The  crime  thus  charged  is  a  misdemeanor. 
The  defendant  by  his  demurrer  seeks  to  have  it  determined  that  the 
City  Court  of  Plattsburg,  where  the  said  misdemeanor  is  alleged  to 
have  been  committed,  has  exclusive  jurisdiction  in  respect  thereto. 

The  charter  of  the  city  of  Plattsburg  (Laws  of  1902,  c.  269,  §§ 
25,  138)  confers  on  the  City  Court  of  that  city  all  the  powers  conferred 
upon  Courts  of  Special  Sessions,  and  provides  that  it  "shall  be  sub- 
ject, in  the  exercise  of  such  powers,  to  all  provisions  of  law  relating 
to  Courts  of  Special  Sessions.'*  The  charter  does  not  confer  on  the 
City  Court  exclusive  jurisdiction  in  respect  to  crimes,  except  in  those 

^s»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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cases  where  exclusive  jurisdiction  is  conferred  on  Courts  of  Special 
Sessions. 

Section  56  of  the  Code  of  Criminal  Procedure  provides  that,  sub- 
ject to  the  power  of  removal  therein  provided,  Courts  of  Special  Ses- 
sions have  exclusive  jurisdiction  to  hear  and  determine  certain  enu- 
merated misdemeanors.  It  is  conceded  that  such  "power  of  removal" 
has  not  been  exercised  in  the  present  case.  In  subdivision  27  of  said 
section  there  is  specified  "cruelty  to  animals  or  children"  as  among  the 
misdemeanors  of  which  Courts  of  Special  Sessions  have  exclusive  ju- 
risdiction. The  question  thus  arises  whether  the  impairment  of  the 
morals  of  a  child,  condemned  by  section  483  of  the  Penal  Law,  can  be 
characterized  as  cruelty  to  such  child  under  subdivision  27  of  section 
56  of  the  Code  of  Criminal  Procedure. 

[  1  ]  The  word  "cruelty**  as  applied  to  animals  is  defined  by  section 
180  of  the  Penal  Law.  No  legal  definition  is  given  of  the  word  as 
applied  to  children.  In  such  a  case  the  rule  is  that  the  words  of  a 
statute  must  be  given  their  usually  accepted  significance  unless  their 
context  or  the  language  of  the  statute  otherwise  indicates.  To  say 
that  the  impairment  of  morals  implies  "cruelty"  is  an  extension  of  the 
meaning  of  that  word  beyond  what  may  ordinarily  and  reasonably  be 
inferred  from  its  common  use  or  from  the  definition  of  lexicographers. 
The  infliction  of  physical  or  mental  pain  or  suffering  is  the  idea  nat- 
urally conveyed  to  the  mind  by  the  use  of  the  term,  and  it  is  only  by 
a  strained  use  of  language,  if  at  all,  that  a  connection  may  be  implied 
between  such  conduct  as  is  charged  in  the  indictment  herein  as  con- 
stituting the  impairment  of  a  child's  morals  and  cruelty  to  such  child. 
The  conduct  may  be  worse  than  cruelty  in  its  effect  on  the  child,  and, 
if  so,  it  constitutes  an  argument  in  favor  of  holding  that  it  may  be 
prosecuted  by  indictment,  rather  fhan  in  a  court  of  inferior  jurisdic- 
tion. Neither  do  the  law  dictionaries,  so  far  as  we  have  been  able  to 
discover,  in  their  definitions  or  descriptions  of  the  term  "cruelty,"  give 
any  more  comprehensive  meaning  thereto  than  as  above  indicated. 

[2]  The  respondent  urges  that  certain  accompanying  sections  of  the 
Penal  Law  pertaining  to  children,  noticeably  sections  480  and  494,  sub- 
division 5,  indicate  the  legislative  intent  to  characterize  the  crime 
charged  as  cruelty  to  children;  but  we  are  unable  to  discover  any- 
thing in  the  sections  specified  indicating  that  the  term  is  used  in  any 
other  than  its  ordinary  sense.  The  impairment  of  a  child's  morals  is 
a  heinous  offense,  not  ordinarily  to  be  placed  in  the  same  category 
with  acts  merely  causing  pain  or  suffering  and  every  intendment  is 
and  should  he  that  a  court  of  superior  jurisdiction  has  authority  to 
hear  and  determine  such  cases. 

It  should  also  be  observed  that  in  the  case  of  People  v.  Knatt,  156 
N.  Y.  302,  50  N.  E.  835,  it  was  held  by  a  majority  of  the  court  that  the 
question  that  a  Court  of  Special  Sessions  had  exclusive  jurisdiction 
of  the  crime  charged  could  not  be  raised  by  demurrer.  We  have,  how- 
ever, preferred  to  dispose  of  the  question  on  its  merits. 

The  judgment  should  be  reversed,  and  the  demurrer  overruled.  All 
concur. 
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BANE  OF  ITALY  t.  BIESCHANTS*  NAT.  BANK. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    May  11,  1921.) 

1.  Gwuanly  ^=»4 — Contraet  held  primary  promise  to  pay  not  depeadeat  on 

perfoimanee  of  eontract  by  others. 

A  letter  of  credit  from  a  New  York  bank  to  a  San  Francisco  bank :  ''We 
guarantee  payment  two  cars  dried  grapes  bought  by  S.  &  M.  Company 
this  city  from  S.  B.  San  Francisco  amounting  about  twenty-four  thousand 
•  dollars.  Payment  will  be  made  on  presentation  original  bill  of  lading 
here" — ^was  a  direct  primary  promise  to  pay,  and  the  word  "guarantee" 
did  not  render  it  secondary,  and  dependent  on  performance  of  the  con- 
tract of  sale  mentioned  therein. 

2.  Pleadhig  <&=>218(1)— Where  flnding  parties'  hiteni  from  evidence  is  neces- 

sary to  deteiniine  suiBdency  of  complaint,  it  is  not  error  to  overrule  de- 
murrer thereto. 

In  an  action  on  a  letter  of  credit.  In  which  it  is  necessary  to  take  the 
words  strongly  against  the  defendant  drawing  the  letter,  if  there  was  any 
doubt  as  to  whetner  the  intent  was  an  unconditional  promise  to  pay  or 
to  guarantee  collection,  so  that  such  intent  must  be  determined  from  the 
evidence.  It  was  not  error  to  overrule  a  demurrer  to  the  complaint 
thereon. 

Appeal  from  Special  Term,  Chautauqua  County. 

Action  by  the  Bank  of  Italy  against  the  Merchants'  National  Bank. 
From  an  interlocutory  judgment  (113  Misc.  Rep.  314,  185  N.  Y.  Supp. 
43),  overruling  a  demurrer  to  the  complaint,  defendant  appeals.  Af- 
firmed, with  costs,  with  leave  to  defendant  to  plead  over  within  20  days, 
on  payment  of  costs  of  demurrer  and  of  this  appeal. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  and  ROW- 
LAND L.  DAVIS,  JJ. 

Thrasher,  Cole  &  Clapp,  of  Jamestown  (Louis  L.  Thrasher,  of  James- 
town, of  counsel),  for  appellant. 

Nugent  &  Heffeman,  of  Dunkirk  (Albert  E.  Nugent,  of  Dunkirk,  of 
counsel),  for  respondent 

HUBBS,  J.  This  is  an  appeal  from  an  interlocutory  judgment  over- 
ruling a  demurrer  of  the  appellant  to  the  respondent's  complaint.  The 
respondent  is  a  foreign  corporation,  engaged  in  business  at  San  Fran- 
cisco, Cal.  The  appellant  is  a  national  bank  engaged  in  business  in  the 
city  of  Dunkirk.    The  complaint  alleges: 

That  Sanesi  &  Maron  Company,  of  Dimkirk,  N.  Y.,  bought  of  Silvio 
Rossi,  of  San  Francisco,  two  carloads  of  dried  grapes  at  the  agreed 
price  of  $24,000.  That  said  dried  grapes  were  ddivered  to  a  railroad 
company  at  Fresno,  Cal.,  for  shipment  to  said  purchaser  at  Dunkirk, 
N.  Y.  That  the  railroad  company  issued  bills  of  lading  for  the  said 
cars,  and  the  said  cars  were  shipped.  That  said  purchaser  deposited 
with  the  appellant  the  sum  of  $24,000  to  pay  the  purchase  price  of 
said  two  cars  of  dried  grapes  on  presentation  to  said  appellant  bank  at 
Dunkirk  of  the  original  bills  of  lading.  That  thereafter,  and  on  Feb- 
ruary 2,  1920,  the  appellant  bank,  for  value  received,  sent  the  follow- 
ing telegram  to  the  respondent: 

^s»For  other  eaies  see  same  topic  A  KBY-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 
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•^Dunkirk.  N.  Y..  2-5—8  ?,  Feb.  2, 1920. 
"Bank  of  Italy,  San  Francisco,  Oalifornia. 

"We  guarantee  payment  two  cars  dried  grapes  bought  by  Sanest  &  Maron 
Company  this  city  from  Silvio  Rossi  San  Francisco  amounting  about  twenty- 
four  thousand /dollars.  Payment  will  be  made  oh  presentation  original  bill 
of  laaing  here.  The  Merchants'  National  Bank." 

That  thereafter,  and  on  February  4th,  the  vendor,  Silvio  Rossi, 
brought  to  the  respondent  bank  the  bills  of  lading  of  said  two  cars  of 
dried  grapes,  and  made  drafts  for  the  same  on  Sanesi  &  Maron  Com- 
pany and  Merchants'  National  Bank.  The  respondent  cashed  the 
drafts  for  the  said  two  cars  of  dried  grapes.  The  drafts  were  present- 
ed by  the  respondent  to  the  appellant  bank,  and  payment  was  refused. 
This  action  was  brought  to  recover  the  amotmt.  The  appellant  demur- 
red, upon  the  ground  that  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

[1]  The  telegram  sent  by  the  appellant  to  the  respondent  constituted 
a  letter  of  credit  and  was  an  independent  contract  between  the  appel- 
lant and  the  respondent,  upon  the  breach  of  which  by  the  appellant  the 
respondent  had  an  absolute  right  of  action,  if  it  were  not  for  the  word 
"guarantee"  contained  in  the  telegram.  Frey  &  Son,  Inc.,  v.  E.  R.  Sher- 
burne Co.  et  al.,  193  App.  Div.  849,  184  N.  Y.  Supp.  661  (1st  Dept.) ; 
American  Steel  Co.  v.  Irving  National  Bank  (C.  C.  A.)  266  Fed.  41. 
There  is  a  very  interesting  discussion  of  the  law  applicable  to  letters  of 
credit  in  32  Harvard  Law  Review,  1 ;  also  in  34  Harvard  Law  Review, 
533. 

It  is  the  contention  of  the  appellant,  however,  that  the  word  "guaran- 
tee," contained  in  the  telegram,  imposed  upon  the  appellant  a  secondary' 
obligation,  and  not  a  primary  obligation,  as  is  usually  imposed  by  a 
letter  of  credit,  and  the  appellant  urges  that  the  telegram  was  not  a 
direct  obligation,  and  that  the  appellant  could  not  be  made  liable  to 
the  respondent  on  a  letter  of  credit,  unless  the  purchaser,  Sanesi  & 
Maron  Company,  was  liable  to  Silvio  Rossi  for  the  purchase  price  of 
the  two  carloads  of  dried  grapes ;  in  other  words,  that  the  wording  of 
the  telegram  shows  upon  its  face  that  it  is  a  promise  to  answer  for  the 
debt  of  another,  and,  being  secondary,  that  it  is  not  enforceable  against 
the  appellant,  without  alleging  in  the  complaint  and  proving  upon  the 
trial  the  nonperformance  of  the  contract  on  the  part  of  the  purchaser, 
Sanesi  &  Maron  Company. 

That  contention  is  correct,  of  course,  if  it  be  conceded  that  the  obliga- 
tion is  secondary  and  a  promise  to  answer  for  the  debt  or  default  of 
another.  On  the  other  hand,  if  the  obligation  assumed  by  the  appel- 
lant is  a  direct,  primary  obligation  to  pay,  then  the  action  could  be 
brought  direct  upon  the  letter  of  credit,  without  alleging  default  on 
the  part  of  the  purchaser,  Sanesi  &  Maron  Company.  The  theory  of  the 
appellant  should  not  be  sustained,  if  there  is  any  way  to  avoid  it.  The 
construction  which  the  appellant  places  upon  the  contract,  if  sustained 
by  the  courts,  would  be  a  serious  restriction  upon  ordinary  business 
methods. 

The  question  presented  resolves  itsdf  into  the  single  inquiry  of 
whether  or  not,  as  a  matter  of  law,  the  telegram  in  question  was  a  con- 
tract to  answer  for  the  debt  or  default  of  Sanesi  &  Maron  Company, 


Digitized  by 


GooglQ 


Sup.  Ct.)  BANK  OP  ITALY  V,  MBRCHANTS'  NAT.  BANK  185 

(188  N.Y.S.) 

or  whether  it  was  a  direct,  primary  promise  to  pay.  I  think  that  the 
telegram  was  an  unconditional  primary  promise  by  the  appellant  to 
pay,  and  not  a  secondary  promise  or  guaranty  of  collection  only,  and 
that  the  appellant  cannot  defend  upon  the  ground  that  there  has  been 
a  breach  of  the  contract  by  the  vendor.  Neither  the  appellant  nor  the 
respondent  were  parties  to  the  contract  of  purchase  and  sale,  and  the 
appellant  is  not  in  a  position  in  this  action  to  avail  itself  of  any  de- 
fense which  the  vendee  might  have  had  for  damages  growing  out  of  the 
contract.  If  I  am  right  in  that  conclusion,  then  it  was  not  necessary  to 
allege  in  the  complaint  fulfillment  of  the  contract  by  the  vendor  or  de- 
mand upon  and  failure  to  pay  by  the  vendee.  The  complaint  alleges 
that  the  vendee,  Sanesi  &  Maron  Company,  deposited  $24,000  wi^h  the 
appellant  bank  prior  to  the  sending  of  the  telegram.  The  case  of  El 
Paso  Bank  &  Trust  Co.  v.  First  State  Bank  (Tex.  Civ.  App.)  202  S. 
W.  522,  seems  to  be  exactly  in  point.  In  that  case  the  telegram  reads 
as  follows: 
"First  State  Bank,  EnstiB,  Florida: 

"We  guarantee  payment  three  hundred  dollars  by  Texas  Prodncp  com- 
pany for  carload  of  watermelons.  «       El  Paso  Bank  &  Trust  Co.* 

In  that  case  the  telegram  was  held  to  be  an  absolute  guaranty  of  pay- 
ment, and  not  a  guaranty  of  collection. 

In  the  case  of  Brown  v.  Curtiss,  2  N.  Y.  225,  the  payee  of  a  note 
made  the  following  indorsement  upon  the  back  of  it  and  transferred  it : 

"I  guarantee  the  payment  of  the  within." 

The  court  held  that  such  indorsement  was  a  guaranty  of  payment, 
not  conditional,  but  absolute. 

In  the  case  of  Loos  v.  McCormack,  107  App.  Div.  8,  93  N.  Y.  Supp. 
1088,  95  N.  Y.  Supp.  1141,  the  defendant  guaranteed  a  bond  and  mort- 
gage in  the  following  language  : 

"I  do  hereby  guarantee  unto  said  John  H.  Loos  the  iiayment  and  col- 
lection of  the  said  bond  and  mortgage  and  of  the  interest  due  and  to  grow  due 
thereon,  at  the  time  and  in  the  manner  therein  mentioned,  and  I  do  promise 
to  pay  the  same  at  maturity  thereof." 

The  case  went  up  on  an  appeal  from  an  interlocutory  judgment  sus- 
taining the  plaintiff's  demurrer  to  the  defendant's  answer,  and  the  court 
held  that  the  agreement  constituted  a  guaranty  of  payment,  and  not  a 
guaranty  of  collection,  and  that  the  holder  might  proceed  in  the  ^rst 
instance  against  either  the  principal  or  the  guarantor. 

In  the  case  of  First  National  Bank  of  Litchfield,  Conn.,*  v.  Jones  et  al, 
219  N.  Y.  312,  114  N.  E.  349,  a  verdict  was  directed  by  the  trial  court 
in  favor  of  the  plaintiff.  The  Court  of  Appeals  held  that  the  agree- 
ment in  question  was  an  absolute  agreement,  and  an  unconditional  guar- 
anty, as  a  matter  of  law,  and  that  there  was  no  error  in  directing  a  ver- 
dict for  the  plaintiff.    In  the  opinion  Judge  Chase  says : 

"The  meaning  of  the  guaranty  depends  upon  the  intention  of  the  parties." 

The  holding  of  the  court  necessarily  implied  that  the  meaning  was 
so  clear  from  the  instrument  that  there  was  no  question  for  the  jury, 
but  that  it  should  be  passed  upon  as  a  question  of  law. 
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[2]  Assuming,  however,  that  the  meaning  of  the  letter  of  credit  in 
the  case  at  bar  is  not  so  clear  that  it  can  be  held  as  a  matter  of  law  to 
be  an  absolute  unconditional  guaranty,  nevertheless  the  judgment  over- 
ruling the  demurrer  should  be  sustained,  for,  if  there  is  any  question  of 
intent  to  be  determined  after  a  hearing  of  the  evidence,  the  demurrer 
could  not  be  sustained.  In  determining  this  question  it  should,  of 
course,  be  kept  in  mind  that  this  letter  of  credit  was  prepared  by  the 
appellant,  and  that,  in  construing  it,  it  is  necessary  to  take  the  words 
as  strongly  against  the  appellant  as  a  reasonable  reading  will  justify. 
I  advise  that  the  judgment  be  affirmed,  with  costs. 

Interlocutory  judgment  affirmed,  with  costs,  with  leave  to  the  appel- 
lant to  plead  over  within  20  days,  upon  payment  of  the  costs  of  the 
demurrer  and  of  this  appeal.    All  concur, 

LAMBERT,  J.,  not  sitting. 

(115  Misc.  Bep.  S63) 

MURRAY  V.  STATE. 

(Court  of  Claims  of  New  York.    April  30,  1921.) 

1.  Fhuid  ^=^13  (2) —Negligence  and  mistake  not  actionable  fraud. 

Allegations  of  acts,  faults,  or  omissions,  specifying  negligence,  mistake, 
and  error,  will  not  support  an  action  for  fraud. 

2.  States  <S=>184— Notice  of  intention  to  file  dalm,  wiileh  specified  negligeiiee, 

mistake,  and  error,  cannot  be  amended,  to  rely  on  fraud. 

Where  a  contractor  pursuant  to  Code  Civ.  Froc.  §  264,  filed  notice  ot 
intention  to  file  a  claim  against  the  state  for  work  done  by  him  under  a 
contract  stating  that  the  claim  arose  out  of  acts,  faults,  and  omissions  of 
the  state  and  its  officers,  which  specified  negligence,  mistake,  and  error, 
the  notice  of  intention  cannot  be  amended,  so  as  to  allow  recovery  for 
fraud,  for  the  averment  of  negligence,  mistake,  and  error  will  not  support 
a  recovery  for  fraud,  and  the  specification  of  such  grounds  was  in  ef- 
fect a  disclaimer  of  any  intention  to  file  a  claim  for  damages  growing 
out  of  the  fraud. 

3.  States  ^»184 — ^To  give  court  of  daims  Jurisdiction,  notice  of  intention  to 

file  is  essential. 

To  give  the  Court  of  Claims  jurisdiction  over  a  claim  against  the  state, 
the  due  fiUng  of  a  notice  of  intention  to  file  claim  is  essential. 

4.  States  ^^184 — ^Notice  of  intention  to  file  claim  cannot  be  amended,  except 

^  add  material  allegations  to  cause  of  action  stated. 

Notice  of  intention  to  file  a  claim  against  the  state  must,  under  Code 
Civ.  Proc.  f  264,  state  in  detail  the  nature  of  the  claim,  which  can  be 
amended  only  by  adding  allegations  material  to  the  cause  of  action  stated. 

Claim  by  Patrick  H.  Murray  against  the  State  of  New  Yorlc,  On 
motion  to  amend  claim.    Motion  denied. 

See,  also,  182  N.  Y.  Supp.  360. 

H.  G.  Pierce,  of  Rochester  (William  Lynn,  of  Rochester,  of  coun- 
sel), for  claimant. 

Henry  P.  Nevins,  Deputy  Atty.  Gen.,  for  the  State. 
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CORWIN,  J,  The  claimant  herein  duly  filed  a  notice  of  his  inten- 
tion to  file  a  claim  against  the  state  for  work  done  by  him  under  a  cer- 
tain contract  with  the  state,  stating  that  the  claim  arose  out  of  "acts, 
faults,  and  omissions  of  the  state  of  New  York,  its  officers,  agents  and 
servants/'  So  far  as  is  essential  to  the  determination  of  this  motion, 
the  "acts,  faults,  and  omissions"  specified  in  said  notice  of  intention 
are  as  follows : 

(1)  That  the  plans  and  drawings  of  the  work  to  be  done  under  said 
contract,  which  were  provided  by  the  state,  its  officers,  and  agents, 
showed  certain  rock  lines  and  rock  excavation  to  be  made  by  claimant ; 
that  the  same  had  been  "negligently  prepared" ;  and  that  claimant  was 
compelled  to  excavate  in  excess  of  die  rock  shown  on  the  plans.  (2) 
That  the  state,  "by  mistake  and  error  of  its  officers  and  agents,  prepar- 
ing the  plans  and  specifications  of  said  contract,  omitted  certain  earth 
excavations,  *  *  *  thereby  requiring  claimant  to  excavate  274 
yards  of  earth  and  back-filling/'  (3)  That  the  state,  "in  preparing  the 
plans  and  specifications,  failed  to  show  the  existence  of  hardpan, 
*     *    *    and  in  place  thereof  showed  silt,  sand  and  gravel." 

The  claim  subsequently  filed  alleges,  in  substantially  the  same  lan- 
guage, the  same  facts  stated  in  the  notice  of  intention.  The  claimant 
now  seeks  to  amend  his  claim,  so  as  to  set  up  fraud. 

[1,  2]  In  no  place  does  the  notice  of  intention  filed  herein  charge  or 
impute  to  the  state,  or  its  officers  or  agents,  other  "acts,  faults,  or 
omissions"  than  those  of  negligence,  mistake,  and  error.  That  these 
are  insufficient  to  support  an  action  for  fraud  is  clearly  shown  in 
Kountze  v.  Kennedy,  147  N.  Y.  129,  41  N.  E.  414,  29  L.  R.  A.  360,  49 
Am.  St.  Rep.  651,  where  the  court  says: 

^'Misjadgment,  however  gross,  or  want  of  caution,  however  marked,  Is  not 
fraud.  Intentional  fraud,  as  distinguished  from  a  mere  breach  of  duty,  or 
the  omission  to  use  due  care,  is  an  essential  factor  in  an  action  for  deceit. 
The  man  who  intentionally  deceives  another,  to  his  injury,  should  be  legally 
responsible  for  the  consequences.  But  if,  through  inattention,  want  of  judg- 
ment, reliance  upon  iniormation  which  a  wiser  man  might  not  credit,  miscon- 
ception of  the  facts,  or  of  his  moral  obligation  to  inquire,  he  makes  a  represen- 
tation designed  to  influence  the  conduct  of  another,  and  upon  which  the  other 
acts  to  his  prejudice,  yet,  if  the  misrepresentation  was  honestly  made,  be- 
lieving it  to  be  true,  whatever  other  liability  he  may  incur,  he  cannot  be 
made  Uable  in  an  action  for  deceit.  The  law  affords  remedies  for  the  conse- 
quences of  innocent  misrepresentation." 

See,  also,  Reno  v.  Bull,  226  N.  Y.  551,  124  N.  E.  144. 

It  is  therefore  obvious  that  the  notice  of  intention  neither  specific- 
ally states  the  nature  of  the  claim  to  be  that  of  fraud,  nor  does  it  set 
up  the  essential  facts  from  which  such  a  claim  can  be  imputed.  And 
not  only  has  the  claimant  filed  no  notice  of  intention  to  file  a  claim  for 
damages  arising  out  of  fraud;  but  his  notice  of  intention  to  file  a 
claim  for  damages  due  to  negligence,  in  effect,  amounts  to  a  disclaimer 
of  intention  to  file  a  claim  for  the  same  damages  growing  out  of 
fraud.    Konner  v.  State,  180  App.  Div.  837,  842,  168  N.  Y.  Supp.  345. 

[3,  4]  The  due  filing  of  a  notice  of  intention  is  requisite  to  confer 
upon  this  court  jurisdiction.  Buckles  v.  State,  221  N.  Y.  418,  117  N. 
E.  811;  Butterfield  v.  State,  221  N.  Y.  701,  117  N.  E.  940.    Such  no- 
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tice  of  intention  must  state  in  detail  the  nature  o£  the  claim  (Cbde  of 
Civ.  Proc.  §  264) ;  and  it  cannot  be  amended  (Kleyle  v.  City  of  Os- 
wego, 109  App.  Div.  330,  95  N.  Y.  Supp.  879).  To  permit  the  amend- 
ment asked  for  would  deprive  the  state  of  the  benefit  of  a  notice 
of  intention  stating  in  detail  the  nature  of  the  claim,  would  put  the 
claimant  in  the  position  of  urging  a  claim  without  having  filed  the  req- 
uisite notice  of  intention,  and  would  automatically  oust  the  court  of 
jurisdiction. 

While  we  have  no  doubt  of  the  power  of  this  court  to  permit  the 
amendment  of  a  claim,  by  the  addition  of  an  allegation  material  to  the 
cause  of  action  stated  in  the  notice  of  intention,  and  within  the  limits 
of  the  facts  therein  set  forth,  we  believe  that  such  power  cannot  be 
extended  to  permit  an  amendment  setting  up  a  cause  of  action  of  a 
different  nature  from  that  stated  in  the  notice  of  intention,  and  which 
cause  of  action  is  dependent  Upon  essential  facts  not  contained  in  such 
notice. 

The  motion  should  therefore  be  denied. 

ACKERSON,  J.,  concurs. 


In  re  GOODETS  ESTATE. 

(Surrogate's  Court,  New  Tork  County.    May  5,  1921.) 

1.  Marriage  ^=»40(1)— Pk-esmiied  \dJid. 

Whenever  a  marriage  has  been  solemnized,  the  law  strongly  presnmeB 
that  all  legal  requisites  have  been  complied  with. 

2.  Marriage  <^^1— Disregard  of  marital  obligadons  does  not  affect  the  validity 

of  marriage. 

That  the  parties  to  a  marriage  acted  in  disregard  of  their  marital 
obligations  for  a  long  period  of  time  did  not  destroy  the  validity  of  the 
marriage. 

3.  Marriage  <9=>40(1)— In  ease  of  is8ae»  presnmptlon  of  legitimacy  raises 

presumption  of  legal  marriage^ 

Where  decedent,  after  his  first  marriage,  left  his  first  wife  and  ceremo- 
nially married  another,  by  whom  he  had  no  children,  and  his  first  wife 
lived  with  one  M.,  and  was  known  as  Mrs.  M.,  but,  after  the  death  of 
the  woman  to  whom  decedent  was  ceremonially  married,  decedent  took  up 
his  residence  with  his  daughter  by  his  first  marriage,  the  various  pre- 
sumptions applicable,  particularly  the  presumption  of  legitimacy,  required 
a  determination  of  the  legality  of  the  first  marriage. 

In  the  matter  of  the  estate  of  James  G.  Goode,  deceased.  On  ap- 
plication to  revoke  letters  issued  to  Phillip  J.  Goode.    Granted. 

Abraham  Brekstone,  of  New  York  City,  for  petitioner. 

Max  L.  Kantrowitz,  of  New  York  City  (Norman  N.  Nacman,  of 
New  York  City,  of  counsel),  for  administrator. 

FOLEY,  S.  The  application  to  revoke  letters  issued  to  Phillip  J. 
Goode  will  be  granted.  The  testimony  taken  before  me  establishes  a 
marriage  between  Hattie  Goode  and  the  decedents  Two  witnesses  tes- 
tified that  they  were  present  when  the  marriage  was  solemnized  by  a 
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colored  preacher  in  the  state  of  Virginia  in  the  year  1874.  The  peti- 
tioner, Rachel  Estelle  Thorps,  a  daughter  by  that  marriage,  was  bom 
in  1877. 

[1]  Whenever  a  marriage  has  been  solemnized  the  law  strongly  pre- 
sumes that  all  legal  requisites  have  been  complied  with.  Wharton*  Evi- 
dence, 496;  Jones  on  Evidence,  85,  89;  Hynes  v.  McDermott,  82  N. 
Y.  41,  37  Am.  Rep,  538;  Matter  of  Simms*  Estate,  105  Misc.  Rep. 
118,  172  N.  Y.  Supp.  670. 

[2]  The  evidence  offered  by  the  administrator,  a  brother  of  the  de- 
ceased, to  the  effect  that  the  parties  acted  in  disregard  of  this  marriage 
for  a  long  period  of  time,  does  not  destroy  its  validity.  McCuUen  v. 
McCullen,  162  App.  Div.  599,  147  N.  Y.  Supp.  1069.  Both  parties 
wandered  away  from  their  marital  obligations. 

[3]  It  appears  that  the  deceased  in  1881  married  ceremonially  one 
Mary  Eliza  Goode.  No  children  were  bom  to  them.  Hattie  Goode  for 
a  period  of  several  years  lived  with  one  Morton,  and  was  known  as 
Mrs.  Morton.  After  the  death  of  Mary  Eliza  Goode,  and  shortly  be- 
fore his  death,  the  decedent,  however,  took  up  his  residence  w^th  his 
daughter.  The  witnesses  for  the  administrator  testified  that  the  de- 
cedent acknowledged  Rachel  Estelle  Thorps  as  his  daughter.  The  va- 
rious presumptions  applicable,  particularly  the  presumption  of  legiti- 
macy, also  require  a  determination  of  the  legality  of  the  first  marriage. 
Smith  V.  Smith,  194  App.  Div.  543,  185  N.  Y.  Supp.  558;  Matter  of 
Meehan's  Estate,  150  App.  Div.  681,  135  N.  Y.  Supp.  723 ;  Matter  of 
Salvin's  Will,  106  Misc.  Rep.  Ill,  173  N.  Y.  Supp.  897;  Matter  of 
Simms,  105  Misc.  Rep.  118,  172  N.  Y.  Supp.  670,  Fowler,  S.;  Matter 
of  Tyrrell's  Estate,  185  N.  Y.  Supp.  762. 
Submit  decree  on  notice  accordingly. 


In  le  FEAZIEB'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    March  27,  1912.) 

1.  Wills  <e=»l— mgfat  to  make  a  wUl  a  granted  iMriTilege,  which  may  be  limited. 

The  right  of  an  indlvldaal  to  make  a  will  or  testamentary  instrument  Is 
not  a  natural  or  inherited  right,  but  a  privilege  which  the  state  may  grant 
or  withhold  at  its  discretion,  and,  if  granted,  the  state  may  impose  such 
limitations  on  the  privilege  as  the  Legislature  sees  fit  to  prescribe. 

2.  Taxation  ^==>866— Transfer  tax  Is  on  prlTilege  of  sueceesion;    power  coti- 

ferring  privilege  may  Impose  tax. 

The  transfer  tax  is  not  on  property,  but  on  the  privilege  granted  by  the 
state  to  an  individual  to  succeed  to  the  property  of  a  deceased  person,  and 
the  power  which  confers  su<?h  privilege  may  impose  a  tax  on  it. 
8.  Taxation  ^=>878(1) — ^Transfer  tax  can  be  imposed  on  right  to  sueceed  to 
property  of  trust  fond  created  by  testatrix's  nonresident  father. 

Where  decedent's  father,  a  resident  of  Pennsylvania,  bequeathed  per- 
sonalty to  trustees,  directing  that  the  income  be  applied  to  decedent's  use 
for  life,  and,  if  she  died  without  issue,  the  corpus  of  the  trust  fund  to  be 
paid  to  such  persons  as  decedent  by  any  instrument  in  the  nature  of  a  last 
will  should  direct,  and  the  trustees  of  the  father's  estate  paid  to  the  execu- 
tors of  decedent's  will  in  New  York,  decedent  being  a  resident  of  New 
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York,  the  property  constituting  the  trust  fund  held  by  them,  and  the  execu- 
tors of  decedent's  will  distributed  such  property  to  the  various  legatees  in 
accordance  with  her  will,  the  right  of  such  legatees  to  succeed  to  the 
property  was  derived  from  the  will  of  decedent,  and  on  such  privilege  the 
state  of  New  York  can  impose  a  tax. 
4.  Taxation  <9=»876  (4) —Bequest  to  bishop  in  other  state  exempt  from  trannler 
tax. 

Under  Tax  Law,  f  221,  a  bequest  by  testatrix  to  the  bishop  of  the 
Protestant  Episcopal  Church  in  South  Dakota  is  exempt  from  transfer  tax. 

In  the  matter  of  the  estate  of  Annie  Frazier.  From  order  assess- 
ing a  tax  on  the  estate  of  decedent,  the  executors  appeal  Order  fixing 
tax  affirmed. 

David  H.  Taylor,  of  New  York  City,  for  petitioner. 

Thomas  E.  Rush,  of  New  York  City,  for  State  Comptroller. 

FOWLER,  S.  This  appeal  is  taken  by  the  executors  from  an  or- 
der assessing  a  tax  upon  the  estate  of  decedent.  Nalbro  Frazier,  the 
father  of  decedent,  was  a  resident  of  Pennsylvania.  He  bequeathed 
certain  personal  property  to  trustees,  with  directions  that  the  income 
thereof  be  applied  to  the  use  of  decedent  during  her  life,  and,  in  the 
event  of  her  dying  without  issue,  that  the  corpus  of  the  trust  fund  be 
paid  to  such  person  or  persons  as  the  decedent  by  dny  instrument  of 
writing  in  the  nature  of  a  last  will  and  testament  should  direct  or  ap- 
point. The  decedent  died  on  the  1st  day  of  January,  1911,  a  resident 
of  the  county  of  New  York,  She  left  no  issue,  but  she  made  a  will, 
by  which  she  exercised  the  power  of  appointment  given  to  her  in  the 
will  of  her  father. 

The  transfer  tax  appraiser  reported  that  the  transfer  of  the  proper- 
ty constituting  the  trust  fund  was  taxable.  The  appellants  contend 
that  such  property  is  not  taxable  under  the  transfer  tax  laws  of  this 
state,  but  that,  if  section  220  of  the  Tax  Law  (Consol.  Laws,  c.  60)  be 
held  to  authorize  the  imposition  of  a  tax  upon  property  so  transfer- 
red, then  that  such  tax  is  unconstitutional.  The  state  comptroller  also 
appeals  from  the  order  fixing  tax  upon  the  ground  that  the  appraiser 
erred  in  exempting  from  taxation  a  bequest  of  $1,000  to  the  bishop  of 
the  Protestant  Episcopal  Church  of  South  Dakota. 

[1,2]  The  right  of  an  individual  to  make  a  will  or  testament  instru- 
ment is  not  a  natural  or  inherited  right,  but  a  privilege  which  the  state 
can  grant  Or  withhold  at  its  discretion.  If  granted,  it  may  impose 
such  limitations  upon  the  privilege  as  the  Legislature  sees  fit  to  pre- 
scribe. Matter  of  Dows,  167  N.  Y.  227,  60  N.  E.  439,  52  L.  R.  A. 
433,  88  Am.  St.  Rep.  508.  The  transfer  tax  is  not  a  tax  on  property, 
but  on  the  privilege  granted  by  the  state  to  an  individual  to  succeed  to 
the  property  of  a  deceased  person,  and  the  power  which  confers  this 
privilege  may  impose  a  tax  upon  it.  Magoun  v.  Illinois  Trust  Co,,  170 
U.  S.  283,  18  Sup.  Ct.  594,  42  L.  Ed.  1037.  As  the  decedent  was  res- 
ident of  this  state,  the  privilege  of  making  a  will  by  which  she  dis- 
posed of  the  property  constituting  the  trust  fund  was  one  granted  by 
this  state.    That  she  might  have  exercised  the  power  by  an  instrument 
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in  writing  in  the  nature  of  a  last  will  and  testament  is  immaterial, 
because  she  did  not  attempt  to  exercise  the  power  of  any  other  writ- 
ing than  that  propounded  in  this  state  as  her  last  will  and  testament. 
Matter  of  Hull,  111  App.  Div.  323,  97  N.  Y.  Supp.  701. 

[3]  The  trustees  of  her  father's  estate  paid  to  the  executors  ap- 
pointed under  the  decedent's  will  in  this  state  the  property  constituting 
the  trust  fund  held  by  them,  and  the  executors  distributed  this  prop- 
erty to  the  various  legatees  in  accordance  with  the  provisions  of  dece- 
dent's will.  Therefore  the  right  of  these  legatees  to  succeed  to  the 
property  was  derived  from  the  will  of  decedent,  and  upon  this  privilege 
the  state  of  New  York  may  impose  a  tax.  Matter  of  Delano,  176  N. 
Y.  486,  68  N.  E.  871,  64  L.  R.  A.  279,  sustained,  sub  nom.  Chanler 
V.  Kelsey,  205  U.  S.  466,  27  Sup.  Ct.  550,  51  L.  Ed.  882,  It  has  been 
held  that  where  the  donor  of  the  power  was  a  resident  of  this  state  and 
the  power  was  exercised  by  a  nonresident,  the  property  passed  by  vir- 
tue of  a  privilege  granted  by  the  state,  where  the  party  exercising  the 
power  of  appointment  resided  and  was  not  taxable  here.  Matter  of 
Kissel,  65  Misc.  Rep.  443,  121  N.  Y.  Supp.  1088;  Matter  of  Fearing. 
200  N.  Y.  340,  93  N.  E.  956.  In  the  Matter  of  Fearing  the  court 
said: 

"As  Mrs.  Sheldon  [the  donee  of  the  power],  in  making  a  will,  exercised  a 
priTilege  granted  hy  the  laws  of  her  own  state,  and  not'  by  those  of  this  state, 
the  transfers  of  property  effected  thereby  were  beyond  the  reach  of  our  tax 
laws." 

Conversely,  as  the  property  constituting  the  trust  fund  over  which 
the  decedent  exercised  a  power  of  appointment  was  transferred  to  the 
various  legatees  mentioned  in  the  decedent's  will  by  virtue  of  a  privi- 
l^c  granted  by  this  state,  such  transfer  is  taxable. 

[4]  The  bequest  to  the  bishop  of  the  Protestant  Episcopal  Church 
in  South  Dakota  is  exempt  from  taxation.  Section  221  of  the  Tax 
Law ;   Matter  of  Palmer,  33  App.  Div.  307,  53  N.  ¥•  Supp.  847. 

Order  fixing  tax  affirmed. 


(U5  Misc.  Rep.  357) 

In  ro  KELLEY'S  ESTATE. 

(Surrogate's  Court,  New  Tork  Ck)unty.    April  29,  1921.) 

L  Taxalton  «=>861— Only  half  of  property  Jointly  owned  before  passage  of 
act  subject  to  transfer  tax. 

Although  Tax  Law,  §  220,  was  amended  by  Laws  1915,  c.  664,  so  as  to 
Ijrovlde  that  personal  .property  held  jointly  should  be  taxed  as  though 
the  whole  of  such  property  belonged  to  the  deceased,  only  one-half  of  the 
property  owned  jointly  before  the  passage  of  the  act  is  subject  to  taxation 
on  death  of  joint  owner. 

2.  Taxation  ^=»866— Joint  property  acquired  sineo  amendment  subject  to 
transfer  tax. 

Where  securities  jointly  owned  by  a  husband  and  wife  prior  to  effective 
date  of  Laws  1916,  c.  664,  amending  Tax  Law,  §  220,  so  as  to  provide  that 
personal  property  held  jointly  shall  be  taxed  as  though  the  whole  belonged 
to  the  deceased,  were  thereafter  disposed  of,  and  the  proceeds  Invested  in 
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other  stocks  and  bonds,  which  were  held  Jointly  by  husband  and  wife,  the 
whole  of  such  stocks  and  bonds  on  death  of  the  husband  were  taxable  as 
though  he  was  the  owner. 

In  the  matter  of  the  estate  of  Louis  D.  Kelley,  deceased.  From  an 
order  fixing  the  transfer  tax,  the  executrix  appeals.  Order  of  appraiser 
affirmed. 

Simpson,  Thacher  &  Bartlett,  of  New  York  City  (Hamilton  C.  Ricka- 
by,  of  New  York  City,  of  counsel),  for  executrix. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  State  Comptroller. 

COHALAN,  S.  This  appeal  is  taken  by  the  executrix  of  decedent's 
estate  from  the  order  fixing  the  transfer  tax,  on  the  ground  that  certain 
stocks  and  bonds  held  in  the  joint  names  of  decedent  and  his  wife  have 
been  taxed  at  their  entire  value. 

[1  ]  The  decedent  died  July  20,  1919.  In  February,  1910,  he  and  his 
wife  opened  a  joint  account  with  a  brokerage  firm. 

By  chapter  664  of  the  Laws  of  1915,  section  220  of  the  Tax  Law 
(Consol.  Laws,  c.  60),  was  amended  so  as  to  provide  that  personal  prop- 
erty held  jointly  should  be  taxed  "as  though  the  whole  property  to 
which  such  transfer  relates  belonged  absolutely  to  the  deceased 
♦  ♦  ♦  joint  tenant  or  joint  depositor."  This  act  took  effect  May  20 
of  that  year. 

It  was  held  in  the  Matter  of  McKelway's  Estate,  221  N.  Y.  IS,  116 
N.  E.  348,  L.  R.  A.  1917E,  1143,  that  as  to  property  owned  jointly  be- 
fore the  passage  of  the  act  only  half  was  taxable  as  a  transfer  at  the 
death  of  one  of  the  joint  owners,  who  died  subsequent  to  the  amend- 
ment, notwithstanding  the  provision  of  law  that  the  whole  was  subject 
to  the  tax. 

[2]  This  decision  applies  solely  to  property  of  which  a  decedent  was 
a  joint  owner  at  the  time  of  his  death  and  which  was  acquired  prior  to 
the  amendment.  The  transfer  of  all  other  joint  property  is  taxable  on 
the  basis  of  the  entire  value.  The  record  before  the  transfer  tax  ap- 
praiser shows  that  certain  of  the  securities  owned  jointly  prior  to  May 
20,  1915,  were  sold  and  the  proceeds  invested  in  other  stocks  and 
bonds,  which  were  in  the  joint  account  at  the  date  of  decedent's  death. 
The  transfer  of  these  securities  by  the  death  of  one  of  the  joint  tenants 
was  not  of  property  owned  prior  to  the  enactment  of  the  amendment 
above  referred  to,  and  the  tax  must  therefore  be  imposed  on  the  whole 
value  thereof. 

The  report  of  the  appraiser  is  correct,  and  the  order  fixing  tax  af- 
firmed. 
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(196  App.  Div.  764)  ^         ^^,^^ 

In  re  PENN. 

(Supreme  Court,  Appellate  Diyislon,  First  Department.    Hay  13,  1921.) 

AUorney  and  client  <S=s>58-— Disdplinaiy  proceeding  dismissed,  oo  aeeiNint  of 
respondent's  youth  and  inexperience. 

An  attorney,  improperly  writing  a  letter  to  a  lady,  demanding  on  behalt 
of  his  client  the  return  ot  a  diamond  engagement  ring  and  other  valu- 
ables, with  a  statement  that  the  recipient  of  the  letter  was  liable  for 
prosecution,  but,  if  she  returned  the  property,  no  further  proceedings  would 
be  taken,  censured,  but  disciplinary  proceeding  dismissed  by  reason  of  his 
youth  and  Inexperience. 

Disciplinary  proceeding  instituted  by  the  Bar  Association  of  the  Cit}F 
of  New  York  against  James  H.  Penn,  an  attorney.  Respondent  cen- 
sured, and  proceeding  dismissed. 

Argued  before  DOWLING,  LAUGHLIN,  PAGE,  MERREI.L, 
and  GREENBAUM,  JJ. 

Einar  Chrystie,  of  New  York  City,  for  petitioner. 
James  H.  Penn,  of  New  York  City,  pro  se. 

DOWLING,  J.  The  respondent  was  admitted  to  practice  as  an  at- 
torney and  counselor  at  law  in  the  state  of  New  York  in  November, 
1919,  and  has  practiced  as  such  since  his  admission.  On  September 
14,  1920,  on  behalf  of  a  elicit  he  wrote  a  letter  to  a  lady,  demanding 
on  behalf  of  his  client  the  return  of  a  diamond  engagement  ring  and 
other  valuables,  with  a  statement  that  the  recipient  of  the  letter  was 
liable  for  criminal  prosecution,  but  that,  if  she  returned  the  property, 
no  further  proceedings  would  be  taken. 

The  respondent  admits  the  sending  of  the  letter,  admits  that  it  was 
an  improper  letter,  and  that  if  he  had  given  proper  consideration  to 
the  matter  he  would  never  have  sent  it,  avers  diat  the  letter  was  writ- 
ten without  any  remuneration  and  as  an  act  of  friendship,  and  pleads 
his  youth  and  inexperience  in  mitigation  of  the  offense.  He  had  pre- 
viously been  admitted  to  practice  in  the  state  of  New  Jersey,  and  has 
produced  certificates  from  officials  in  that  state  who  knew  him  inti- 
mately and  who  certify  to  his  good  character  and  repute. 

In  view  of  the  respondent's  youth  and  inexperience,  he  is  censured 
for  his  imprudent  act,  and  the  proceedings  will  be  dismissed.  Settle 
order  on  notice.    All  concur. 


MURRAY  V.  H.  P.  CUMMINGS  CONST.  CO.  el  nL 

(Supreme  Court,  Appellate  Division,  Third  Department.    May  4,  1921.) 

^faster  and  servant  <@=>373— Death  of  workman  suffering  cerebral  hemorrhage 
hi  heat  held  compensable. 

Death  of  an  employ^,  suffering  a  cerebral  hemorrhage  while  moving  a 
flat  car  into  position  in  a  gravel  pit,  on  a  hot  day,  held  compensable ;  It 
appearing  that  the  day  was  one  of  the  hottest  of  the  year  and  that  the 
radiation  from  the  sand  intensified  the  heat  to  an  unusual  degree,  and 
that  there  was  no  breeze. 

Kiley,  J.,  dissenting. 

^=9For  other  caaes  see  same  topic  St  KEY-NUMBER  In  all  Key-Numbered  Digests  &  Indexes 
188N.Y.S.— 13 
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Appeal  from  State  Industrial  Commission. 

Proceeding  before  the  State  Industrial  Commission  by  Joseph  Mur- 
ray against  the  H.  P.  Cummings  Construction  Company,  employer,' 
and  the  Employers'  Liability  Assurance  Corporation,  Limited,  insurance 
carrier.  From  an  award  of  compensation,  the  employer  and  insurance 
carrier  appeal.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

F.  X.  Mooney,  of  New  York  City,  for  appellants. 
Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,  and  Ed- 
ward H.  Gilhouse,  of  Saratoga  Springs,  of  counsel),  for  respondent. 

PER  CURIAM.    Award  affirmed.    All  concur,  except 

KILEY,  J.  (dissenting).  The  Commission  first  rejected  the  claim 
of  the  claimant;  upon  a  rehearing,  the  Commission  reversed  its  pre- 
vious decision,  and  found  in  favor  of  claimant.  The  Commission 
found  that  July  16,  1918,  the  day  when  claimant  received  his  injury, 
was  the  hottest  day  of  the  year;   that  at  the  place  where  claimant — 

••was  Injured,  the  temperature  was  exceedingly  high,  in  fact,  it  was  one  of  the 
hottest  days  in  the  year,  and  the  radiation  ^  the  heat  from  the  surrounding 
sand  and  gravel  intensified  the  heat  to  an  iBiusual  degree.  The  air  was  in- 
active, there  was  no  breeze  blowing.  •  •  ♦  These  injuries  resulted  from  a 
cerebral  hemorrhage,  produced  by  the  extraordinary  exertion  and  unusual 
strain  and  excessive  beat  heretofore  described,  which  accelerated  pulsation 
that  intensified  the  blood  pressure  and  ruptured  an  artery  in  the  brain." 

The  award  was  $26.92  biweekly  for  life.  The  carrier  objects  upon 
the  grounds : 

"That  the  disability  is  not  the  result  of  an  accidental  injury  arising  out  of 
and  In  the  course  of  employment,"  that  it  is  not  compensable  under  the  Work- 
men's Compensation  Law  (Consol.  Laws,  c.  G7),  and  "that  no  injury  was  sus- 
tained arising  out  of  and  in  the  course  of  employment." 

The  facts  are  as  follows : 

Claimant  was  49  years  old  at  the  time  he  received  the  alleged  in- 
juries, July  16,  1918.  After  12  o'clock  on  that  day  he,  with  five  or 
six  other  men,  were  sent  to  a  sand  pit  to  get  out  sand.  A  railroad  track 
ran  along  one  edge  of  the  pit,  upon  which  flat  cars  were  placed,  and 
upon  which  these  men  were  to  shovel  sand.  The  cars,  on  tbe  day  in 
question,  were  not  in  place,  and  had  to  be  moved.  This  was  done 
by  using  a  pinch  bar.  The  bar  was  used  by  inserting  the  tapered  end 
between  the  car  wheel  and  the  rail  and  pressing  down  on  the  opposite 
end  of  the  bar,  again  raised  up  and  reinserted  between  the  wheel  and 
rail,  and  the  same  process  repeated.  In  the  intense  heat  the  operation 
was  hard  work.  Men  would  spell  each  other  in  using  the  bar.  The 
car  had  been  moved  in  place,  and  claimant,  while  he  gripped  the  bar 
with  his  left  hand,  felt  that  hand  contract  and  become  numb.  He 
.  went  upon  the  car  and  was  adjusting  a  plank,  so  as  to  hold  the  sand 
upon  the  car,  when  his  left  ankle  turned  over.    He  managed  to  get  to 
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the  comer  of  the  car,  was  helped  down,  and  it  was  then  discovered 
that  his  left  side  was  paralyzed.  He  had  not  felt  well  at  any  time  dur- 
ing the  day;  he  suffered  no  pain.  All  of  the  medical  testimony  agrees 
that  claimant  had  a  cerebral  hemorrhage — ^bursting  of  a  blood  vessel 
on  the  right  or  toward  the  central  portion  of  the  brain.  The  disagree- 
ment is  as  to  what  caused  it. 

It  appears  that  he  had  hardening  of  the  arteries,  and  claimant's  evi- 
dence is  to  the  effect  that  the  intense  heat  and  the  hard  work  increased 
the  blood  pressure,  so  that  the  hardened  artery  gave  way  at  its  weak- 
est point.  Appellants'  evidence  is  to  the  effect  that  conditions  did  not 
produce  the  break;  that  disintegration  set  in  at  some  prior  time,  and 
had  progressed  to  such  an  extent  that  the  final  stage  happened  to  be 
reached  at  this  time,  rather  than  at  some  other  time.  This  sand  pit 
was  really  a  sand  bank  on  top  of  a  hill.  The  sand  had  been  taken  out, 
so  that  the  bank  upon  one  side  was  8  or  9  feet  higher  than  the  floor 
or  bottom  of  the  pit.  The  other  side  was  open,  and  in  such  a  condition, 
as  to  the  nature  of  the  surface,  that  the  railroad  switch  operated  with- 
out difficulty.  No  breeze  was  stirring.  The  finding  of  the  Commis- 
sion is: 

"The  temperature  was  exceedingly  high ;  in  fact,  it  wag  one  of  the  hottest 
days  of  the  year,  and  the  radiation  of  the  heat  from  the  surrounding  sand  and 
gravel  intensified  the  heat  to  an  nnusnal  degree.  The  air  was  inactive ;  there 
was  no  breeze  blowing." 

Again : 

"While  performing  this  work,  it  was  necessary  for  him  to  use  a  great  deal 
of  physical  effort  and  unusual  strain  for  more  than  an  hour." 

And  farther: 

"The  strain,  work,  and  heat  heretofore  described  were  the  producing  causes." 

It  will  be  observed  that  no  finding  was  made  that  the  claimant  was 
subjected  to  any  unusual  or  extra  hazard.  He  worked  in  the  open 
with  the  other  men.  No  sun  nor  heat  could  be  corralled  there,  to  any 
degree  greater  than  any  other  place  in  the  open  air,  save  the  one  state- 
ment in  the  findings  that  the  sand  radiated  the  heat.  No  claim  was 
made  that  the  hazard  was  unusual.  The  claim  is  that  the  hard  work 
was  the  proximate  cause ;  the  work  in  the  heat.  It  will  be  observed 
that  claimant  points  to  no  unusual  hazard,  the  cause  or  foundation 
of  which  was  created  by  his  employer.  There  may  be  a  hazard  of 
employment,  not  created  by  the  employer — as,  for  instance,  the  as- 
sault cases  that  have  been  sustained. 

In  Campbell  v.  Qausen-Flanagan  Brewery,  183  App.  Div.  499, 
171  N.  Y.  Supp.  522,  a  driver  of  a  brewery  wagon  suffered  a  sunstroke 
on  the  highway,  in  the  open.    Judge  Cochrane  wrote : 

"The  question  is  whether  the  deceased,  by  reason  of  his  employment, 
was  subjected  to  a  special  and  increased  hazard,  not  common  to  the  public 
In  general,  but  because  of  the  peculiar  circumstances  under  which  he  was  re- 
quired to  work." 

He  then  cites  the  case  of  Hemon  v.  Holihan,  14  State  Dept.  Rep. 
597,  and  says  the  principle  applicable  to  those  cases  was  correctly  stated 
by  Commissioner  Mitchell,  and  quotes  from  that  case  as  follows : 
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"The  deceased  was  required  to  work  on  a  very  hot  day  In  a  close  car  handling 
lumber,  which  required  great  exertion.  This  work,  under  these  circumstanced, 
therefore,  subjected  him  to  a  special  and  increased  hazard.  The  deceased 
sustained  a  sunstroke,  not  by  reason  of  a  risk  assumed  by  the  public  in  general, 
but  because  of  the  special  circumstances  under  wiiich  he  was  required  to 
work." 

The  inference  is  that  the  commissioner  found  that  the  deceased  was 
subjected  to  a  special  and  increased  hazard,  not  assumed  by  the  pub- 
lic in  general.  An  award  was  had  in  that  case,  and  was  affirmed  in 
this  court.  182  App.  Div.  126,  169  N.  Y.  Supp.  705 ;  Judge  H.  T. 
Kellogg  writing  the  opinion.  In  183  App.  Div.,  supra,  the  appeal  was 
by  the  claimant,  and  this  court  sustained  the  determination  of  the 
Commission  denying  an  award.  These  two  cases  represent  the  oppo- 
site poles  of  the  holdings  in  this  court  on  these  heat  cases. 

Brezzenski  v.  Crenshaw  Engineering  Co.,  188  App.  Div.  511,  177 
N.  Y.  Supp.  109,  is  another  heat  prostration  case.  The  deceased,  while 
at  work  along  the  tracks  of  an  elevated  railway,  on  an  intensely  hot 
day,  suffered  a  sunstroke,  and  died  next  day.  Widow  and  minor 
children  had  an  award ;  it  was  reversed  in  this  court,  and  sent  back  for 
further  action.    Judge  H.  T.  Kellogg,  writing  the  opinion,  said : 

"In  the  case  at  bar  the  Commission  did  not  find  that  the  deceased  came  to 
his  death  through  exposure,  by  reason  of  his  employment,  to  heat  more  ex- 
cessive than  that  to  which  others  were  subjected,  or  through  any  special 
hazard  of  his  employment." 

The  respondents  urge  that  their  contention  is  sustained  by  the  hold- 
ing in  Uhl  V.  Guarantee  Construction  Co.,  174  App.  Div.  571,  161  N. 
Y.  Supp.  659;  Fowler  v.  Risedorph  Bottling  Co.,  175  App.  Div.  224, 
161  N.  Y.  Supp.  535 ;  Gibbons  v.  Marx  &  Rawolle,  181  App.  Div.  142, 
168  N.  Y.  Supp.  412.  Those  cases  all  involve  the  question  of  a  strain 
and  its  effect  upon  the  heart;  it  is  suggested^  but  not  deciding  the 
point,  that  there  is  a  distinction  between  an  individual  strain,  to  which 
the  public,  in  general,  is  not  subjected,  and  a  sunstroke,  occurring  in 
the  open  under  circumstances  to  which  many,  and  the  public  generally, 
are  alike  subiected.  The  struggle  on  the  part  of  the  claimant  to  bring 
out  the  facts  in  this  case  was  directed  toward  showing  the  work  was 
hard  and  the  day  hot.  Claimant  engaged  to  do  his  task  on  that  day, 
and  in  the  temperature  prevailing.  The  only  item  of  evidence  that 
looks  like  anything  unusual  or  different  from  that  existing  anywhere 
in  that  locality  was  when  it  is  said  the  sand  reflected  the  heat ;  that 
is  insignificant  when  we  recall  that  claimant  had  not  worked  in  the 
sand  pit,  but  upon  the  track  below  the  pit  and  in  open  country.  A  man 
might  be  required  to  work  in  an  excessively  hot  room,  on  a  hot  day, 
over  a  boiler,  under  a  roof,  with  the  hot  sun  coming  down,  or  in  an 
inclosure  exposed  to  the  direct  rays  of  the  sun.  Such  is  not  the  case 
here.  This  man  was  doing  the  work  he  was  engaged  to  do ;  misfor- 
tune, which  had  pursued  him,  reached  him  at  this  time;  and  unless 
the  Workmen's  Compensation  Law  is  amended  so  as  to  cover  every- 
thing happening  to  an  employe  when  at  work,  without  regard  to  its 
cause,  I  do  not  see  how  this  award  can  be  sustained.    If  there  was  an 
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unusual  hazard,  inherent  in  this  employment,  it  ought  to  be  so  found ; 
until  it  is  so  found,  the  rule  laid  down  in  Gentclong  v.  American  Hide 
&  Leather  Co.,  194  App.  Div.  9.  184  N.  Y.  Supp.  808,  should  prevail. 
I  favor  a  reversal  of  the  award,  and  that  the  case  be  sent  back  to 
the  Commission  for  such  further  action  as  may  be  advised. 


(190  App.  Div.  451) 

In  ro  SEVENTH  AVE.  AND  VARICK  ST.  IN  CITT  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  29,  1921.) 

1.  Eminent  domain  €»>155— Awards  to  tenant  and  to  owners  ot  fee  held  not 

In  violation  of  role  requiring  such  awards  on  same  theory. 

In  condemnation  proceedings  by  the  city  of  New  York,  awards  to  tne 
tenant  and  to  the  executors  of  the  deceased  owner  of  the  fee  for  damages 
to  it,  subject  to  the  leasehold,  held  not  made  in  violation  of  the  rule  that 
the  award  to  the  tenant  and  to  the  owners  of  the  fee  subject  to  lease 
must  be  made  on  the  same  theory. 

2.  Eminent  domain  ^s»149— Total  of  awardii  made  for  pareel  condemned 

ooidd  not  exeeed  ittarket  value  of  property  taken  plus  damages  to  re- 
mainder. 

It  was  the  duty  of  commissioners,  in  proceedings  by  the  city  of  New 
Tork  to  condemn  land  for  a  street  improvement,  first  to  determine  the 
market  value  of  the  property  taken  at  the  time  title  thereto  vested  in  the 
city,  and  the  damages  to  the  remainder  of  the  particular  parcel  In  conse- 
quence of  being  separated  from  the  parcel  as  a  whole,  and  the  total  of 
the  awards  made  for  the  parcel,  embracing  a  leasehold  interest  and  the  fee 
ownership  subject  to  the  leasehold  could  in  no  event  exceed  the  two 
amounts  thus  ascertained. 

3.  Eminent  domain  ^=>157 — Commlssionen,  on  showing  of  lease,  under  duty 

to  determine  value  and  deduct  amount  for  award  to  tenant. 

In  proce^ngs  by  the  city  of  New  York  to  condemn  land  for  a  street 
improvement,  proof  having  been  made  that  a  lease  was  outstanding  on  a 
particular,  parcel  of  land,  and  evidence  having  been  offered  with  respect 
to  the  value  of  the  lease  for  the  unexpired  term,  it  became  the  duty  of 
the  commissionei*s  to  determine  its  value  and  deduct  the  amount  from  the 
total  awarded  for  the  parcel  as  a  whole,  and  to  award  it  to  the  tenant. 

4.  Eminent  domain  <e=»234(6)--CommisslonerB  authorized  to  reopen  bearing 

to  value  leasehold. 

Under  Greater  New  York  Charter,  §  1011,  enacted  by  Laws  1915,  c.  606, 
in  proceedings  by  the  city  of  New  York  to  condemn  land  for  a  street  im- 
provement, the  commissioners,  when  objection  to  their  tentative  report 
was  interposed  that  they  had  not  made  an  award  for  a  leasehold  interest, 
were  authorized  to  reopen  the  hearing. 

5.  Eminent  domain  <@=»147 — Awwd  to  lessee  must  be  eonfined  to  rental  value 

over  rent  reserved. 

In  proceedings  by  the  city  of  New  Tork  to  condemn  land  for  a  street 
improvement,  the  award  to  a  lessee  for  his  leasehold  interest  must  be 
confined  to  the  rental  value  over  and  above  the  rent  reserved. 

6.  Eminent  domain  ^=»131— No  rule  of  law  exists  whereby  market  value  of 

eondemned  property  detemunable  by  eapitalizing  rent,  etc 

There  is  no  fixed  rule  of  law  w^hereby  the  market  value  of  property  con- 
demned for  public  purposes  is  to  be  determined  by  capitalizing  the  rent 
reserved  in  a  lease  thereof,  or  w^hat  experts  consider  the  reasonable  rental 
value,  and  there  is  no  fixed  rule  with  respect  to  the  percentage  on  which 

^ssFor  other  cases  see  same  topic  A  KEY -NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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such  capitalization  should  be  made,  nor  is  it  the  rule  conversely  that  the 
fair  rental  value,  to  determine  the  value  of  a  leasehold,  may  be  ob- 
tained by  assuming  that  the  rental  should  return  a  certain  percentage  on 
the  value  of  the  property. 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  application  of  the  City  of  New  York  relative 
to  acquiring  title,  wherever  the  same  has  not  been  heretofore  acquired 
for  the  same  purpose  in  fee,  to  the  lands,  tenements,  and  heredita- 
ments required  for  the  southerly  extension  of  Seventh  avenue,  from 
Greenwich  avenue  to  Carmine  street,  to  the  widening  of  Varick  street, 
from  Carmine  street  to  Franklin  street,  and  to  the  extension  of  Varick 
street,  from  Franklin  street  to  West  Broadway,  borough  of  Manhat- 
tan, as  laid  out  on  the  map  or  plan  of  the  city  of  New  York  by  resolu- 
tion adopted  by  the  board  of  estimate  and  apportionment  on  March  21, 
1912,  and  approved  by  the  Mayor  on  March  27,  1912,  as  amended  by 
an  order  of  the  Supreme  Court,  First  Department,  dated  April  6,  1915, 
and  entered  in  the  office  of  the  clerk  of  the  county  of  New  York, 
April  7,  1915,  by  including  the  unacquired  portion  of  Varick  street,  be- 
tween Laight  street  and  Beach  street;  said  unacquired  portion  of 
Varick  street  being  occupied  by  steps  of  the  portico  of  St.  John's 
Chapel  and  having  a  length  of  about  80  feet  and  a  width  of  about  8 
feet.  From  order  of  the  Special  Term  as  resettled,  confirming  the  re- 
port of  the  commissioners  of  estimate  as  to  the  award  to  the  Duval 
Company  for  its  leasehold  interest  in  a  particular  damage  parcel  and 
refusing  to  confirm  the  report  of  the  commissioners  with  respect  to 
award  to  the  executors  of  Henry  Welsh,  deceased,  for  damages  to  the 
fee  subject  to  the  leasehold,  and  returning  the  report  to  the  commis- 
sioners for  further  consideration  with  respect  thereto,  the  city  appeals. 
Order,  in  so  far  as  confirming  award  as  to  the  leasehold  interest,  af- 
firmed; in  so  far  as  denying  motion  for  confirmation  of  award  to  the 
executors,  reversed,  and  award  confirmed. 

Argued  before  DOWUNG,  LAUGHLIN,  PAGE,  MERRELL, 
and  GREENBAUM,  JJ. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (L.  Howell  La 
Motte,  of  New  York  City,  of  counsel,  and  Joel  J.  Squier,  of  New  York 
City,  on  the  brief),  for  appellant  city  of  New  York. 

Truman  H.  &  George  E.  Baldwin,  of  New  York  City  (Ralph  L. 
Baldwin,  of  New  York  City,  of  counsel),  for  respondent  Welsh. 

Michael  J.  Mulqueen,  of  New  York  City  (Charles  Lamb,  of  New 
York  City,  on  the  brief),  for  respondent  Duval  Co. 

LAUGHLIN,  J.  The  commissioners  of  estimate  and  the  commis- 
sioner of  assessment  were  appointed  by  an  order  of  the  Supreme  "Court 
on  the  31st  of  July,  1913.  The  proceeding  embraced  254  damage 
parcels,  and  the  awards  therefor  aggregated  the  sum  of  $5,971,635.- 
67.  On  the  18th  of  February,  1918,  the  commissioners  signed  and 
filed  with  the  bureau  of  street  openings  of  the  law  department  their 
abstract  of  damages,  and  notice  of  the  filing  thereof  was  duly  given 
as  required  by  law.  With  respect  to  the  parcel  in  question,  although 
the  lease  had  been  proved  before  the  commissioners,  and  evidence  had 
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been  given  in  behalf  of  the  lessee  tending  to  show  that  the  actual  ren- 
tal value  was  considerably  more  than  the  rent  reserved,  and  that  there- 
fore the  lease  had  a  substantial  value,  and  this  evidence  was  uncontro- 
verted,  the  commissioners  made  no  award  to  the  tenant,  but  made  the 
entire  award  for  the  parcel  to  the  executors.  To  this  the  tenant,  pursu- 
ant to  the  notice,  filed  objections,  and  thereupon  the  commissioners  re- 
opened the  hearing  and  received  the  testimony  of  another  witness  in 
behalf  of  the  tenant. 

The  executors  were  represented  at  the  hearing,  and  neither  cross- 
examined  the  witness  nor  offered  any  further  evidence.  The  commis- 
sioners thereafter  considered  the  evidence  originally  offered  in  behalf 
of  the  tenant  and  the  additional  evidence,  and  the  arguments  made  in 
behalf  of  the  tenant  and  the  executors,  and  prepared  and  filed  new 
awards  for  this  parcel,  increasing  the  total  award  therefor  by  $3,000, 
but  reducing  the  award  of  $98,913.20  originally  made  to  the  executors 
by  $2,000,  and  awarding  to  the  tenant  $5,000.  The  commissioners 
then  formally  summoned  the  executors  before  them  to  show  cause  why 
the  original  award  to  them  should  not  be  reduced  by  $2,000,  and  heard 
arguments  in  behalf  of  the  executors,  who,  however,  offered  no  fur- 
ther evidence.  The  original  report,  as  thus  amended,  was  duly  pre- 
sented for  confirmation.  No  objection  was  filed  to  the  award  to  the 
tenant,  but  the  executors  filed  objections  to  the"Uward  to  them.  With 
the  exception  of  the  award  to  the  executors  for  this  parcel  and  a 
small  award  for  damage  parcel  No.  117-A,  the  report  was  confirmed 
and  acquiesced  in. 

The  city  contends  on  the  appeal  that  the  award  to  the  executors 
should  have  been  confirmed,  but  it  further  contends  that,  if  the  order 
referring  the  report  back  to  the  commissioners  with  respect  to  the 
award  to  the  executors  is  sustained,  then  the  award  made  to  the  tenant 
should  also  be  returned,  and  it  so  contended  on  the  hearing  on  the  mo- 
tion for  confirmation,  although  it  filed  no  objections  to  the  award  to 
the  tenant,  and  does  not  even  now  claim  that  the  award  to  the  tenant 
was  excessive.  The  award  for  damage  parcel  117-A  was  also  referred 
back  to  the  commissioners,  but  that  part  of  the  order  has  evidently  been 
acquiesced  in  and  is  not  involved  on  this  appeal. 

[1]  The  theory  on  which  the  court  remitted  the  award  to  the  execu- 
tors back  to  the  commissioners,  as  shown  by  the  opinion,  is  that  the 
commissioners  did  n(!)t  make  the  award  to  the  tenant  and  to  the  execu- 
tors as  owners  of  the  fee  subject  to  the  lease  on  the  same  theory,  as  re- 
quired by  Matter  of  City  of  New  York  (Delancey  Street),  120  App. 
Div.  700,  105  N.  Y.  Supp.  779.  We  are  of  opinion  that  the  record 
does  not  show  that  the  awards  to  the  tenant  and  to  the  executors  were 
made  in  violation  of  the  rule  prescribed  by  that  decision  and  that  the 
award  to  the  owners  should  have  been  confirmed.  The  record  pre- 
sents for  review  no  point  with  respect  to  the  reception  or  exclusion  of 
evidence,  for  no  evidence  received  was  objected  to,  with  the  exception 
that  the  city  objected  generally  to  the  commissioners  so  reopening  the 
hearing  and  receiving  the  further  testimony  of  the  witness  for  the 
tenant,  and  no  evidence  offered  was  excluded  on  objection  interposed 
thereto. 
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The  theory  on  which  counsel  for  the  executors  asked  that  the  award 
to  them  be  remitted  to  the  commissioners,  and  on  which  he  endeavors 
to  sustain  the  order  in  that  respect,  is  that  the  awards  as  finally  made 
show  that  the  award  to  the  tenant  for  the  value  of  the  unexpired  lease- 
hold was  based  on  an  assumed  rental  value  of  $10,224  per  annum,  and 
the  award  to  the  executors  was  based  on  the  assumption  that  the  an- 
nual rental  of  $8,750  reserved  in  the  lease  was  the  fair  rental  value 
of  the  premises,  and  that  the  value  of  the  whole  parcel  was  determined 
by  capitalizing  the  rent  reserved  in  the  lease  at  7  per  cent.  That  con- 
tention is  not  borne  out  by  the  record,  and  is  predicated  wholly  on 
speculation. 

The  damage  parcel  in  question  was  known  as  Nos.  131-137  Frank- 
lin street,  having  a  frontage  on  the  southerly  side  of  Franklin  street 
of  84.54  feet,  and  extending  in  depth  at  right  angles  to  Franklin  street 
84  feet,  but  being  of  the  width  of  only  44.81  feet  in  the  rear,  on  which 
was  erected  a  six-story  loft  building.  From  the  easterly  side  of  this 
parcel  an  irregular  piece  was  taken,  containing  5,550  square  feet, 
leaving  an  irregular  remainder  on  the  west,  having  a  frontage  on 
Franklin  street  of  24.50  feet  and  containing  2,030  square  feet.  It  was 
conceded  that  the  taking  worked  a  total  destruction  of  the  building. 
The  award,  therefore,  was  for  the  value  of  the  land  taken  and  of  the 
building,  and  the  damage  to  the  remainder  of  the  parcel.  The  entire 
property  was  leased  to  the  tenant  on  the  3d  of  September,  1907,  for  a 
term  of  9  years  and  7  months  ending  May  1,  1917.  The  unexpired 
period  of  the  lease,  when  title  vested  in  the  city,  was  3  years  and  8 
months.  The  rent  reserved  per  annuin,  divided  by  the  number  of 
square  feet  of  flooring  space  in  the  building,  gives  the  rental  per 
square  foot  of  22.7  cents. 

On  the  original  hearing  an  expert  for  the  executors  testified  that  the 
reasonable  market  value  of  the  property  as  a  whole,  when  title  to  part 
of  it  vested  in  the  city,  was  $193,113,  and  that  the  value  of  the  land 
alone  was  $112,813,  and  tliat  the  value  of  the  building  was  $80,300, 
and  the  value  of  the  land  not  taken  was  $31,240,  giving  the  total  dam- 
ages as  $161,873.  He  valued  the  land  without  the  building  at  $16  per 
square  foot.  On  the  total  valuation  of  the  parcel  as  given  by  him,  the 
rent  reserved  in  the  lease  was  only  4^^  per  cent.  An  expert  builder 
called  by  the  executors  testified  that  the  value  of  the  building,  less 
machinery  and  elevators,  was  $74,012.28.  A  machinery  expert  called 
by  them  testified,  in  substance,  that  the  damage  to  the  machinery  was 
$5,678.  An  expert  for  the  tenant  testified,  in  substance,  that  the  market 
value  of  the  lease  for  the  unexpired  term,  over  and  above  the  rent  re- 
served, was  $15,000,  and  that  the  fair  annual  renial  value  was  $13,500 
per  annum.  It  appeared  on  his  cross-examination  that  he  arrived  at 
his  opinion  with  respect  to  the  annual  rental  value  by  estimating  the 
total  value  of  the  property  at  $192,000,  the  land  at  $98,568,  and  the 
building  at  $93,000,  and  by  calculating  that  the  property  should  return 
to  the  landlord  a  renial  of  7  per  cent,  on  the  valuation.  Plainly  that 
was  very  theoretical,  and  of  but  little  probative  force,  save  as  it  was 
supported  presumably  by  his  knowledge  of  the  adaptability  of  the 
premises  and  their  availability  and  the  demand  therefor  and  the  proba- 
bility with  respect  to  the  continuance  thereof. 
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An  expert  called  by  the  city  gave  as  his  opinion  that  the  market 
value  of  the  parcel  as  a  whole,  including  the  building,  was  $113,700; 
and  he  estimated  the  value  of  the  land  as  $77,700,  and  of  improve- 
ments as  at  $36,000,  and  the  value  of  the  land  remaining  as  $25,- 
578.  According  to  his  opinion,  the  total  damages  were  $88,122,  which 
was  made  up  of  $52,122  for  the  land  taken  and  the  damages  to  the  re- 
mainder, and  $36,000  for  improvements.  He  took  as  a  unit  of  valua- 
tion $14  per  square  foot  of  the  land,  thus  differing  $2  per  square  foot 
from  the  expert  called  by  the  executors.  He  was  of  opinion  that  the 
land  alone  was  worth  $14  per  square  foot,  and  on  that  basis,  by  com- 
putation, he  ascertained  the  value  of  the  land  without  the  improve- 
ments; but,  in  order  to  ascertain  the  value  of  the  improvements,  he 
went  through  a  theoretical  process  of  reasoning  which  manifestly 
would  not  be  applicable  to  all  cases.  He  consider.ed  that  the  property 
should  yield  a  gross  rental  of  8  per  cent,  on  its  valuation,  and  he  as- 
sumed that  the  rent  reserved  was  the  reasonable  rental,  and  therefore 
capitalized  it  on  an  8  per  cent,  basis,  and  concluded  that  the  result  thus 
attained  would  show  the  market  value  of  the  premises  as  a  whole,  and 
from  that  he  deducted  what  he  considered  to  be  the  market  value  of 
the  land  at  $14  per  square  foot,  and  concluded  that  the  remainder  thus 
obtained  showed  the  value  of  the  improvements.  It  is  manifest  that 
the  correctness  of  that  process  of  reasoning  depends  primarily  on 
whether  the  rent  reserved  should  net  a  landlord  8  per  cent,  on  the  value 
of  the  premises,  and  whether  it  is  and  will  be  the  fair  annual  rental 
value  for  the  use  of  the  premises,  not  only  for  the  time  being,  but  for 
a  considerable  time  to  come.  The  fact  that  a  tenant  has  agreed  to  pay 
a  specified  annual  rental  for  a  short  period,  as  here,  does  not  prove 
this.  It  would  seem  that  evidence  based  on  general  rentals  of  similar 
property  in  the  neighborhood  would  be  more  cogent  evidence  of  the 
actual  rental  value,  and  as  to  that  there  was  no  evidence  before  the 
commissioners  reopened  the  hearing.  An  expert  on  the  value  of  ma- 
chinery called  by  tfie  city  testified,  in  substance,  that  the  market  value 
of  the  machinery  taken  was  only  $3,497.20.  It  appears  that  the  com- 
missioners personally  inspected  and  viewed  the  property  many  times. 
[2-4]  It  was  the  duty  of  the  commissioners  first  to  determine  the 
market  value  of  the  property  taken  at  the  time  title  thereto  vested  in 
the  city  and  the  damages  to  the  remainder  of  the  parcel  in  consequence 
of  being  separated  from  the  parcel  as  a  whole;  and  the  total  of  the 
awards  made  for  the  parcel  could  in  no  event  exceed  the  two  amounts 
thus  to  be  ascertained.  Matter  of  the  City  of  New  York  (Delancey 
Street),  supra.  Were  it  not  for  the  lease,  this  would  have  ended  the 
duties  of  the  commissioners  with  fespect  to  awards  for  this  parcel; 
but  proof  having  been  made  that  this  lease  was  outstanding,  and  evi- 
dence having  been  offered  with  respect  to  the  value  of  the  lease  for 
the  unexpired  term,  it  became  the  duty  of  the  commissioners  to  deter- 
mine its  value  and  to  deduct  the  amount  thereof  from  the  total  of  the 
awards  for  the  parcel  as  a  whole,  and  to  award  it  to  the  tenant.  Mat- 
ter of  the  City  of  New  York  (Delancey  Street),  supra.  Whether  for 
some  unexplained  reason  they  failed  to  do  this  originally,  or  whether 
they  were  of  opinion  that  the  lease  had  no  value  over  and  above  the 
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rent  reserved,  does  not  appear.  But  when  objection  in  that  regard  was 
interposed  to  their  tentative  report,  they  reopened  the  hearing,  and  this 
they  were  authorized  to  do  (Greater  New  York  Charter  [Laws  1901, 
c.  466]  §§  981,  984,  as  amended  by  Laws  1906,  c.  658,  and  Laws  1909, 
c.  394,  now  sections  1011,  1013,  as  added  by  Laws  1915,  c.  606),^  and 
after  hearing  the  further  testimony  offered  and  counsel  for  the  re- 
spective parties  they  made  the  new  awards  as  already  stated. 

On  the  rehearing  the  tenant  called  a  witness  not  sworn  on  the 
original  hearing.  He  testified  that  the  fair  rental  value  was  $11,500 
per  annum,  and  the  fair  market  value  of  the  lease  for  the  unexpired  pe- 
riod was  $9,000  and  that  7  per  cent-  gross  rental  would  be  a  reasonable 
income  for  the  property.  He  was  cross-examined  by  the  city,  but  not 
in  behalf  of  the  executors,  although  the  attention  of  their  counsel  was 
specifically  drawn  by  the  commissioners  to  this  point  at  the  time,  and  an 
opportunity  for  such  cross-examination  was  afforded.  The  witness 
showed  familiarity  with  the  prevailing  rate  of  rentals  for  similar  prop- 
erty in  the  neighborhood,  and  his  opinion  to  the  effect  that  the  rental 
value  of  this  property  was  thus  considerably  greater  than  the  rent  re- 
served in  the  lease  was  largely  predicated  thereon.  The  record  shows 
that  some  of  the  witnesses  indulged  in  theories  with  respect  to  deter- 
mining the  market  value  of  the  land  and  of  the  buildings,  and  of  the 
lease  for  the  unexpired  period,  which  would  have  rendered  their  testi- 
mony incompetent  as  direct  evidence,  but  which  might  properly  have 
been  drawn  out  on  cross-examination  to  ascertain  the  basis- on  which 
their  opinions  were  predicated,  and  to  test  the  value  thereof ;  but  the 
record  is  barren  of  any  evidence  tending  to  show  that  the  commission- 
ers proceeded  on  any  erroneous  theory  or  principle,  or  on  any  principle 
other  than  those  correctly  laid  down  in  Matter  of  the  City  of  New  York 
(Delancey  Street),  supra. 

It  is  to  be  inferred  that,  after  taking  this  additional  evidence  and 
hearing  further  arguments,  the  commissioners  determined,  and  allow- 
,  ed  their  determination  to  become  known,  to  award  the  tenant  $5,000, 
and  to  reduce  the  award  originally  made  to  the  executors  by  $2,000, 
and  evidently  as  a  matter  of  precaution  they  issued  an  order  to  the 
executors  to  show  cause  why  that  should  not  be  done.  On  the  return 
of  the  order  to  show  cause  all  parties  in  interest  appeared.  It  was  as- 
serted at  the  outset  by  counsel  for  the  executors  that  the  commis- 
sioners had  determined  the  total  valuation  as  $124,285,  and  that  they 
had  "capitalized"  this  at  7  per  cent.,  making  a  rental  value  of  $8,700, 
by  which  was  doubtless  meant  that  an  income  of  7  per  cent,  on  that 
valuation  would  require  a  rental  of  $8,700,  and  that  his  understanding 
was  that,  rent  reserved  being  greater  than  that  amount,  no  award  was 
made  to  the  lessee,  and  that,  as  a  result  of  the  rehearing,  the  commis- 
sioners had  increased  the  total  value  of  the  property  to  the  extent  of 
$3,000.  One  of  the  commissioners  expressed  disagreement  with  part 
of  this  statement,  and  none  of  them  acquiesced  in  any  of  it;  and  the 
chairman  answered  it  by  stating  that  the  commissioners  had  met  and 
considered  the  objections  interposed  by  the  tenant  to  their  failure  to 
make  an  award  to  it,  and  had  heard  and  considered  the  additional  evi- 
dence offered  in  behalf  of  the  tenant,  and  based  their  final  award  to  the 
tenant  thereon. 
1  See  T>aws  11)1  .■),  e.  000,  §§  1,  3. 
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Counsel  for  the  executors  in  discussing  the  matter  with  the  commis- 
sioners indulged  in  the  assumption  that  the  awards  had  been  arrived  at 
as  the  result  of  calculations  based  on  the  capitalization  of  rentals  and 
claimed  that  in  the  case  of  the  award  to  the  executors,  the  capitaliza- 
tion was  on  the  rent  reserved  and  in  the  case  of  the  award  to  the  ten- 
ant, it  was  on  an  assumed  rental  value  per  annum  of  $10,050.  It  was 
not  required  that  the  original  award  should  be  separated,  so  as  to 
show  separately  the  award  made  for  the  land  and  for  the  improvements 
and  for  the  damages  to  the  remainder,  and  presumably  it  did  not  so 
show ;  but  on  the  rehearing  counsel  for  the  executors  asserted  that  the 
commissioners  ascertained  that  the  valuation  of  the  parcel  as  a  whole 
was  $124,285.    To  this  one  of  the  commissioners  replied  as  follows : 

"I  do  not  know  about  the  $285.  I  haven't  any  such  figure.  I  figure  that  the 
land  in  the  original  was  $88,800,  and  I  figure  that  the  building  was  $30,000*' 

— and  said  that  his  memorandum  showed  that  they  considered  that 
the  total  value  was  $124,800.  At  this  point  counsel  for  the  executors 
asserted  that  the  commissioners  found  that  the  annual  rental  value  was 
$8,700,  and  that  they  had  capitalized  that  at  7  per  cent.,  and  thus  ar- 
rived at  said  total  valuation;  but  the  same  commissioner  thereupon 
remarked,  "I  haven't  any  notice  of  that,"  and  the  other  commission- 
ers said  nothing.  Counsel  for  the  executors  further  stated  that  the 
effect  of  the  new  finding  by  the  commissioners  that  the  total  value  was 
$3,000  more  than  that  originally  found  by  them  was  to  increase  the 
annual, rental  by  about  $200  per  annum,  which  would  make  it  $8,900 
per  annum,  or  $150  per  annum  more  than  the  rent  reserved,  which 
would  give  the  value  of  the  unexpired  term  of  the  lease  as  about  $550. 
He  did  not  so  state,  but  evidently  his  theory  was  that  a  fair  return  on 
the  additional  valuation  of  $3,000  would  have  added  to  the  rental  valua- 
tion about  $200,  and  on  that  theory  he  asked.  How,  therefore,  could  the 
tenant  be  awarded  $5,000?  Thereupon  the  chairman  of  the  commission 
stated  that  the  owner  of  the  lease  introduced  testimony  with  respect  to 
the  value  of  the  leasehold,  and  the  value  of  all  leaseholds  in  the  vicini- 
ty, and  the  rent  reserved  for  similar  property  in  the  immediate  neigh- 
borhood, and  that  the  attention  of  counsel  for  the  executors  was  called 
to  this  testimony,  and  an  opportunity  offered  for  cross-examination, 
but  th'at  the  executors  did  not  avail  themselves  of  such  opportunity,  and 
that  the  commissioners  after  due  deliberation  awarded  the  lessee  dam- 
ages in  the  sum  of  $5,000,  and  increased  the  award  for  damages  to  the 
whole  parcel  by  $3,000.  Counsel  for  the  executors  thereupon  stated 
that,  if  the  award  to  the  tenant  was  correct,  "it  woyld  calculate  that 
the  rental  value  of  the  premises  were  approximately  $1,300  a  year 
over  and  above  the  rent  reserved  in  the  lease/'  and  that  the  lease  had 
3%  years  to  run,  and  the  rent  reserved  was  $8,750,  "which  would  give 
a  rental  value  to  those  premises  of  approximately  $1,050  a  year."  The 
record  does  not  disclose  what  impression  this  statement  made  on  the 
commissioners,  and  it  is  too  indefinite  to  be  made  the  basis  of  any  as- 
sumption with  respect  to  what  was  meant. 

[5]  Counsel  for  the  executors  thereupon  further  correctly  contend- 
ed that  the  rule  was  that  the  award  to  a  lessee  must  be  confined  to  the 
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rental  value  over  and  above  the  rent  reserved ;  and  he  further  assert- 
ed, without  pointing  out  any  evidence  or  theory  in  support  thereof, 
that  if  the  damage  to  the  lessee  is  right,  the  proposed  award  to  the 
executors  was  from  $20,000  to  $25,000  too  low.  He  also  asserted, 
without  anything  upon  the  record  to  sustain  it,  that  the  original  capital- 
ization of  the  building  by  the  commissioners  in  the  preliminary  report 
was  7  per  cent,  on  a  rental  value  of  $8,700,  but  on  the  new  rental  value 
it  would  be  about  9  per  cent.,  and  stated  that  the  executors  objected  to 
any  decrease  in  the  amount  to  be  awarded  to  them,  and  admitted  that 
the  tenant  was  entitled  to  an  award  of  $550,  but  objected  to  the  award 
of  $5,000.  This  is  the  substance  of  what  the  record  shows,  so  far  as 
material  to  the  points  presented  by  the  appeal.  It  needs  no  argument 
thereon  to  show  that  the  record  affords  no  possible  basis  for  inference 
that  the  commissioners  have  proceeded  in  disregard  of  any  legal  prin- 
ciple. 

[B]  The  criticism  of  this  record  is  predicated  on  the  erroneous  as- 
sumption that  there  is  some  fixed  rule  of  law  by  which  the  market  val- 
ue of  property  condemned  for  public  purposes  is  to  be  determined  by 
capitalizing  the  rent  reserved  in  a  lease  thereof,  or  what  experts  consid- 
er the  reasonable  rental  value,  and  that  there  is  a  fixed  rule  with  respect 
to  the  percentage  upon  which,  such  capitalization  should  be  made,  and, 
conversely,  that  the  fair  rental  value  for  the  purpose  of  determining 
the  value  of  a  lease  may  be  obtained  by  assuming  that  the  rental  should 
return  a  certain  percentage  on  the  value  of  the  property,  and  that  the 
commissioners  attempted  to  apply  those  theories  here,  but  did  not  ap- 
ply them  in  the  same  manner  with  respect  to  the  executors  and  the 
tenant.  The  answer  to  those  contentions  is  that  they  are  not  borne 
out  by  the  record,  and  that  there  is  nothing  to  show  that  the  commis- 
sioners did  not  determine  the  entire  amount  of  damages  on  the  proper 
theory  and  basis,  and  did  not  then  determine  the  value  of  the  unexpir- 
ed term  of  the  lease  over  and  above  the  rent  reserved,  and  make  an 
award  to  the  tenant  therefor  on  the  proper  theory  and  basis. 

It  follows  that  the  order,  in  so  far  as  it  confirmed  the  award  as  to 
the  leasehold  interest,  should  be  affirmed,  with  $10  costs  and  disburse- 
ments to  the  respondent  the  Duval  Company,  and  in  so  far  as  it  de- 
nies the  motion  for  the  confirmation  of  tne  award  to  the  executors,  it 
should  be  reversed,  with  $10  costs  and  disbursements,  and  the  ^ward 
confirmed,  with  $10  costs.    All  concur. 


190TH  ST.  REALTY  CORPORATION  ▼.  CROWELL. 

(Supreme  Court,  Appellate  Term,  Tirst  Department.    April  28,  1921.) 

1.  Landlord  and  tenant  <e==>278H,  New,  vol.  IIA  Key-No.  Series— Refusia  to  ad- 
journ Mimmary  proeeedinfi:,  where  bill  of  partknlars  had  not  been  filed, 
held  error. 

In  landlord's  summary  proceeding  to  dispossess  tenant  for  nonpayment 
of  rent,  defended  on  the  ground  of  unreasonableness  of  the  rent,  court's 
refusal  to  grant  tenant's  application  for  adjournment  on  ground  that 
bill  of  particulars  had  not  been  filed,  as  required  by  Laws  1920,  c.  945, 
i  2-a,  held  error;  the  cause  not  having  been  at  issue  prior  to  the  filing 
of  the  bill  of  particulars. 

C=>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  IndezM 
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2.  Landlord  and  tenant  <gs=»278W,  New,  vol.  IIA  Key-No.  Serto^PetiUon  dls- 
missed  on  landlord's  failure  to  file  bin  of  partteulars. 

Lanaiord's  petition  to  dispossess  tenant,  defended  on  the  ground  of 
unreasonableness  of  rent,  In  which  landlord  has  not  filed  the  bill  of 
particulars  required  by  Laws  1920,  c.  945,  8  2-a,  will  be  dismissed. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  the  190th  Street  Realty  Corporation  against  John  W. 
Crowell.  From  a  final  order  for  plaintiff,  after  a  trial  by  a  judge  and 
a  jury,  the  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  March  term,  1921,  before  BIJUR,  WAGNER,  and  LY- 
DON,  JJ. 

Joseph  A.  Fagnant,  of  New  York  City,  for  appellant 

Julian  T.  Abeles,  of  New  York  City,  for  respondent  • 

PER  CURIAM.  This  proceeding  was  brought  to  dispossess  the 
tenant  for  nonpayment  of  rent  at  the  rate  of  $100.50  a  month  for  cer- 
tain premises  for  the  three  months,  October  1,  1920,  to  January  1,  1921. 

[1,2]  The  tenant  set  up,  among  other  defenses,  the  unreasonable- 
ness of  the  rent  demanded.  Upon  such  defense  Laws  1920,  c.  945,  § 
2-a,  requires  that  the  petitioner  within  five  days  thereafter  shall  file  a 
verified  bill  of  particulars  as  therein  prescribed,  and  that  "issue  shall 
not  be  deemed  joined  until  the  filing  of  such  bill  of  particulars."  The 
tenant  called  the  attention  of  the  court  below  to  the  fact  that  the  pre- 
cept had  been  made  returnable  only  the  day  before,  and  that  the  de- 
fense of  oppressive  rent  had  been  interposed,  and  asked  that  the  cause 
of  action  be  adjourned  accordingly.  This  request  was  denied.  As  the 
cause  was  not  even  at  issue,  it  is  clear  that  an  adjournment  at  least 
should  have  been  granted,  although  the  provision  of  the  statute  would 
have  warranted  a  dismissal  of  the  petition  under  the  circumstances. 

Final  order  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event. 


OREFICE  ▼.  GRAND  LODGE  OF  STATE  OF  NEW  YORK,  FONDO  UNICO 
MORTUARIO,  INDEPENDENT  ORDER  SONS  OF  ITALY. 

(Supreme  CJourt,  Appellate  Term,  First  Department    April  16,  1921.) 

Insuraoee  ^^746 — ^Member  of  subordinate  lodge  brid  m^iiber  in  good  stand- 
ing of  b^iefit  organization  under  control  of  grand  lodge. 

A  member  of  a  subordinate  lodge,  who,  on  the  subordinate  lodge's  with- 
drawal from  death  benefit  paying  institution  under  control  of  the  Grand 
Lodge,  paid  a  certain  sum  to  retain  membership  in  the  benefit  organiza- 
tion, pursuant  to  subordinate  lodge's  notice  that  payment  of  such  amount 
would  be  suflSclent  for  such  puriwse,  held  a  member  in  good  standing, 
though  the  Grand  Lodge  returned  the  amount  with  notice  that  a  new 
application,  payment  of  a  new  admission  fee,  and  the  passing  of  a  new 
medical  examination  would  be  necessary  for  members  of  the  subordinate 
lodge  to  retain  membership  in  the  benefit  organization. 
McCk>ok,  J.,  dissenting. 
^Ss>VoT  other  cases  Me  same  topic  &  KEY-NUMBER  in  all  Ke7-Numbere<l  Digests  ft  Indexes 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Giuseppina  Orefice  against  the  Grand  Lodge  of  the  State 
of  New  York,  Fondo  Unico  Mortuario,  Independent  Order  Sons  of 
Italy.    Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  January  term,  1921,  before  GUY,  WAGNER,  and  Mc- 
COOK,  JJ. 

Joseph  A-  Cattano,  of  New  York  City  (Jacob  Gilman,  of  New  York 
City,  of  counsel),  for  appellant. 

Peter  J.  Brancato,  of  New  York  City,  for  respondent. 

PER  CURIAM.    Judgment  affirmed,  with  $25  costs. 

McCOOK,  J.  (dissenting).  This  is  an  action  to  recover  a  death  bene- 
fit of  $400  from  an  Italian  fraternal  society.  It  appears  that  plaintiff 
is  the  widow  of  one  Orefice,  who  had  been  a  member  for  about  five 
years  prior  to  his  death  of  subordinate  lodge  Flavio  Gipia,  No.  42, 
which  lodge  was  in  turn  subject  to  the  jurisdiction  of  the  defendant 
Grand  Lodge  of  the  State  of  New  York,  Independent  Order  Sons  of 
Italy.  The  Grand  Lodge  had  under  its  control  a  death  benefit  paying 
institution,  called  Fondo  Unico  Mortuario,  which  pays  the  death  benefits 
to  the  members  of  the  subordinate  lodges  in  accordance  with  the  by- 
laws. 

The  intestate  died  March  26,  1920.  On  February  1,  1919,  the  sub- 
ordinate lodge,  Flavio  Gioia,  passed  a  resolution  withdrawing  from  the 
i^ondo  Unico  Mortuario.  Thereafter,  and  on  February  5  and  26,  1919, 
the  subordinate  lodge  notified  its  members,  including  the  deceased,  that 
they  could  as  individuals  retain  their  membership  in  Fondo  Unico" 
Mortuario  upon  paying  the  sums  required,  and  10  members,  of  whom 
deceased  was  one,  paid  $1  each  for  this  purpose.  There  is  nothing  in 
the  record  to  show  what  authority  there  was  for  taking  this  action,  nor 
what  dues,  expenses,  or  other  requirements  made  up  the  sum  of  $1.  The 
defendant  Grand  Loasfe,  on  May  7,  1919,  returned  this  $10  to' the  local 
secretary  of  the  subordinate  lodge,  with  the  notification  that  it  would 
not  permit  deceased  and  the  other  members  similarly  situated  to  con- 
tinue their  membership  in  the  Fondo  Unico  Mortuario,  because  the 
subordinate  lodge  had  withdr^iwn  from  the  fund,  but  that  the  defend- 
ant Grand  Lodge  would  consider  a  new  application  of  these  members, 
if  they  paid  a  new  admission  fee  and  passed  a  new  medical  examination. 
The  local  secretary  of  the  subordinate  lodge  returned  the  money  to  the 
deceased  and  the  other  nine  members,  informing  them  of  the  action 
of  the  defendant  Grand  Lodge. 

Deceased  appears  to  have  done  nothing  further  in  the  matter.  There 
is  no  evidence  to  show  that  he  took  any  steps  to  protect  any  interests 
he  might  have  had,  or  that  he  paid  any  more  assessments  of  any  kind 
in  connection  with  the  Fondo  Unico  Mortuario.  By  sending  the  dollar, 
with  the  request  to  continue  as  a  member  of  the  Fondo  Unico  Mortu- 
ario, he  appears  to  have  recognized  the  right  of  the  subordinate  lodge, 
of  which  he  was  a  member,  to  withdraw  and  to  have  acquiesced  in  its 
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action.  He  accepted  the  return  of  the  dollar,  and  did  not  appeal  from 
the  decision  of  the  defendant  Grand  Lodge.  No  certificate  of  member- 
ship, policy  of  insurance,  or  other  ri^ht  of  deceased,  original  or  de- 
rived, in  the  Fondo  Unico  Mortuario,  except  as  may  be  spelled  out  from 
the  transactions  already  described,  are  to  be  found  in  the  record. 

It  only  remains  to  discuss  the  resolutions  of  the  Grand  Council  of  the 
defendant  Grand  Lodge  (Defendant's  Exhibit  I)  adopted  on  Febru- 
ary 28,  1919.  This  resolution  offers  to  the  members  of  the  subordinate 
lodge  who  want  to  participate  in  the  Fondo  Unico  terms  more  favorable 
than  those  communicated  to  the  subordinate  lodge  in  the  letter  of  May 
7,  1919,  viz. : 

"Paying  always  those  quarters  required  of  each  member  for  those  circulars 
in  arrears;  held«  also,  indispensable  that  the  Worthy  Flavlo  Gioia  42  pay 
the  circulars  29  and  30  issued  prior  to  February  1st" 

The  record  shows  that  deceased  paid  the  circulars  29  and  30.  Al- 
though it  is  not  shown  that  he  compHed  with  the  other  requirement  pro- 
vided by  this  resolution,  he  may  have  done  so.  The  fatal  objection  to 
basing  tjie  rights  of  the  plaintiff  on  this  resolution,  however,  is  found 
in  the  absence  of  any  testimony  showing  that  it  was  ever  brought  to 
the  attention  of  deceased  or  that  he  ever  acted  upon  it.  On  the  con- 
trary, the  evidence  tends  to  show  that  he  paid  by  reason  of  the  notifica- 
tion dated  February  26,  1919,  received  from  the  subordinate  lodge  be- 
fore this  resolution  was  adopted,  and  that  his  payment  was  returned  to 
him  because  he  had  not  met  the  requirements  of  the  defendant  Grand 
Lodge. 

There  is  another  serious  objection  to  permitting  this  judgment  to 
stand.  Plaintiff  offered  no  proof  that  she  was  the  beneficiary  of  the 
deceased,  to  whom  payment  should  be  made  under  the  "Regulations  for 
the  Fondo  Unico."  It  does  not  appear  that  she  was  his  sole  surviving 
heir,  and  she  is  not  suing  in  a  representative  capacity.  She  cannot  be 
considered  under  article  4  of  the  regulations  as  "the  legally  recognized 
heirs  of  the  dead  brother  (or  sister)  or  the  person  designated  as  bene- 
ficiary." 

Judgment  should  be  reversed,  and  new  trial  ordered,  with  $30  costs 
to  appellant  to  abide  the  event. 


TURKEL  V.  AMERICAN  RY.  EXPRESS  CO. 

(Supreme  Court,  Appellate  Term,  First  Department.    April  21,  1921.) 

1.  Evidence  <@=^330 — ^Testimony  of  pfu*ty  not  present  inadmissible  as  hearsay. 

In  an  action  against  an  express  company  for  loss  of  shipments  of  dressed 
poultry,  testimony  of  plaintiff's  son  to  establish  the  facts  surrounding  the 
shipments  was  inadmissible  as  hearsay,  where,  as  revealed  by  cross- 
examination,  such  son  was  not  present  when  the  poultry  was  packed,  in 
fact  was  on  his  way  to  France  at  the  date  of  one  of  the  shipments. 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digebts  &  Indexes 
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2.  Carriers  <e=»134^|C¥idence  insufficient  to  moke  ease  against  express  con^ 

pany  fw  loss  of  shipments. 

In  an  action  against  an  express  company  to  recover  for  the  loss  of  ship- 
ments of  dressed  poultry,  evidence  held  insufficient  to  make  out  plaintiffs 
case. 

3.  Carriers  ^=^132 — Contents  of  lost  express  packages  and  failure  of  con- 

signee to  receive  same  must  aiwac^'s  be  established  by  inroof . 

In  actions  against  an  express  company  for  loss  of  shipments,  the 
contents  of  the  packages,  and  the  fact  that  they  were  never  received  by 
the  consignee,  must  always  foe  established  on  the  trial  by  competent 
testimony. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Bernard  Turkel  against  the  American  Railway  Express 
Company.  From  a  judgment  for  plaintiff  in  the  sum  of  $469.14,  after 
trial  before  the  court  without  a  jury,  defendant  appeals.  Judgment  re- 
versed, and  new  trial  granted. 

Argued  March  term,  1921,  before  BIJUR,  WAGNER,  and  LY- 
DON,  JJ. 

Edgar  R.  Kraetzer,  of  New  York  City  (Walter  h.  Bryant,  of  New 
York  City,  of  counsel),  for  appellant. 

Herman  Turkel,  of  New  York  City,  for  respondent. 

LYDON,  J.  This  action  was  brought  to  recover  for  the  alleged 
loss  of  three  shipments  of  dressed  poultry,  alleged  to  have  been  made 
by  the  plaintiff  from  Fallsburgh,  N.  Y.,  to  New  York  City,  on  differ- 
ent dates  to  different  consignees.  The  only  witness  produced  by  the 
plaintiff  to  estabhsh  the  facts  surrounding  the  above  shipments  was 
his  son  Samuel.  To  all  his  direct  testimony  the  defendant's  attorney 
duly  objected,  upon  the  ground  that  the  said  witness  was  not  compe- 
tent to  testify  to  the  facts  alleged  by  the  plaintiff,  in  that  he  did  not 
possess  personal  knowledge  with  respect  thereto.  The  witness  then 
testified  that  he  had  personal  knowledge  as  to  all  the  facts,  and  the 
court  admitted  his  testimony  over  said  objections.  Upon  cross- 
examination  the  defendant's  attorney  revealed  that  the  witness  Samuel 
Turkel  was  not  present  when  the  poultry  was  packed ;  that  the  wit- 
ness did  not  accompany  the  shipments  to  the  office  of  the  defendant  at 
Fallsburgh,  N.  Y.,  and  did  not  see  them  delivered  to  the  defendant 
Express  Company;  that  the  witness  had  no  personal  knowledge 
whatever  respecting  all  these  matters.  In  fact,  the  witness  made  the 
astounding  admission  that  on  the  1st  day  of  July,  1918,  the  date  of 
one  of  the  shipments,  he  was  "on  his  way  to  France."  No  one  was 
present  at  the  trial  to  testify  to  the  fact  of  nondelivery,  and  it  clearly 
appears  from  the  record  that  the  witness  Samuel  Turkel  was  not  com- 
petent to  testify  on  this  point. 

[1,2]  This  case  should  be  sent  back  for  a  new  trial.  The  plain- 
tiff failed  to  properly  prove  his  case.  The  testimony  of  the  witness 
Samuel  Turkel  was  all  hearsay,  and  should  have  been  stricken  out 
upon  the  motion  properly  made  by  counsel  for  the  defendant.  Fur- 
thermore, the  record  shows  discrepancies  between  the  proof  offered  and 
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the  allegations  of  the  complaint.  For  instance,  the  first  cause  of  ac- 
tion alleges  a  shipment  from  Fallsburgh  to  New  York  City,  under  date 
of  August  13,  1919.  Plaintiff's  Exhibit  H  is  supposed  to  be  the  ex- 
press company's  receipt  showing  tlie  delivery  of  this  shipment  to  the 
defendant  for  transportation  to  New  York  City.  This  receipt  is  dated 
Septembef  13,  1918,  and  the  whole  examination  was  conducted  with 
respect  to  the  date  of  August  13,  1919,  as  alleged  in  the  complaint. 
Even  the  figures  arrived  at  in  the  computation  are  erroneous.  The 
second  cause  of  action  alleges  a  shipment  from  Fallsburgh,  N.  Y.,  to 
New  York  City,  under  date  of  July  1,  1918,  consisting  of  two  boxes 
of  poultry.  Plaintiff's  Exhibit  A,  a  receipt  to  show  delivery  to  the 
defendant,  applies  to  a  shipment  from  New  York  to  Fallsburgh.  Upon 
the  trial  the  complaint  was  amended  to  conform  to  the  proof  on  this 
shipment,  and  have  it  read  from  New  York  to  Fallsburgh.  The  orig- 
.inal  receipts  were  not  offered,  but  simply  copies.  It  is  inconceivable 
how  the  plaintiff  could  be  so  careless  in  making  out  the  copies  of  these 
documents.  Plaintiff*s  Exhibit  B  fails  to  establish  anything,  as  the 
record  does  not  connect  it  in  any  way  with  Exhibit  A,  and  the  writings 
themselves  bear  no  connecting  link. 

[3]  The  receipts  issued  by  the  defendant  carrier  are  only  evidence 
that  a  certain  number  of  packages  were  received  by  them,  and  that  the 
said  packages  were  marked  in  a  given  manner.  The  contents  of  the 
packages,  and  the  fact  that  they  were  never  received  by  the  consignee, 
must  always  be  established  upon  the  trial  by  competent  testimony.  In 
this  the  plaintiff  failed,  and  the  case  must  be  sent  back  for  a  new  trial. 
Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


RAPHAEL  V.  HULETT  MOTOR  OAR  CO.,  Ine. 

(Supreme  Court,  AppeUate  Term,  First  Department.    AprU  21,  1921.) 

1.  Sales  ^=»261(1) — ^Usiial  guaranty  may  be  Incorporated  into  contract  by 

referenee,  though  parties  do  not  Icnow  terms  of  such  gmuranty. 

Where  plaintiff  purchased  an  automobile  from  defendant,  and  defend- 
ant's salesman  wrote  on  the  contract,  *'thls  car  will  be  covered  by  the 
regular  used  Chandler  guaranty,"  said  guaranty  was  incorporated  by 
adequate  reference  Into  the  written  contract  of  sale  whether  either  party 
was  familiar  with  Its  terms  pr  not. 

2.  Evidenee  ^=^41(9) — Conversations  varying  terms  of  written  guaranty 

incorporated  by  reference  inadmissible. 

When  plaintiff  purchased  an  automobile  from  defendant,  whose  sales- 
man wrote  on  the  contract,  **Xhis  car  will  be  covered  by  the  regular  used 
Cliandler  guaranty,"  it  was  error  to  allow  plaintiff  to  Introduce  evidence 
of  conversations  with  the  salesman  varying  the  terms  of  the  guaranty. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Julian  J.  Raphael  against  the  Hulett  Mlotor  Car  Com- 
pany, Incorporated.     From  judgment  in  favor  of  plaintiff,  after  trial 
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by  a  judge  without  a  jury,  defendant  appeals.     Reversed,  and  new 
trial  granted. 

Argued  March  term,  1921,  before  BITUR,  WAGNER,  and  LY- 
DON,  JJ. 

Peck  &  Hancock,  of  New  York  City  (John  T.  Hancock,  of  New 
York  City,  of  counsel),  for  appellant. 

Louis  Cohn,  of  New  York  City,  for  respondent. 

BIJUR,  J.  When  plaintiff  purchased  an  automobile  from  defend- 
ant the  salesman  presented  a  contract  of  sale  and  upon  plaintiff's  re- 
quest for  a  guaranty,  wrote  on  the  contract  the  following  words: 

"This  car  wlU  be  covered  by  the  regular  used  Chandler  guaranty  of  90  days 
against  defective  material." 

The  regular  Chandler  used  "guaranty"  provides  that  the  work  of 
replacement  or  repair  must  be  made  either  at  the  Chandler  factory  or 
one  of  its  authorized  branches.  The  repairs  for  the  cost  of  which 
plaintiff  sues,  except  possibly  in  one  instance,  were  not  so  made. 
Plaintiff  was  allowed  to  introduce  into  evidence  the  conversations  with 
the  salesman  which  varied  the  terms  of  the  guaranty. 

[1,2]  It  seems  to  me  to  be  clear  that  the  sale  and  its  terms  were 
expressed  in  a  written  instrument  which  by  adequate  reference  em- 
bodied 'another  instrument,  to  wit,  the  regular  used  Chandler  guaranty. 
Matter  of  Board  of  Com'rs  of  Washington  Park,  52  N.  Y.  131,  134. 
Both  parties  must  be  deemed  to  have  acquiesced  in  the  incorporation  of 
the  second  instrument  into  the  first  whetlier  either  of  them  was  famil- 
iar with  its  terms  or  not. 

Since  the  rule  against  varying  a  written  instrument  by  parol  evidence 
applies,  the  judgment  must  be  reversed,  and  a  new  trial  granted,  with 
$30  costs  to  appellant  to  abide  the  event.    All  concur. 


(106  App.  Dlv.  598) 

RENS8ELAER  &  S.  R.  GO.  v.  DELAWARE  ft  H.  GO.  et  al. 

(Supreme  Court,  Appellate  Division,  Third  Department.    May  4,  1921.) 

1.  Railroads  <IP^134(4) — ^Lessee's  and  lessor^s  rights  as  to  income  tax  deter- 
mined. 

Under  a  railroad  lease,  whereby  lessee  railroad  agreed  to  pay  lessor  s 
stockholders  a  dividend  of  8  per  cent.,  subject  to  the  conditions  of  the 
lease,  one  of  which  was  that  any  income  tax  which  the  lessee  was  re- 
quired to  pay  might  be  deducted  from  such  dividends,  where  some  of  the 
stockholders  refused  to  permit  the  deduction  from  their  dividends  of  their 
proportion  of  the  federal  income  tax  levied  against  the  lessor,  which  was 
without  funds,  but  did  not  themselves  pay  the  tax,  the  lessee  had  the  right 
to  pay  the  tax  and  be  reimbursed  by  deduction  from  the  dividends ;  this 
being  the  only  available  way  under  the  circumstances  to  realize  the  tax, 
without  a  destruction  of  the  property  and  of  the  rights  of  the  lessor  and 
lessee  therein. 
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2.  Parties  <$==>75(4)— J)efect  of  porties  should  be  raised  by  answer  or  de- 
murrer. 

If  there  is  a  defect  of  parties,  it  should  be  raised  by  answer  or  de- 
murrer; otherwise,  the  objection  is  waived,  and  the  court  may  proceed 
to  judgment,  unless  it  chooses  to  bring  in  parties  not  named. 

Appeal  from  Special  Term,  Albany  County. 

Action  by  the  Rensselaer  &  Saratoga  Railroad  Company  against  the 
Delaware  &  Hudson  Company  and  another.  From  a  judgment  over- 
ruling the  named  defendant's  demurrer,  and  directing  judgment  for 
plahitiff,  and  from  an  order  of  the  Special  Term  resetting  said  order, 
the  named  defendant  appeals.  Order  modified  and  affirmed,  with 
directions. 

The  nineteenth  subdivision  of  the  lease  was  as  follows : 

"19.  But  the  party  of  the  second  part  [the  lessee]  shall  not  be  required 
to  pay  the  present  income  tax  upon  the  aforesaid  interest  and  dividends,  or 
any  tax  thereon  imposed,  or  hereafter  to  be  imposed,  by  whatever  name  the 
same  may  be  called.  And  if  the  law  under  which  the  tax  is  or  may  be 
levied  requires  the  party  of  the  second  party  to  pay  the  same,  then  the  amount 
of  tax  so  paid  may  be  deducted  and  kept  back  from  and  out  of  the  aforesaiv) 
interest  and  dividends." 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Walter  C.  Noyes,  of  New  York  City,  for  appellant. 

D.  B.  Lucey,  U.  S.  Dist.  Atty.,  of  Ogdensburg,  for  internal  revenue 
collector. 

Seymour  Van  Santvoord  and  G.  B.  Wellington,  both  of  Troy,  for 
respondent. 

JOHN  M.  KELLOGG,  P.  J.  [1]  The  plaintiff,  in  1871,  leased  in 
perpetuity  its  railroad  to  defendant  Delaware  &  Hudson  Company, 
which  was  to  pay  as  rental  $1,000  to  plaintiff,  to  enable  it  to  maintain 
its  corporate  existence  and  to  pay  to  the  plaintiff's  stockholders  a  div- 
idend of  8  per  cent,  upon  their  stock.  The  lease  covered  all  the  plain- 
tiff's property,  except  $75,000  in  cash;  apparently  it  received  an  in- 
come of  $3,680,  in  1918,  outside  of  the  lease.  The  said  defendant,  as 
required  by  the  lease,  indorsed  upon  each  certificate  of  stock  issued 
by  the  plaintiff  an  agreement  to  pay  the  dividend  to  the  stockholder, 
subject  to  the  conditions  and  provisions  of  the  lease.  The  indorse- 
ment, in  substance,  has  the  same  effect  as  if  the  lease  itself  were 
indorsed  upon  each  certificate  of  stock;  so  that  the  stockholder 
is  not  misled,  but  is  charged  with  knowledge  that  the  dividend  to  be 
paid  is  the  rental  due  to  the  plaintiff  for  the  use  of  the  leased  property, 
and  may  be  decreased  as  permitted  by  the  lease. 

A  federal  income  tax  was  levied  against  the  plaintiff,  for  the  year 
1916,  of  $14,407.80,  on  account  of  which  some  of  the  stockholders  con- 
sented that  said  defendant  should  deduct  their  proportionate  share  from 
their  dividends  of  that  year  and  pay  their  proportion  of  said  tax,  which 
was  done.  Some  of  the  stockholders  refused  to  permit  such  deduction, 
and  there  is  $2,573.07  of  said  tax  remaining  unpaid.  The  income  tax 
for  1917  was  $43,926.70.  of  which  $35,591.59  was  paid  in  like  manner, 
leaving  a  balance  unpaid  of  $8,335.11.    For  the  year  1918  the  income 
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tax  was  $87,184.79,  of  which  $37,690.23  was  paid  in  like  manner,  leav- 
ing unpaid  $49,494.56.  Since  then  there  has  been  assessed  on  account 
of  income  taxes  against  the  plaintiff,  for  the  years  1914,  1915,  1916, 
and  1917,  $6,335.20,  and  this  action  was  brought  to  obtain  the  judgment 
of  the  court  that  said  defendant  pay  the  balance  unpaid  on  account  of 
said  taxes,  deducting  it  from  the  dividends. 

This  income  tax  is  the  debt  of  the  plaintiff  and  not  of  said  defendant. 
Rensselaer  &  Saratoga  R.  R.  Co.  v.  D.  &  H.  Co.,  168  App.  Div.  699, 
154  N.  Y.  Supp.  739;  Id.,  217  N.  Y.  692,  112  N.  E.  1072.  Upon  the 
former  appeal  we  considered  that  the  tax  was  levied  upon  account  of 
the  rental,  and  that,  if  the  law  required  it  to  be  paid  by  said  defendant, 
the  lease  permitted  the  amount  paid  to  be  deducted  from  tne  ctividends. 
We  are  satisfied  with  that  conclusion,  and  it  must  control  the  rights  of 
the  parties  here.  The  Special  Term  considered  that  the  lease  con- 
templated the  payment  of  dividends  unearned,  or  a  withdrawal  of  cap- 
ital, and  was  therefore  invalid.  We  do  not  concur  in  that  view,  but 
consider  the  lease  valid.  As  matter  of  fact,  the  income  tax  must  be 
paid ;  and,  if  not  paid  by  the  lessor,  the  lessee  will  be  caused  serious  in- 
convenience in  the  use  of  the  leased  property.  According  to  the  real 
spirit  of  the  lease,  a  situation  arises  where,  considering  the  equitable 
rights  of  the  parties  in  interest,  the  tax  must  be  paid  by  the  defend- 
ant, on  account  of  plaintiff,  to  be  reimbursed  by  a  deduction  from  the 
dividends.  This  seems  to  be  the  only  available  way  to  realize  the  tax 
without  a  destruction  of  the  property  and  of  the  rights  of  the  lessor 
and  the  lessee  therein. 

It  may  be  assumed  from  the  complaint  that  the  plaintiff  has  $75,000 
ca§h  on  hand ;  but  upon  the  argument  it  was  assumed  that  it  was  sub- 
stantially used  up.  If  the  plaintiff  has  $75,000  in  cash,  it  would  be 
sufficient  to  pay  the  balance  unpaid  upon  the  taxes ;  but  manifestly  it 
would  be  inequitable  to  use  that  money  to  pay  the  arrears  of  taxes,  when 
most  of  the  holders  of  stock  have  discharged  the  greater  part  of  the 
tax.  Justice  requires  that  the  tax  be  paid  and  deducted  pro  rata  from 
the  dividends  payable  to  the  stockholders,  after  using  other  available 
means  on  hand.  If  the  question  only  related  to  the  balance  unpaid  on 
the  taxes,  and  the  $75,000  is  on  hand,  it  might  not  be  necessary  to 
call  upon  the  stockholders  to  submit  to  a  reduction  of  their  dividend. 
But  apparently  that  is  not  the  fact.  The  defendant  owns  such  a  large 
part  of  the  plaintiff's  stock  that  it  is  evident  that  it  has  paid  a  great 
part  of  the  taxes  which  have  been  paid,  and  has  submitted  to  a  diminu- 
tion of  its  dividends  on  account  thereof.  All  the  stock  should  bear 
an  equal  burden.  If  the  entire  tax  is  paid  by  money  belonging  to  the 
plaintiff,  the  burden  would  fall  equally  upon  all  the  stock ;  if  it  is  to  be 
paid,  part  by  money  on  hand  and  part  by  deduction  from  dividends, 
then  the  judgment  will  be  so  framed  that  the  entire  tax  shall  fall  upon 
^11  the  stock  alike.  No  stockholder  should  bear  the  burden  of  more 
than  his  just  proportion.  It  is  impossible  equitably  to  determine  the 
rights  of  the  parties  upon  the  facts  now  before  the  court.  It  is  clear, 
however,  that  the  plaintiff  is  entitled  to  some  relief,  and  that  judgment 
should  not  have  been  directed.  It  should  be  left  for  a  trial  to  develop 
the  facts  so  that  the  court  could  grant  proper  relief. 
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[I]  It  will  be  matter  for  consideration  of  the  parties  interested 
whether  or  not  it  is  necessary  to  have  all  the  stockholders  before  the 
court;  we  express  no  opinion  about  that  subject.  If  there  is  a  defect 
in  that  respect,  it  should  have  been  raised  by  answer  or  demurrer; 
otherwise,  the  objection  is  waived,  and  the  court  may  proceed  to  judg- 
ment unless  it  cho(pses  to  bring  them  in.  We  do  not  feel  called  upon 
to  do  that,  as  the  issue  is  not  yet  framed  or  fairly  foreshadowed.  If 
the  proper  application  to  bring  in  the  stockholders  were  pending,  it 
would  naturally  be  favorably  considered,  unless  serious  prejudice  would 
result,  as  the  court  ordinarily  permits  parties  to  present  their  cases  to 
it  in  their  own  way,  so  far  as  they  fairly  kefep  within  the  fules  of  prac- 
tice. 

The  order  should  be  modified,  by  striking  out  the  direction  of  judg- 
ment for  the  plaintiff,  and  in  place  thereof  giving  the  plaintiff  right  to 
amend  its  complaint,  within  20  days,  and  giving  the  defendant  right  to 
answer  said  complaint  within  20  days  after  amendment,  or,  if  not 
amended,  lo  answer  the  present  complaint  within  10  days  after  the 
plaintiff's  time  to  amend  the  complaint  expires,  and,  as  modified,  af- 
firmed, with  costs  to  appellant  to  abide  event.    All  concur. 


HUMISTON  V.  WOOD. 

(Supreme  Ctourt,  Appellate  Division,  Third  Department.    May  4,  1921.) 

Appeal  and  etrw  ^=»1050(1)— Testimony  that  a  person  was  irrational,  instead 
of  that  soch  was  witness'  impression,  held  not  reversible  error. 

In  action  for  destruction  of  plaintiff's  building  by  fire  claimed  to  have 
been  set  by  defendant's  intestate,  in  which  there  was  evidence  that  de- 
fendant's intestate,  three  years  after  the  fire,  admitted  having  set  the 
building  on  fire,  and  in  which  the  defendant  claimed  that  his  intestate 
was  insane  at  the  time  he  had  made  such  admissions,  the  admission  of 
testimony  that  the  intestate  was  "irrational"  at  the  time,  instead  of  re- 
quiring the  witnesses  to  merely  state  that  it  was  their  impression  that  he 
was  irrational  at  such  time,  held  not  reversible  error. 

Klley  and  Woodward,  JJ.,  dissenting. 

Cross-Appeals  from  Trial  Term,  Ulster  County. 

Action  by  Howard  Humiston  against  Myron  C.  Wood,  as  adminis- 
trator with  the  will  annexed  of  Nathaniel  W.  Carman,  deceased. 
From  judgment  and  order,  both  parties  appeal.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  VAN  KIRK,  and  KILEY,  JJ. 

Van  Etten  &  Cook,  of  Kingston  (John  G.  Van  Etten,  of  Kingston, 
of  counsel),  for  appellant. 

John  R.  De  Vany,  of  Ellenville,  for  respondent. 

PER  CURIAM.  Judgment  and  order  affirmed,  with  costs,  under 
section  1317  of  the  Code  of  Civil  Procedure. 
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KILEY,  J.  (dissenting).  The  evidence  in  this  case  shows,  among 
other  things,  that  the  appellant,  Humiston,  prior  to  1909  worked  for 
the  defendant's  intestate,  Nathaniel  W.  Carman.  Previous  to  the  year 
and  in  the  year  above  mentioned  Carman  was  in  the  undertaking  and 
furniture  business,  at  Kerhonkson,  Ulster  county,  N.  Y.  Appellant 
had  left  the  employ  of  Carman  and  had  established  a  similar  busi- 
ness at  the  same  place.  Carman  was  a  man  near  70  years  of  age  at  the 
time  the  first  extraordinary  event,  hereinafter  mentioned,  happened. 
He  was  angry  because  of  this  competition  which  his  former  employe 
had  developed  against  his  business;  it  was  a  formidable  competition 
and  resulted*  in  the  practical  destruction  of  Carman's  business.  He 
was  often  heard  to  say,  previous  to  June,  1909,  that  he  would  put  the 
appellant  out  of  business,  and  he  used  other  words  showing  extreme 
hostility.    Those  statements  are  not  denied  in  this  record. 

The  appellant  rented,  for  use  in  his  business,  a  bam  in  the  village  of 
Kerhonkson,  of  one  Lundrigan,  in  which  he  kept  his  horses,  his  hears- 
es, and  stock — consisting  of  caskets,  chemicals,  and  other  personal 
property.  On  June  2,  1909,  this  building,  with  its  contents,  was  de- 
stroyed by  fire.  Beyond  doubt,  this  fire  was  incendiary  in  its  origin. 
Those  who  entered  a  part  of  the  burning  building  got  the  odor  of 
benzine  or  gasoline,  saw  old  sacks  saturated  with  it,  and  there  was  an 
explosion  of  powder;  the  appellant  was  burned  about  the  face  and 
head  when  that  explosion  occurred.  Suspicion  pointed  toward  Car- 
man, but  the  evidence  was  such,  at  the  time  of  the  fire  and  immediate- 
ly thereafter,  that  the  verdict  of  a  jury  in  favor  of  Carman,  as  the 
evidence  stood  at  that  time,  would  not  be  questioned.  Appellant  re- 
ceived from  an  insurance  company  $1,500.  He  built  up  his  business 
again  and  continued  at  the  same  place.  I  think  it  can  fairly  be  inferred 
that  Carman's  business  dwindled  to  a  fraction  of  what  it  was  before 
this  competing  business  was  established.  On  the  30th  day  of  January', 
1912,  in  the  nighttime,  Carman  was  caught  preparing  or  attempting  to 
set  appellant's  building,  the  same  place  and  business,  on  fire.  He  was 
using  the  methods  and  materials  that  were  used  to  insure  a  fire  on  the 
previous  occasion,  June  2,  1909;  the  burlap  sacks,  gasoline  and  pow- 
der were  found  in  his  possession,  and  to  the  appellant,  and  in  the  pres- 
ence of  others  who  testified  upon  this  trial,  he  admitted  that  he  set  the 
fire  that  destroyed  the  building  and  contents  in  June,  1909.  Immedi- 
ately thereafter  he  denied  such  admission. 

The  defense  was  a  general  denial,  and  that  Carman  was  insane  on 
the  last  occasion — ^January,  1912.  He  was  adjudged  insane  immediate- 
ly thereafter,  and  sent  to  an  asylum  where  he  subsequently  died.  Ap- 
pellant's loss  was  about  $7,000,  and,  sane  or  insane.  Carman's  estate 
is  liable  for  the  loss,  if  he  set  the  fire  that  destroyed  the  property.  The 
defense  of  insanity  is  not  directed  toward  the  fire  of  June,  1909;  the 
general  denial  only  covers  that  part  of  the  complaint.  The  defense  of 
insanity  is  not  urged  as  a  defense  to  his  acts  of  January,  1912.  These 
are  admitted;  but  the  defense  of  insanity  is  used  to  excuse  the  ad- 
mission he  made  that  he  set  the  building  on  fire  in  June,  1909.  This 
position  does  not  rob  the  circumstances  present  in  1912  of  their 
bearing  upon  the  similar  circumstances  present  in   1909.     The  evi- 
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dence  clearly  shows  that  the  same  agencies  to  start  and  intensify 
the  heat  and  accelerate  the  progress  of  the  fire,  when  once  started, 
were  used  at  the  first  fire,  as  on  the  second  attempt.  The  record  is 
mute  as  to  any  evidence  of  insanity  shown  by  Carman  previous  to  this 
night  in  January,  1912,  when  his  second  and  last  attempt  was  made. 
I  use  the  words  "his  second  and  last  attempt"  advisably ;  I  think  the 
evidence  would  sustain  the  finding  that  Carman  set  the  first  fire.  How- 
ever, the  jury  found  adversely  to  appellant,  and  there  is  much  force 
in  the  opinion  of  Judge  COCHRANE  that  the  verdict  should  stand. 

The  Question  is :  Did  the  plaintiff  in  the  action  have  a  fair  present- 
ment of  his  case  under  the  circumstances?  The  jury  was  practically 
told  that,  if  Carman  was  insane  when  he  made  the  admission,  the 
verdict  should  be  for  the  defendant.  The  situation  in  which  the  plain- 
tiff,-appellant,  found  himself,  was  not  that  of  a  clash  between  the 
truth  or  falsity  of  his  evidence  showing  admission  of  former  guilt,  but 
the  admission  on  the  part  of  the  defendant  of  all  that  was  said,  and 
the  answer  that  Carman  was  insane  when-  he  said  it,  therefore  he  could 
not  malce  a  binding  admission.  This  did  not  wipe  out  the  facts  and 
circumstances  that  were  admitted,  the  attempt  and  the  agencies  used, 
their  identity  with  the  former  agencies  present  at  the  first  fire.  These 
distinctions  would  have  been  proper  subjects  of  a  charge,  and  they  are 
important  here,  on  what  I  regard  as  error  in  the  admission  of  evidence. 
The  whole  defense  turned  upon  the  question  of  sanity  or  insanity  of 
Carman  at  the  time  of  his  admission  and  subsequent  repudiation  of 
such  admission.  It  must  be  admitted  under  these  circumstances  small 
errors  may  work  large  results.  I  will  give  one  or  two  examples  from 
the  record;  there  are  other  similar  questions  and  answers  therein. 
Witness  Marshall  is  on  the  stand,  called  by  defendant : 

'*Q.  Now,  Mr.  Marshall,  from  all  of  the  acts,  statements,  answers,  and 
conduct  that  you  have  described  and  saw  that  night  by  Mr.  Carman,  did  they 
impress  yon?    A.  They  did." 

Objection.  Then  follows  a  whole  page  of  suggestions  from  the 
court,  and  reformed  questions  by  defendant's  counsel  and  the  court, 
and  finally  the  court  asked  the  witness : 

"Were  those  acts  rational  or  irrational?  (Objection  by  plaintiff's  counseU 
overruled.)     A.  Irrational." 

Again,  one  Gillespie  was  called  by  the  defendant,  and  after  de- 
fendant's counsel  had  attempted  to  ask  some  questions  along  the  same 
line,  the  court  asked  the  following  question : 

"Q.  Was  his  saying  that  he  did  set  the  building  on  fire,  and  then  denying 
It,  and  saying  that  he  did  not  set  it  on  fire,  rational  or  irrational?  (Objection. 
Overruled.)     A.  Irrational." 

Both  of  these  witnesses  were  lay  witnesses,  nonexperts,  and  there 
are  other  instances  in  the  record.  The  lay  witness  can  only  give  his 
impression ;  he  cannot  give  an  opinion  as  to  sanity  or  insanity.  From 
a  long  line  of  cases  I  conceive  this  to  be  a  proper  question : 

•'Taking  into  consideration  the  conduct,  statements,  conversations,  and  ap- 

p<»arance  of ,  as  testified  to  by  you,  how  did  they  impress  you,  at  the 

time — as  rational  or  Irratioual?" 
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The  questions  here  enumerated  and  found  in  the  record  do  not  ask 
for  witness'  impression,  but  "Were  the  statements  rational  or  irra* 
tional?"  It  was  for  the  jury  to  say  whether  the  man  was  rational  or 
irrational,  and  whether  witness'  impression  was  justified  by  the  evi- 
dence  he  detailed,  and  upon  which  he  was  supposed  to  found  his  im- 
pression. The  following  authorities  have  some  bearing  upon  the  ques- 
tion here  considered:  Holcomb  v.  Holcomb,  95  N.  Y.  316;  People  v. 
Strait,  148  N.  Y.  566,  42  N.  E.  1045 ;  Matter  of  Myer,  184  N.  Y.  54, 
76  N.  E.  920,  6  Ann.  Cas.  26.  If  this  evidence  made  any  impression 
upon  the  jury,  it  was  against  the  plaintiff,  and  doubly  so  when  the 
court  put  the  questions.  I  do  not  think  it  can  be  said  only  harmless 
error  was  committed. 

WOODWARD,  J.,  concurs. 


MAN  T.  MAN  et  aL 

(Supreme  Court,   Appellate  Division,   Second  Department.     May  6,   1921.> 

1.  Wills  ^==>441 — Claiise  inusl  be  eonsldered  from  testatrix's  standpoint  at 

time. 

In  construing  the  clause  of  a  will  In  question,  It  must  be  considered 
from  testatrix's  standpoint  at  time  she  executed  it 

2.  Wilis  <S=»527— Wife  of  son  of  testotrix's  irasbaod  lidd  entitled  to  use  of 

one-tliird  of  trust  estate  remaining  at  deatli  of  lier  liusband. 

Under  a  clause  of  testatrix's  wlU  directing  the  executors  to  divide  the 
residuary  estate  Into  as  many  shares  as  would  make  one  for  each  son  of 
her  late  husband  living  at  her  death,  one  for  the  widow  and  issue  col- 
lectively of  each  son  of  his  who  might  have  died  in  her  lifetime,  and  one 
for  the  widow  of  each  son  who  might  have  died  In  her  lifetime  leaving  no- 
issue  who  should  survive  her,  etc.,  held,  that  testatrix  Intended  that  the 
wife  of  a  son  of  testatrix's  husband,  should  she  survive  her  husband, 
should  have  the  use  of  one-third  of  the  trust  estate  remaining  at  the^ 
death  of  her  husband. 

Appeal  from  Special  Term,  Nassau  County. 

Action  by  Henry  H.  Man,  as  trustee  under  the  will  of  Mary  E.  Man, 
deceased,  against  Robert  I.  Man  and  others.  From  the  decree,  plain- 
tiff appeals.    Affirmed. 

The  following  is  the  opinion  of  Justice  Squiers  at  Special  Term: 

The  plaintiff  brings  this  action  to  construe  the  "third"  clause  of  the  will  of 
Mary  E.  Man,  which  reads  as  follows: 

"As  to  all  the  rest,  residue  and  remainder  of  my  property,  real  and  per- 
sonal»  I  direct  my  executors  to  divide  the  same  into  as  many  shares  as  will 
make  one  for  each  son  of  my  late  husband,  Albon  P.  Man,  who  shall  be  living 
at  my  death,  one  for  the  widow  and  issue  collectively  of  each  son  of  his  who 
may  have  died  in  my  lifetime,  and  one  for  the  widow,  if  any  of  each  said 
son  who  may  have  died  in  my  lifetime,  leaving  no  issue  who  shall  survive  me ; 
and  as  to  one  of  the  said  shares,  I  give,  devise  and  bequeath  one  third  thereof 
absolutely  to  Albon  P.  Man,  eon  of  my  late  husband.  If  he  shall  survive  me, 
and  I  give,  devise  and  bequeath  the  remaining  two  thirds  thereof  to  WUllam 
Man,  Frederick  H.  Man  and  Henry  H.  Man,  in  trust  to  Invest  the  same  and 
keep  the  same  invested,  and  to  apply  the  net  Income  thereof  semi-annually 

^s^For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  DigesU  &  Indexes 
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•or  at  other  convenient  periods,  to  the  use  of  the  said  Alton  P.  Man,  daring 
the  Joint  liyea  of  said  Albon  P.  Man  and  his  present  wife,  Marcella  Man, 
and  upon  his  death,  if  his  said  wife  shall  survive  him,  to  divide  two  thirds  of 
the  principal  remaining  on  hand  into  as  many  shares  as  he  shall  leave  chil- 
dren, him  surviving,  and  to  apply  the  net  income  of  each  share  allotted  to 
-any  child  of  said  Albon  P.  Man  who  may  have  been  born  during  my  lifetime, 
to  the  use  of  such  child  until  such  child  shall  attain  the  age  of  twenty  one 
years,  and  thereupon  to  pay  over  such  share  to  such  child,  and  as  to  any 
share  allotted  to  a  child  of  said  Albon  P.  Man  born  after  my  death,  such 
share  shall  belong  to  such  child ;  and  as  to  the  other  one  third  of  the  trust 
estate  remaining  at  such  death  of  the  said  Albon  P.  Man,  it  shall  continue  to 
be  held  in  trust  by  the  same  trustees  during  the  life  of  the  widow  of  said  Albon 
P.  Man,  and  kept  invested  and  the  income  applied  to  her  use,  and  after  her 
death,  the  principal  shall  go  to  the  same  persons  and  in  the  same  shares  who 
would  take  it  by  the  laws  of  the  state  of  New  York  if  it  were  the  property 
of  said  Albon  P.  Man  then  dying  intestate.  But  in  case  of  the  expiration  of 
the  trust  in  favor  of  said  Albon  P.  Man  otherwise  than  by  his  death,  then 
immediately  upon  such  expiration  the  said  trustees  shall  pay  the  principal 
of  said  trust  fund  to  said  Albon  P.  Man,  to  whom  in  that  event  I  give  the 
same  absolutely." 

Mary  E.  Man  died  on  March  31,  1004.  At  the  time  of  her  death  both  Albon 
P.  Man  and  Marcella  Man  were  living.  The  testatrix,  as  disclosed  by  the 
evidence  in  the  case,  was  cognizant  of  the  fact  that  the  married  life  of  her 
son  Albon  P.  and  his  wife  was  unhappy,  and  this  unhappiness  had  been  a 
condition  for  some  years  prior  to  the  testatrix's  death.  Nevertheless  the  testa- 
trix kepi  in  touch  with  her  daughter-in-law,  Marcella,  and  made  no  change  in 
hei*  will.  In  1905  Marcella,  as  testified  by  her,  obtained  in  the  courts  of 
Minnesota,  where  she  then  resided,  a  decree  of  divorce  against  Albon  P.  Man. 
This  decree  was  not  offered  in  evidence,  and  it  is  not  necessary  for  the  court 
in  this  action  to  pass  upon  the  question  as  to  the  validity  of  the  decree. 
Subsequently,  and  in  February,  1906,  Marcella  married  one  Alfred  B.  Clark, 
at  the  city  of  Richmond,  Va. 

{1,  2]  In  construing  the  clause  of  the  will  in  question,  it  must  be  considered 
from  the  testatrix's  standpoint  at  the  time  she  executed  it  It  is  clear  that 
the  testatrix  had  fully  in  mind  those  who  had  claims  upon  her,  and  had  clearly 
in  mind  the  relationship  of  the  various  beneficiaries  to  her.  Furthermore,  in 
construing  the  clause  the  court  may  and  has  taken  into  consideration  the 
circumstances  and  conditions  existing  at  the  time  of  the  execution  of  the  will 
as  disclosed  by  the  testimony.  After  careful  consideration  the  court  is  of 
the  opinion  that  the  testatrix  Intended  that  Marcella  Man,  should  she  sur- 
vive Albon  P.  Man,  should  have  the  use  of  one-third  of  the  trust  estate  re- 
maining at  the  death  of  Albon  P.  Man,  as  provided  in  the  third  clause  of  the 
will.  The  words  of  the  clause  clearly  indicate  that  Marcella  was  the  particu- 
lar person  which  the  testatrix  had  in  mind  as  the  beneficiary  under  this  clause 
of  the  will.  The  words  "present  wife"  are  significant  and  emphasize  the  point 
that  Marcella  Man  was  the  particular  person.  The  later  words  in  the  clause 
"if  his  said  wife  shall  survive  him"  and  "during  the  life  of  the  widow  of  said 
Albon  P.  Man"  are  descriptive  of  the  person  and  not  of  the  character  in  which 
she  was  to  take. 

The  relationship  could  not  have  been  the  sole  motive  of  the  provision,  as  the 
t)€quest  was  to  the  individual  Marcella  Man  by  name,  and  not  to  her  simply 
as  wife  or  widow.  The  instant  case  is  even  stronger  than  the  case  of  Davis 
▼.  Kerr,  3  App.  Div.  828,  88  N.  T.  Supp.  387,  cited  by  the  attorney  for  Marcella 
Man.  Paraphrasing  the  language  of  Justice  Willard  Bartlett  (3  App.  Div. 
at  page  325,  38  N.  Y.  Supp.  at  page  389)  :  "Taking  the  whole  trust  clause 
together,  it  seems  to  me  clear,  whether  she  spoke  of  the  wife  or  widow  of  her 
son,  she  meant  Marcella  Man,  who  was  his  wife  at  the  time  the  will  was 
made."  In  this  quotation  the  court  has  simply  substituted  the  name  of 
Marcella  Man  for  ZeUa  B.  Sinclair.  If  Marcella  Man  had  predeceased  Albon 
P.  Man,  the  trust  created  by  this  clause  would  have  terminated,  and  Albon  P. 
Man  would  have  taken  the  property  absolutely.  Tlierefore  no  other  "widow" 
than  Marcella  Man  could  have  been  intended. 
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This  Is  supported  also  by  the  last  sentence  of  the  third  clause  of  the  wlU, 
which  reads  as  follows :  "But  in  case  of  the  expiration  of  the  trust  in  favor 
of  said  Albon  P.  Man  otherwise  than  by  his  death,  then  immediately  upon 
such  expiration  the  said  trustees  shall  pay  the  principal  of  said  trust  fund 
to  said  Albon  P.  Man,  to  whom  in  that  event  I  give  the  same  absolutely.*' 
The  court  therefore  sustains  the  claim  of  Marcella  Man  under  the  third  clause 
of  the  will  of  Mary  E.  Man. 

The  plaintiff,  Henry  H.  Man,  desires  to  be  relieved  of  his  trust.  The  court 
holds  that  this  relief  should  be  given  upon  the  passing  of  his  accounts.  The 
court  therefore  will  provide  in  the  decree  for  the  appointment  of  a  referee 
to  take  and  state  the  account  of  the  plaintiff  trustee  and  his  former  cotrustee, 
and  will  make  provision  for  the  appointment  of  a  substituted  trustee  in  the 
final  judgment.  Mr.  Almeth  W.  Hoff,  attorney  at  law,  at  No.  84  Nassau  street, 
New  York  City,  will  be  appointed  referee  to  take  and  state  the  accounts  of  the 
trustee. 

Settle  findings  and  decree  on  two  days'  notice  to  all  parties. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  PUTNAM, 
andJAYCOX,JJ. 

George  H.  Corey,  of  New  York  City,  for  appellant. 

Wingate  &  Cullen,  of  New  York  City,  for  respondent  Celestine  L. 
Man. 

Robert  H.  Elder,  of  New  York  City,  for  respondent  Marcella  Clark. 

Emmet,  Marvin  &  Roosevelt,  of  New  York  City,  for  respondents 
Albon  P.  Man,  Jr.,  Mary  Louise  Man,  N.  Y.  Life  Ins.  &  Trust  Co., 
and  Robt.  I.  Man. 

Geo.  C.  Wildermuth,  of  Brooklyn,  guardian  ad  litem  of  infant  re- 
spondents Vera  Marcella  Man  and  Albon  P.  Man,  4th. 

PER  CURIAM.  Interlocutory  judgment  affirmed,  on  opinion  of 
Mr.  Justice  Squiers  at  Special  Term,  with  costs  of  the  appeal  to  those 
appearing  and  filing  briefs,  payable  out  of  the  estate. 


(196  App.  Diy.  446) 

HEATH  et  at  V.  SANTA  LUCIA  CO.  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  29,  1921.) 

1.  Reroovai  of  causes  <@?=»86(1) — Petition  for  removai  to  federal  court  by 

nonresident  defendants  held  suffident. 

Petition  for  removal  to  federal  court,  alleging  that  plaintiffs  were  citi- 
zens and  residents  of  New  York,  and  that  defendants  were  not  residents 
of.  New  York,  either  at  commencement  of  action  or  at  time  of  petition, 
bui  at  such  time  were  aliens  and  foreign  citizens,  that  defendant  company 
was  a  foreign  corporation  organized  and  existing  under  the  laws  of  the 
republic  of  Cuba,  and  that  the  other  defendant  was  a  citizen  and  resi- 
dent of  Cuba,  held  sufficient  to  confer  Jurisdiction  on  United  States  Dis- 
trict Court,  under  Judicial  Code,  §  28  (U.  S.  Comp.  St.  §  1010),  giving 
United  States  court  jurisdiction  in  action  between  citizens  of  the  state 
and  nonresidents. 

2.  Removal  of  causes  <^»94— Denial  of  petition  does  not  preclude  appllcatioD 

on  amended  petition  wltliout  conrt's  consent. 

Denial  of  defendant's  petition  for  removal  of  action  from  the  state  to 
the  federal  court,  under  Judicial  Code,  §§  28,  29  (U.  S.  Comp. -St  if 
1010,  1011),  for  Insufficiency  of  the  petition  to  show  jurisdiction  In  the 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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federal  court,  did  not  require  defendants  to  obtain  court's  consent  before 
making  another  application  for  removal  by  an  amended  petition  showing 
jurisdiction  In  federal  court,  since  the  original  application  was  not  an 
application  for  an  **order''  within  the  rule  requiring  leave  to  renew  a 
motion,  and  since  the  court  had  no  discretion  in  the  matter,  but  was  au- 
tomatlcally  divested  of  jurisdiction  by  the  filing  of  petition  showing  jur- 
isdiction in  the  federal  court,  without  making  an  order  to  such  effect. 

3.  Removal  of  causes  ^&=>99i2) — State  eourt  not  divested  of  Jurisdiction^  un- 
less [Mtition  for  ronoval  shows  Jurisdiction  in  federal  court. 

The  state  court  is  not  divested  of  its  jurisdiction  by  petition  to  remove 
to  the  federal  court,  unless  petition  shows  jurisdictional  facts  giving  fed- 
eral court  jurisdiction,  and  state  court  has  right  to  examine  petition  and 
to  disregard  It,  and  to  proceed  with  the  action,  if  it  is  insufficient. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  John  W.  Heath  and  another  against  the  Santa  Lucia 
Company  and  another.  From  an  order  denying  defendants'  applica- 
tion for  an  order  recognizing  the  sufficiency  of  their  petition  and 
bond  for  removal  of  the  cause  into  the  United  States  District  Court, 
and  that  the  state  dourt  proceed  no  further  for  the  reason  that  its  ju- 
risdiction had  been  terminated  thereby,  and  from  an  order  denying  a 
like  application,  predicated  on  an  amended  petition  for  such  removal 
of  the  cause,  defendants  appeal.  Appeal  from  order  made  on  applica- 
tion on  the  original  petition  dismissed,  and  order  on  application  on 
amended  petition  reversed,  and  motion  for  removal  of  cause  granted. 

Argued  before  DOWLING,  LAUGHLIN,  PAGE,  MERRELL, 
and  GREENBAUM,  ]]. 

Geller,  Rolston  &  Blanc,  of  New  York  City  (George  S.  Mittendorf, 
of  New  York  City,  of  counsel),  for  appellants. 

David  L.  Podell,  of  New  York  City  (Charles  S.  Rosenschein,  of 
Xew  York  City,  of  counsel),  for  respondents. 

LAUGHLIN,  J.  On  the  first  application,  the  sufficiency  of  the  pe- 
tition for  the  removal  of  the  cause  to  oust  the  state  court  of  jurisdic- 
tion was  challenged.  The  court  deemed  the  objections  well  taken,  and 
the  amended  petition  was  filed  to  meet  and  overcome  them.  If  either 
petition  was  sufficient,  it  becomes  unnecessary  to  consider  the  sufficien- 
cy of  the  other ;  and  since  the  amended  petition  set  forth  all  the  facts 
contained  in  the  original,  and  additional  facts,  we  shall  consider  it 
first. 

The  authority  for  the  removal  of  a  cause  from  the  state  court  to  the 
federal  coiu-t  is  contained  in  section  28  of  the  Judicial  Code  of  the 
United  States  (36  Stat.  1094,  §  28,  as  amended  by  38  Stat.  278,  c. 
11  [U.  S.  Comp.  St.  §  lOlOJ).  That  section  first  provides  for  the 
removal  of  causes  arising  under  the  Constitution  or  laws  of  the 
United  States  or  treaties.  It  is  next  provided  that  any  other  suit 
of  a  civil  nature  at  law  or  in  equity  of  which  the  District  Courts  of 
the  United  States  are  given  jurisdiction,  by  the  title  containing  said  sec- 
tion, and  thereafter  brought  in  a  state  court,  "may  be  removed  into 
the  District  Court  of  the  United  States  for  the  proper  district  by  the 
defendant  or  defendants  therein,  being  nonresidents  of  that  state.'* 
Provision  is  then  made  for  the  removal  of  causes  involving  a  contro- 
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versy  between  citizens  of  different  states.  This  is  followed  by  pro- 
visions for  such  removal  of  causes  in  certain  cases  on  the  ground  of 
prejudice  or  local  influence  by  which  defendant  will  not  be  able  to  ob- 
tain justice  in  the  state  court,  and  for  the  remanding  of  causes  so  re- 
moved by  an  order  of  the  District  Court  on  certain  proof.  The  sec- 
tion also  provides  that,  if  the  District  Court  decides  that  a  cause  has 
been  removed  into  that  court  improperly,  it  may  order  it  to  be  remand- 
ed to  the  state  court.  It  also  contains  provisions,  not  applicable  here^ 
exempting  certain  causes  therefrom.  The  provisions  of  the  section 
applicable  here  are  those  only  for  the  removal  of  a  cause  by  defend- 
ants, who  are  nonresidents  of  the  state'.  The  procedure  for  the  re- 
moval of  causes  is  prescribed  in  section  29  of  said  Judicial  Code  (36 
Stat.  1095,  §  29  [U.  S.  Comp.  St.  §  1011]).  That  section  provides, 
with  respect  to  the  removal  of  causes  on  a  ground  other  than  preju- 
dice or  local  influence,  that  the  party  desiring  to  remove  the  cause  from 
the  state  court  "at  the  time,  or  any  time  before  the  defendant  is  re- 
quired by  the  laws  of  the  state  or  the  rule  of  the  state  court  in  which 
such  suit  is  brought  to  answer  or  plead  to  the  declaration  or  complaint 
of  the  plaintiff"  may  make  and  file  a  petition  entitled  in  the  action  and 
duly  verified,  for  the  removal  of  the  cause  into  the  District  Court  to 
be  held  in  the  district  where  it  is  pending  and  shall  make  and  file  there- 
with a  bond  as  therein  provided.  The  section  next  provides  as  fol- 
lows : 

"It  shall  then  be  the  duty  of  the  state  court  to  accept  said  petition  and  bond 
and  proceed  no  further  in  such  suit" 

It  is  further  provided  that  written  notice  of  the  petition  and  bond 
for  removal  shall  be  given  to  the  adverse  party  or  parties  prior  to  fil- 
ing the  same.  The  section  then  provides  for  the  further  proceedings 
in  the  cause  in  the  District  Court. 

The  amended  petition  shows  that  tlie  action  is  of  a  civil  nature  at 
common  law,  of  which  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York  has  original  jurisdiction ;  that  it  has 
been  brought  in  the  Supreme  Court,  New  York  County,  and  was  com- 
menced by  the  service  of  the  summons  and  complaint  on  the  defend- 
ants on  the  1st  of  July,  1920,  and  that  the  time  of  the  defendants  to 
answer,  plead,  or  make  such  motion  as  they  may  be  advised,  was  by 
order  of  the  court  in  which  the  action  was  brought  extended  20  days 
from  the  21st  day  of  July,  1920,  and  that  the  issues  have  not  been 
tried,  and  that  the  time  at  or  before  which  the  defendants  are  required 
by  the  laws  of  New  York  or  any  rule  of  the  court  to  answer  or  plead 
to  the  complaint  has  not  elapsed ;  that  the  matter  in  dispute  in  the  ac- 
tion exceeds,  exclusive  of  interest  and  costs,  the  sum  of  $3,000,  and  is 
the  sum  of  $1,000,000,  with  interest  and  costs ;  that  the  suit  is  a  con- 
troversy between  plaintiffs,  who  are  citizens  and  residents  of  the  state 
of  New  York,  "and  the  defendants,  who  were  not  residents  or  citizens 
of  the  state  of  New  York,  either  at  the  time  of  the  commencement  of 
this  action  or  at  the  present  time,"  and  that  the  defendants  were  at  the 
time  of  the  commencement  of  this  suit  and  now  are  aliens  and  foreign 
citizens,  and  that  the  defendant  company  was  at  the  time  of  the  com- 
mencement of  the  action  and  now  is  a  foreign  corporation,  organized 
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and  existing  under  the  laws  of  the  republic  of  Cuba,  and  defendant 
Sanchez  was  at  the  time  of  the  commencement  of  the  action  and  now  is 
a  citizen  and  resident  of  the  republic  of  Cubaj  and  that  the  only  parties 
to  the  suit  are  the  plaintiffs  and  these  two  defendants.  It  is  then  stated 
in  the  petition  that  the  petitioners  are  desirous  of  having  the  cause  re- 
moved into  the  District  Court  of  the  United  States  for  the  Southern 
EKstrict  of  New  York,  which  is  the  proper  district. 

The  petition  further  shows  the  filing  of  the  original  petition  and 
bond  and  the  giving  of  due  notice  thereof,  and  the  order  of  the  court 
denying  the  application  on  the  ground  that  the  petition  did  not  suffi- 
ciently show  that  the  defendants  were  nonresidents  of  the  state  of 
New  York,  or  that  the  time  within  which  to  answer  or  plead  to  the 
complaint  had  not  expired,  and  that  the  petitioners  would  again  pre- 
sent the  bond,  which  was  on  file  with  the  clerk  of  the  county  of  New 
York,  and  which  had  been  duly  served  on  the  plaintiffs,  to  the  court  on 
the  amended  petition,  and  praying  that  the  state  court  proceed  no  fur- 
ther, except  to  make  the  order  of  removal  required  by  law  and  to  ac- 
cept the  surety  and  bond  and  cause  the  record  to  be  removed  to  the 
United  States  District  Court  for  the  Southern  District  of  New  York. 

[1]  The  decisions  of  the  federal  court  require  that  such  a  petition 
shall  show  the  jurisdictional  facts  with  technical  accuracy  in  order  to 
confer  jurisdiction  over  the  cause  on  the  United  States  District  Court 
and  that  it  is  not  sufficient  to  show  that  the  defendants  reside  elsewhere 
than  in  the  state  in  which  the  action  has  been  brought,  but  it  must  be 
expressly  shown  that  they  are  nonresidents  of  the  state  in  which  it  is 
brought.  Fife  v.  Whittel  (C.  C.)  102  Fed.  537 ;  O'Conor  v.  State  of 
Texas,  202  U.  S.  501,  26  Sup.  Ct.  726,  50  U  Ed,  1120.  The  amend- 
ed petition,  however,  fully  complies  with  these  requirements. 

[  jj  3]  The  application  based  thereon  appears  to  have  been  denied  on 
the  ground  that  it  was  a  renewal  of  the  former  application,  and  that 
leave  of  the  coutt  therfefor  should  have  been  obtained.  That  is  an  er- 
roneous theory.  Assuming  that  the  original  petition  was  insufficient, 
as  was  held  on  the  application  based  thereon,  the  case  stood  as  if  no 
petition  had  been  filed  and  no  application  had  beien  made.  Defendants 
were  given  by  statute,  provided  they  complied  with  its  requirements,, 
the  right  to  have  the  cause  so  removed.  The  state  court  is  vested  with 
no  discretion  in  the  premises.  The  fact  that  defendants  filed  an  in- 
sufficient petition  did  not  affect  their  right  on  presenting  a  proper  pe- 
tition to  divest  the  state  court  of  further  jurisdiction,  nor  did  it  require 
that  they  apply  for  leave  to  renew  their  application  which  would  have 
involved  their  submitting  their  rights  to  the  discretion  of  the  state 
court.  Their  original  application  was  not  for  an  order  in  the  action 
within  the  rule  requiring  leave  to  renew  a  motion.  The  federal  stat- 
ute does  not  even  require  the  entry  of  an  order.  It,  in  effect,  provides 
that,  on  the  presentation  and  filing  of  a  sufficient  petition  and  bond,  the 
state  court  shall  accept  it  and  proceed  no  further  with  the  action.  But 
the  state  court  is  not  divested  of  its  jurisdiction,  unless  the  petition 
shows  the  jurisdictional  facts,  and  for  that  reason  the  court  may  exam- 
ine the  petition  and  if  it  be  insufficient,  it  may  disregard  it  and  proceed 
with  the  action.     Pechner  v.  Phoenix  Ins.  Co.,  65  N.  Y.  195,  affd. 
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Phoenix  Ins.  Co.  v.  Pechner,  95  U.  S.  184,  24  L.  Ed.  427;  Holden  v. 
Putnam  Fire  Ins.  Co.,  46  N.  Y.  1,7  Am.  Rep.  287;  Vose  v.  Yulee,  64 
N.  Y.  452;  Tiigman  v.  National  Steamship  Co.,  76  N.  Y.  212;  Tierney 
V.  Helvetia  Swiss  Fire  Ins.  Co.,  126  App.  Div.  446,  110  N.  Y.  Supp. 
613;  Powers  v.  Chesapeake  &  Ohio  Ry.  Co.,  169  U.  S.  92,  18  Sup.  Ct. 
264,  42  L.  Ed.  673. 

For  this  reason,  the  practice  in  this  jurisdiction  appears  to  be  instead 
of  entering  an  order  in  strict  accordance  with  the  statute,  namely,  that 
the  state  court  accepts  the  petition  and  bond  and  will  proceed  no  further 
with  action,  to  enter  an  order  directing  the  removal  of  the  cause. 
Since  the  amended  petition  was  sufficient,  the  state  court  was  thereby 
divested  of  further  jurisdiction.  It  therefore  becomes  unnecessary  to 
consider  the  appeal  from  the  order  made  on  the  application  on  the 
original  petition  and  the  further  point  with  reference  to  the  appellants' 
appeal  therefrom  being  confined  to  the  papers  recited  in  the  order,  all 
of  which,  however,  are  sufficiently  recited  in  the  second  order. 

The  appeal  therefrom  will  therefore  be  dismissed,  and  the  order  de- 
nying the  application  on  the  amended  petition  will  be  reversed,  with 
$10  costs  and  disbursements,  and  the  application  thereon  for  an  order 
that  the  state  court  accept  the  amended  petition  and  proceed  no  further 
granted,  and,  since  the  plaintiffs  opposed  the  application,  it  is  granted 
with  $10  costs.    All  concur. 


FANE  V.  NATIONAL  ASS'N  RAILWAY  MAIL  CLERKS. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.   May  11,  1921.) 

Insurance  <^='787 — ^Railway  mail  clerk,  who  was  raptured  while  lifting  mall 
saclts  in  customary  maimer,  not  injured  through  ''accidental  means,"  pritb- 
in  certificate. 

Railway  postal  clerk,  who  was  ruptured  while  lifting  heayy  sack  of  mail 
while  engaged  in  his  customary  work,  where  the  bag  was  not  any  heavier 
than  any  other  bags  which  he  had  lifted  in  the  same  way  and  the  pile 
upon  which  he  was  attempting  to  place  it  was  not  any  higher  than  usual, 
was  not  entitled  to  recover  under  certificate  insuring  him  against  in- 
juries "through  external,  violent,  and  accidental  means" ;  the  means 
used  by  him  to  place  mail  bag  on  pile  being  exactly  those  used  on  other 
occasions,  and  therefore  not  ''accidental  means,"  within  the  certificate. 
[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Accidental  Means.] 

Appeal  from  Trial  Term,  Cattaraugus  County. 

Action  by  Daniel  E.  Fane  against  the  National  Association  of  Rail- 
way Mail  Clerks.  Judgment  for  defendant,  and  plaintiff  appeals.  Af- 
firmed. 

Argued  before  LAMBERT,  HUBBS,  CLARK,  and  ROWLAND 
L.  DAVIS,  JJ. 

M.  B.  Jewell,  of  Olean,  for  appellant. 

George  H.  Pierce,  of  Olean  (George  A.  Larkin,  of  Olean,  of  counsel), 
for  respondent. 
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HUBBS,  J.  The  plaintiff  in  this  action  was  insured  by  the  defend- 
ant against  personal  accidental  injuries.  The  certificate  issued  by  the 
defendant  contained  the  following  clause : 

"If  the  holder  of  this  certificate  shaU  receive  bodily  injuries  during  the 
continuance  of  this  certificate  through  external,  violent  and  accidental  means" 

— ^he  shall  be  entitled  to  recover,  etc.  The  plaintiff  was  a  railway  postal 
clerk.  On  the  20th  day  of  October,  1916,  at  Binghamton,  while  in  the 
performance  of  his  duties,  he  was  engaged  in  piling  heavy  mail  bags 
on  a  stack  seven  or  eight  feet  high.  While  doing  that  work  he  strained 
the  covering  of  his  intestines  and  caused  a  rupture.  An  action  was 
brought  on  the  certificate,  and  the  jury  found  that  the  rupture  was 
caused  through  external,  violent,  and  accidental  means  within  the 
meaning  of  the  policy.  The  trial  court  set  aside  the  verdict  of  the 
jury  and  directed  a  verdict  for  the  defendant.  The  sole  question  for 
our  consideration  is  whether  or  not,  under  any  inference  which  could 
be  drawn  from  the  evidence,  the  jury  was  justified  in  finding  as  it  did. 
There  is  no  dispute  in  the  evidence.    The  plaintiff  testified : 

"I  was  Ufting  a  heavy  sack  of  mail,  to  put  it  way  up  here,  and  felt  some- 
thing slip  down  here,  down  in  my  testicle. 

"Q.  So  that,  in  reaching  up,  you  felt  this  give  way?    A.  Yes,  sir." 

That  IS  all  there  is  of  the  case.  It  is  undisputed  that  the  plaintiff 
was  engaged  in  his  customary  work.  There  is  no  claim  or  pretense  that 
the  bag  which  he  was  lifting  was  any  heavier  than  other  bags  which 
he  haa  lifted  in  the  same  way,  or  that  the  pile  upon  which  he  was  at- 
tempting to  place  it  was  any  higher  than  usual.  It  is  not  claimed  that 
the  car  gave  a  sudden  lurch,  or  that  he  slipped,  or  was  pushed  or 
jarred,  or  that  anything  out  of  the  ordinary  happened.  He  simply  at- 
tempted to  lift  the  heavy  mail  bag  in  question  onto  the  top  of  the  pile, 
doing  just  what  he  expected  to  do,  and  what  he  was  accustomed  to  do, 
and  doing  it  in  the  usual  and  ordinary  way.  The  only  thing  unusual 
or  unexpected  about  the  whole  affair  was  that  the  strain  of  lifting  the 
bag  on  this  particular  occasion  caused  a  rupture.  From  those  facts  the 
appellant  urges  that  the  rupture  was  caused  "through  external,  violent, 
and  accidental  means." 

It  is  undoubtedly  true  that  the  act  of  lifting  the  mail  bag  produced 
an  unforeseen  consequence,  and  the  consequence  might  commonly  be 
called  an  accidental  injury,  and  the  result  of  lifting  the  bag  might  be 
accidental;  but  the* wording  of  the  policy  is,  "through  *  *  *  ac- 
cidental means."  The  means  which  the  plaintiff  used  to  place  the  bag 
were  exactly  those  which  he  intended  to  use,  and  precisely  those  he 
had  used  on  many  other  occasions.  It  cannot  be  said  that  the  means 
were  accidental.  The  most  that  can  be  said  is  that  the  result  was  ac- 
cidental. He  was  doing  what  he  meant  to  do,  and  doing  it  in  the  way 
he  meant  to  do  it.  An  unexpected  result  followed,  but  that  result  did 
not  follow  through  accidental  means.  He  was  injured  from  doing 
what  he  intended  to  do  and  doing  it  in  exactly  the  way  he  intended  ta 
do  it,  and  the  rupture  was  not  the  result  of  accidental  means.  This 
conclusion  is  sustained  by  many  decisions. 
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One  of  the  leading  cases  in  point  arose  in  this  department,  the  case  of 
Appel  V.  .Etna  Life  Insurance  Co.,  86  App.  Div.  83,  83  N.  Y.  Supp.  23S, 
affirmed  without  opinion  in  180  N.  Y.  514,  72  N.  E.  1139.  The  opinion 
of  Justice  McLennan  in  that  case,  it  seems  to  me,  is  a  complete  answer  to 
the  appellants'  contention  in  this  case.  There  the  plaintiff's  intestate  in- 
jured his  appendix  while  riding  a  bicycle  by  the  ordinary  exertion  of 
riding,  without  having  suffered  any  fall  or  shock.  It  appeared  that  the 
muscles  used  in  the  operation  of  riding  the  bicycle  necessarily  rubbed 
against  the  appendix  and  inflamed  it.     In  the  opinion  it  was  s^id: 

"Our  attention  has  not  been  called  to  any  case  which  holds,  and  we  have  fail- 
ed to  dlscoyer  any  authority  for  the  proposition  that  a  result  which  is  produced 
by  means  all  of  which,  and  every  detail  of  which,  was  intended,  can  be  said 
to  have  been  produced  by  accidental  means,  simply  because  the  result  which 
followed  the  employment  of  such  means,  exactly  in  the  manner  intended,  was 
<lifferent  from  the  result  anticipated.  In  order  that  the  plaintiff  may  succeed 
in  the  case  at  bar,  it  is  necessary  that  we  should  assent  to  that  exact  proposi- 
tion. We  think  that  is  not  the  proper  construction  or  true  meaning  of  the 
laniTuage  of  the  policy  in  suit." 

In  the  case  of  Niskem  v.  United  Brotherhood  of  Carpenters  and 
Joiners  of  America,  93  App.  Div.  364,  87  N.  Y.  Supp:  640,  Judge 
Willard  Bartlett,  speaking  for  the  court  in  the  Second  Department, 
expressly  approved  of  the  Appel  Case  and  quotes  from  the  opinion  of 
Justice  McLennan.  In  that  case  the  plaintiff,  a  carpenter,  was  suffer- 
ing from  hardening  of  the  blood  vessels,  and  the  strain  of  lifting  a 
heavy  timber  ruptured  a  diseased  blood  vessel.  The  court  held  ttiat 
there  could  be  no  recovery. 

Where  one  suffering  from  fatty  degeneration  of  the  heart  ruptures 
that  organ  through  overexertion  in  the  ordinary  way,  the  injury  is  not 
caused  by  accidental  means.  Shanberg  v.  Fidelitv  &  Casualtv  Co.  of 
New  York,  158  Fed.  1,  85  C.  C.  A.  343,  19  L.  R.  A.  (N.  S.)  1206. 

Where  a  dilation  of  the  heart  was  caused  by  the  exertion  of  a  man  in 
raising  and  lowering  himself  repeatedly  from  the  arms  of  a  chair,  it 
was  held  that,  as  the  exercise  was  voluntary  and  intended,  there  could 
be  no  recovery  on  an  accident  insurance  policy.  Hastings  v.  Travelers' 
Insurance  Co.  (C.  C.)  190  Fed.  258. 

In  a  case  where  death  resulted  from  the  rupture  of  an  artery,  caused 
by  the  insured  in  reaching  out  to  close  a  window,  it  was  held  that  there 
could  be  no  recovery  on  an  accident  insurance  policy.  Peder  v.  Iowa 
State  Traveling  Men's  Association,  107  Iowa,  538,  78  N.  W.  252,  43 
L.  R.  A.  693,  70  Am.  St.  Rep.  212. 

Many  more  cases,  from  different  jurisdictions,  might  be  cited  in  sup- 
port of  the  same  proposition.  An  interesting  case  arose  in  Buffalo,  N. 
Y.  A  man  named  Pixley  was  suffering  from  neuralgia.  He  sent  to 
the  drug  store  and  purchased  morphine  tablets.  While  suffering  pain, 
he  took  the  bottle  of  tablets  and  poured  some  into  his  hand.  At  the 
time  his  hand  shook,  and  his  face  was  drawn  with  pain  and  covered 
w^ith  perspiration.  His  housekeeper,  who  was  in  the  room,  asked  what 
he  was  doing,  and  he  told  her  to  leave  him  alone — that  he  knew  what 
he  was  doing.  He  took  the  tablets,  and  died  as  the  result  of  morphine 
poisoning.    The  trial  court  held  that  the  plaintiff  had  failed  to  establish 
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a  cause  of  action  for  injury  by  accidental  means,  and  granted  a  nonsuit. 
The  case  came  to  this  court,  and  was  affirmed  by  a  vote  of  three  to  two, 
without  opinion,  and  was  also  affirmed  in  the  Court  of  Appeals,  without 
opinion.  The  trial  court  based  the  nonsuit  upon  the  ground  that  the 
deceased  intended  to  take  the  morphine,  that  the  means  were  not  ac- 
cidental, but  deliberate  and  intentional,  and  that  only  the  result  was 
accidental  and  therefore  not  covered  by  the  policy.  Pixley  v.  Commer- 
cial Travelers'  Mutual  Accident  Association  of  America,  165  App. 
Div.  950,  150  N.  Y.  Supp.  1107,  affirmed  221  N.  Y.  545, 116  N.  E.  1070. 
There  would  be  no  question  but  what  the  trial  court  in  the  case  at 
bar  was  right  in  directing  a  verdict  for  the  defendant,  if  it  were  not  for 
the  late  case  of  Lewis  v.  Ocearr  Accident  &  Guarantee  Corporation, 
Limited,  of  London,  England,  224  N.  Y.  18,  120  N.  E.  56,  7  A.  L.  R. 
1129.  In  that  case  a  well,  healthy  man  had  a  pimple  on  his  lip.  It 
looked  like  an  ordinary  pimple.  It  became  larger  and  inflamed,  and  the 
insured  consulted  a  physician.  The  physician  testified  that  there  was  a 
punctured  wound  in  the  lip,  which  had  inflamed  and  infected  the  deep- 
er tissues.  The  insured  died  as  the  result  of  the  inflammation  of  the 
brain,  produced  by  a  germ  from  the  infected  pimple.  Judge  Cardozo, 
writing  said : 

''We  think  there  Is  testimony  from  which  a  Jary  might  find  that  the  pimple 
had  been  punctured  by  some  instrument,  and  that  the  result  of  the  puncture 
was  an  infection  of  the  tissues.  If  that  is  what  happened,  there  was  an  acci- 
dent. We  have  held  that  infection  resulting  from  the  use  of  a  hypodermic 
needle  is  caused  by  'accidental  means.*  •  ♦  *  The  same  thing  must  be 
true  of  infection  caused  by  the  puncture  of  a  pimple." 

The  judge  calls  attention  to  the  evidence  of  the  plaintiflE's  expert  to 
the  effect  that  the  entrance  of  the  germ  from  the  skin  to  the  deeper 
tissues  was  the  result  of  trauma,  and  that  trauma  is  almost  invariably 
the  cause  of  such  infections,  and  that  the  punctured  wound  was  a  sign 
of  trauma,  and  that  the  punctured  wound  was  an  adequate  cause,  or, 
at  least,  that  the  jury  might  so  find. 

The  case  of  Bailey  v.  Interstate  Casualty  Co.,  8  App.  Div.  127,  40 
N.  Y.  Supp.  513,  affirmed  in  158  N.  Y.  723,  53  N.  E.  1123,  was  cited 
in  the  opinion.  The  opinion  in  that  case  was  written  by  Justice  Mer- 
win.  There  a  physician  injected  morphine  into  his  leg,  resulting  in  in- 
fection. It  was  claimed  by  the  defense  that  the  morphine  caused  the 
inflammation.  It  was  claimed  by  the  plaintiff  that  it  was  caused  by  a 
geiTTi.    Justice  Merwin  said : 

"The  plaintiff  Toluntarily  injected  the  morphine,  and  if  that  caused  .the 
injury  it  could  hardly  be, accidental.  Upon  the  evidence,  however,  It  might 
have  been  found  that  injury  was  in  no  way  attributable  to  the  morphine.  If 
not,  then  the  question  would  be  whether  the  injury  was  attributable  to  the 
introduction  of  the  needle  deeper  than  was  intended,  and  so  an  irritation  pro- 
duced which  induced  the  inflammation  of  the  cellular  tissue,  or  whether,  by 
reason  of  the  needle  or  skin  not  being  clean,  something  was,  In  the  act  of 
puncturing,  transferred  to  the  wound  which  Induced  the  resulting  condition/* 

It  will  be  seen  from  the  above  quotation  that  the  case  relied  upon  by 
Judge  Cardozo  did  not  hold  anything  which  sustains  the  appellant's 
contention  in  this  case.    It  seems  to  me  that  the  Bailey  Case  and  the 
188  N.Y.S.— 15 
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Lewis  Case  are  both  clearly  distinguishable  from  the  case  at  bar,  and 
that  the  principle  announced  in  those  cases  is  simply  that,  where  in- 
fection is  caused  by  a  germ  entering  a  wound  and  producing  an  in- 
jury, the  injury  is  caused  by  accidental  means.  That  is  far  from  hold- 
ing that,  if  a  person  suffering  from  heart  disease  overexerts  himself 
and  dies  as  the  result  of  the  overexertion,  it  can  be  said  that  he  died 
from  accidental  means.  It  is  not  to  be  presumed  that  the  Court  of  Ap- 
peals intended  to  overrule  its  decisidn  in  the  case  of  Appel  v.  ^Etna  Life 
Insurance  Co.  and  the  decision  in  the  case  of  Pixley  v.  Commercial 
Travelers'  Mutual  Accident  Association  of  America,  without  even  call- 
ing attention  to  those  decisions  in  the  opinion. 

The  case  was  properly  decided  at  the  Trial  Term,  and  the  judgment 
should  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs.    All  concur. 

KRUSE,  P.  J.,  not  sitting. 


(190  App.  Dlv.  420) 

PEOPLE  ex  rel.  PENNSYLVANIA  R.  CO.  v.  LEO  eC  aL,  Board  of  Appeals. 

(Supreme  Court,  Appellate  Division,  First  Department.    April  29,  1921.) 

1.  Wharves  ^=»9— Fire-extlnguiskiiig  apparatus,  installed  by  lessee,  belongs 

to  owner. 

If  the  lessee  of  a  shedded  pier  Installs  a  distinct  dry  system  of  automat- 
ic sprinklers  by  reason  of  an  order  under  Code  of  Ordinances,  c.  12, 
art.  2,  §  20,  it  becomes  the  property  of  the  city  lessor  of  the  pier,  and  if 
the  lessee  be  obliged  to  comply  with  such  order  it  would  have  a  cause  of 
action  against  the  city  therefor. 

2.  Wharves  ^=>9 — Owner,  and  not  lessee,  held  bound  to  comply  with  order 

for  installation  of  flre-extiiiguishing  apparatus. 

Code  of  Ordinances,  c.  12,  art.  2,  §  20,  providing  that  the  owners  and 
proprietors  of  all  manufactories,  hotels,  tenement  houses,  ♦  ♦  ♦  ana 
the  authorities  or  persons  having  charge  of  all  hospitals  and  asylums  and 
public  schools  ♦  ♦  *  and  all  piers,  bulkheads,  wharves,  etc.,  shall 
provide  such  fire  extinguishers  as  the  fire  commissioner  may  direct, 
governs  the  liability  of  persons  to  install  apparatus  ordered,  rather  than 
Greater  New  York  Charter,  §  775,  subds.  3,  0,  and  sections  77(^a,  778-a, 
and  the  ordinance  imposes  such  duty  upon  the  city  as  the  owner  of  a 
pier,  and  not  upon  its  lessee. 

3.  Wiiarves  ^=^9 — Ordnance  held  too  indefinite  to  subject  lessee  of  s  pier  to 

prosecution  for  failure  to  instiUl  fire  extininushini;  apparatus. 

Code  of  Ordinances,  c.  12,  art.  2,  §  20,  providing  for  the  installation  of 
fire  extinguishing  apparatus  at  piers,  wharves,  etc..  If  Intended  to  im- 
pose such  duty  on  the  lessee  of  a  shedded  pier,  was  too  vague  and  indefinite 
for  such  construction,  which  would  subject  th^  lessee  to  prosecution  for 
misdemeanor  for  failure  to  comply. 

Appeal  from  Special  Term,  New  York  County. 

Proceeding  by  the  People,  on  the  relation  of  the  Pennsylvania  Rail- 
road Company,  against  John  P.  Leo  and  others,  constituting  the  Board 
of  Appeals  of  New  York  City.  Defendants  appeal  from  an  order  sus- 
taining a  writ  of  certiorari  and  annulling  their  proceedings  and  de- 
termination, denying  the  appeal  of  the  relator  from  the  order  of  the 

^s^For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by 


Google 


Sup.  Ct.)  PEOPLE  V.  LEO  227 

(1S8  N.T.S.) 

fire  commissioner  requiring  it  to  install  on  Pier  77,  North  River,  cer- 
tain automatic  spriiJders.  Order  (112  Misc.  Rep.  578,  183  N.  Y. 
Supp.  597)  affirmed. 

Argued  before  I.AUGHUN,  SMITH,  PAGE,  and  GREEN- 
BAUM,  JJ. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (John  F.  O'Brien, 
of  New  York  City,  of  counsel,  and  Francis  E.  V.  Dunn,  of  New  York 
City,  on  the  brief),  for  appellants. 

O'Brien,  Boardman,  Parker  &  Fox,  of  New  York  City  (E.  J.  Freed- 
man,  of  New  York  City,  of  counsel,  and  P.  W.  Boardman,  of  New 
York  City,  on  the  brief),  for  respondent. 

LAUGHLIN,  J.  The  relator  is  in  possession  of  Pier  77 y  North 
River,  under  a  lease  from  the  aty  of  New  York  executed  on  the  1st 
of  July,  1891,  for  a  term  of  10  years  with  a  privilege  of  two  renewals 
for  terms  of  10  years  each,  which  it  exercised,  and  its  term  under  the 
second  renew^al  of  the  lease  will  expire  on  the  1st  day  of  July,  1921. 
The  rent  reserved  for  the  first  term  was  $10,000  per  annum,  for  the 
second  $11,000,  and  for  the  third  $12,000.  By  each  renewal,  the  terms 
of  the  original  lease  were  continued,  modified  only  with  respect  to 
the  annual  rental.  The  relator  was  to  use  and  has  used  the  pier  for 
handling  and  storing  freight  in  connection  with  its  business  as  a  com- 
mon carrier.  It  covenanted  and  agreed  to  keep  the  wharf  property 
and  structures  thereon  in  good  condition  and  sufficient  repair  through- 
out the  pieriod  of  its  occupation  thereof  at  its  own  expense,  and  that 
in  the  event  of — 

"total  or  partial  destruction  throngh  fire,  floating  ice,  collision,  or  the  action 
of  the  elements,  the  said  wharf  property  ahall  require  to  he  rebuilt,  the  same 
shall  be  so  rebuilt  by  and  at  the  expense  of  the  party  of  the  second  part '[the 
tenant],  but  in  such  manner  as  shaU  be  approved  by  the  said  board  of  docks, 
and  under  their  direction." 

It  further  covenanted  and  agreed,  among  other  things : 

"To  abide  by  and  conform  to  all  laws,  orders,  rules,  by-laws,  regulations,  and 
resolutions  already  adopted,  or  which  may  hereafter  be  adopted  by  the  Legis- 
lature of  the  state  of  New  York,  or  by  the  parties  of  the  first  part,  through  or 
'by  said  board  of  docks,  or  otherwise,  respecting  the  rates  chargeable  for 
wharfage,  and  respecting  the  use  of  the  said  wharf  property,  and  the  waters 
adjacent  thereto." 

Formal  renewal  leases  were  made  embodying  the  terms  of  the  orig- 
inal leases,  modified  with  respect  to  the  annual  rental ;  but  each  of 
them  contained  additional  clauses  Bcnewing  a  license  and  authority 
to  the  tenant  contained  in  the  original  lease  to  erect  and  maintain  upon 
the  wharf  property  and  pier  a  shed,. and  providing  for  a  termination 
of  the  lease  in  certain  events.  It  was  provided  that  the  shed  should 
be  erected  under  the  direction  and  supervision  of  the  engineer  in  chief 
of  the  department  of  docks,  and  in  accordance  with  plans  and  specifi- 
cations to  be  submitted  and  approved  by  the  commissioner  of  docks, 
and  that  the  shed  should — 
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"revert  to  and  become  the  property  o?  the  city  of  New  York,  free  from  all 
Incumibrances  whatsoever  upon  the  expiration  or  soouer  termination  of  the 
lease/' 

With  respect  to  the  termination  of  the  lease  before  the  ex;piration 
of  the  term,  it  was  provided  that  the  rights  and  obligations  of  the 
lessee  should  terminate  as  to'  the  whole  or  part  of  the  wharf  proper- 
ty, in  the  event  that  the  commigsioner  of  docks  should  "determine  to 
proceed  with  the  work  of  building,  or  rebuilding  wharves,  piers,  bulk- 
heads, basins,  docks,  or  slips  within  a  section  or  district  of  the  water 
front  which  shall  include  the  wharf  property  hereinbefore  described, 
according  to  any  plan  or  plans  now  adopted  and  approved,  or  which 
may  hereafter  be  adopted  and  approved,  and  pursuant  to'  any  existing 
or  future  law,"  and  should  determine  for  the  purpose  of  such  building 
or  rebuilding  that  it  would  be  necessary  to  terminate  the  interests  of 
the  lessee  "in  the  wharfage  to  arise,  accrue,  or  become  due  from  the 
said  wharf  property,  or  from  any  part  thereof,"  or  if  at  any  time 
during  the  term  the  commissioner  of  docks  should  determine  that  the 
wharf  property,  or  any  part  thereof,  "shall  be  used  for  some  other  pur- 
pose than  for  the  purpose  of  the  collection  of  wharfage,  and  that  it 
will  be  necessary  to  terminate  the  interest  of  the  party  of  the  second 
part  in  such  wharfage"  upon  the  receipt  by  the  lessee  of  a  notice  in 
writing  from  the  commissioner  of  docks  to  that  effect,  "describing  the 
wharf  property,  or  the  part  thereof  affected  thereby."  It  was  fur- 
ther provided  that,  in  the  event  of  such  notice  of  termination,  the  rent 
reserved  should  cease,  and  that  the  lessee  should  have  no  claim  for 
damages  or  compensation  for  the  termination  of  its  interests  or  for 
other  specified  damages  or  injury,  with  which  we  are  not  concerned 
on  this  appeal,  or  on  account  of  any  structures  or  improvements  that 
it  may  have  erected  or  made,  or  may  have  been  erected  or  made  by 
others. 

A  shed  was  erected  on  the  pier  by  the  lessee,  under  a  license  and 
authority  contained  in  the  original  lease,  between  the  3d  of  January, 
1893,  and  the  15th  of  May  of  that  year.  The  agreed  statement  of 
facts  shows  that  the  shed  is  at  the  foot  of  Thirty- Seventh  street  and 
that  it  "consists  of  a  one-story,  steel  frame,  corrugated  iron  pier  shed, 
505  feet  by  62  feet,  with  plank  floor  and  wooden  roof,  slag  and  tin 
covered,"  and  that  the  shore  end  is  two  stories  in  height  for  a  dis- 
tance of  approximately  70  feet,  and  the  second  story  is  used  for  offi- 
ces and  a  record  room,  and  is  divided  into,  several  rooms  by  wooden 
partitions  covered  with  sheet  metal,  and  that  the  ceilings  are  covered 
with  sheet  metal ;  that  the  shed  is  about  28  feet  high,  but  that  the  high- 
est part  is  approximately  35  feet  high ;  that  there  were  23  corrugated 
iron  roll  shutters  on  the  north  add  south  sides  of  the  pier,  and  2  on 
the  river  end,  and  2  on  the  land  end ;  that  there  is  a  plain  glass  window 
over  each  shutter  on  the  north  and  south  sides,  about  3x4V^  feet,  and 
that  the  Texas  skylight  has  a  plain  glass  window  the  entire  length  of 
the  pier;  that  200  feet  to  the  south  is  an  open  pier  and  196  feet 
north  of  the  northerly  side  of  the  pier  there  is  a  corrugated  iron  cov- 
ered pier  486  feet  long,  and  between  it  and  Pier  77  there  is  a  frame 
corrugated  iron  covered  float  bridge,  extending  approximately  150  feet 
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from  the  bulkhead,  from  which  tracks  run  directly  alongside  the 
bulkhead  shed  and  into  the  freight  yard,  which  is  250  feet  from  the 
land  end  of  the  pier  and  about  150  feet  from  the  bulkhead  shed  and 
to  the  east  of  Twelfth  avenue  and  north  of  Thirty-Seventh  street, 
and  that  there  is  another  freight  yard  east  of  Twelfth  avenue  and 
south  of  Thirty-Seventh  street,  connected  with  the  bulkhead  shed  by 
tracks  in  Twelfth  avenue.  The  stipulated  facts  further  show  in  de- 
tail the  manner*  in  which  the  relator  has  equipped  the  pier  for  the 
purpose  of  extinguishing  fire  and  the  organization  of  an  efficient  fire 
brigade  on  the  pier,  which  responded  in  about  one  minute  to  an 
alarm  sounded  on  the  middle  of  the  pier. 

On  the  23d  day  of  April,  1919,  the  deputy  fire  commissioner  on  the 
recommendation  of  the  chief  of  the  bureau  of  fire  prevention  made 
and  caused  to  be  served  upon  the  relator  an  order  "known  as  order 
No.  89SS8F,"  which,  so  far  as  here  material,  is  as  follows : 

"New  York,  April  23.  191». 

**To  Lessees  and  Occupants  of  Premises  Pier  77,  North  Rlrer,  Borough  of 
Manhattan,  New  York  City:  You  are  hereby  ordered  and  required,  within 
60  days  from  date  of  the  serylce  of  this  order,  lo : 

"1.  Provide  a  isepcrate  and  distinct  dry  system  of  automa'tlc  sprinklers 
throughout  pier  having  at  least  one  source  of  water  supply,  or  other  approved 
lire  extinguisher  system,  arranged  and  equipped  as  provided  In  rules  for  fire 
extinguishing  appliances  adopted  by  the  board  of  standards  and  appeals  May 
24,  1917,  as  amended  May  2,  1918,  and  January  2l,  1919,  effective  February 
17,  1919.    Section  20,  c.  12,  Code  of  Ordinances. 

"Note. — No  structural  alterations  to  the  premises  are  necessary  to  comply 
with  the  requirements  of  6is  order. 

"One  set  of  preliminary  paper  plans  accompanied  by  application  and  specifi- 
cation sheets  In  duplicate,  showing  all  proposed  alterations  must  be  filed  with 
and  approved  by  this  Department  before  the  above  work  may  be  com- 
xnenced.     ♦     *     • 

"Note. — In  addition  to  this  order,  an  order  requiring  the  Installation  of  an 
interior  alarm  system  will  be  issued  as  soon  as  a  layout  can  be  prepared  by  th4> 
electrical  division  of  this  bureau. 

"JJO-6-D&V  Charles  H.  Oulkln,  Deputy  Fire  Commissioner. 

"Neglect  or  refusal  to  comply  with  the  above  order  may  render  you  liable 
to  fine  or  Imprisonment  or  both." 

The  relator  appealed  therefrom  to  the  Board  of  Appeals,  which,  by 
virtue  of  the  provisions  of  chapter  503  of  the  Laws  of  1916,  adding 
section  718-d  to  the  Greater  New  York  Charter  (Laws  1901,  c.  466), 
as  amended  by  chapter  601  of  the  Laws  of  1917,  it  was  authorized  on 
such  an  appeal  to  review  the  order,  and  reverse  it  or  affirm  it  in  whole 
or  in  part,  or  to  modify  it  section  719,  subd.  5,  Greater  New  York 
Charter  as  added  by  Laws  1916,  c.  503.  The  appeal  from  this  order, 
and  from  two  other  orders  of  the  fire  commissioner  relating  to  the  pier, 
were  heard  on  the  7th  day  of  October,  1919,  and  the  board  made  an 
order  affirming  the  order  in  question  and  denying  the  appeal  with  re- 
spect thereto.  On  the  23d  oi  the  same  month  the  relator,  pursuant  to 
section  719-a  of  the  Greater  New  York  Charter  (as  added  by  Laws 
1916,  c.  503),  presented  a  petition  to  the  Supreme  Court  for  a  writ  of 
certiorari,  with  respect  to  this  order  and  in  so  far  as  the  board  denied 
its  appeal  concerning  the  other  orders,  but  the  appeal  now  before  us 
only  relates  to  order  No.  89558F.  The  petition  sets  forth  the  pro- 
ceedings had  and  many  of  the  facts  already  stated,  and  charges  that  the 
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decision  with  respect  to  this  order  is  erroneous  and  illegal  on  the 
grounds  that  the  fire  commissioner  had  no  authority  to  issue  or  enforce 
it;  that  the  duty,  if  any,  to  comply  with  it  rests  upon  the  owner  of 
the  pier,  and  not  upon  the  relator,  who  is  the  lessee ;  that  the  order  is 
unreasonable,  unnecessary,  and  oppressive,  and  is  unconstitutional,  in 
that  it  deprives  the  relator  of  its  property  without  due  process  of  law 
and  of  the  equal  protection  of  the  laws.  The  writ  was  issued  the  next 
day,  and  the  return  thereto  was  made  on  the  23d  of  December  there- 
after. The  return  denies  the  allegations  with  respect  to  the  decision 
being  erroneous  and  illegal,  and  the  order  not  being  binding  on  the 
lessee,  and  admits  the  other  allegations  of  the  petition,  and  sets  forth, 
among  other  things,  the  facts  already  stated,  and  describes  in  detail  the 
freight  that  was  found  on  the  pier,  and  annexes  the  testimony  taken  on 
the  appeal,  which  is  quite  voluminous.  In  answer  to  the  contention 
that  the  order  was  unauthorized,  the  return  quotes  subdivision  3  of 
section  775  of  the  Greater  New  York  Charter  (added  by  Laws  1911,  c. 
899,  as  amended  by  Laws  1916,  c.  503)  as  authorizing  it.  By  those 
statutory  provisions,  the  fire  commissioner  is  empowered  to — 

"order,  In  writing,  the  installation,  as  prescribed  by  any  law  or  ordinance  or 
by  the  rules  and  regulations  of  the  board  of  standards  and  appeals,  in  any 
J^uilding,  structure,  enclosure,  vessel,  place  or  premises,  of  automatic  or  other 
fire  alarm  system  or  fire  extinguishing  equipment  and  the  maintenance  and 
repair  thereof :  or  the  construction,  as  prescribed  by  any  law  or  ordinance 
or  rule  or  regulation  of  the  board  of  standards  and  appeals,  of  adequate  and 
safe  means  of  exit  from  all  buildings,  structures,  enclosures,  vessels,  places 
and  premises,  except  tenement  houses."  ^ 

The  return  also  set  forth  the  provisions  of  section  20  of  article  2 
of  chapter  12  of  the  Code  of  Ordinances  of  the  City  of  New  York  re- 
lating to  fires  and  fire  prevention,  and  known  as  the  Fire  Prevention 
Ordinance,  as  authority  for  the  order.  That  section,  as  amended  in 
November,  1918,  provides  as  follows : 

"Sec.  20.  Fire  Alarm  and  Fire  Extinguishing  Appliances.  The  owners  * 
and  proprietors  of  all  manufactories,  hotels,  tenement  houses,  apartment 
houses,  office  buildings,  boarding  and  lodging  houses,  warehouses,  stores  and 
offices,  theaters,  and  music  halls,  and  the  authorities  or  persons  having 
charge  of  all  hospitals  and  asylums  and  of  the  public  schools  and  other  pub- 
lic buildings,  churches  and  other  places  where  large  numbers  of  persons 
lire  congregated  for  purposes  of  worship,  instruction  or  amusement,  atul 
all  piers,  bulkheads,  wharves,  pier  sheds,  bulkhead  sheds  or  other  icater 
front  structures,  shall  provide  such  means  of  communicating  alarms  of  fire,  ac- 
cident or  danger  to  the  poUce  and  fire  departments  respectively  as  the  fire 
commissioner  or  the  police  commissioner  may  prescribe,  and  shall  also  provide 
such  fire  hose,  fire  extinguishers,  buckets,  axes,  fire  hooks,  fire  doors  and 
other  means  of  preventing  and  extinguishing  fires  as  the  fire  commissioner  may 
direct."    See  Cosby 's  Code  Ord.  [Anno.  1921]  pp.  335,  592. 

The  provisions  inserted  by  the  amendment  are  italicized. 

[1  ]  The  only  provisions  of  the  lease  relating  to  the  point  as  to  wheth- 
er, as  between  the  city  and  the  relator,  it  was  the  duty  of  the  relator 
to  comply  with  such  an  order,  have  been  stated.  On  the  hearing  be- 
fore the  Board  of  Appeals,  it  was  stipulated  by  the  corporation  coun- 
sel that  the  lease  contained  no  express  provisions  obligating  the  lessee 
to  comply  with  such  an  order.  The  fire  commissioner  had  no  jurisdic- 
tion to  make  such  an  order  with  respect  to  pier  property  until  the  en- 
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actment  of  said  amendment  to  section  20  of  the  Fire  Prevention  Ordi- 
nance in  1918 — some  27  years  after  the  original  lease  was  made,  and 
long  after  the  pier  was  shedded,  and  no  other  official  board  or  body  had 
such  authority.  I  think  it  is  quite  clear  that  neither  when  the  lease  was 
made  nor  when  the  pier  was  shedded  was  it  contemplated  by  the 
parties  that  such  an  order  might  be  made  within  about  two  years 
of  the  expiration  of  the  lease  concededly  involving  an  expenditure  by 
the  lessee  of  upwards  of  $19,000  for  the  installation  of  fire  extinguish- 
ing apparatus,  which,  upon  installation,  plainly  became  the  property 
of  the  city.  People  ex  rel.  International  Nav.  Co.  v.  Barker,  153  N. 
Y.  98,  47  N.  E.  46.  But,  whether  contemplated  or  t\ot,  the  tenant 
was  not  by  the  terms  of  the  lease  obligated  as  between  it  and  the  city, 
as  its  landlord,  to  comply  with  this  order;  and  if  unJer  the  exercise 
of  the  police  power  and  by  virtue  of  the  Fire  Prevention  Ordinance  and 
order  of  the  fire  commissioner,  it  should  be  obliged  to  comply  there- 
with, I  think  it  would  have  a  cause  of  aaion  against  the  city  to  recover 
therefor  if  the  city  on  due  request  should  fail  at  its  own  expense  to  per- 
form the  obligations  thus  imposed  upon  the  relator  by  the  order. 

The  fire  commissioner,  however,  in  making  such  an  order,  in  so  far 
as  compliance  therewith  is  required  of  the  party  to  whom  it  was  is- 
sued, was  limited  by  the  ordinance.  Subdivision  6  of  section  775  of 
the  Greater  New  York  Charter,  added  by  Laws  1911,  c.  899,  as  amend- 
ed by  Laws  1914,  c.  459,  provides  that  the  orders  of  the  fire  commis- 
sioner "shall  be  addressed  to  the  owner  or  owners,  lessees  or  occupants 
of  the  building,  structure,  inclosure,  vessel,  place  or  premises  aflfccted 
thereby,"  but  that  it  shall  not  be  necessary  to  designate  them  by  name 
and  that  service  thereof  may  be  made  by  delivery  of  a  copy  to  an  owner 
or  a  lessee  or  to  any  person  of  suitable  age  and  discretion  in  charge 
apparently  in  charge  of  the  premises  and  if  no  person  be  found  in 
charge  of  the  premises,  by  affixing  a  copy  upon  the  premises. 

Section  776-a  of  the  Greater  New  York  Charter,  as  added  by  Laws 
1911,  c.  899,  provides  that  the  expenses  attending  the  execution  of 
such  an  order  lawfully  made  shall  be  a  several  and  joint  personal 
charge  against  each  of  the  owners  or  part  owners  and  each  of  the 
lessees  and  occupants  of  the  building  or  structure  in  respect  to  which 
the  expenses  were  incurred  and  against  every  person  or  body  who  was 
by  law  or  contract  bound  to  perform  the  duty  imposed  by  the  order 
and  that  the  expenses  shall  be  a  lien  upon  the  rent  due  or  to  grow  due 
for  the  use  of  the  building  or  structure  or  any  part  thereof.  Section 
778-a  of  the  Greater  New  York  Charter  (added  by  Laws  1911,  c.  899, 
as  amended  by  Laws  1916,  c.  503)  requires  a  lessee  or  person  in  posses- 
sion or  charge  of  a  building  or  structure  upon  whom  such  a  notice  is 
served,  to  give  immediate  notice  to  the  owner  or  agent,  if  known  to 
him,  as  therein  provided  and  in  default  thereof,  he  becomes  personally 
liable  to  the  owner  for  all  damages  sustained  by  such  failure. 

[2]  Those  provisions  prescribed  and  regulate  the  duty  and  liability 
owing  to  the  public  but  not  as  between  a  landlord  and  tenant.  But 
I  am  of  opinion  that  the  point  now  presented  for  decision  is  to  be  de- 
cided not  by  those  provisions  but  by  the  construction  of  said  section 
20  of  the  Fire  Prevention  Ordinance.  It  will  be  observed  that  the  sec- 
tion imposes  the  duty  of  complying  with  such  an  order  upon  two  classes 
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of  persons,  and  with  respect  to  two  classes  of  buildings  or  structures. 
The  first  part  of  the  ordinance  imposes  the  duty  upon  the  "owners  and 
proprietors"  of  certain  classes  of  private  buildings,  and  then,  before 
the  amendment  of  the  ordinance,  the  duty  was  imposed  upon  the  "au- 
thorities or  persons  having  charge  of"  certain  other  classes  of  build- 
ings and  structures,  some  of  which  were  owned  by  the  state  or  munic- 
ipality, such  as  as)'lums,  public  schools  and  certain  hospitals,  and  the 
others  of  which,  although  used  for  quasi  public  purposes,  were  pri- 
vately owned. 

Thus  it  will  be  seen  that,  as  the  ordinance  stood  before  the  amend- 
ment, no  duty^  was  imposed  upon  tenants,  lessees,  or  occupants  with 
respect  to  this  second  class.  The  amendment  incorporated  with  the 
second  class,  piers,  bulkheads,  wharves,  pier  sheds,  bulkhead  sheds, 
and  other  water  front  structures,  some  of  which  were  and  are  private- 
ly owned,  and  some  of  which  were  and  are  owned  and  used  by  the 
city,  and  some  of  which  were  ^nd  are  owned  by  it  and  leased  to  others. 
1  am  of  opinion,  therefore,  that  the  reasonable  construction  of  tiie  or- 
dinance, as  thus  amended,  imposes  the  duty  of  complying  with  this 
order  upon  the  city  authorities  in  charge  of  the  pier  property  of  the 
city"  precisely  as  it  is  imposed  upon  the  authorities  in  charge  of  public 
schools  and  hospitals  owned  by  the  city.  It  may  be  argued  that,  with 
respect  to  some  of  the  second  class  before  the  amendment,  the  duty 
was  imposed  upon  those  having  charge  of  buildings,  some  of  whom 
might  be  managers  or  lessees,  designated  as  "other  places  where  large 
numbers  of  persons  are  congregated  for  purposes"  of  amusement; 
but  there  is  room  for  argument  that  the  rule  of  ejusdem  generis  should 
be  applied  in  the  construction  of  the  ordinance,  and  that  the  gen- 
eral words  thereof  should  be  limited  to  buildings  of  one  of  the  speci- 
fied classes. 

[3]  It  is  unnecessary,  however,  to  decide  that  point,  for,  if  it  was 
intended  by  the  amendment  to  impose  this  duty  on  the  lessee  of  a 
shedded  pier,  the  language  employed  and  the  context  are  too  vague 
and  indefinite  to  be  given  such  a  construction,  which  would  subject 
the  lessee  to  prosecution  for  a  misdemeanor  in  failing  to  comply  with 
the  order.  See  Greater  New  York  Charter  (Uws  1897,  c.  378)  §  773, 
as  continued  in  force  by  Laws  1901,  c.  466,  "section  3";  People  v. 
Kaye,  212  N.  Y.  407,  106  N.  E.  122;  Gibbs  v.  Arras  Brothers,  222 
N.  Y.  332,  118  N.  E.  857,  I<.  R.  A.  1918F,  826,  Ann.  Gas.  1918D. 

1141 ;  United  States  v.  L.  Cohen  Grocery  Co.,  254  U.  S. ,  41  Sup. 

Ct.  298,  65  I<.  Ed. .    See,  also.  Code  of  Ordinances  of  1915,  c.  12. 

art.  2,  §  30;  Code  of  Ordinances  of  1916,  c.  12,  art.  2,  §  30;  Cosby 's 
Code  Ord.  (Anno.  1915)  p.  224;  Cosby 's  Code  Ord.  {Anno.  1921)  p. 
338;   Greater  N.  Y.  Charter,  §  719-b,  as  added  by  Laws  1916,  c.  503. 

Mr.  Justice  Erlanger,  at  Special  Term,  in  granting  the  order,  wrote 
a  very  excellent  opinion  (112  Misc.  Rep.  578,  183  N.  Y.  Supp.  597),  and 
were  it  not  for  the  fact  that  a  number  of  similar  appeals  are  being 
held  in  abeyance  by  the  Board  of  Appeals,  awaiting  the  decision  on 
this  appeal,  we  would  not  have  deemed  it  necessary  to  write. 

It  follows  that  the  order  should  be  affirmed,  with  $10  costs  and  dis- 
bursements.   All  concur. 
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(115  Misc.  Rep.  820) 

MARBRIDGE  BUILDINO  CO.,  Ine.,  v.  WHITE. 

(Supreme  Court,  Appellate  Term,  First  Departmeat.     April  26,  1921.) 

1.  Landlord  and  tenant  ^s>144— Attornesf's  fee  and  expenses  of  summary  pr»> 

eoedlnss  not  reeoverable  from  hold-over  tenant. 

The  coansel  fee  and  other  expenses  incurred  in  procuring  a  hold-over 
tenant's  removal  by  summary  proceeding  are  not  proper  elements  of  dam- 
ages for  the  breach  of  the  tenant's  covenant  to  surrender  the  premises  at 
the  end  of  the  term. 

2.  LandkNrd  |uid  tenant  <s=»i44— -Lessor  can  reeover  from  hold-over  tenant, 

notwithstanding  new  lease. 

The  right  of  a  landlord  to  recover  damages  for  the  tenant's  breach  of 
covenant  to  surrender  the  premises  at  the  end  of  the  lease,  which,  under 
Code  Civ.  Proc.  §  2253,  is  not  defeated  by  removal  of  the  tenant  by  sum- 
mary proceeding,  entitles  the  landlord  to  recover  from  the  hold-over  ten- 
ant, though  he'  had  leased  the  premises  to  another  for  a  term  beginning 
at  the  expiration  of  the  former  term,  under  a  lease  providing  that  the 
new  tenant  should  not  be  liable  for  the  rent  until  he  received  possession. 


3.  Landlord  and  tenant  <®=»144 — Subsequent  tenant  cannot  recover 
from  prior  tenant  holding  over. 

A  tenant  under  a  new  lease,  to  begin  at  the  expiration  of  a  prior  term, 
cannot  recover  from  the  former  tenant  damages  for  holding  over  after  the 
expiration  of  the  former  term,  since  the  relation  of  the  landlord  and 
tenant  does  not  exist  between  them,  and  especially  where  the  new  lease 
relieved  the  tenant  from  liability  for  rent  until  he  received  possession,  so 
that  the  landlord,  and  not  the  new  tenant,  lost  the  value  of  the  use  of 
the  premises. 

Mnllan,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Di» 
trict. 

Action  by  the  Marbridge  Building  Company,  Incorporated,  again.<;t 
Joseph  A.  White.  Judgment  for  plaintiff  (113  Misc.  Rep.  210,  185  N. 
Y.  Supp.  230),  and  defendant  appeals.  Judgment  reduced,  and,  as  so 
modified,  affirmed. 

Argued  February  term,  1921,  before  LEHMAN,  MULLAN,  and 
BURR,  JJ. 

Louis  Dorfman,  of  New  York  City  (I.  Balch  Louis,  of  New  York 
City,  of  counsel),  for  appellant. 

Stein  &  Salant,  of  New  York  City  (Joseph  J.  Cunningham,  of  New 
York  City,  of  counsel),  for  respdhdent 

MULLAN,  J.  (dissenting).  The  plaintiff,  owner  of  a  business  build- 
ing, leased  a  room  in  it  to  defendant  for  a  term  expiring  May  1,  1920. 
The  defendant  having  failed  to  vacate  upon  the  expiration  of  that  term, 
the  plaintiff  caused  his  removal  by  means  of  summary  proceedings,  and 
thereafter  brought  this  action  for  damages  for  the  wrongful  withhold- 
ing of  possession,  and  has  recovered  a  sum  representing  the  value  of 
the  use  of  the  premises  during  the  overstay — 12  days — and  the  counsel 
fees  and  disbursements  necessarily  paid  in  and  for  the  summary  pro- 
ceeding. 

^=9For  other  cases  see  same  topic  ft  KEY-NUMBER  In  all  Key-Numbered  Digests  ft  Indezee 
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I  am  of  the  opinion  that  the  judgment  cannot  be  sustained.  The 
counsel  fees  and  other  expenses  incurred  in  procuring  defendant's 
removal  are  not  proper  elements  of  damage.  Lrivingston  v.  Robb,  61 
Misc.  Rep.  81,  113  N.  Y.  Supp.  137. 

Prior  to  the  expiration  of  defendant's  lease,  the  plaintiff  had  leased 
the  room  to  Miller,  the  latter's  term  to  commence  on  May  1,  1920,  when, 
as  has  been  said,  defendant's  term  came  to  an  end.  Miller,  after  hav- 
ing been  kept  out  of  possession  for  the  12-day  period  referred  to,  then 
entered.  The  learned  trial  justice  correctly  held  that  Miller  would 
ordinarily  have  had  the  right  to  sue  defendant  for  use  and  occupation 
for  the  12-day  period,  while  plaintiff  would  ordinarily  not  have  had 
that  right  (United  Merchants'  Realty  &  Improvement  Co.  v.  Roth,  193 
N.  Y.  570,  86  N.  E.  544) ;  but  he  was  of  the  opinion  that  a  certain  pro- 
vision in  plaintiff's  lease  to  Miller  took  that  right  from  Miller,  and  gave 
it  to,  or  left  it  in,  plaintiff.    The  provision  reads : 

"If  possession  of  the  space  covered  by  tliis  lease  cannot  be  given  on  or 
before  the  date  of  the  commencement  of  the  term,  rent  under  this  lease  shall 
not  begin  until  possession  of  the  space  is  given  or  available,  and  such  allow- 
ance of  rent  shall  be  received  by  the  tenant  in  full  settlement  for  any  claims 
which  the  tenant  might  otherwise  have  by  reason  of  said  space  not  being 
ready  on  said  date." 

The  lease  was  a  formally  prepared  instrument,  and  in  it  the  begin- 
ning of  the  term  to  Miller  was  very  plainly  fixed  to  occur  on  May  1, 
1920.  It  seems  to  me  to  be  very  clear  that  it  was  the  intention  of 
plaintiff  and  Miller,  in  inserting  the  clause  quoted,  merely  to  release 
Miller  from  the  obligation  to  pay  rent  for  any  period  during  which  he 
might,  for  any  reason,  be  unable  to  procure  possession.  The  lease  took 
effect  on  May  1,  1920,  and  from  that  moment  Miller  had  all  the  rights 
of  a  lessee.  The  plaintiff  was  not  required  to  put  him  in  possession. 
United  Merchants'  Case,  supra.  Miller  did  not  wish  to  pay  the  rent 
for  a  period  during  which  he  might  be  kept  out  of  possession,  and  the 
provision  in  question — a  not  uncommon  one — was  quite  evidently 
designed  to  accomplish  the  purpose  of  enabling  Miller  to  escape  the 
payment  to  plaintiff  of  rent  until  he  should  have  procured  possession, 
and  I  think  it  should  be  given  no  further  effect.  Although  the  point  is, 
of  course,  not  directly  before  us  for  decision,  it  seems  to  follow,  and 
I  am  of  the  opinion,  that  Miller  may  recover  from  defendant  for  the 
value  of  the  12-day  period.  ^ 

My  Brethren  hold  the"  view  that  section  2253,  C.  C.  P.,  gives  a  right 
to  the  plaintiff  to  recover  for  the  use  of  the  12-day  period  despite  the 
holding  in  the  United  Merchants*  Ca^e.  I  have  never  fully  understood 
the  reasoning  of  the  majority  in  that  case,  but  the  holding  itself  seems 
to  be  clear  enough,  and  most  certainly  allows  the  new  tenant  to  sue  the 
old  tenant  for  rent.  It  is  true  that  subsequently,  in  the  Eells  Case,  the 
Court  of  Appeals  held  that  the  new  tenant  was  not  such  a  landlord  to 
the  old  tenant  as  was  referred  to  in  the  summary  proceeding  statute. 
It  may  be  difficult  to  reconcile  the  reasoning  upon  which  the  holdings 
in  those  two  cases  rest,  but  the  actual  holdings  are  plain  and  not  in 
conflict.  I  think,  therefore,  that  taking,  as  we  must,  the  law  as  we  find 
it,  section  2253,  C.  C.  P.,  should  be  read  as  meaning  merely  that  a  les- 
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sor  who  IS  entitled  to  rent  from  a  dispossessed  lessee  is  not  barred  from 
recovering  it  because  the  lessor  caused  the  lessee's  dispossession,  and 
that  it  should  not  be  read  as  giving  to  the  lessor  a  right  that  the  Court 
of  Appeals  said,  in  the  United  Merchants'  Case,  belonged  exclusively 
to  the  new  lessee. 

I  vote  to  reverse,  and  for  a  dismissal  of  the  complaint  upon  the 
merits. 

LEHMAN,  J.  [1]  I  agree  with  Mr.  Justice  MULLAN  that  under 
the  authority  oif  Livingston  v.  Robb,  61  Misc.  Rep.  81,  113  N.  Y.  Supp. 
137,  the  counsel  fee  and  other  expenses  incurred  in  procuring  defend- 
ant's removal  are  not  proper  elements  of  damage  in  an  action  for  breach 
of  the  defendant's  covenant  to  surrender  the  demised  premises  at  the 
expiration  of  defendant's  term;  but  in  my  opinion  the  plaintiff  is  en- 
titled to  recover  the  value  of  the  use  and  occupation  of  the  premises. 
The  case  of  United  Merchants'  Realty  &  Improvement  Co.  v.  Roth, 
193  N.  Y.  570,  86  N.  E.  544,  established  the  rule  that— 

"A  new  lessee,  whose  lease  begins  at  the  termination  of  a  prior  lease,  can, 
at  his  option,  treat  the  prior  lessee,  in  case  he  holds  over,  as  his  tenant  under 
the  terms  of  the  original  lease." 

In  the  subsequent  case  of  Eells  v.  Morse,  208  N.  Y,  J03,  101  N.  E. 
803,  the  court,  however,  decided : 

**That  a  landlord  can  maintain  summary  proceedings  to  remove  a  tenant) 
holding  over  after  the  expiration  of  the  term,  although  he  has  made  a  new 
lease  of  the  premises,  to  begin  npon  the  expiration  of  the  term  of  the  tenant  in 
possession,  and  that  the  tenant  under  the  new  lease  cannot  maintain  such  pro- 
ceedings. [Cases  cited.]  The  landlord  has  the  remedy  under  such  circumr 
stances,  because  he  has  the  right  of  possession  as  against  the  tenant  holding 
over  (Whiting  v.v Edmunds,  04  N.  T.  309),  and  the  tenant  cannot  be  heard  to 
say  otherwise.  The  second  tenant  does  not  have  the  remedy  against  the 
prior  tenant,  because  it  is  given  only  in  cases  where  the  conventional  rela- 
tion of  landlord  and  tenant  exists  between  the  parties  (Benjamin  v.  Benjamin, 
5  N.  Y.  383;  People  ex  rel.  Mitchell  v.  Simpson,  28  N.  T.  65),  and  such  rela- 
tion does  not  exist  between  the  two  tenants." 

In  accordance  with  the  rule  laid  down  in  that  case,  the  plaintiff  has 
secured  a  final  order  against  the  prior  tenant,  awarding  to  him  posses- 
sion of  the  premises.  The  issuing  of  the  warrant  for  the  removal  of 
the  tenant  from  the  demised  premises  under  the  final  order  "does  not 
prevent  the  landlord  from  recovering,  by  action,  *  *  *  the  rea- 
sonable value  of  the  use  and  occupation  thereof,  to  the  time  when  the 
warrant  was  issued"  (section  2253  of  the  Code  of  Civil  Procedure), 
and  the  right  of  action  for  damages  caused  by  the  breach  of  the  prior 
tenant's  covenant  to  surrender  the  premises  at  the  expiration  of  his 
term  survived  the  summary  proceedings.  See  Livingston  v.  Robb,  61 
Misc.  Rep.  81,  113  N.  Y.  Supp.  137;  Vernon  v.  Brown,  40  App.  Div. 
204,  58  N.  Y.  Supp.  11 ;  Phelan  v.  Kennedy,  185  App.  Div.  749,  173  N. 
Y.  Supp.  687. 

[2]  The  final  order  in  the  summary  proceedings  hitherto  brought  by 
the  plaintiff  constitutes  an  ad  indication  that  as  between  this  plaintiff 
and  this  defendant  the  plaintiff  was  entitled  to  the  possession  of  the 
demised  premises,  and  even  without  such  adjudication  it  is  well  es- 
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tablished  "that  the  tenant  cannot  be  heard  to  say  otherwise."  Eel  Is  v. 
Morse,  supra.  The  plaintiff  in  this  case,  having  the  right  of  posses- 
sion as  against  the  defendant  holding  oVer  under  his  lease,  must  legal- 
ly be  entitled  to  recover  for  the  use  and  occupation  while  he  was  kept 
out  of  such  possession,  and  since  he  was  undoubtedly  damaged  in  the 
amount  of  the  rental,  which  the  second  tenant  was,  under  the  terms  of 
his  lease,  not  required  to  pay  to  the  plaintiff  until  possession  of  the 
premises  was  given  to  the  second  tenant,  the  plaintiff  herein  has  the 
right  to  recover  the  amount  of  these  damages  against  this  defendant. 
Phelan  v.  Kennedy,  supra. 

[3]  On  the  other  hand,  since  the  relation  of  landlord  and  tenant  does 
not  exist  between  the  two  tenants,  it  is  evident  that  the  second  tenant 
cannot  recover  against  the  prior  tenant  for  use  and  occupation,  and 
has  not  been  damaged  by  the  tenant's  failure  to  surrender  possession 
of  the  premises  without  summary  proceedings,  for  by  the  terms  of  his 
lease  he  specifically  provided  that  rent  under  his  lease  "shall  not  be- 
gin until  possession  of  the  space  is  given  or  available." 

The  Court  of  Appeals,  in  the  case  of  Eells  v.  Morse,  supra,  has  point- 
ed out  that  its  prior  decision  ip  the  case  of  United  Merchants'  Realty 
&  Improvement  Co.  v.  Roth,  supra,  is  not  in  conflict  with  the  rules  of 
law  which  I  have  cited  above,  and  which,  in  my  opinion,  establish  the 
right  of  the  present  plaintiff  to  recover  against  this  defendant  for  the 
•use  and  occupation  of  the  premises  for  the  period  during  which  the 
defendant  held  over.  Moreover,  since  the  lease  between  the  plaintiff 
and  the  second  tenant  specifically  provides  that  the  rental  shall  not  be 
paid  until  possession  of  the  premises  is  given,  and  the  landlord  and 
not  the  new  lessee  is  "thus  subjected  to  all  the  inconveniences  and 
damage  occasioned  by  the  holding  over,"  the  ground  for  the  decision 
arrived  at  by  the  Court  of  Appeals  in  the  case  of  United  Merchants' 
Realty  &  Improvement  Co.  v.  Roth,  supra,  that  the  second  tenant  is 
entitled  to  the  rights  of  a  grantee  provided  for  in  section  193  of  the 
Real  Property  Law  (Laws  1896,  c.  547,  now  Consol  Laws,  c.  50,  §  223), 
is  lacking  in  this  case. 

Judgment  should  therefore  be  reduced  to  the  sum  of  $56.16,  with 
appropriate  costs  in  the  court  below,  and,  as  modified,  affirmed,  without 
costs  to  either  party. 

BURR,  J.,  concurs. 


(106  App.  Div.  807) 

O'CONNOR  V.  EMERSON  et  al.,  Boai^  of  Education  of  City  of  BnlTal^K 

(Supreme  Court,  Appellate  Division,  Fourth  Department.    May  4,  1921.) 

1.  ^cIhm4s  and  sebool  distidctB  ^^47 — ^Authority  and  JoiisdlctioD  of  com- 
missioner exelusive  as  to  eontrol  of  scIkm)!  system. 

The  authority  and  jurisdiction  of  the  commissioner  of  education  is  ex- 
clusive in  all  matters  relating  to  the  supervision  and  control  of  the  public 
school  system,  the  discipline  of  the  schools,  the  management  of  the  school 
property,  and. the  authority  and  discretionary  acts  on  the  part  of  officers 
or  agencies  of  education. 
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2.  Statutes  ^=»17((— Courts  not  ousted  of  Jurisffiction  to  eonstnie  statute  de« 

spite  remedy  before  school  board. 

Where  the  right  of  a  party  depends  on  the  interpretation  of  a  statute, 
and  It  is  claimed  that  a  school  board  or  official  has  proceeded  to  act  in 
violation  of  an  express  statute,  and  thereby  the  party  complaining  is  be- 
ing deprived  of  valuable  rights,  the  courts  will  not  be  ousted  of  Jurisdic- 
tion to  determine  the  matter,  notwithstanding  another  method  of  settling 
the  controversy  has  been  provided. 

3.  Estoppel  ^=>62(5)— Board  of  e^cation  not  estopped  by  error  of  deijt  in 

copying  resolution  into  minute  book. 

Board  of  education  of  the  dty  of  Buffalo,  not  being  bound  by  a  clerk' si 
error  in  copying  into  the  minute  book  with  an  erroneous  date  a  type- 
written resolution  continuing  in  force  ordinances  in  effect  prior  to  me 
true  date,  field  not  estopped  from  asserting,  against  a  discharged  princi- 
pal of  a  school,  that  the  period  of  probation  at  the  time  she  was  ap- 
pointed was  two  years. 

4.  Evideoee  <S=»20<1)— That  teacher  and  principal  peiform  cBfferent  duUes 

common  knowledge. 

It  is  common  knowledge  that  a  school-teacher  and  a  school  principal 
perform  entirely  different  duties. 

5.  Schools  and  school  distriets  <S=>133 — ^Teacher,  who  served  probationary 

period,  on  being  appohited  inrlndpal,  must  serve  another  such  i>eriod. 

There  is  a  distinction  between  the  office  of  teacher  and  principal  under 
the  board  of  education  of  the  city  of  Buffalo,  and  a  teacher  who,  having 
served  her  probationary  i>eriod  as  such,  is  appointed  a  principal,  mu^t 
again  serve  a  probationary  period  for  such  position ;  the  tenure  given  to 
teachers  by  Education  Law,  §  872,  as  added  by  Laws  1917,  c.  786,  being  in 
derogation  of  the  common-law  right  of  contract  on  the  part  of  the  public 
authorities,  and  to  be  strictly  construed. 

In  the  matter  of  the  application  of  Mary  A.  O'Connor  for  a  writ . 
of  peremptory  or  alternative  mandamus  against  Edwards  D.  Emerson 
and  others,  constituting  the  Board  of  Education  of  the  City  of  Buffalo, 
to  compel  reinstatement  of  applicant  as  principal  of  a  school.  From 
an  order  denying  the  application  (113  Misc.  Rep.  472,  185  N.  Y.  Supp. 
49),  applicant  appeals.    Order  affirmed. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  HUBBS,  CLARK, 
and  ROWLAND  L,  DAVIS,  JJ. 

George  H.  Kennedy,  of  Buffalo,  for  appellant 
William  S.  Rann,  of  Buffalo  (John  E.  Livermore,  of  Buffalo,  of 
counsel),  for  respondents. 

ROWLAND  L.  DAVIS,  J.  The  appellant,  Mary  A.  O'Connor,  on 
February  1,  1898,  was  appointed  by  the  superintendent  of  education  a 
teacher  in  one  of  the  public  schools  in  the  city  of  Buffalo,  and  has  con- 
tinued in  the  service  until  during  the  past  year.  On  June  28,  1915,  she 
tried  an  open,  competitive  examination  for  the  position  of  principal, 
and  was  placed  on  the  eligible  list  of  principals  under  the  rules  and  or- 
dinances of  the  board  of  education.  On  October  29,  1918,  upon  rec- 
ommendation of  the  superintendent  of  schools,  the  board  of  education 
appointed  her  principal  of  Grammar  School  No.  25,  and  she  assumed 
those  duties  on  October  31  following,  and  continued  until  October  11, 
1920,  when  the  board  of  education,  upon  the  recommendation  of  the 
superintendent,  discontinued  her  services  as  principal,  "on  the  grounds 
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of  unsatisfactory  service  as  principal  and  indisposition  to  co-operate 
harmoniously  with  the  oilier  members  of  the  department/'  No  charges 
were  preferred  against  her,  and  there  was  no  hearing,  but  the  board  of 
education  asserted  the  right  to  take  such  action  on  the  ground  that  her 
appointment  as  principal  was  for  a  probationary  period  of  two  years, 
pursuant  to  subdivision  1,  §  872,  of  the  Education  Law  (Consol.  Laws, 
c.  16)  and  the  rules  and  regulations  adopted  by  the  board  of  education 
on  January  21,  1918,  which  provided  for  such  probationary  period. 

The  appellant,  claiming  that  her  dismissal  was  without  authority  of 
law,  and  that  her  tenure  of  office  became  fixed,  and  she  was  subject 
to  removal  only  when  charges  were  made  and  established  after  a  hear- 
ing, petitioned  the  court  at  Special  Term  for  a  writ  of  peremptory  or 
alternative  mandamus  to  compel  the  board  to  reinstate  her  as  principal. 
Her  contention  is,  in  brief,  that  she  has  already  served  a  probationary 
period  as  teacher,  and  that  there  is  no  distinction  between  the  office  of 
teacher  and  principal,  and  that  there  was  no  authority  in  the  law  for  a 
new  and  additional  period  of  probation  when  she  was  appointed  prin^ 
cipal,  and  that  her  appointment  was  therefore  permanent  when  made, 
and  that,  even  if  there  were  such  probationary  period,  the  rules  and 
regulations  adopted  by  the  board  of  education  provided  for  only  a  pro- 
bationary period  of  one  year  as  principal  at  the  time  she  was  appointed,, 
and  that  period  had  expired  before  her  appointment  was  revoked  or 
her  services  dispensed  with  by  the  action  of  the  board. 

On  the  other  hand,  the  respondents  claim  that  the  court  is  without 
jurisdiction,  and  the  remedy  of  the  appellant  is  by  an  appeal  to  the 
commissioner  of  education,  who  has  exclusive  jurisdiction  to  determine 
the  rights  of  the  parties ;  that  the  probationary  period  had  in  fact  been 
established  at  two  years  prior  to  her  appointment,  although  by  a  cleri- 
cal error  in  the  minutes  it  appeared  in  the  records  as  though  the  proba- 
tionary period  was  but  one  year;  and  that  there  is  a  distinction,  both 
in  the  Education  Law  and  in  the  policy  of  the  board  of  education,  in 
the  office  of  principal  and  teacher. 

[1]  1.  We  will  first  determine  the  question  of  jurisdiction.  By  the 
provisions  of  section  890  of  the  Education  Law  (formerly  section  880, 
but  renumbered  by  chapter  252  of  the  Laws  of  1918),  any  person  con- 
ceiving himself  aggrieved  may  appeal  or  petition  to  the  commissioner 
of  education,  who  was  authorized  and  required  to  examine  and  decide 
the  controversy  in  certain  specified  cases.  Very  likely  the  appellant 
might  have  taken  an  appeal  from  the  action  of  the  board  to  the  com- 
missioner of  education  under  subdivision  7  of  the  section  just  quoted,, 
and  obtained  from  him  a  binding  decision.  The  authority  and  juris- 
diction of  the  commissioner  of  education  are  exclusive  in  all  matters 
relating  to  the  supervision  and  control  of  the  public  school  system,  the 
discipline  of  the  schools  and  the  management  of  the  school  property, 
and  the  authority  and  discretionary  acts  on  the  part  of  officers  or  agen- 
cies of  education.  People  ex  rel.  Walrath  v.  O'Brien,  112  App.  Div. 
97,  97  N.  Y.  Supp.  1115;  Bullock  v.  Cooley,  225  N.  Y.  566,  577,  122 
N.  E.  630;  Welker  v.  Lathrop,  210  N.  Y.  434,  104  N.  E.  938;  People 
ex  rel.  Board  of  Education  v.  Finley,  211  N.  Y.  51,  105  N.  E.  109;. 
Barringer  v,  Powell,  230  N.  Y.  37,  128  N.  E.  910. 
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[2]  But  where  the  right  of  a  party  depends  upon  the  interpretation 
of  a  statute  and  it  is  claimed  that  a  school  board  or  official  has  proceed- 
ed to  act  in  violation  of  an  express  statute,  and  thereby  the  pany  com- 
plaining is  being  deprived  of  valuable  rights,  the  courts  will  not  be 
ousted  of  jurisdiction  to  determine  the  matter,  notwithstanding  an- 
other method  of  settling  the  controversy  has  been  provided.  People 
ex  rel.  Stanley  v.  Van  Siclen,  43  Hun,  537 ;  People  ex  rel.  Hylan  v. 
Finegan,  227  N.  Y.  219,  125  N.  E.  97;  People  ex  rel.  Peixotto  v. 
Board  of  Education,  212  N.  Y.  463,  106  N.  E.  307;  Matter  of  Hirsh- 
field  V.  Cook,  227  N.  Y.  297,  125  N.  E.  504;  Matter  of  McCarthy  v. 
Board  of  Education,  106  Misc.  Rep.  193,  174  N.  Y.  Supp.  335,  reversed 
on  other  grounds,  188  App.  Div.  931,  176  N.  Y.  Supp.  909. 

[3]  2.  It  appears  that  prior  to  January  1,  1916,  the  ordinances  of 
the  city  of  Buffalo  in  effect  relative  to  the  department  of  public  in- 
struction, provided  for  a  one-year  probationary  period,  and  prior  to 
January  1,  1918,  a  two-year  probationary  period  was  in  effect.  By  the 
provisions  of  section  872  of  the  Education  Law,  as  added  by  chapter 
786  of  the  Laws  of  1917,  a  probationary  period  was  provided  of  not 
less  than  one  year  and  not  to  exceed  three  years,  such  period  to  be  fixed 
by  the  board  of  education  in  its  discretion.  On  January  21,  1918,  the 
board  of  education  adopted  a  resolution  continuing  in  force  the  ordi- 
nances in  effect  prior  to  January  1,  1918,  until  the  board  of  education 
should  adopt  a  manual  of  rules  and  regulations  or  by-laws  for  the  ad- 
ministration of  the  board  and  the  department  of  education.  In  copy- 
ing the  typewritten  resolution  into  the  minute  book,  "J^^^^^try  1,  1918," 
was  made  to  read  "J^inuary  1,  1916."  The  original  typewritten  resolu- 
tion was  on  file,  and  the  affidavits  of  the  clerk  who  made  the  copy  and 
of  the  secretary  of  the  board  established  that  the  date  in  the  minute 
book  was  a  clerical  error. 

But  the  appellant  insists  that,  regardless  of  the  fact,  the  board  must 
be  bound  by  the  record  erroneously  copied  in  the  book,  and  is  estopped 
from  asserting  now  that  the  period  of  probation  at  the  time  she  was 
appointed  was  for  a  period  of  two  years.  Her  position  is  entirely  un- 
tenable. She  does  not  show  that  she  acted  in  taking  the  position  in 
any  reliance  upon  the  erroneous  minutes,  and  even  if  she  had  it  would 
be  a  very  doubtful  legal  policy  to  apply  the  doctrine  of  estoppel  to  a 
public  body,  where  the  basis  was  a  clerical  error  of  the  kind  stated. 

3.  The  important  quesUon  to  be  determined  is  as  to  whether  or  not 
a  probationary  period  for  principal  has  been  legally  established,  giv- 
ing the  right  to  the  board  after  the  test  of  experience,  to  dispense  with 
the  services  of  a  person  as  principal  without  resorting  to  the  unsatis- 
factory method  of  preferring  charges.  This  question  involves  the 
consideration  of  whether  or  not  there  is  a  distinction  between  the  office 
of  teacher  and  principal.  If  there  is  none,  then  the  appellant  has  al- 
ready served  a  probationary  period,  and  the  change  is  merely  a  pro- 
•  motion  in  position  and  pay,  and  she  still  remains  a  teacher. 

The  only  definition  of  "teacher"  given  by  statute  is  that  found  in 
section  1100  of  the  Education  Law,  which  now  is  inclusive  of  every 
person  employed  in  the  conduct  of  the  schools,  from  a  school  librarian 
to  the  superintendent.     See  Education  Law,  §  1100,  adced  by  Laws 
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1911,  c.  449,  as  amended  by  Laws  1913,  ci  511,  and  Laws  1919,  c.  103, 
repealed  on  August  1,  1921,  by  Laws  1920,  c.  503,  adding  to  Education 
Law,  article  43-B,  in  place  of  Education  Law,  art.  43-B,  added  by 
Laws  1911,  c.  449,  as  amended.  This  is  obviously  for  the  express  pur- 
pose of  determining  who  shall  be  eligible  to  the  "State  Teachers'  Re- 
tirement Fund,"  and  is  a  generic  term  not  applicable  to  the  present 
case.  Elsewhere  in  the  statute,  superintendents,  principals,  and  teachers 
are  spoken  of  as  separate  classes.  See  sections  868,  870,  872,  as  added 
by  Laws  1917,  c.  786.  Webster's  International  Dictionary  defines 
**teacher"  as : 

"One  who  teaches  or  instructs ;  esp.,  one  whose  business  or  occupation  is  to 
instruct  others ;   as  instructor ;   a  tutor." 

The  same  authority  defines  principal  as: 

"Leader,  chief  or  head;  one  who  acts  independently,  or  who  has  con- 
trolling authority,  as  the  principal  of  a  faction,  a  school,  a  firm,  etc.,  dis- 
tinf?uished  from  a  subordinate,  abettor,  auxiliary,  or  assistant,  etc." 

[4]  It  is  common  knowledge  that  a  teacher  and  a  principal  perform 
entirely  different  duties.  The  principal  often  does  not  teach  at  all,  but 
supervises  the  work  of  the  teachers,  acts  as  an  executive,  and  has 
charge  over  the  management  and  discipline  of  the  school. 

[5]  Under  the  rules  and  policies  of  the  board  of  education  of  the 
city  of  Buffalo,  a  teacher  may  not  be  selected  for  the  office  of  princi- 
pal, except  by. taking  an  open,  competitive  examination,  and  where,  I 
take  it,  others  than  teachers  in  Buffalo  may  also  compete.  If  successful, 
the  person  is  placed  on  an  eligible  list  and  thereafter  may  be  appointed 
principal  in  the  discretion  of  the  board.  All  this  indicates  that  the 
positions  of  teacher  and  principal  have  been  regarded  as  entirely  dis- 
tinct. No  doubt  it  would  sometimes  happen  that  a  person  who  had 
made  a  good  teacher  would  not  be  a  success  as  principal,  lacking  ex- 
ecutive capacity,  or  being  tempermen tally  unfitted  for  the  position.  In 
selecting  a  person  for  an  executive  position,  the  personal  equation  is 
always  prominent.  The  only  sure  way  to  establish  the  fact  as  to 
whether  the  selection  of  a  candidate  for  principal  is  a  wise  one  is,  of 
course,  to  have  a  probationary  period,  when  the  person  to  become  the 
permanent  principal  will  be  under  observation  and  may  demonstrate 
his  fitness  and  capacity  for  the  position.  The  rules  and  regulations 
of  the  board  of  education  of  Buffalo,  we  may  assume,  have  been 
made  for  the  benefit  of  the  schools  and  not  for  the  benefit  of  individu- 
als; and  it  would  seem  to  be  a  proper  and  wise  provision  of  the  law, 
and  a  correct  interpretation  of  it,  that  the  good  of  the  schools  was  the 
object  to  be  attained,  even  though  it  interfered  with  the  interest  or 
ambition  of  an  individual  teacher. 

There  is  no  vested  right  in  the  position  of  principal  or  teacher,  or 
the  emoluments  thereof,  except  as  the  same  may  be  given  in  a  limited  ^ 
way  by  some  express  statute  (People  ex  rel.  Peixotto  v.  Board  of 
Education,  212  N.  Y.  463,  466,  106  N.  E.  307) ;  and  while  it  is  im- 
portant that  the  tenure  of  office  of  a  teacher  should  be  made  secure 
against  personal,  political,  or  other  unworthy  attacks,  it  is  equally  im- 
portant that  there  be  some  freedom  of  choice  on  the  part  of  authori- 
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ties  after  the  test  of  experience,  to  the  end  that  the  schools  shall  be 
conducted  and  managed  by  those  capable  and  fitted  to  do  good  work, 
and  to  act  in  harmony  with  their  associates  and  their  superiors  in  au- 
thority. 

The  tenure  given  to  teachers  by  section  872  of  the  Education  Law 
(as  added  by  chapter  786  of  the  Laws  of  1917),  providing  that  "such 
persons  and  all  others  employed  in  the  teaching,  exstmining  or  super- 
vising service  of  the  schools  of  a  city,  who  have  served  the  full  pro- 
bationary period,  or  have  rendered  satisfactorily  an  equivalent  period 
of  service  prior  to  the  time  this  act  goes  into  effect  shall  hold  their  re- 
spective positions  during  good  behavior  and  efficient  and  competent 
service,  and  shall  not  be  removable  except  for  cause  after  a  hearing 
by  the  affirmative  vote  of  a  majority  of  the  board,"  is  in  derogation 
of  the  common-law  right  of  contract  on  the  part  of  public  authorities 
in  engaging  public  servants  of  this  character,  and  should  be  strictly 
construed. 

It  was  evidently  the  intent  of  the  Legislature  by  the  provisions  of 
section  872,  subdivision  1,  of  the  Education  Law,  to  make  separate 
classes  among  those  connected  with  the  work  of  the  schools.  The 
language  used  is : 

"District  BuperintendentB,  directors,  supervisors,  principals,  teachers  and 
all  other  members  of  the  teaching  and  supervising  staff  •  *  *  shall  be 
appointed  by  the  board  of  education,  upon  the  recommendation  of  the  super- 
intendent of  schools  *  *  *  for  a  probationary  period  of  not  less  than  one 
year  and  not  to  exceed  three  years ;  such  period  to  be  fixed  by  the  board  of 
education  in  its  discretion.  The  servlee  of  a  person  appointed  to  any  of  such 
positions  may  be  discontinued  at  any  time  during  such  probationary  period,  on 
the  recommendation  of  the  superintendent  of  schools  ♦  ♦  ♦  by  a  majority 
vote  of  the  board  of  education." 

This  should  be  construed  to  mean,  as  it  plainly  states,  that  the  pro- 
bationary period  applies  separately  to  the  different  classes  therein 
mentioned,  to  the  end  that  the  board  of  education  may  have  some  more 
efficient  guide  than  the  mere  passing  of  an  examination  in  making  a 
permanent  choice  of  a  principal  or  superintendent. 

The  questions  discussed  at  Special  Term  as  to  the  status  of  the  ap- 
pellant as  a  teacher  are  not  presented  here.  This  is  a  matter  to  be  tak- 
en up  first  between  her  and  the  board  of  education,  and,  if  a  satisfac- 
tory result  is  not  obtained,  either  party  may  then  review  the  matter 
before  the  commissioner  of  education  or  in  the  courts  on  a  presenta- 
tion of  the  facts  as  they  then  exist.  This  decision,  as  I  view  it,  will 
not  affect  her  right  to  share  in  any  retirement  or  pension  fund  to 
which  she  has  contributed,  created  by  the  charter  of  the  city  of  Buffalo 
or  by  the  Education  Law.  See  Laws  1914,  c.  217,  §  294  et  seq.  as 
amended ;  Education  Law,  art.  43-b,  supra,  as  amended. 

The  order  must  be  affirmed,  with  costs. 

All  concur. 

1S8N.Y.S.— 16 
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BUTLER  V.  SHERWOOD. 

(Supreme  Court,  Appellate  Division,  Third  Department    May  4,  1921.) 

1.  Wills  <@=>88(2)— Instnuient  of  eonveyaace  effective  ooiy  on  death  of  gran- 

tor held  testamentary  in  diaracter. 

Deceased  executed  and  delivered  to  her  hushand  an  instrument,  in 
form  a  quitclaim  deed,  of  all  her  real  and  personal  property,  but  reciting 
the  condition  that  he  survive  her,  and  that  the  deed  was  to  take  effect 
only  on  her  decease,  until  which  time  it  should  be  subject  to  revocation 
by  her.  Held,  that  the  deed  was  testamentary  in  character,  and,  not  hav- 
ing been  executed  with  the  formalities  of  a  will,  was  invalid. 

2.  Gifts  <9:»18(1)— Deed  held  not  to  complete  gift  of  personal  property  not 

delivered. 

A  quitclaim  deed  of  all  her  real  and  personal  property,  executed  and  de- 
livered by  a  wife  to  her  husband,  and  reciting  the  condition  that  he  sur- 
vive her,  and  that  the  deed  should  take  effect  only  on  her  decease,  until 
which  time  it  should  bo  subject  to  revocation  by  her,  was  not  an  executed 
gift  of  the  personal  property,  where  none  of  such  property  was  delivered 
to  the  donee,  either  actually  or  constructively. 

3.  Gifts  <»=>5 (2)— Instrument,  though  redtlng  nominal  consideration,  held 

gift»  not  bargain  and  sale. 

An  instrument,  in  form  a  quitclaim  deed  of  all  the  grantor's  real  and 
personal  property  to  her  husband,  though  it  recited  a  consideration  of  $1, 
love  and  affection,  and  other  good  and  valuable  considerations,  it  being 
executed  for  the  sole  purpose  of  transmitting  to  the  grantee  all  the  gran- 
tofs  pvoperty  existing  at  her  death,  was,  if  valid  at  all,  a  gift,  as  distin- 
guished from  a  bargain  and  sale  (Real  Property  I^aw,  §  240),  supported 
by  a  valuable  consideration. 

Appeal  from  Trial  and  Special  Term,  Cortland  County. 

Action  by  Walter  O.  Butler  against  Edward  H.  Sherwood,  individual- 
ly and  as  administrator  of  Ella  F.  Sherwood,  deceased.  From  a  judg- 
ment for  plaintiff  (114  Misc.  Rep.  483,  186  N.  Y.  Supp.  712),  after  a 
trial  by  the  court  without  a  jury,  adjudging  that  a  certain  instrument 
executed  by  Ella  F.  Sherwood  to  defendant  Edward  H.  Sherwood  is 
void  and  of  no  effect,  defendant  appeals.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Willard  A.  Rill,  of  Syracuse,  for  appellant. 
L.  R*  Chase,  of  Cortland,  for  respondent. 

WOODWARD,  J.  Ella  F.  Sherwood,  being  about  to  undergo  an 
operation  for  a  cancer,  made  and  executed  an  instrument  in  writing,  in 
form  a  quitclaim  deed,  of  all  her  real  estate  and  personal  property,  to 
her  husband.  This  instrument  bears  date  of  January  25,  1916.  The 
plaintiff  is  the  brother  and  only  heir  at  law  of  Ella  F.  Sherwood,  and 
brings  this  action  to  set  aside  the  said  instrument,  on  the  ground  that 
it  was  procured  by  undue  influence,  and  that  there  was  never  any  trans- 
fer of  the  property  under  the  instrument.  Upon  the  trial  of  the  ac- 
tion there  does  not  appear  to  have  been  any  serious  contention  of  con- 
duct amounting  to  fraud,  and  there  is  little  room  for  doubt  that  Ella 
F.  Sherwood  intended  to  place  her  property  where  it  would  be  vested 
in  her  husband,  this  defendant,  upon  her  death.    If  she  has  failed  in 

^z:=>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Disests  ft  Indexes 
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this  purpose,  it  is  because  she  has  sought  to  accomplish  an  entirely  legal 
result  by  an  illegal  method — because  she  has  attempted  to  accomplish 
by  an  instrument  in  the  form  of  a  deed  that  which  could  be  accomplish- 
ed only  by  a  will.  The  learned  court  at  Special  Term  has  found  that 
the  instrument  relied  upon  by  the  defendant  was  of  a  testamentary  char- 
acter, and  did  not  comply  with  the  statutory  requirements  of  a  will,  and 
that  it  was  therefore  void.  114  Misc.  Rep.  483,  186  N.  Y.  Supp.  712. 
See  Decedent  Estate  Law  (Consol.  Laws,  c.  13)  §  21.  The  defendant 
appeals. 

The  instrument  in  question  provides  that  it  is  between  Ella  Francis 
Sherwood  and  Edward  H.  Sherwood,  and  that — 

*'the  said  party  of  the  first  part,  in  coxwideration  of  the  sum  of  one  dollar, 
love  and  affection,  and  other  good  and  valuable  considerations,"  does  hereby 
"remise,  release  and  forever  quitciaim  unto  the  said  party  of  the  second  part» 
his  heirs  and  assigns  forever/'  all  of  the  real  estate  of  the  said  Ella  F.  Sher- 
wood, wherever  situate,  "to  have  and  to  hold  the  same  unto  the  party  of  the 
second  part,  his  heirs,  executors,  administrators  and  assigns  forever,"  and 
"for  the  same '  considerations,  I  do  hereby  sell,  assign,  traasfer,  convey  and 
set  over  unto  the  party  of  the  second  part,  all  personal  property,  bills,  notes, 
deposits  in  bank,  certificates  of  stock,  and  all  choses  in  action,  evidences  ot 
indebtedness  clue  me,  and  all  my  personal  property  of  whatever  name  or  klttd 
the  same  may  be  and  wheresoever  situate,  to  have  and  to  hold  the  same  unto 
the  party  of  the  second  part,  his  executors,  administrators  and  assigns  forever." 

If  the  instrument  had  ended  here,  and  had  been  executed  and  deliver- 
ed, it  would,  of  course,  have  operated  to  divest  Ella  F.  Sherwood  of 
her  property  and  to  have  vested  it  in  Edward  H.  Sherwood.  But  this 
would  not  have  accomplished  the  purpose  which  Ella  F.  Sherwood  had 
in  mind;  she  wanted  to  hold  the  ownership  and  possession  of  her 
property  until  her  death,  and  then  to  vest  it  in  her  husband.  She  had, 
however,  been  through  a  will  contest  in  connection  with  the  estate  of 
a  former  husband,  and,  as  she  told  her  friends,  she  had  no  faith  in 
wills ;  she  wanted  to  fix  her  property  where  it  would  be  disposed  of 
without  a  contest,  and,  of  course,  invited  one.    She  provided  that — 

"this  conveyance  and  transfer  are  made  upon  the  condition  that  the  party  of 
the  second  part,  my  husband,  snrvive  me,  and  the  same  Is  intended  to  vest  and 
take  effect  only  upon  my  decease  and  until  said  time  the  same  shall  be  sub- 
ject to  revocation  upon  the  part  of  the  party  of  the  first  part." 

[  1  ]  This  instrument  was  delivered  to  the  defendant,  but  what  did  it 
convey?  It  could  not  be  determined  at  any  time  prior  to  hef  death 
whether  her  husband  survived  her,  and  unless  he  survived  her  there 
was  clearly  no  intention  of  conveying  to  him.  Moreover,  she  provided 
that  the  conveyance  and  transfer  **are  intended  to  vest  and  take  effect 
only  upon  my  decease" ;  so  that  there  was  no  time  prior  to  her  death 
when  the  instrumenjt  could  have  any  effect,  and  when  that  event  took 
place  the  law  determined  the  disposition  to  be  made  of  her  estate,  in 
the  absence  of  a  valid  will.  There  was  no  moment  from  the  time  of 
making  the  instrument  down  to  the  very  instant  of  dissolution  when 
any  rights  could  vest  under  the  intent  or  language  of  this  deed,  and  be- 
yond this  it  was  provided  that,  "until  said  time,  the  same  shall  be  sub- 
ject to  revocation  upon  the  part  of  the  party  of  the  first  part" ;  so  that 
the  supposed  grantor  was  in  full  control  of  the  property  during  all  of 
her  life  subsequent  to  the  making  of  the  deed,  with  the  right  reserved 
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to  revoke  the  instrument  itself.  No  right  whatever  passed  to  the  de- 
fendant under  the  terms  of  the  deed;  it  was  not  to  take  effect  until 
the  decease  of  the  party  of  the  first  part,  and  then  only  upon  the  con- 
dition that  the  defendant  survived  her.  This  is  not  the  case  of  a  deed 
executed  and  delivered  to  a  third  party,  with  instructions  not  to  record 
or  deliver  the  same  until  the  death  of  the  grantor.  .Such  a  deed,  absolute 
in  form  and  to  take  effect  immediately,  divests  the  grantor  of  his  in- 
terest in  the  property,  making  its  enjoyment  to  depend  upon  the  date 
of  his  death;  but  here  the  instrument  is,  by  its  terms,  to  take  effect 
only  upon  the  decease  of  the  grantor,  and  at  a  time  when  the  law 
operates  to  prevent  a  transfer  otherwise  than  by  a  last  will  and  tes- 
tament. 

[2]  It  is  impossible  to  sustain  this  transaction  as  an  executed  gift 
of  th,e  personal  property,  for  that  was  subject  to  the  same  conditions 
and  limitations  as  the  real  estate. 

"It  is  an  elementary  rule,"  say  the  court  in  Youn;^  v.  Young,  80  N.  Y.  422. 
435  (36  Am.  Rep.  634),  **that  such  a  gift  cannot  be  made  to  take  effect  in 
possession  in  futuro.  Such  a  transaction  amounts  only  to  a  promise  to  make 
a  gift,  which  is  nudum  pactum.  Pitts  v.  Mangum,  2  Bailey  (S.  O.)  588. 
There  must  be  a  delivery  of  possession  with  a  view  to  pass  a  present  right 
of  property.  *Any  gift  of  chattels  which  expressly  reserves  the  use  of  the  prop- 
erty to  the  donor  for  a  certain  period,  or  (as  commonly  appears  In  the  cases 
which  the  courts  have  had  occasion  to  pass  upon)  as  long  as  the  donor  shall 
live,  is  ineffectual/  Schouler  on  Pers.  Prop.  vol.  2,  p.  118,  and  cases  cited ; 
Vass  V.  Hicks,  3  Murphy  (N.  C.)  494.  This  rule  has  been  applied,  even 
where  the  gift  was  made  by  a  written  instrument  or  deed  purporting  to  trans- 
fer the  title,  but  containing  the  reservation." 

In  the  case  here  under  consideration  the  instrument  itself  is  limited 
to  take  effect  upon  the  death  of  the  donor  if  the  donee  shall  survive  her, 
and  there  is  no  pretense  that  any  of  the  personal  property  itself  was 
ever  delivered  to  the  defendant.  Delivery  by  the  donor,  either  actual 
or  constructive,  operating  to  divest  the  donor  of  possession  of  and  do- 
minion over  the  thing,  is  a  constant  and  essential  factor  in  every  trans- 
action which  takes  effect  as  a  completed  gift.  Instruments  may  be  ever 
so  formally  executed  by  the  donor,  purporting  to  transfer  title  to  the 
donee,  or  there  may  be  the  most  explicit  declaration  of  intention  to 
give,  or  of  an  actual  present  gift,  yet,  unless  there  is  a  delivery,  the  in- 
tention is  defeated.  Beaver  v.  Beaver,  117  N.  Y.  421,  429,  22  N.  E. 
940.  6  L.  R.  A.  403,  15  Am.  St.  Rep.  531. 

[3 J  While  there  is  a  recital  of  a  consideration  of  $1,  and  every  legal 
mode  of  acquisition  of  real  property  except  by  descent  is  denominated 
in  law  a  purchase,  and  the  person  who  thus  acquires  it  is  a  purchaser, 
there  is  no  doubt  that  the  transaction  here  under  consideration  possesses 
all  of  the  essential  qualities  of  a  gift,  as  distinguished  from  a  valuable 
consideration  supporting  a  bargain  and  sale  (Ten  Eyck  v.  Witbeck,  135 
N.  Y.  40,  44,  45,  31  N.  E.  994,  31  Am.  St.  Rep.  809,  and  authorities 
there  cited;  Real  Property  Law  [Consol.  Laws,  c.  50]  §  246)  ;  and  as 
this  gift  was  not  to  take  effect  until  the  death  of  the  grantor,  upon  the 
survival  of  the  named  grantee,  and  even  the  instrument  itself  might  be 
revoked,  it  must  be  clear  that  Ella  F.  Sherwood  undertook  to  accom- 
plish by  a  deed  what  the  law  requires  to  be  done  by  will,  and,  of  course, 
she  has  failed.    The  judgment  appealed  from  should  be  affirmed. 

Judgment  affirmed,  without  costs.    All  concur. 
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PEMBERTON  y.  CITY  OF  ALBANY  ei  al. 

(Supreme  Court,  Appellate  Division,  Third  Department.    May  4,  1921.) 

1.  Municipal  eorponUioiis  4fcs»822(5)---i(efiiflal  of  charge  tliai  dfty  is  not  liable 

to  automobilist  on  account  of  absence  of  wandngs  of  taned  road  erro- 
neous. 

In  an  action  against  a  city  and  an  oil  company  for  damages  to  plain- 
tiff's automobile,  which  skidded  on  an  oil-covered  street,  colliding  witt 
another  car,  the  complaint  specifying  three  grounds  of  negligence,  the 
application  to  the  highway  of  an  unusual  quantity  of  liquid  tar  or  road 
material,  failure  to  cover  it  with  sand  or  gravel,  and  failure  to  leave  a 
space  for  automobiles  to  pass  around  such  road  material,  there  being  no 
allegation  of  negligence  because  of  the  absence  of  signs  or  warnings  on 
the  highway,  the  trial  court's  refusal  to  charge  the  jury,  as  requested  by 
defendant  city,  tliat  there  could  be  no  recovery  against  it  because  of  the 
absence  of  signs  or  warnings,  was  erroneous. 

2.  Municipal  corporations  <@=>791(2) — City  h^d  without  notice,  actual  or  eon- 

stnietlve^  of  dangerous  conation  of  street. 

Under  Second  Class  Cities  Law,  $  244,  an  automobilist,  whose  car  was 
injured  by  being  caused  to  skid  into  another  car  on  a  tar  or  oil  covered 
highway  of  such  a  city,  the  tar  or  oil  having  been  put  on  by  an  oil  com- 
pany, could  not  recover  from  the  city  for  such  damages  to  his  car,  where 
ihe  oil  was  put  on. the  highway  between  3  and  4  o'clock  in  the  afternoon, 
and  the  accident  happened  between  8  and  9  the  same  evening ;  the  city 
not  having  had  actual  notice  of  any  dangerous  condition,  and  the  period 
between  the  two  events  having  been  too  short  to  charge  it  with  construc- 
tive notice. 

3.  Municipal  corporations  ^==>S21  (15)— 4)uestion  of  notice  of  city  of  dangerous 

condition  of  street  one  of  law,  in  absence  of  dispute  of  fact. 

The  question  of  notice  to  a  city  of  dangerous  condition  of  a  street,  re- 
quired by  Second  Class  Cities  Law,  §  244,  if  there  is  no  dispute  of  fact. 
is  one  of  law. 

Woodward,  J.,  and  John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  Albany  County  Court.     » 

Action  by  William  Pemberton  against  the  City  of  Albany  implead- 
ed with  the  Standard  Oil  Company  of  New  York.  From  a  judgment 
entered  on  the  verdict  of  a  jury  in  favor  of  plaintiff,  and  from  an  or- 
der denying  a  motion  for  new  trial,  defendant  City  appeals.  Judgment 
and  order  reversed,  and  new  trial  granted. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Arthur  L.  Andrews,  of  Albany  (John  J.  McManus,  of  Albany,  of 
counsel),  for  appellant. 

Henry  J.  Crawford,  of  Albany,  for  respondent. 

COCHRANE,  J.  [1]  The  complaint  specifies  three  grounds  of  neg- 
ligence, viz.:  (1)  The  application  to  the  highway  of  an  unusual  quan- 
tity of  liquid  tar  or  road  material ;  (2)  failure  to  cover  the  same  with 
sand  or  gravel;  and  (3)  failure  to  leave  a  space  for  automobiles  to 
pass  around  said  tar  or  road  material.  There  is  no  allegation  of  neg- 
ligence because  of  the  absence  of  signs  or  warnings  on  the  highway. 
The  court  nevertheless  refused  to  charge  the  jury,  as  requested  by  the 

^ssFor  otlier  canes  see  same  topic  &  KBV>NUMB£<R  in  all  Key-Numbered  Digests  &  Indexes 
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city  of  Albany,  that  there  could  be  no  recovery  against  the  city  because 
of  the  absence  of  such  signs  or  warnings.  The  court  did  charge, 
however,  that  the  other  defendant,  the  Standard  Oil  Company,  was 
not  liable  because  of  such  omission,  thereby  emphasizing  in  the  minds 
of  the  jury  that  they  might  find  the  city  negligent  because  thereof. 
Nothing  is  more  firmly  established  than  that  a  recovery  must  be  sec- 
undum allegata  et  probata.  That  rule  clearly  has  been  violated,  and 
it  seems  to  me  it  cannot  be  said  that  such  violation  of  the  rule  has 
not  produced  the  verdict  against  this  appellant.  There  is  abso- 
lutely no  evidence  charging  the  city  with  negligence  because  too  much 
of  the  slippery  material  was  used,  and  in  respect  to  the  other  grounds 
of  negligence  specified  in  the  complaint  the  evidence  against  the  city 
is  not  so  preponderating  in  favor  of  the  plaintiff  that  a  substantial 
error  in  the  charge  to  the  jury  may  be  overlooked.  The  jury  may 
very  well  have  found  from  the  evidence  that,  if  the  slfppery  material 
had  not  been  excessively  applied  by  the  Standard  Oil  Company,  there 
would  have  been  no  obligation  on  the  part  of  the  city  to  purchase  sand 
or  gravel  for  the  protection  of  travelers,  but  at  the  same  time  may 
have  concluded  that  the  city  should  have  lighted  or  guarded  the  street, 
and  thus  under  the  charge  of  the  court  the  city  may  have  been  held 
liable  for  negligence  not  alleged  in  the  complaint. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted,, 
with  costs  to  the  appellant  to  abide  the  event. 

VAN  KIRK,  J.,  concurs. 

KILEY,  J.  [2,  3]  This  action  was  commenced  in  December,  1918, 
against  the  defendant  the  city  of  Albany  and  against  the  Standard  Oil 
Company  of  New  York.  For  a  complaint  against  the  defendants,  the 
plaintiff  alleges  in  his  complaint  that  the  defendants,  on  the  30th  of 
July,  1918,  covered  the  entire  surface  of  the  Southern  boulevard,  a 
street  in  said  city,  with  a  great  and  unusual  quantity  of  liquid  tar  or 
road  material,  to  the  depth  of  nearly  an  inch ;  that  it  did  not  cover  it 
with  sand  or  gravel ;  that  it  left  no  space  untarred,  for  automobiles 
to  pass  over  said  street,  and  by  reason  thereof  automobiles  going  upon 
said  street  would  be  likely  to  slip  and  skid;  and  that  the  plaintiff's 
automobile  did,  on  said  30th  day  of  July,  1918,  slip  and  skid,  colliding- 
with  the  automobile  of  another  person  (Harry  J.  Laut),  and  causing 
damage  to  plaintiff's  car.  The  plaintiff  had  a  vercjict  against  the  de- 
fendants, the  city  of  Albany  and  the  Standard  Oil  Company;  this  is 
a  companion  case  to  Laut  v.  City  of  Albany  et  al.,  and  arose  out  of  the 
same  accident.  Plaintiff  had  judgment,  which  was  appealed  to  and 
decided  by  this  court  at  a  previous  term.  191  App.  Div.  753,  182  X. 
Y.  Supp.  183.  In  that  case  plaintiff  had  a  verdict  against  both  defend- 
ants, and  upon  such  appeal  we  reversed  the  judgment.  Our  reversal 
was  based  upon  errors  in  the  reception  of  evidence  and  in  the  charge 
of  the  court  to  the  jury ;  we  held  that  the  defendant  the  Standard  Oil 
Company  was  an  independent  contractor,  and  therefore  not  liable.  The 
decision  upon  appeal  was  not  unanimous ;  the  contrary  view  being  that 
the  city  was  liable,  whether  the  Standard  Oil  Company  was  or  was  not 
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an  independent  contractor,  and  that  notice,  actual  or  constructive,  to 
the  city,  was  not  necessary  to  hold  it  liable,  citing  Minton  v.  City  of 
Syracuse,  172  App.  Div,  39,  158  N.  Y.  Supp.  470.  That  decision  was 
based  upon  the  existing  relation  of  master  and  servant. 

Here  the  court  set  aside  the  judgment  as  against  the  Standard  Oil 
Company  upon  Ihe  ground  it  was  an  independent  contractor ;  that  de- 
fendant being  eliminated,  we  are  called  upon  to  consider  how  the  ap- 
pellant is  affected,  and  whether  any  of  its  rights  have  been  violated. 
So  far  as  holding  the  defendant  city  liable  for  any  negligent  act  of  its 
codefendant,  it  cannot  be  done  in  this  case;  the  codefendant  having 
been  exonerated,  it  settles  the  question  as  to  any  alleged  negligence  of 
the  Standard  Oil  Company.  Pangbum  v.  Buick  Motor  Go.,  211  N.  Y. 
228,  105  N.  E.  423.  The  city  owed  a  duty  to  the  traveling  public  to 
keep  its  streets  in  a  safe  condition  for  such  travel.  The  measure  of 
its  responsibility  is  that  "it  is  bound  to  exercise  a  reasonable  diligence 
and  care  to  accomplish  that  end."  Turner  v.  City  of  Newburgh,  109 
X.  Y.  301,  16  N.  E.  344,  4  Am.  St.  Rep.  453.  This  rule,  when  applied 
to  the  appellant  in  this  case,  must  be  applied  as  if  the  obstruction,  or 
cause  of  the  damage,  had  no  relation  to  the  city  as  an  employer,  as  if 
the  condition  was  created  by  some  outside  source.  To  illustrate:  As 
if  some  company  carting  oil  over  the  street,  to  be  spread  in  another 
village,  had  had  an  accident,  causing  the  oil  tank  to  burst  and  let  the 
oil  out  upon  and  over  the  street.  With  the  elimination  of  the  Stand- 
ard Oil  Company  as  a  servant  we  have  that  condition,  and  hence  the 
wisdom  and  necessity  of  section  244  of  the  Second  Class  Cities  Law 
(Consol.  Laws,  c.  53) ;  that  section  applies  to  this  defendant  and  to 
the  conditions  upon  which  this  action  is  based.  If  it  does  not,  I  can- 
not conceive  of  any  case  where  it  should  be  applied. 

The  evidence  is  uncontradicted  that- the  oil  was  put  on  between  3 
and  4  o'clock  in  the  afternoon  of  July  30,  1918,  and  that  this  accident 
happened  between  8  and  9  o'clock  the  same  evening.  It  affirmatively 
appears  that  the  defendant  city  did  not  have  actual  notice  of  any  dan- 
gerous condition,  and  the  time  was  short  between  the  two  events  to 
hold  it  had  constructive  notice.  But  that  the  city  was  entitled  to  either 
actual  or  constructive  notice  must  be  conceded.  MacMullen  v.  City 
of  Middletown,  187  N.  Y.  37,  79  N.  E.  863,  11  L.  R.  A.  (N.  S.)  391 ; 
Cohen  v.  City  of  New  York,  204  N.  Y.  424,  97  N.  E.  866,  39  L.  R.  A. 
(N.  S.)  985.  The  question  of  notice  may  be  for  the  jury,  but  if  there 
is  no  dispute  of  fact  it  is  one  of  law.  The  trial  court  held  that  in  this 
case  the  circumstances  raised  a  question  of  fact  for  the  consideration 
of  the  jury.  No  fault,  sufficient  to  reverse  a  judgment,  could  be  found 
with  the  fact  that  the  question  was  submitted  to  the  jury;  but  manner 
of  its  submission  presents  error  which  calls  for  a  reversal  of  the 
judgment.  Attorney  for  appellant  made  the  following  requests  and 
received  the  following  replies: 

"I  further  ask  you  to  charge,  upon  the  undisputed  evidence  In  this  case,  the 
di'fendant  the  city  of.  Albany  liad  not  sufficient  actual  notice  or  knowledge  of 
the  alleged  dangerous  condition  of  the  boulevard  at  the  place  in  question  at 
the  time  of  this  accident  to  be  given  a  reasonable  time  after  such  notice  and 
knowledge  in  which  "to  r€»palr  or  guard  against  the  same. 

♦The  Court:   i  submit  that  question  to  the  jury. 
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"I  farther  ask  your  honor  to  charge,  upon  that  subject,  that  upon  the  undis- 
puted evidence  in  the  case  the  time  elapsed  between  the  application  of  the 
oil  to  the  boulevard  on  the  30th  day  of  July  and  the  happening  of  this  acci- 
dent in  question  was  insufficient  upon  which  to  base  constructiye  notice  to  the 
city  of  Albany  of  the  condition  alleged  to  be  dangerous,  and  a  reasonable 
time  to  remedy  the  same. 

"The  Court :  I  so  charge ;  but  in  this  connection  I  also  charge  you  that  it 
is  undisputed  that  Mr.  Bender,  the  superintendeut  of  parks  in  this  city,  called 
upon  the  Standard  Oil  Ck)mpany's  agent  and  had  a  conversation  with  him 
about  the  application  of  the  oil  on  the  boulevard,  and  that  this  agent  of  the 
company  said  he  would  let  him  know  when  the  work  would  begin,"  etc. 

The  balance  of  that  particular  paragraph  was  to  the  effect  that  Ben- 
der was  told  that  the  oil  tank  was  on  the  way.  Appellant's  counsel  ex- 
cepted and  said  : 

''I  further  ask  your  honor  to  charge  in  that  regard  that  there  was  nothing' 
in  the  telephone  conversation  just  referred  to  by  your  honor  \Yhich  was  any 
notice  that  any  dangerous  condition  existed  upon  the  boulevard,  or  was  apt  to 
be  created  or  apt  to  exist  on  the  boulevard,  on  that  day. 

"The  Ck)urt :  I  will  so  charge  you,  gentlemen ;  and  I  also  charge  you,  how- 
ever, that  it  was  notice  to  the  city  that  the  oil  was  on  its  way  to  the  Southern 
Boulevard  to  be  applied.  And  then  it  is  a  question  for  you  to  determine  that 
the  city  had  knowledge  that  oil  was  to  be  applied,  as  to  whether  or  not  the 
city  negligently  and  carelessly  did  anything  that  it  should  not  have  done,  or 
negligently  or  carelessly  omitted  to  do  something  which  it  should  have  done." 

By  this  charge  the  honorable  court  instructed  the  jury  that,  while 
the  city  did  not  have  any  knowledge,  either  actual  or  constructive,  that 
any  dangerous  condition  existed,  yet  it  had  knowledge  that  the  oil 
was  to  be  applied,  and  therefore  that  was  sufficient,  without  either 
actual  or  constructive  notice — said  to  them,  in  effect,  that  knowledge 
of  the  fact  that  oil  was  to  be  applied  was  sufficient  notice  for  the  city 
to  anticipate  and  conclude  that  a  dangerous  condition  would  exist,  and 
solely  by  reason  of  that  fact  we  cannot  say  this  was  harmless  error. 
The  court  then  charged  that  there  was  no  evidence  in  the  case  that  the 
defendant  city  of  Albany  authorized  the  application  of  a  great  or  un- 
usual quantity  of  road  oil  or  material. to  the  street  in  question,  on  the 
occasion  in  question.  After  such  charge,  what  was  left  of  the  com- 
plaint to  go  to  the  jury?  Simply  the  allegation  that  the  whole  width 
of  the  street  was  covered  with  oil,  and  that  it  had  not  been  covered 
with  sand  or  gravel.  The  significance  of  the  last  proposition  depends 
upon  the  truth  of  the  first  proposition.  The  evidence  is  overwhelm- 
ing, in  favor  of  the  defendant,  that  only  one-half  of  the  roadbed  was 
covered  on  the  afternoon  in  question ;  under  such  condition,  the  fail- 
ure to  put  on  sand  or  gravel  is  not  even  a  pretext  for  negligence. 

Evidence  of  the  absence  of  warnings  was  permitted  to  go  to  the 
jury.  The  complaint  does  not  allege  such  absence  as  a  ground  of  neg- 
ligence, and  it  was  not  a  ground  of  negligence.  Under  the  complaint* 
after  the  foregoing  eliminations  by  the  court,  the  foundation  for  the 
action  remaining. is,  "and  without  leaving  any  space  for  automobiles 
to  pass  over  said  boulevard  without  passing  over  and  through  the  said 
tar  or  material."  No  question  is  raised  that  the  oil  used  was  im- 
proper for  the  purpose  used.  The  court  had  instructed  the  jury  that 
the  appellant  did  not  authorize  large  or  unusual  quantities ;  if  some 
of  the  oil  applied  to  the  right-hand  side  of  the  street  did  run  over  to 


Digitized  by 


Google 


Sup.  Ct.)  PEMBEBTOK   V.  CITY  OF  ALBANY  249 

(IgSN.Y.S.) 

the  left  side  after  such  application,  the  defendant,  not  having  au- 
thorized anything  unusual  or  improper,  it  cannot  be  held  that  it 
.should  have  anticipated  anything  extraordinary  was  liable  to  occur. 
Under  these  conditions  it  is  doubly  apparent  how  salutary  the  pro- 
visions of  section  244  of  the  Second  Class  Cities  Law  are  in  determin- 
ing the  liability  of  municipalities. 
1  favor  reversal  of  the  judgment 

VAN  KIRK,  J.,  concurs. 

WOODWARD,  J.  (dissenting).  The  complaint  in  this  action  al- 
leges that  the  Southern  boulevard  in  the  city  of  Albany  is  a  public 
highway,  which  it  is  the  duty  of  said  city  to  maintain  in  a  reasonably 
safe  condition  for  public  travel ;  that  "on  or  about  July  30,  1918,  the 
defendants  negligently  and  carelessly  covered  the  entire  surface  of 
said  boulevard  with  a  great  and  unusual  quantity  of  liquid  tar,  or  road 
material,  to  the  depth  of  nearly  an  inch,  without  covering  the  said 
tar  or  material  with  sand  or  gravel,  and  without  leaving  any  space 
for  automobiles  to  pass  over  said  boulevard  without  passing  over  and 
through  the  said  tar  or  material,  and  that  the  said  defendants  negli- 
gently and  carelessly  permitted  the  said  material  to  be  and  remain  on 
the  driveway  of  said  boulevard  in  the  manner  aforesaid  and  in  such 
a  manner  as  to  make  it  very  dangerous  for  automobiles  to  pass  over 
the  same";  that  on  the  said  30th  day  of  July,  the  plaintiff,^  without 
knowledge  of  the  condition,  drove  upon  the  said  tar-covered  boule- 
vard; that  his  automobile,  running  at  an  entirely  reasonable  rate  of 
speed,  became  unmanageable,  owing  to  the  slippery  condition  pro- 
duced by  the  tar,  and  collided  with  another  automobile  resulting  in 
damages  to  his  automobile.  The  trial  of  the  action  resulted  in  a  ver- 
dict for  the  plaintiff  against  both  of  the  defendants,  but  the  Stand- 
ard Oil  Company  has,  on  motion,  been  eliminated  from  the  case,  and 
the  city  of  Albany  appeals  from  the  judgment  entered  upon  the  ver- 
dict and  from  an  order  denying  a  new  trial  on  the  minutes. 

The  case  grew  out  of  the  same  accident  involved  in  the  case  of 
Laut  V.  City  of  Albany,  191  App.  Div.  753,  182  N.  Y.  Supp.  183,  and 
the  .present  trial  seems  to  have  moved  along  the  lines  indicated  in  the 
opinion  of  the  court  in  that  case.  The  only  question  upon  which 
there  was  any  serious  dispute  in  the  evidence  was  whether  the  oil  or 
tar  covered  the  entire  roadway  and  the  amount  of  oil  remaining  upon 
the  surface.^  The  defendant's  witnesses  testified  that  the  oil  was  of 
a  light  quality  and  that  it  was  spread  with  an  apparatus  which  made 
it  impossible  to  produce  more  than  a  light  covering,  and  that  only 
one-half  of  the  roadway  was  covered,  even  with  this  light  covering. 
The  plaintiff's  witnesses,  on  the  other  hand,  testified  that  the  road  was 
covered  from  the  grass  on  either  side  of  the  driveway,  and  that  it 
was  of  a  depth  ranging  from  a  quarter  of  an  inch  to  two  or  three 
inches  in  depressions. 

Taking  the  plaintiff's  version  of  the  situation,  there  can  be  no  doubt 
that  a  dangerous  condition  was  created,  and  wc  are  of  the  opinion 
that,  this  having  been  due  to  the  affirmative  action  of  the  city  of  Al- 
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bany,  through  its  employment  of  the  Standard  Oil  Company  to  fur- 
nish and  deliver  the  tar  or  road  material  upon  the  surface  of  the  street, 
it  is  not  in  a  position  to  say  that  it  did  not  have  notice  of  the  danger 
which  it  had  thus  created. 

We  have  examined  the  various  errors  suggested,  but  we  are  unable 
to  find  any  reason  for  disturbing  the  judgment. 

The  judgment  and  order  appealed  from  should  be  affirmed,  with 
costs. 

JOHN  M.  KELLOGG,  concurs. 


GREENBER6  y.  MERMEIiSTEIN. 

(Supreme   Court,   AppeUate  Term,   First   Department.     April,   1921.) 

1.  Bailment  <S^31(1)— Presumption  as  to  bailee's  liability  on  failure  to  de- 

liver held  rebutted. 

Tbe  presumption  that  bailee  is  liable  on  its  failure  to  deliver  to  bailor 
on  demand  property  to  which  bailor  is  entitled  is  rebutted  by  proof  tliat 
the  goods  were  lost  or  destroyed  by  causes  beyond  the  bailee's  control. 

2.  Bailment  <§^=»31(1) — ^Evidenee  of  hurghury  held  to  rebut  presumptiop  of 

bailee's  liability. 

In  action  for  goods  delivered  to  defendant  by  plaintiff,  to  be  manufiic- 
tured  for  plaintiff,  but  which  were  stolen  while  in  defendant's  posses- 
sion, evidence  as  to  a  hole  in  the  floor  through  which  the  burglars  had 
entered  defendant's  premises  from  the  cellar  held  to  rebut  presumption 
that  defendant  was  liable. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Henry  Greenberg  against  "Henry**  Mermelstein.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  Reversed,  and  new  trial 
ordered. 

Argued  February  term,  1921,  before  LEHMAN,  MULLAN,  and 
BURR,  JJ. 

Max  Steindler,  of  New  York  City,  for  appellant. 
Burger  &  Burger,  of  New  York  City  (Benjamin  W.  Burger,  of 
New  York  City,  of  counsel),  for  respondent. 

LEHMAN,  J.  [1,  2]  The  plaintiff  delivered  to  the  defendant  goods 
to  be  manufactured  by  the  defendant.  It  is  undisputed  that,  while  the 
goods  were  in  the  defendant's  possession,  some  burglars  stole  the 
goods,  and  a  police  officer  testified  that  he  found  a  hole  in  the  floor 
through  which  the  burglars  entered  from  the  cellar.  In  spite  of  this 
testimony,  the  trial  justice  gave  judgment  for  the  plaintiff  for  the  value 
of  the  goods. 

It  is  well  established  that  though,  where  a  bailee  fails  on  demand  to 
deliver  to  the  bailor  property  to  which  the  latter  is  entitled,  the  pre- 
sumption of  liability  arises,  yet  that  presumption  is  rebutted  by  proof 
that  the  goods  were  lost  or  destroyed  by  causes  beyond  the  bailee's 

^s^For  other  cases  see  same  topic  &  KEY>NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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<:ontrol.  Claflin  v."  Meyer,  75  N.  Y.  260,  31  Am.  Rep.  467;  Ouderkirfc 
V.  Central  National  Bank  of  Troy,  119  N.  Y.  263,  23  N.  E.  875;  Ste- 
venson &  Co.  V.  Hartman,  191  App.  Div.  408,  181  N.  Y.  Supp.  465. 
In  the  present  case  it  is  clear  that  the  burglary  was  beyond  the  defend- 
ant's control,  and  that  nothing  that  he  did  contributed  to  the  loss  of  the 
^oods,  unless  upon  this  record  we  can  hold  that  the  hole  may  have 
been  in  the  floor  before  the  burglary  took  place,  and  it  would  seem  to 
me  that  this  would  be  a  very  violent  assumption. 

Judgment  should  therefore  be  reversed,  and  a  new  trial  ordered, 
with  $30  costs  to  the  appellant  to  abide  the  event.    All  concur. 


HOFFSTAEDTER  v.  HOFFSTAEDTER. 

(Supreme  Ck>urt,  Appellate  Term,  First  Department.    April  26»  1921.) 

Husband  and  wife  €=^79(1) — Separation  agreement  eonstnied. 

Separation  agreement,  entitling  wife  to  specified  amount  per  month, 
and  providing  that  the  monthly  payment  should  not  exceed  one-twelfth  of  30 
per  cent,  of  the  annual  income  of  the  husband,  in  the  event  that  the  an- 
nual income  should  at  any  time  be  at  the  rate  of  less  than  $10,000  per  an- 
num, held  to  make  amount  of  monthly  payment  dependent  on  the  hus- 
band's income  during  the  12  months  previous  to  such  payment,  and  not 
dependent  on  the  amount  earned  or  received  during  the  month  for  which 
the  payment  was  made. 

Mullan,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Ethel  A.  Hoffstaedter  against  Hugo  Hoflfstaedter.  Judg- 
ment for  plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  February  term,  1021,  before  LEHMAN,  MULLAN,  and 
BURR,  JJ. 

Guernsey  Price,  of  New  York  City,  for  appellant. 
Alexander  Slater,  of  New  York  City,  for  respondent. 

LEHMAN,  J.  The  plaintiff  herein  brought  an  action  to  recover  the 
sum  of  $750,  which  she  claims  is  due  her  as  unpaid  installments  for  the 
months  of  September,  October,  November,  1920,  under  a  separation 
agreement  made  between  the  defendant  and  herself.  The  separation 
agreement  contains  the  following  clause: 

**The  husband  agrees  to  pay  to  the  wife  during  the  Joint  lives  of  him- 
self and  his  wife,  and  as  long  as  the  marriage  between  them  shall  not 
be  dissolved  by  a  decree  of  a  court  of  competent  jurisdiction,  subject, 
however,  to  any  limitations  hereinafter  provided,  the  sum  of  $250  per 
month  for  the  use,  benefit,  support,  and  maintenance  of  the  wife.  The  first 
payment  shall  be  coincident  with  the  signing  of  this  agreement,  or  within  30 
days  thereafter,  and  subsequent  payments  shall  be  on  the  1st  day  of  each  and 
every  month  thereafter.  ♦  •  •  In  the  event  the  annual  income  of  the 
liusband  should  at  auy  time  hereafter  be  at  the  rate  of  less  than  $10,000  per 
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amiiuu,  the  monthly  payments  to  foe  made  by  the  husband  shall  in  no  erent 
exceed  one-twelfth  of  30  per  cent,  of  the  annual  income  of  the  husband,  and 
shall  continue  at  the  reduced  sum  until  such  time  as  the  husband's  annual 
income  shall  again  be  at  the  rate  of  $10,000  or  more  per  annum.'* 

It  appears  that  until  the  last  day  of  August,  1920,  the  defendant  was 
in  receipt  of  a  salary  of  $1,000  per  month.  Thereafter  the  defendant 
earned  the  sum  of  $220  in  October  and  the  sum  of  $630  in  November 
up  to  the  date  of  the  trial.  The  trial  justice  has  held  that,  since  the 
contract  provides  for  a  deduction  from  the  agreed  monthly  payment  of 
$250  only  in  case  the  "annual  income  of  the  husband  shall  at  any  time 
hereafter  be  at  the  rate  of  less  than  $10,000  per  annum,"  the  plaintiff 
is  entitled  to  recover  the  agreed  monthly  installments  of  $250  per 
month  until  the  close  of  the  year,  and*  therefore  granted  judgment  in 
the  plaintiff's  favor  for  the  full  amount  demanded. 

Upon  this  appeal  the  defendant  contends  that  the  payment  which  he 
was  required  to  make  each  month  must  be  based  upon  the  amount 
earned  or  received  during  that  month,  and  that  therefore  the  plaintiff 
cannot  recover  more  than  30  per  cent,  of  his  annual  earnings  in  Sep- 
tember, October,  and  November.  It  seems  to  me  that  the  construction 
of  the  agreement  which  the  defendant  urges  would  be  unreasonable  and 
its  appli9ation  impractical.  The  contract  provides  for  payment  on  the 
1st  day  of  each  month,  and  obviously  the  payment  to  be  made  on  the 
1st  ds^y  of  the  month  cannot  be  calculated  upon  the  basis  of  actual  earn- 
ings during  the  month,  and  furthermore  if  the  defendant  should  go 
into  any  business  where  the  profits  are  calculated  only  annually,  or 
accept  a  position  where  his  salary  would  be  dependent  upon  commis- 
sions earned  or  profits  realized  during  a  fixed  term,  there  would  be 
no  basis  for  any  calculation  of  the  monthly  amounts  to  be  paid  by  him. 
On  the  other  hand,  the  construction  placed  upon  the  contract  by  the 
trial  justice  seems  to  me  also  not  entirely  correct,  for  the  contract  con- 
tains no  provision  for  the  dates  when  such  annual  income  shall  be  cal- 
culated and  during  part'  of  a  year  the  defendant  might  be  required  to 
pay  an  amount  greater  or  less  than  one-twelfth  of  30  per  cent,  of  the 
annual  income  he  was  enjoying  for  that  year. 

It  seems  to  me  significant  that  the  contract  provides  for  a  proportion- 
ate reduction  of  the  payments  to  be  made  by  the  defendant  when  his 
annual  income  is  '*at  the  rate  of  less  than  $10,000  per  annum,"  and  it 
seems  to  me  that  the  true  construction  of  this  clause  of  the  contract 
is  that  on  the  1st  day  of  each  and  every  month  the  defendant  is  required 
to  pay  to  the  plaintiff  $250,  unless  for  the  year  preceding  such  payment 
the  defendant's  annual  income  has  been  at  the  rate  of  less  than  $10,000 
per  annum.  This  construction  will  give  effect  to  every  word  of  the 
contract,  and  constitutes  such  reasonable  protection  for  the  rights  of 
both  parties,  which  they  must  be  assumed  to  have  intended  when  the 
contract  was  made.  If  we  apply  this  rule  to  the  present  case,  we  find 
that  on  the  1st  of  September  the  defendant's  income  for  the  year  then 
ending  was  at  the  rate  of  $12,000  per  annum.  On  the  1st  of  October  his 
income  for  the  year  then  ending  was  at  the  rate  of  $11,000  per  an- 
num, and  on  the  1st  day  of  November  the  defendants'  annual  income  for 
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the  year  then  ending  was  at  the  rate  of  $10,000  per  annum,  and  for 
each  of  these  months  the  defendant  was  therefore  required  to  pay  the 
sum  of  $250.  When  the  payment  became  due  on  the  1st  of  December,  it 
may  be  that  the  defendant  could  prove  that  for  the  year  then  ending  his 
income  was  at  a  rate  slightly  less  tlian  $10,000,  and  he  would  be  entitled 
to  a  proportionate  deduction. 

Judgment  should  therefore  be  affirmed,  with  $25  costs. 

BURR,   J.,  concurs. 
MULLAN,  J.,  dissents. 


(100  App.DiT.  8d8) 

PORT  AVX  QUILLES  LUMBER  CO.,  Inc.,  v.  MEIGS  PULP  WOOD  CO.,  Inc. 

(Supreme, Court,  AppeUate  Divisioii,  First  Department.     March  2^  1921.) 

Depositioas  ^»45— No  oral  cross-examinatioD,  unlesB  necessary. 

Gross-examination  should  be  by  written  cross-interrogatories,  where 
there  Is  no  necessity  for  oral  cross-examination. 

Action  by  the  Port  Aux  Quilles  Lumber  Company,  Incorporated, 
against  the  Meigs  Pulp  Wood  Company,  Incorporated.  From  an  order 
for  oral  cross-examination,  plaintiff  appeals.  Order  modified  and  af- 
firmed. 

PER  CURIAM.  Order  modified,  by  striking  out  provision  for  oral 
cross-examination  and  substituting  cross-examination  by  written  cross- 
interrogatories,  on  the  ground  that  no  necessity  for  oral  cross-examina- 
tion has  been  shown,  and.  as  so  modified,  affirmed,  with  $10  costs 
and  disbursements  to  appellant. 


(  1J)6  App.  Div.  919) 

PEOPLE  V.  McVOY. 

(Supreme  Ck>urt,  Appellate  Division,  Fourth  Department.    March  23,  1921.) 

Crimloal  Iftw  <^»1189— Accused  convicted  of  offeofie  not  included  in  offense 
charged,  will  not  be  dtschaiired,  bvt  new  trial  will  be  granted. 

The  fact  that  defendant  was  couyicted  of  an  offense  not  necessarily  In- 
dnded  in  the  offense  charged  does  not  require  that  he  be  discharged  on 
appeal,  and  a  new  trial  will  be  granted  in  accordance  with  his  motion 
made  in  the  court  below,  from  the  denial  of  which  he  has  appealed. 

Ray  MicVoy  was  convicted  of  indecent  exposure  of  his  person,  and 
appeals  from  the  judgment  and  an  order  denying  his  motion  for  nev; 
trial.    Judgment  and  order  reversed,  and  new  trial  granted. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  HUBBS,  CLARK, 
and  ROWLAND  L.  DAVIS,  JJ. 

PER  CURIAM.  Judgment  of  conviction  and  order  reversed,  and 
new  trial  granted.    Held,  that  the  pifense  of  indecent  exposure  of  per- 
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son,  of  which  the  defendant  was  convicted,  was  not  necessarily  in- 
cluded in  the  offense  charged,  nor  covered  by  the  allegations  of  the 
indictment.  The  defendant  should  not  be  discharged,  however,  as  he 
now  contends,  but  a  new  trial  should  be  granted,  in  accordance  with 
the  motion  he  made  in  the  court  below,  from  the  order  denying  which 
he  has.  appealed.    People  v.  McGrath,  202  N.  Y.  445,  96  N.  E.  92. 


(llMi  App.  Div.  908) 

MURRAY  el  al.  v.  BRYAN. 

(Supreme  Court,  AppeUate  Division,  Second  Department.    Marcb  31,  1921.) 

1.  Tender  €=>12  (4)  — Costs  need  not  be  added  before  suit  under  slatute. 

The  provisions  of  Code  Civ.  Proc.  S  731,  for  costs  to  be  added  to  an 
amount  tendered  do  not  apply  to  a  tender  before  suit. 

2.  Tender  <d=»13(l) — ^Actual  production  of  money  not  neeessary  on  emphatic 

refusal. 

One  tendering  money  did  not  have  to  produce  actually  the  money  where 
there  was  a  refusal  to  accept  the  amount  offered,  which  was  admitted 
on  the  trial. 

Appeal  from  Westchester,  County  Court. 

Action  by  William  H.  Murray  and  others,  copartners,  etc.,  against 
Albert  G.  Bryan.  From  an  order  taxing  costs,  defendant  appeals. 
Order  reversed. 

Argued  before  MILLS,  RICH,  PUTNAM,  BLACKMAR,  and 
KELLY,  JJ. 

PER  CURIAM.  [1,  2]  The  provisions  of  Code  of  Civil  Procedure, 
§  731,  for  costs  to  be  added  to  the  amount  tendered,  do  not  apply  to  a 
tender  before  suit,  such  as  was  set  up  in  the  answer  here.  Under  plain- 
tiffs' admission  of  their  refusal  to  take  the  $108  offered,  defendant  did 
not  have  to  produce  actually  the  money  and  bring  out  a  more  emphatic 
refusal.    Bellinger  v.  Kitts,  6  Barb.  273. 

The  order  of  the  County  Court  of  Westchester  County  is  therefore 
reversed,  with  $10  costs  and  disbursements,  with  a  direction  that  plain- 
tiffs* recovery  of  the  amount  of  defendant's  tender,  with  any  interest 
accrued  since  payment  thereof  into  court,  be  offset  against  defendant's 
costs  to  be  taxed.    Dingee  v.  Shears,  29  Hun,  210. 


(l!Ki  App.  Div.  950) 

PERRY  et  al.  ▼.  RUSSELL  FRAZER  WIRE  GO. 

(Supreme  Court,  Appellate  Division,  Second  Department.     April  15,  1921.) 

Sales  ^®=>377 — Complaint  for  damages  for  refusiiig  to  aooept  held  sufficient. 

Where  buyer  cancels  contract  or  otherwise  prevents  full  performance,  an 
averment  of  "due"  performance  on  the  seller's  part  in  an  action  for 
damages  is  bad,  under  Code  Civ.  Proc.  $  533,  and  a  complaint  stating  in 
substance  that  defendant  refused  to  permit  plaintiffs  to  perform  any  more 
work  because  it  refused  to  pay  the  agreed  price,  that  plaintiffs  have  per- 
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formed  and  are  ready  and  willing  to  carry  out  the  conditions  of  the  con- 
tract, and  have  not  done  anything  to  breach  it,  or  to  interfere  with  its 
performance,  was  sufficient,  since  the  refusal  to  go  on,  or  the  explanation 
why  there  has  not  been  full  performance,  should  be  set  forth,  so  as  to 
admit  evidence  of  the  buyer's  breach. 

Appeal  from  Kings  County  Court. 

Action  by  Charles  J.  Perry  and  others  against  the  Russell  Frazer 
Wire  Company.  From  an  order  denying  defendant's  motion  for  judg- 
ment on  the  pleadings,  he  appeals.    Order  affirmed. 

Argued  before  JENKS,  P.  J.,  and  MILLS,  PUTNAM,  BLACK- 
MAR,  and  KELLY,  JJ. 

PER  CI^RIAM.  Plaintiflfs  sued  the  buyer  for  damages  for  cancel- 
ling an  executory  contract  after  part  performance.  The  complaint 
states  in  substance  that  defendant  refused  to  permit  plaintiffs  to  per- 
form any  more  work,  because  it  refused  to  pay  the  agreed  prices,  that 
plaintiffs  have  performed  and  are  ready  and  willing  to  carry  out  the 
conditions  of  the  contract,  and  have  not  done  anything  to  breach  it  or  to 
interfere  with  its  performance.  One  basis  for  the  demurrer  is  that  the 
complaint  did  not  allege  that  plaintiffs  had  "duly"  performed,  under  C. 
C.  P.  §  533.  Where  the  buyer  cancels  the  contract,  or  otherwise  pre- 
vents full  performance,  an  averment  of  due  performance  is  bad.  (Dak- 
ley  V.  Morton,  11  N.  Y.  25,  62  Am.  Dec.  49.  The  refusal  to  go  on,  or 
the  explanation  why  there  has  not  been  full  performance,  should  be 
set  forth,  so  as  to  admit  evidence  of  the  buyer's  breach,  or  his  waiver. 
Weeks  v.  O'Brien,  141  N.  Y.  199,  36  N,  E.  185.  Thisr  complaint,  there- 
fore, was  entirely  correct. 

The  order  of  the  County  Court  of  Kings  County,  denying  defendant's 
motion  for  judgment  on  the  pleadings,  is  therefore  affirmed,  with  $10 
costs  and  disbursements. 


(11)0  App.  Div.  403) 

OTTON  V.  OTTON. 

(Supreme  (Jourt,  AppeUate  Division,  Second  Department.    April  22,  1921.) 

1.  Divorce  ^^3(1) — Complaint  for  separatioD  must  specify  particulars  of 

defendant's  misooiiduct. 

Code  Civ.  Proc.  I  1764,  requiring  that  In  an  ftction  for  a  separation 
the  complaint  must  specify  particularly  the  nature  and  circumstances  of 
the  defendant's  misconduct,  and  must  set  forth  the  time  and  place  of  each 
act  complained  of  with  reasonable  certainty,  must  be  substantially  com- 
plied with,  and  a  complaint  containing  general  allegations  characterizing 
the  relations  of  the  parties  is  insufficient. 

2.  Divorce  <d=3»27(7),  34— No  separation  by  reason  of  mere  threats  and  out- 

bursts of  temper;    incompatibility  of  tonper  not  ground  for  separation. 

Angry  outburts  of  temper  and  threats,  without  any  showing  of  any  at- 
tempt to  carry  out  the  threats,  will  not  warrant  a  decree  of  separation, 
under  Code  Civ.  Proc.  S  1764,  for  mere  incompatibility  of  temper  Is  not 
cause  for  separation. 
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Appeal  from  Special  Term,  Richmond  County. 

Action  by  Florence  E.  Otton  against  George  C.  Otton.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Findings  of  fact  numbered  4 
to  12,  inclusive,  reversed,  judgment  reversed,  and  complaint  dismissed. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  PUT- 
NAM, and  JAYCOX,  JJ. 

Martin  GoUubier,  of  New  York  City,  for  appellant. 
Chester  R.  Carleton,  of  New  York  City,  for  respondent. 

BLACKMAR,  P.  J.  [1]  The  Code  of  Civil  Procedure  requires  that 
in  an  action  for  a  separation  the  complaint  "must  specify  particular- 
ly the  nature  and  circumstances  of  the  defendant's  misconduct,  and 
must  set  forth  the  time  and  place  of  each  act  complained  of,  with  rea- 
sonable certainty."  Section  1764,  Code  Civ.  Proc.  Compliance  with 
this  requirement  of  the  Code  is  substantially  lacking  in  the  complaint 
upon  which  this  decree  of  separation  was  founded.  Except  for  cer- 
tain allegations  of  improper  treatment  of  the  children,  the  complaint 
contains  the  most  general  allegations,  characterizing  the  relations  be- 
tween the  plaintiff  and  the  defendant,  without  any  attempt  to  comply 
with  the  requirements  of  the  Code.  The  findings  of  fact  are  literally 
a  copy  of  certain  of  the  allegations  of  the  complaint,  and  upon  those 
findings  of  fact  the  conclusion  of  law  is  made  that  the  plaintiff  is  en- 
titled to  a  separation  from  the  bed  and  board  of  the  defendant  forever, 
giving  to  her  the  care,  custody,  and  education  of  the  children,  and  re- 
quiring the  defendant  to  pay  her  $20  a  week  alimony. 

[2]  The  parties  were  married  in  1896,  and  according  to  the  plain- 
tiff's testimony  they  lived  happily  together  for  about  17  years.  The 
cause  of  the  differences  that  subsequently  arose  was  the  wife's  desire 
to  spend  the  summers  at  a  Staten  Island  beach ;  whereas,  the  husband, 
objecting  to  the  additional  hardship  thus  put  upon  him,  wished  to  re- 
main during  the  summer  in  his  residence  at  Rutherford,  N.  J.  From 
this  cause  arose  quarrels  and  bickering,  in  which  the  defendant  was 
not  wholly  at  fa.ult.  It  is  no  wonder  that  in  the  circumstances  he 
gave  way  to  outbursts  of  temper  and  to  threats  and  angry  words  in 
the  heat  of  passion ;  but  nowhere  in  the  case  is  there  any  evidence  that 
those  outbursts  led  to  physical  violence  against  the  plaintiff.  As  is  said 
in  Donohue  v.  Donohue,  180  App.  Div.  561,  562,  167  N.  Y.  Supp.  715, 
716: 

"Even  if  we  believe  the  plaintifTs  testimony  that  the  defendant  made 
threats,  they  were  angry  outbursts  incident  to  wars  of  words,  and  their  empti- 
ness is  shown  from  the  absence  of  any  testimony  of  even  an  attempt  to  carry 
thorn  ont." 

In  view  of  the  remarks  made  by  the  learned  trial  justice  during  the 
trial,  it  is  well  to  say  once  more  that  incompatibility  of  temper  is  not 
a  cause  for  separation  in  the  state  of  New  York.  The  causes  are 
expressly  prescribed  by  statute  (Code  Civ.  Proc.  §  1762  et  seq.),  and  so 
careful  were  the  lawgivers  to  see  to  it  that  the  causes  should  be  strictly 
confined  to  those  prescribed  that  they  required  specification  of  each 
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particular  act  of  misconduct,  together  with  the  time  and  place  thereof, 
to  he  contained  in  the  complaint.  Umbach  v.  Umbach,  183  App.  Div. 
495,  171  N.  Y.  Supp.  138. 

The  findings  of  fact  numbered  4  to  12,  inclusive,  should  be  reversed, 
the  judgment  reversed,  and  the  complaint  dismissed.    All  concur. 


<116  Misc.  Rep.  1) 

HOITT  T.  GREAT  AMERICAN  INS.  €0. 

(Supreme  Court,  Special  Term,  New  Tork  County.    March,  ld21.) 

L  ConNnmllou  <9=»15»— Old  stocMuader  has  »  vestod  rislil  to  proporttonate 
share  of  new  or  in^lreased  stock  issue. 

An  old  stockholder  has  a  Tested  right  to  take  his  proportionate  share  of 
new  or  Increased  stock  at  par,  in  the  absence  of  laches  or  acquiescence. 

2.  Corporations  ^=>66-— Old  stockboldors  may  fix  reasonable  eooAtions  as  to 

increase  of  stoek. 

A  majority  of  the  old  stockholders  have  a  right  to  fix  reasonable  condi- 
tions and  regulations  concerning  an  Increase  of  stock,  particularly  as  to 
time. 

3.  Corporations  <^t=>158 — Answer  in  action  for  falling  to  allow  opportunity  to 

subscribe  to  inereased  stoek  issue  bold  dcmurrablOi 

In  an  action  against  a  corporation  for  failure  to  give  an  old  stock- 
holder a  reasonable  opiK)rtunity  to  subscribe  to  a  proportionate  amount 
of  its  increased  capital  stock,  an  answer  failing  to  allege  that  any  notice, 
was  mailed  to  the  address  of  the  stockholder,  or  any  other  address 
specifically  authorized  by  him,  but  alleging  an  excuse  for  not  sending 
such  notice,  the  facts  of  which,  however,  did  not  constitute  laches  or 
waiver,  held  subject  to  demurrer. 

4.  Corporations  ^=>15S— Stoddiolders  entitled  to  reasonable  time  to  subscribe 

to  increased  stock  issue. 

Stockholders  are  entitled  to  reasonable  time  in  which  to  subscribe  to 
increased  capital  stock. 

Action  by  one  ftoyt  against  the  Great  American  Insurance  Company. 
On  demurrer  to  affirmative  defense  to  first  cause  of  action.  Demurrer 
sustained. 

Fraser,  Speir  &  Meyer,  of  New  York  City,  for  plaintiff. 
Shearman  &  Sterling,  of  New  York  City,  for  defendant. 

DONNELLY,  J.  Demurrer  by  plaintiff  to  defendant's  affirmative 
defense  to  the  first  cause  of  action  set  forth  in  complaint.  This  cause 
of  action  sets  forth  a  claim  for  damagies  against  the  defendant  in  the 
sum  of  $8,662.50,  arising  out  of  the  alleged  failure  of  the  defendant  to 
give  the  plaintiff,  or  her  testator,  who  was  the  holder  of  record  of  35 
shares  of  the  capital  stock  of  the  defendant,  a  reasonable  opportunity 
to  subscribe  to  a  proportionate  amount  of  its  increased  capital  stock. 
The  complaint  alleges  the  holding  of  a  special  meeting  of  the  stock- 
holders on  October  24,  1918,  at  which  the  stock  was  increased  from 
S2,000,000  to  $5,000,000,  and  a  resolution  was  passed  authorizing  the 
defendant's  directors  to  offer  the  increased  stock  to  its  stockholders  pro 

^=9For  other  caaeR  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Diseets  A  Indexes 
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rata  at  $150  per  share,  payable  in  cash,  and  that  the  defendant,  pur- 
suant to  such  resolution,  made  an  offer  to  its  stockholders  on  or  about 
November  4,  1918,  and  that  the  proportionate  amount  of  the  increased 
stock  to  which  plaintiff's  testator  was  entitled  to  subscribe,  by  reason 
of  his  ownership  of  35  shares,  was  521/4  shares.  It  is  also  alleged  that 
plaintiff's  testator  died  on  November  10,  1918,  and  that  letters  testamen- 
tary were  issued  to  plaintiff  on  December  11,  1918;  that  the  testator 
and  his  representatives  were  at  all  times  ready,  willing,  and  able  to 
subscribe  for  the  said*  52^2  shares  of  increased  stock,  which  was  worth 
greatly  in  excess  of  the  subscription  price  of  $150  a  share,  but  that  the 
defendant  failed  to  give  the  plaintiff's  testator  and  his  legal  representa- 
tives a  reasonable  opportunity  to  subscribe  to  the  same,  and  in  viola- 
tion of  their  rights  disposed  of  said  521/2  shares  on  or  about  December 
15,  1918,  to  its  directors,  or  some  of  them.  It  is  also  alleged  in  article 
sixth  on  information  and  belief  that  the  plaintiff's  testator  received  no 
advance  notice  of  the  stockholders'  meeting  held  on  October  24,  1918, 
and  had  no  knowledge  that  the  meeting  was  being  held,  and  that  no 
advance  notice  of  the  meeting  was  given  or  sent  to  him  at  his  last 
known  post  office  address. 

The  answer,  in  addition  to  denials  of  various  allegations  of  the  com- 
plaint, contains  a  separate  affirmative  defense  to  the  first  cause  of  ac- 
tion, in  which  there  are  no  denials,  and  which,  among  other  things,  al- 
lege as  follows : 

"On  or  about  October  24,  1918,  the  capital  stock  of  the  defendant  was  duly 
increased  from  .^2,000,000,  divided  into  20,000  shares,  of  the  par  value  of 
JplOO  each,  to  $5,000,000,  divided  into  50,000  shares,  of  the  par  value  of  $100  each, 
pursuant  to  a  resolution  duly  adopted  by  more  than  a  majority  of  the  stock- 
holders of  the  defendant,  at  a  meeting  of  the  stockholders  duly  held  oa  Octo- 
ber 24,  1918.  A  copy  of  the  notice  of  said  meeting,  stating  the  purpose 
thereof,  was  inclosed  in  a  sealed,  postpaid  envelope,  addressed  to  Albert 
Sherman  Hoyt,  Post  Office  Box  250,  Yokohama,  Japan,  which  was  the  address 
of  the  said  Albert  Sherman  Hoyt  appearing  on  the  books  of  the  defendajit, 
and  the  last  address  which  he  had  furnished  it,  and  was  his  last  address 
known  to  the  defendant,  and  was  duly  mailed  on  or  abo.ut  October  7,  1918. 
Accompanying  the  said  notice  was  a  circular  letter  to  the  defendant's  stock- 
holders, stating  the  reasons  for  the  said  increase  of  its  capital  stock,  and  that 
it  was  of  great  importance  to  have  all  the  new  stock  issued  and  paid  for  before 
the  end  of  the' year  1918,  and  further  stating  that  the  new  stock  would  be 
issued  to  the  stockholders,  in  proportion  to  their  holdings,  at  $150  a  share, 
and  that  one-half  of  the  purchase  price  would  be  called  for  in  about  30  days 
from  the  time  of  the  increase,  and  the  remaining  one-half  in  about  60  days. 
*  •  *  At  the  times  hereinbefore  mentioned  and  for  some  time  prior  there- 
to the  defendant  had,  pursuant  to  authorization  from  the  said  Albert  Sherman 
Hoyt,  sent  checks  for  dividends  on  the  stock  standing  in  his  name  to  the  Title 
Guarantee  &  Trust  Company,  175  Remsen  street,  Brooklyn,  New  York,  and 
knowing  that  there  would  not  be  time  for  the  said  Albert  Sherman  Hoyt 
to  exercise  his  right  to  subscribe  for  a  proportionate  part  of  the  increased 
stock  within  the  time  fixed  for  the  stockholders,  if  the  subscription  warrant 
were  sent  to  him  at  his  registered  address  in  Japan,  above  mentioned,  the 
defendant  sent  a  copy  of  said  letter  of  October  25,  1918,  to  t)ie.said  Title 
Guarantee  &  Trust  Company,  with  a  letter  inquiring  whether  it  was  authorized 
to  take  any  action  in  connection  with  the  said  subscrlpion  rights  on  the 
said  stock  standing  in  the  name  of  Albert  Sherman  Hoyt.  In  reply  to  the 
said  letter  the  Title  Guarantee  &  Trust  Company  informed  the  defendant  that 
the  said  Albert  Sherman  Hoyt  had  returned  to  America,  and  that  his  counsel 
in  New  York  City,  who  attended  to  all  his  personal  business  affairs,  were 
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Steele  &  Otis,  25  Broad  street,  New  york  City,  and  that  tbe  matter  should  be 
taken  up  with  them.  The  defendant  fully  believed  that  the  said  Steele  A 
Otis  did  have  charge  of  the  personal  business  aiXairs  of  the  said  Albert  Sher- 
man Hoyt,  and  it  accordingly  sent  the  subscription  warrants,  covering  the 
rights  on  the  said  stock  standing  in  the  name  of  the  said  Albert  Sherman  Hoyt, 
to  the  said  Steele  &  Otis,  on  or  about  November  4,  191S,  and  asked  them  for 
instructions  in  regard  to  the  exercise  of  the  said  rights,  but  the  defendant 
received  no  instructionB  from  them." 

[1,2]  It  is  conceded  by  both  parties  that  it  is  the  law  of  this  state 
that  an  old  stockholder  has  a  vested  right  to  take  his  proportionate 
share  of  the  new  or  increased  stock  at  par,  in  the  absence  of  laches  or 
acquiescence.  It  is  likewise  conceded  that  a  majority  of  the  old  stock- 
holders have  a  right  to  fix  reasonable  conditions  and  regulations  con- 
cerning an  increase  of  stock,  particularly  as  to  time. "  Stokes  v.  Con- 
tinental Trust  Co.,  186  N.  Y.  285,  78  N.  E.  1090,  12  L.  R.  A.  (N.  S.) 
969,  9  Ann.  Cas.  738;  Sommer  v.  Armor  Gas  &  Oil  Co.,  71  Misc.  Rep. 
211,  128  N.  Y.  Supp.  382. 

[3]  The  only  question,  therefore,  presented  by  this  demurrer,  is 
whether  or  not  a  reasonable  notice,  or  any  notice  whatever,  ot  the  right 
of  the  plaintiff's  testator  to  subscribe  to  his  proportionate  share  of  the 
increased  stock  was  ever  given.  It  appears  from  paragraph  1  of  the 
separate  defense  that  the  address  of  the  plaintiff's  testator  appearing  on 
the  books  of  the  defendant  was  "Post  Office  Box  250,  Yokohama, 
Japan."  It  is  not  alleged  that  any  such  notice  was  mailed  to  said  address, 
or  any  other  address  specifically  authorized  or  designated  by  plaintiff's 
testator;  but  in  lieu  thereof  an  excuse  for  not  sending  such  a  notice  is 
set  forth  in  paragraph  3  of  said  separate  defense. 

[4]  Stockholdei-s  are  entitled  to  a  reasonable  time  in  which  to  sub- 
scribe. A  reasonable  time  was  not  given  to  the  plaintiff's  testator;  in 
fact,  no  time  at  all  was  given  to  him,  as  it  appears  on  the  face  of  the 
separate  defense  that  no  notice  whatever  was  sent  to  him,  and  the  facts 
set  forth  in  lieu  thereof  do  not  constitute  laches  or  waiver,  within  the 
meaning  of  Sommer  v.  Armor  Gas  &  Oil  Co.,  supra. 

Demurrer  sustained,  with  $10  costs. 


BUREAU  OF  INVESTIGATED  VALUES,  Inc.,  ▼.  MURPHY. 

(Supreme  Court,  Appellate  l?enn,  First  Department.   April  16, 1^21.) 

1.  Ooolraeto  ^=>221  (3)— Payment  of  notes  held  not  eondltional  upon  per- 
formanee.' 

Where  plaintiff  agreed  to  send  prospectus  setting  forth  the  merits  of 
defendant's  stock  to  131,600  of  its  clients  for  a  consideration  of  a  specified 
amount,  to  be  paid  by  $600  cash  payment,  $2,000,  in  four  monthly  install- 
ments of  $500  each,  and  the  "balance  on  affidavits  that  such  129,815  letters 
have  been  mailed,*'  the  payment  of  the  notes  was  not  conditional  upon 
plaintiff's  complete  performance. 
Z.  C<intraets  ^=>324(1) — ^Action  for  breach  of  contract  prc^r  remedy  for 
.   nonpcflformance. 

Where  plaintiff  had  agreed  to  mail  prospectus  setting  forth  the  merits 
of  defendant's  stock  to  a  certain  number  of  its  clients  in  consideration  of 
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specified  sum  of  money,  a  part  of  wbich  was  paid  in  cash,  the  defendant's 
remedy  on  plaintiff's  failure  to  fully  perform  was  by  suit  or  counterclaim 
for  breach  of  the  contract,  and  not  for  money  had  and  i^eceived. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  Bureau  of  Investigated  Values,  Incorporated,  against 
J.  Myron  Murphy.  From  a  judgment  dismissing  the  complaint,  and 
giving  judgment  to  defendant  on  his  counterclaim,  plaintiff  appeals. 
Reversed,  and  new  trial  ordered. 

Plaintiff  and  defendant  entered  into  a  contract  whereby  plaintiff*  agreed  to 
mail  a  copy  of  a  prospectus  setting  forth  the  merits  of  defendant's  stock  to 
131,600  clients  for  a  consideration  of  the  payment  by  defendant  of  $600  in 
cash,  and  $2,000  in  four  equal  payments  of  $500  at  intervals  of  30  days  there- 
after, represented  by  four  $500  notes,  and  the  **balance  on  aflSdavits  that  such 
129,815  letters  have  been  mailed."  Defendant  failed  to  pay  the  first  notes  as 
they  fell  due,  and  plaintiff  brought  an  action  thereon,  in  which  the  defendant 
claimed  that  the  plaintiff  had  not  fully  performed  his  contract,  and  counter- 
claimed  to  recover  the  $600  paid  at  the  time  of  the  execution  of  the  contract 
— Statement  by  editor. 

Argued  February  term,  1921,  before  LEHMAN,  MULLAN,  and 
BURR,  JJ. 

Samuel  R.  Gerstein,  of  New  York  City  (Louis  Kunen,  of  New  York 
City,  of  counsel),  for  appellant. 

Frank  C.  Briggs,  of  New  York  City  (Arthur  P.  Burch,  of  New  York 
City,  of  counsel),  for  respondent. 

PER  CURIAM.  We  are  of  the  opinion  (a)  that  the  proof  warrants 
a  finding  that  the  time  provision  was  as  claimed  by  defendant;  (b) 
that  the  payment  of  the  notes  was  not  made  conditional  upon  plaintiff's 
performance ;  and  (c)  that  defendant's  redress  should  be  obtained,  if 
at  all,  by  suit  or  counterclaim  for  breach  of  contract,  and  not  for  mon- 
ey had  and  received. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event. 


PERLMAN  V.  FINN,  HANNBTIG  &  CO.,  Inc.,  ei  aL 

(Supreme  Court,  Appellate  Term,  First  Department.    AprU  21, 1921.) 

Set-off  and  counterclaim  <S=»47— Court  could  not  sustain  counterclaim  against 
plaintiff  indorsee,  where  payee  was  the  real  party  in  interest. 

In  action  on  a  note  by  payee's  Indorsee,  the  court,  on  finding  that  the 
plaintiff  was  not  the  real  party  in  Interest  and  that  the  payee  was  still 
the  owner  of  the  note,  could  not  give  maker  judgment  on  its  counterclaim 
against  plaintiff,  but  as  to  plaintiff  its  power  was  limited  to  dismissing  the 
complaint. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  David  K.  Perlman  against  Finn,  Hannevig  &  Co.,  Incor- 
porated, Christoffer  Hannevig  and  another,  in  which  the  first-named 
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defendant  filed  a  counterclaim.  From  a  judgment  dismissing  the  com- 
plaint as  to  the  named  defendants,  and  granting  judgment  to  the  first- 
named  defendant  on  its  counterclaim,  after  trial  by  the  court  without 
a  jury,  plaintiff  appeals.  Judgment  modified,  and  counterclaim  dis- 
missed, and,  as  modified,  affirmed. 

Argued  March  term,  1921,  before  BIJUR,  WAGNER,  and  LY- 
DON,  JJ. 

Forscher  &  Lillienthal,  of  New  York  City  (Abraham  LiUienthal,  of 
New  York  City,  of  counsel),  for  appellant. 

Barnes,  Chilvers  &  Halstead,  of  New  York  City  (Bernard  C.  Mc- 
Kenna,  of  New  York  City,  of  counsel),  for  respondents. 

WAGNER,  J.  This  action  was  brought  by  plaintiff  to  enforce  the 
payment  of  a  promissory  note,  made  by  one  defendant  and  indorsed 
by  another,  and  of  which  plaintiff  asserted  he  became  the  innocent 
holder  for  value  before  maturity.  The  defendant  Finn,  Hannevig  & 
Co.,  Incorporated,  admitted  the  making  and  delivery  of  the  note  to  the 
defendant  M.  L.  Richard  &  Co.,  Incorporated,  for  value,  but  denied 
that  the  plaintiff  was  a  purchaser  without  notice  of  certain  equities 
existing  between  the  defendants,  or  the  real  party  in  interest,  set  up 
as  a  defense  and  counterclaim  that  the  note  was  given  as  a  part  con- 
sideration of  an  agreement  by  Richard  &  Co.  for  the  sale  of  certain 
.office  fixtures  and  accompanying  facilities,  and  that,  by  reason  of  a 
breach  of  the  said  agreement  by  the  payee  of  the  note,  the  defendant 
maker  suffered  damages  to  the  extent  of  $1,000. 

Without  discussion  of  the  record,  the  evidence  convincingly  estab- 
lished, and  the  court  so  found,  that  the  plaintiff  was  not  the  real  party 
in  interest,  but  that  the  payee  was  still  the  owner  thereof,  and  the  judg- 
ment entered,  not  only  dismissed  the  complaint,  but  in  addition  award- 
ed the  defendant  the  sum  of  $1,000  on  its  counterclaim.  While  the 
disposition  in  the  judgment  as  to  the  complaint  was  proper,  the  learn- 
ed court  below,  we  think,  was  without  legal  power  to  grant  defendant 
an  affirmative  judgment  against  the  plaintiff  under  the  circumstances. 
As  was  said  in  Czerney  v.  Haas,  144  App.  Div.  430,  129  N.  Y.  Supp. 
537: 

*The  form  of  the  interlocutory  Judgment  Is  improper.  As  the  action  is 
brought  by  the  assignee  of  an  assigned  claim,  •  •  •  it  can  only  be  al- 
lowed to  such  extent  as  will  satisfy  plaintilTs  demand.  Code  Civ.  Proc,  $ 
502,  subd.  3.  The  counterclaim  under  such  circumstances  is  a  defense  and  not 
a  basis  for  an  affirmative  Judgment." 

See,  also,  Avrutin  v.  Hensel,  17  Misc.  Rep.  161,  39  N.  Y.  Supp. 
322:  Stern  v.  Newman,  17  Misc.  Rep.  567,  40  N.  Y.  Supp.  648; 
Brown  v,  Coleman,  55  Hun,  501,  8  N.  Y.  Supp.  808. 

Since  a  recovery  by  the  defendant  against  the  plaintiff  personally  for 
a  debt  due  it,  if  at  all,  from  his  assignor  of  the  cause  of  action,  is  er- 
roneous, it  follows  that  such  part  of  the  judgment  as  allows  affirmative 
relief  to  the  defendant  must  fall. 

Judgment  modified,  by  striking  out  the  award  of  $1,000  in  favor  of 
Finn,  Hannevig  &  Co.,  and  dismissing  the  counterclaim,  and,  as  mod- 
ified, affirmed,  without  costs  to  either  party.    All  concur. 
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(106  App.  Div.  644) 

CITY  OF  NEW  YORK  v.  NEW  YORK  EDISON  GO.  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    April  29,  1921.) 

Electricity  <^:=>11— City  cannot  proceed  aa  to  rates  against  deetiie  companicfl 
without  first  seeking  relief  from  I»ublic  Service  Commission. 

Under  Public  Service  Commissions  Law,  §§  71-74.  the  more  fact  that 
the  city  of  New  York,  under  section  66,  subd.  12,  had  the  right  to  com- 
plain, in  the  general  interest  of  the  public,  of  rates  for  electric  current 
charged  by  two  generating  companies,  did  not  give  it  the  right  to  come 
into  court  in  an  action  brought  solely  against  the  companies  until  it  had 
first  exhausted  its  remedies  by  complying  witli  section  71  in  lodging  its 
complaint  with  the  Public  Service  Commission,  fully  empowered  to  grant 
relief  in  proper  case. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  City  of  New  York  against  the  New  York  Edison 
Company  and  another.  From  order  granting  plaintiff's  motion  for 
injunction  pendente  Hte,  defendants  appeal.  Order  appealed  from  re- 
versed, injunction  vacated  and  set  aside,  and  motion  for  injunction 
denied. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Beardsley,  Hemmens  &  Taylor,  of  New  York  City  (William  L.  Ran- 
som, of  New  York  City,  of  counsel,  and  Thomas  H.  Beardsley,  of. 
New  York  City,  on  the  brief),  for  appellants. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  Qoseph  A.  Dev- 
ery,  of  New  York  City,  of  counsel,  and  Vincent  Victory,  of  New  York 
Qty,  on  the  brief),  for  respondent. 

GREENBAUM,  J.  Defendants  appeal  from  an  order  made  at 
Special  Term,  entered  in  the  New  York  county  clerk's  office  on  March 
14,  1921,  granting  an  injunction  pendente  lite,  restraining  the  defend- 
ants from  imposing  or  collecting  any  charge  in  excess  of  Uieir  '^general 
or  rate  A  [retail]  schedules  effective  July  1,  1917,"  and  particularly 
from  imposing  and  collecting  any  charge  based  upon  standard  contract 
riders  Nos.  37  and  22  of  defendants,  the  New  York  Edison  Company 
and  the  United  Electric  Light  &  Power  Company,  respectively,  both 
filed  November  1,  1920,  and  effective  December  1,  1920,  and  upon  the 
defendants'  schedules,  revised  sheets  Nos.  33  (Edison  Company)  and 
22  (United  Company),  filed  November  26  and  27,  1920,  respectively, 
and  effective  December  1,  1920. 

The  defendants  were  joined  as  parties  by  reason  of  their  affiliation 
with  each  other,  the  stock  of  both  corporations  being  almost  entirely 
owned  by  the  Consolidated  Gas  Company  and  the  directorate  being  a 
common  one.  An  understanding  of  the  meaning  of  the  injunction  ne- 
cessitates a  brief  recital  of  the  facts  touching  the  various  rates  tmder 
which  the  defendants  have  been  operating:  since  1905.  Prior  to  July 
1,  1905,  there  was  no  statutory  maximum  limiting  the  rates  chargeable 
by  electrical  corporations.  By  chapter  732  of  the  Laws  of  1905,  such 
companies  were  limited  to  the  maximum  rate  of  10  cents  per  kilowatt 
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hour.  By  chapter  429  of  the  Laws  of  1907,  the  Public  Service  Com- 
mission was  created  and  eiven  jurisdiction  to  regulate  rates  and  prac- 
tices of  electrical  and  other  public  service  corporations.  This  act, 
known  as  the  Public  Service  Commission  Law,  was  amended  and  re- 
vised in  1910  (Consol.  Laws,  c.  48 ;  Laws  of  1910,  c.  480).  On  Decem- 
ber 18,  1908,  pursuant  to  the  power  thus  vested  in  it,  the  Public  Serv- 
ice Commission  for  the  First  District  adopted  an  order  known  as  No. 
823,  directing  every  electrical  corporation  to  file  with  the  Commission, 
and  post  and  keep  open  to  public  inspection,  at  least  30  days  before 
taking  effect,  printed  schedules  of  all  rates  and  forms  of  contract  re- 
lating to  service.  This  order  was  subsequently  amended  from  time  to 
time.  In  compliance  with  this  order -defendants  filed  schedules  of 
their  rates  and  forms  of  contract  with  the  Commission. 

In  October,  1911,  one  George  Stadtlander  and  upwards  of  100  other 
consumers  complained  to  the  Commission  as  to  the  rate  charged  by  the 
defendant  New  York  Edison  Company.  A  proceeding  was  instituted 
upon  this  complaint,  known  as  case  No.  1395.  In  April,  1912,  one 
Julius  f^woldt  and  upwards  of  100  other  consumers  made  a  similar 
complaint  against  the  defendant  New  York  Edison  Company,  resulting 
in  another  proceeding  known  as  case  No.  1492.  Thereafter  these  pro- 
ceedings were  consolidated  and  hearings  were  held  therein  up  to  Feb- 
ruary, 1915.  In  1913  two  other  proceedings,  known  as  1798  and  1800, 
were  instituted  by  the  Public  Service  Commission  with  respect  to  the 
rates  and  practices  of  said  defendant  and  the  United  Electric  Light  & 
Power  Company.  These  proceedings  were  similarly  consolidated. 
On  November  17,  1914,  the  Merchants*  Association  reque'sted  the  Pub- 
lic Service  Commission  to  institute  a  valuation  of  the  Edison  Compa- 
ny's plant  and  property,  and  the  association  was  thereupon  permitted 
to  intervene  as  $  party  complainant  in  cases  Nos.  1395  and  1492.  On 
February  9,  1915,  hearings  in  all  these  cases  were  closed.  An  order  of 
the  Public  Service  Commission  was  made  in  the  consolidated  proceed- 
ings on  March  16,  1915,  fixing  a  maximum  rate  of  8  cents  per  kilowatt 
hour  as  chargeable  by  the  New  York  Edison  Company  for  the  period 
of  three  years  commencing  May  1,  1915.  It  appears  that  there  was 
no  separate  order  prescribing  a  rate  for  the  defendant  United  Electric 
Light  &  Power  Company.  Both  these  defendants,  however,  filed  re- 
vised rate  schedules  fixing  a  maximum  8-cent  rate  to  take  effect  May 
1,  1915. 

On  Au^st  21,  1916,  the  mayor  of  the  city  of  New  York  applied  to 
the  Commission  to  reopen  cases  Nos.  1395  and  1492.  The  defendant 
New  York  Edison  Company  thereupon  suggested  that  it  was  willing  to 
reduce  the  maximum  rate  of  the  general  rate  schedules  from  8  cents  to 
7%  cents  per  kilowatt  hour  to  take  effect  January  1,  1917,  and  to  con- 
tinue until  July  1,  1917,  and  from  and  after  the  latter  date  to  reduce 
the  maximum  rates  under  the  general  rate  schedule  to  7  cents  per 
kilowatt  hour,  "provided  on  that  date  the  company  does  not  exercise 
its  right  to  restore  the  present  maximum  rate  of  8  cents  per  kilowatt 
hour."  The  suggestion  was  adopted  by  the  Commission  without 
prejudice  to  the  rights  of  any  of  the  parties.  The  defendants  contend 
that  the  reduction  to  7^4  cents  per  kilowatt  hour  was  a  voluntary  act 
on  their  part.    In  June,  1917,  the  defendant  New  York  Edison  Com- 
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pany  applied  to  the  Commission  to  continue  the  7%-cent  rate.  The 
application,  however,  was  not  approved  by  the  Commission,  which  de- 
cided that  the  rate  be  reduced  to  7  cents  and  to  continue  in  effect  for 
six  months;  that  is,  from  July  1,  1917,  to  January  1,  1918.  On  De- 
cember 24,  1917,  the  defendant  Edison  Company  asked  that  the  status 
quo  be  maintained  for  another  six  months,  and  a  similar  request  was 
made  by  it  on  June  3,  1918,  for  an  extension  for  a  further  six  months. 
The  Commission  granted  the  requests  maintaining  the  status  quo,  and 
thereupon  again  discontinued  the  proceedings,  which  had  theretofore 
been  reopened,  but  "without  prejudice  to  a  further  reopening  there- 
of or  the  institution  of  such  other  or  further  proceeding  or  proceed- 
ings" in  the  matter,  and  upon  the  condition  that  the  7-cent  rate  should 
continue  to  June  30,  1919.  On  February  18,  1919,  the  Commission 
made  a  general  order,  amending  an  order  which  was  made  on  May  31, 
1917,  by  adding,  after  section  11  thereof,  a  new  section,  known  as  sec- 
tion U-a,  which  reads  as  follows: 

"Section  11-a — In  case  any  schedule  filed  In  accordance  with  the  proyisions 
hereof  contains  a  rider  or  clause  providing  that  the  corporation  by  which 
the  said  schedule  was  filed  shall  increase  or  decrease  the  price  per  unit  to 
be  charged  for  service  furnished  or  to  be  famished  by  it  because  of  any  in- 
crease or  decrease  in  the  cost  to  the  said  corporation  of  any  coal  or  other  com- 
modity by  it  used  in  the  production  and  furnishing  of  the  said  service  the 
corporation  filing  the  said  schedule  shall,  provided  any  increase  or  decrease 
in  the  price  to  be  charged  is  to  be  made,  at  least  three  days  before  sending 
oat  bills  for  the  collection  of  the  amounts  dae  it  for  service  furnished  file  with 
the  commission  and  post  and  keep  open  to  public  inspection  in  its  office  and 
in  each  place  where  applications  for  the  service  furnished  by  it  are  received 
an  original  sheet  or  revised  sheet  signed  by  an  officer  of  the  said  corporation 
showing  the  cost  to  it  of  coal  and  other  commodity  upon  which  such  increase 
or  decrease  is  based  ased  in  the  production  and  furnishing  of  the  service  tor 
which  bills  are  to  be  rendered  and  setting  forth  in  detail  the  extent  to  which 
the  rate  or  charges  to  be  made  or  demanded  by  it  are  to  be  increased  or  de- 
creased and  the  basis  upon  which  such  increase  or  decrease  is  to  be  made." 

On  November  1,  1920,  defendants  filed  with  the  Commission  and 
published  what  have  been  called  the  standard' contract  riders  No.  37 
and  No.  22,  respectively,  each  of  which  reads  as  follows : 

"Further  that  the  price  for  each  kilowatt  hour  of  electric  current  snv 
plied  under  this  contract  shall  be  subject  each  month  to  an  addition  or  a  de- 
duction of  $.0005  (^/loo  of  a  cent)  per  kilowatt  hour  based  on  each  ten  per 
cent.  (10%)  of  increase  or  decrease  from  the  normal  price  for  bituminous 
coal  of  $3.00  per  long  ton  to  [the  New  York  Edison  Company]  [the  "United 
Electric  Light  &  Power]  f.  o.  b.  New  York  Harbor,  as  filed  with  the  Public 
Service  Commission  for  the  First  District" 

According  to  the  defendants,  these  riders  were  duly  posted  and  kept 
open  to  public  inspection  in  each  of  the  defendants'  offices  where  ap- 
plications for  service  are  received,  in  accordance  with  the  rules  pre- 
scribed by  the  Commission  for  the  posting  of  schedules.  In  corrobo- 
ration of  that  fact,  defendants  submitted  affidavits  from  the  various 
managers  of  the  several  offices  of  the  defendants  and  photographs 
showing  how  and  where  the  schedules  were  posted. 

On  November  26  and  27,  1920,  the  respective  defendants  filed  with 
the  Commission,  to  become  effective  December  1,  1920,  and  published 
their  definitive  coal  adjustment  charge  schedules,  upon  what  were 
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called  revised  sheets  No.  33  of  the  Edison  Company  and  No.  22  of 
the  United  Company,  fixing  the  surcharge  upon  the  rate  for  the  month 
of  E>ecember,  1920,  reading  as  follows  in  each  case : 

''Actual  cost  ot  coal  to  the  New  York  Edison  Company  for  the  month  of 
October,  1020,  $8,439  per  long  ton  f.  o.  b.  New  York  Harbor;  an  addition  of 
$.009  per  kilowatt  hour  will  be  made  on  bills  rendered  under  rates  A,  B,  O,  D, 
and  H,  and  I  (for  low  tension  service  when  supplied)  and  $.00^3  on  bills 
rendered  under  high  tension  rates,  during  the  month  of  December,  1920." 

By  the  United  Electric  Light  &  Power  Company : 

"Actual  cost  of  coal  to  the  United  Electric  Light  &  Power  Company  for  the 
month  of  October,  192U,  $8,439  per  long  ton  f.  o.  b.  New  York  Harbor;  an 
addition  per  kilowatt  hour  of  $.009  wiU  be  made  on  bills  rendered  during 
the  month  of  December,  1920." 

We  have  thus  outlined  the  general  character  of  each  of  the  sched- 
ules mentioned  in  the  injunction  order.  According  to  the  affidavits 
submitted  in  behalf  of  the  defendants,  it  appears  that  these  definitive 
coal  adjustment  charge  sheets  were  duly  posted  and  kept  open  to  pub- 
lic inspection  in  all  of  the  defendants'  offices,  where  applications  for 
service  are  received  in  the  manner  prescribed  by  the  rules  of  the  Com- 
mission. 

The  action  brought  by  plaintiff  is  solely  based  upon  the  theory  that 
the  filing  in  the  month  of  November,  1920,  with  the  Public  Service 
Commission  by  each  of  the  defendants  of  the  various  revised  sheets 
just  referred  to  was  without  authority  of  law.  The  claim  of  plaintiff 
in  this  respect  is  that  the  Commission  had  fixed  7  cents  per  kilowatt 
hour  as  a  maximum  rate,  and  that  the  defendants  had  no  right  to  in- 
crease the  rate  by  filing  the  rate  schedules  above  referred  to.  Plaintiff 
also  contends  that,  in  any  event,  even  if  the  companies  had  a  right  to 
increase  their  own  rates,  they  could  do  so  only  by  filing  and  publishing 
amended  rate  sheets,  and  that  the  sheets  relied  upon  by  the  companies 
are  not  rate  sheets ; "  that  they  are  invalid  and  unauthorized,  and  fur- 
ther that  there  has  been  no  publication  of  the  rate  as  required  by  law. 
The  case  therefore  does  not  involve  the  consideration  of  any  question 
as  to  whether  or  not  the  rates  charged  by  the  defendants  are  iustified 
as  giving  merely  an  adequate  return  upon  the  capital  invested  by  the 
defendants  in  their  business  and  the  cost  of  production  of  electricity 
furnished  by  them. 

The  position  of  the  defendants  in  the  matter  before  us  is,  that  the 
rates  were  posted  strictly  in  accordance  with  the  regulations  of  the 
Commission  and  pursuant  to  its  order  made  on  February  18,  1919, 
known  as  "Coal  Charge  or  Coal  Rider  Order."  According  to  the 
defendants,  and  the  fact  does  not  seem  to  be  disputed,  the  cost  of  coal 
represents  at  least  75  per  cent,  of  the  combined  elements  of  the  labor 
and  materials  entering  into  the  cost  of  generating  electrical  current, 
and  "that  it  is  a  basic  commodity  of  the  electric  industry  and  produc- 
tion cost  rises  or  falls  with  close  correspondence  to  the  changes  in  the 
cost  of  coal.'' 

Defendants  further  claim  that,  when  they  consented  to  a  reduction 
of  the  rate  to  7  cents  per  kilowatt  hour,  effective  as  of  July,  1917,  the 
average  cost  of  coal  was  $3  per  long  ton  f .  o.  b.  New  York  Harbor, 
and  that  thereafter  and  during  the  war  period  the  price  of  coal  steadily 
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kept  on  increasing,  and  that  in  the  Fall  of  1920  it  reached  $8,439  per 
long  ton  f .  o.  b.  New  York  Harbor. 

From  the  papers  before  us  there  hardly  seems  to  be  room  for  serious 
difference  of  opinion  that  the  procedure  of  filing  coal  riders  was  au- 
thorized by  the  Commission  by  an  express  order,  and  that  the  basis 
upon  which  the  order  was  made  was  that  the  cost  of  coal  would  au- 
tomatically fix  the  rate  either  by  increasing  or  decreasing  it  monthly, 
dependent  upon  the  cost  of  coal  for  a  given  month.  It  is  claimed  by 
the  defendants  that  this  automatic  increase  or  decrease  of  rate  is  in  all 
instances  controlled  by  and  subject  to  the  maximum  8-cent  rate  fixed 
by  the  Commission,  and  that  up  to  the  present  time  the  increases  made . 
from  time  to  time  have  not  reached  the  maximum. 

Plaintiff  relies  upon  a  recent  decision  by  Mr.  Justice  Benedict  in 
the  case  of  City  of  New  York  v.  Brooklyn  Edison  Co.,  Inc.,  189  N.  Y. 
Supp.  312.  In  that  case  the  court  held  that  the  defendant  had  ex- 
ceeded the  rates  fixed  by  the  Public  Service  Commission  on  Decem- 
ber 22,  1916,  and  therefore  it  differs  essentially  from  the  facts  in  this 
case,  in  which  the  defendants  clearly  have  not  exceeded  the  8-cent 
maximum  rate. 

Without,  however,  attempting  to  determine  the  question  as  to  wheth- 
er or  not  the  defendants  proceeded  strictly  in  accordance  with  the  or- 
ders of  the  Public  Service  Commission  made  within  the  scope  of  its 
authority,  and  whether  they  complied  with  the  technical  rules  of  the 
Commission  as  to  posting,  it  seems  to  us  that  the  bringing  of  this  action 
may  not  be  justified  under  the  law. 

Section  71  of  the  Public  Service  Commissions  Law  (Consol.  Laws,  c. 
48)  provides  that  the  mayor  of  a  city  or  100  consumers  may  make  a 
complaint  in  writing  to  the  Commission  as  to  the  price  charged  for 
electricity  by  any  company,  and  that  the  Cofnmission  "shall  investigate 
as  to  the  cause  for  such  complaint"  and  hold  public  hearings  thereon. 
Section  72  of  the  same  law  ^  provides  the  machinery  or  procedure  to  be 
adopted  by  the  Commission  upon  such  hearings,  and  section  73  provides 
for  penalties  which  shall  attach  for  any  violation  of  any  order  of  the 
Commission.  By  subdivision  12  of  section  66  of  the  Public  Service 
Commissions  Law,^  the  Commission  is  vested  with  the  power  to  make 
all  necessary  rules  and  regulations  to  carry  into  eflFect  the  provisions  of 
that  subdivision,  and  in  the  exercise  of  that  power  it  has  the  right  to 
reject  and  return  any  schedule  filed  with  it  unlawfully  or  improperly. 
See  In  re  Proposed  $1.75  Rate  Schedule  of  Bronx  Gas  &  Electric  Co. 
(Pub.  Service  Commission,  1st  District),  decided  July  16,  1920,  and 
also  subdivision  1  of  section  18  of  the  order  in  case  No.  823,  which 
reads  as  follows :  * 

"If  publication  is  not  according  to  these  regulations,  this  may  be  cun- 
sidered  by  the  Commission  sufficient  cause  for  rejection  of  schedule  or  sheet, 
when  tendered  for  filing." 

Section  74  of  the  Public  Service  Commissions  Law  contains  a  pro- 
vision for  summary  procedure  by  the  Commission  to  enforce  compliance 
on  the  part  of  the  public  service  corporations  with  provisions  of  law  or 
orders  issued  by  the  Commission.     Public  Service  Commission,  First 


>  Amended  by  Laws  1920,  c.  542. 
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Dist.,  V.  Brooklyn  Borough  Gas  Co.,  104  Misc.  Rep.  315,  171  N.  Y. 
Supp.  937;  Id.,  189  App.  Div.  62,  178  N.  Y.  Supp.  93;  Willcox  v. 
Richmond  Light  frR.  R.  Co.,  142  App.  Div.  44,  128  N.  Y.  Supp.  266; 
Id.,  202  N.  Y.  515,  95  N.  E.  1141.  On  the  other  hand,  if  a  complaint 
be  made  to  the  Commission  upon  which  it  refused  to  act,  its  refusal  is 
then  subject  to  review  on  certiorari  at  the  instance  of  the  complaining 
consumer  or  the  municipality.  People  ex  rel.  Joline  v.  Willcox,  129 
App.  Div.  267,  113  N.  Y.  Supp.  861,  affirmed  194  N.  Y.  383,  87  N.  E. 
517. 

It  is  also  to  be  borne  in  mind  that  the  claims  and  charges  involved 
in  this  action  do  not  in  the  slightest  degree  apply  to  and  in  no  way  af- 
fect the  plaintiff,  the  city  of  New  Yoiic  as  a  consumer,  and  it  is  not 
pretended  by  the  plaintiff  that  they  do.  Section  66,  subd.  12,  of  the  Pub- 
lic Service  Commissions  Law,  specifically  provides  that  the  require- 
ments of  the  statute  as  to  promulgating  rate  schedules  are  not  applicable 
to  current  furnished  a  municipality.  It  is  thus  apparent  that  the  plain- 
tiff as  a  municipality  has  no  interest  as  a  consumer  in  the  subject-matter 
of  this  action.  It  has  the  undoubted  right  to  be  the  complainant -in 
the  general  interest  of  the  public  since  section  71  of  the  Public  Service 
Commissions  Law  so  provides.  But  the  mere  fact  that  it  may  have  the 
right  to  complain  does  not  give  it  the  right  to  come  into  court  in  an 
action  brought  solely  against  electrical  companies  imtil  it  has  first  ex- 
hausted its  remedies  by  complying  with  section  71  in  lodging  its  com- 
plaint with  the  Public  Service  Commission  which  is  fully  empowered 
to  grant  relief  in  a  proper  case.  In  other  words,  the  plaintiff  has  an 
adequate  remedy  at  law  expressly  provided  for  it,  of  which  it  has  not 
availed  itself.  There  is  no  reason  to  suppose,  nor  is  any  suggested,  that 
the  Public  Service  Commission  would  not  do  its  duty  when  called  upon 
according  to  law. 

It  is  not  the  province  of  the  court  to  interfere  with  the  regulatory  and 
administrative  work  of  the  Public  Service  Commission.  The  court 
should  only  act  where  the  Commission  itself  has  acted  or  omitted  to 
act  contrary  to  law.  This  principle  is  recognized  in  Murray  v.  New 
York  Telephone  Co.,  170  App.  Div.  17,  156  N.  Y.  Supp.  151,  affirmed 
226  N.  Y.  590,  123  N.  E.  879.  In  that  case  the  plaintiff  brought  an 
action  against  the  telephone  company  upon  the  ground  that  the  tariflf 
filed  by  it  was  contrary  to  legal  requirements.  The  court  at  Special 
Term  held  that  such  an  action  may  be  brought  in  the  first  instance  in 
the  Supreme  Court,  without  first  submitting  it  to  the  Public  Service 
Commission.  The  Appellate  Division  of  the  Fourth  Department  held  to 
the  contrary,  and  its  judgment  was  affirmed  by  the  Court  of  Appeals. 
Mr.  Justice  Lambert,  writing'  for  a  unanimous  court,  said : 

*'It  Is  clear  that,  except  in  support  of  contractual  rights,  the  Public  Service 
Commission  and  not  the  courts  is  the  proper  tribunal  in  which  to  litigate 
the  propriety  of  rates  charged." 

The  court  called  attention  to  the  case  of  Pennsylvania  Railroad  Co. 
V.  Puritan  Coal  Min.  Co.,  237  U.  S.  121,  131,  35  Sup.  Ct.  484,  59  L. 
Ed.  867,  which  held  that,  where  an  attack  was  made  upon  the  tariff 
filed,  the  Commission  had  exclusive  jurisdiction. 
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In  Metzger  v.  New  York  State  Railways,  168  App.  Div.  187,  154 
N.  Y.  Supp.  789,  the  plaintiff  boarded  a  train  operated  by  the  defend- 
ant at  a  place  known  as  Glen  Edith,  en  route  for  Rochester.  The 
plaintiff  tendered  18  cents,  which  was  the  amount  of  the  fare  from 
Glen  Edith  to  Rochester.  Plaintiff  had  no  ticket,  because  it  appeared 
the  defendant  maintained  no  ticket  office  at  Glen  Edith.  The  conduc- 
tor nevertheless  insisted  upon  the  payment  of  the  excess  charge  of  10 
cents,  after  informing  the  plaintiff  that,  in  case  cash  fare  was  paid  for 
more  than  5  cents,  the  regulations  and  tariff  of  the  company  provided 
for  an  excess  charge  of  10  cents,  for  which  he  would  be  given  a  duplex 
ticket  receipt,  redeemable  at  any  office  of  the  company,  if  presented 
within  90  days.  Plaintiff  refused  to  pay  such  excess,  and  was  notified 
by  the  conductor  that  he  would  be  obliged  to  leave  the  car  unless  he 
made  such  payment.  The  car  was  stopped  at  a  regular  stopping  place ; 
the  passenger  was  removed  therefrom,  but  without  any  tMinecessary 
force.    The  court  held  in  its  opinion  that  the  plaintiff's — 

"theory  of  the  action  is  that  the  regulation  requiring  the  excess  fare  was 
ouiFeasonable,  and  hence  that  plaintiff  was  justified  in  refusing  to  pay  it. 
The  defense  relies  upon  the  fact  that  the  defendant  had  filed  its  tarifts,  pro- 
viding for  such  excess,  with  the  Public  Service  Commission;  that  such 
regulation  was  reasonable,  and  that  the  refusal  of  plaintiff  to  comply  there- 
with justified  his  removal  from  the  car.  Plaintiff  has  had  a  verdict,  and  from 
the  judgment  founded  thereon,  and  the  order  denying  a  new  trial,  this  ap- 
peal is  taken." 

The  court  reversed  the  judgment  holding  that  the  "question  of  the 
propriety  of  the  rule  seems  to  be  confided  for  initial  determination  to 
the  Public  Service  Commission." 

In  Baltimore  &  Oh^o  R.  Co.  v.  United  States  ex  rel.  Pitcaim  Coal  Co., 
215  U.  S.  481,  493,  30  Sup.  Ct.  164,  169  (54  L.  Ed.  292)  which  involved 
a  question,  of  certain  regulations  made  in  the  exercise  of  the  adminis- 
trative powers  of  the  Interstate  Commerce  Commission,  the  court  said : 

"When  the  situation  is  thus  defined  we  see  no  escape  from  the  conclusion 
that  the  grievances  complained  of  were  primarily  within  the  administrative 
competency  of  the  Interstate  Commerce  Commission,  and  not  subject  to  be  ju- 
dicially enforced,  at  least  until  that  body,  clothed  by  the  statute  with  au- 
thority on  the  subject,  had  been  afforded  by  a  complaint  made  to  it  the 
opportunity  to  exert  its  administrative  functions." 

It  follows  that  the  plaintiff  was  not  entitled  to  any  injunctive  relief 
against  the  defendants,  and  the  order  appealed  from  is  reversed,  with 
$10  costs  and  disbursements,  the  injunction  heretofore  granted  vacated 
and  set  aside,  and  the  motion  for  the  injunction  is  denied,  with  $10 
costs.    All  concur. 
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DE  GRASSE  PAPER  GO.  T.  NORTHERN  NEW  YORK  COAL  GO. 

(Supreme  Qoort,  Appellate  Division,  Fourth  Department     May  ^11,  1921.) 

!•  Corporations  <S=»503  (3) —Evidence  Insuffident  to  Justify  change  of  yenue 
for  want  of  fair  trial  in  county  where  corporation's  president  lived. 

Evidence  Juild  Insufficient  to  Justify  the  opinion  of  plaintiff  corpora- 
tion's counsel  that  a  fair  trial  could  not  be  had  in  the  county  where 
defendant  corporation's  president  lived. 

2.  Corporations  <1^503(3)— Mere  faet  that  defendant  corporation's  presi- 

dent was  a  promlneiit  business  man  not  enough  to  show  piaintifT  could  not 
have  f au-  triaL 

The  mere  fact  that  defendant  corporation's  president  is  a  prominent 
and  successful  business  man  is  not  enough  to  justify  the  opinion  of  coun- 
sel for  plaintiff  corporation  that  a  fair  trial  cannot  be  had  in  the  county 
of  such  president's  residence,  where  no  facts  are  shown  to  justify  the 
conclusion  that  he  had  improi>erly  Influenced  a  jury  or  would  do  so. 

3.  Venue  ^s>44 — Stipulation  for  change  of  venue  covered,  not  only  first,  but 

all  subsequent,  trials. 

Where  plaintlfl  corporation  stipulated  with  defendant  corporation  tnat 
the  case  should  be  tried  in  a  particular  county,  such  stipulation  meant 
that  the  place  of  trial  was  to  be  changed  to  such  county,  not  only  for  one 
trial,  but  for  all  subsequent  trials. 

Appeal  from  Supreme  Court,  Jefferson  County. 

Action  by  the  De  Grasse  Paper  (>)mpany  against  the  Northern  New 
York  Coal  Company.  From  an  order  changing  the  place  of  trial  (113 
Misc.  Rep.  588,  185  N.  Y.  Supp.  86),  defendant  appeals.  Reversed,  and 
motion  denied. 

See,  also,  190  App.  Div.  227,  179  N.' Y.  Supp.  788. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  and  ROW- 
LAND L.  DAVIS,  JJ. 

Rockwood  &  Lark,  of  New  York  City,  for  appellant. 

Taylor,  Jackson,  Brophy  &  Nash,  of  New  York  City,  and  Delos  M. 
Cosgrove,  of  Watertown,  for  respondent. 

CLARK,  J.  This  action  was  commenced  in  May,  1917,  the  venue 
being  laid  in  St.  Lawrence  county.  Both  parties  are  corporations.  The 
president  of  the  defendant  corporation  is  Mr.  Robert  J.  Buck,  a  resi- 
dent of  the  city  of  Watertown,  Jefferson  county. 

The  cause  was  placed  on  the  calendar  for  the  St.  Lawrence  Trial 
Term  appointed  to  be 'held  in  January,  1918.  Plaintiff's  attorneys  were 
not  ready  for  trial  at  that  time,  and  applied  to  counsel  for  the  defend- 
ant to  have  the  case  pass  that  term.  There  was  another  case  pending 
between  the  same  parties,  wherein  this  defendant  was  plaintiff  and 
this  plaintiff  was  defendant,  and  the  venue  in  that  case  was  laid  in 
Jefferson  county.  When  counsel  for  the  plaintiflf  in  this  case  applied 
to  have  the  case  go  over  the  St.  Lawrence  January,  1918,  term,  defend- 
ant's counsel  consented,  but  on  condition  that  the  place  of  trial  of  the 
present  action  be  changed  from  St.  Lawrence  to  Jefferson  county,  and 
plaintiff's  attorneys  stipulated  that  that  change  be  made ;  it  being  un- 
derstood, however,  that,  when  the  actions  were  tried,  the  present  ac- 
tion, which  was  first  brought,  should  be  first  tried. 

^s»For  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Key<Numbered  Digests  A  Indexes 
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Subsequently,  and  in  October,  1918,  this  case  was  tried  in  Jefferson 
county  and  resulted  in  a  verdict  in  favor  of  defendant.  The  judgment 
was  subsequently  reversed  in  the  Appellate  Division  (190  App.  Div. 
227,  179  N.  Y.  Supp.  788),  whereupon  plaintiflf  moved  to  change  the 
place  of  trial  from  Jefferson  county  to  some  other  county,  on  the  sole 
ground  that  "there  is  reason  to  believe  that  an  impartial  trial  cannot 
be  had  in  that  [Jefferson]  county,  and  that  the  ends  of  justice  will  be 
promoted  by  the  change." 

This  contention  is  supported  by  the  single  affidavit  of  one  of  the 
attorneys  for  the  plaintiff,  who  states  that  Mr.  Buck,  president  of  the 
defendant  company,  who  is  a  resident  of  the  city  of  Watertown,  is  a 
prominent  and  influential  citizen,  president  of  a  leading  bank,  president 
of  a  retail  coal  company,  and  a  director  in  the  Agricultural  Insurance 
Company  of  Watertown,  and  that  he  is  also  connected  with  two  or 
three  other  corporations  in  Jefferson  county.  Because  of  these  business 
connections,  counsel  for  the  plaintiff  states  in  his  affidavit  that  "he  is 
of  the  opinion  that  no  impartial  trial  between  these  two  parties  can  be 
had  in  Jefferson  county." 

There  is  no  other  supporting  affidavit,  and  no  fact  is  stated  as  to  any 
interference  with  the  jury  that  had  already  tried  the  case.  In  fact,  all 
there  is  of  it  is  the  opinion  of  counsel  for  plaintiff  that,  because  the 
president  of  defendant  company  is  a  prominent  citizen  of  Jefferson 
county  and  connected  with  several  business  enterprises  in  that  locality, 
a  fair  trial  cannot  be  had  in  Jefferson  county.  Defendant  met  this  con- 
tention by  several  affidavits  showing  that  Mr.  Buck  held  no  office  in  Jef- 
ferson county  that  would  enable  him  to  exert  any  undue  influence  on  a 
jury,  and  that  he  was  no  more  prominent  in  Jefferson  county  than  the 
president  of  the  plaintiff  corporation,  and  that  a  perfectly  fair  trial 
could  be  had  in  Jefferson  county.  The  learned  justice  at  Special  Term 
granted  the  motion  to  change  the  place  of  trial  from  Jefferson  county 
to  Onondaga  county;  the  principal  reason  for  this  action  being  that, 
because  of  the  large  business  interests  of  the  president  of  defendant 
company  and  his  high  standing  in  Jefferson  county,  he  "would  have  an 
advantage  which  any  man  of  forceful  character  and  success  would  have 
in  the  community  in  which  he  lives."  113  Misc.  Rep.  588,  185  N.  Y. 
Supp.  86. 

[1,2]  In  my  opinion,  sufficient  facts  are  not  shown  to  justify  the 
opinion  of  counsel  that  a  fair  trial  could  not  be  had  in  Jefferson  county. 
The  mere  fact  that  defendant's  president  is  a  prominent  and  successful 
business  man  is  not  enough,  when  no  facts  are  shown  to  justify  the  con- 
clusion that  he  had  or  would  improperly  influence  a  jury.  Noonan  v. 
Luther,  128  App.  Div.  673,  112  N.  Y.  Supp.  898;  Hanson  v.  Hanson, 
88  Misc.  Rep.  245,  151  N.  Y.  Supp.  861.  The  case  of  Barnes  v. 
Roosevelt,  164  App.  Div.  540,  150  N.  Y.  Supp.  30,  on  which  respondent 
relies,  should  not  control  the  situation  here.  The  venue  in  that  case 
was  laid  in  Albany  county,  where  plaintiff  resided.  He  was  the  editor 
and  proprietor  of  the  leading  daily  newspaper  in  Albany.  He  was  at 
the  head  of  one  of  the  most  influential  political  organizations  in  the 
state.  He  was  not  only  a  man  of  very  great  prominence  in  a  business 
way,  but  had  for  years  had  a  commanding  influence  on  all  political 
matters  in  Albany  county.    All  officials  who  had  charge  of  the  drawing 
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of  juries  and  conducting, courts  in  that  county  were  supposed  to  owe 
their  positions  largely  to  his  influence  or  the  influence  of  his  political 
organization.  The  court  changed  the  place  of  trial  in  that  case  because 
of  the  peculiar  facts  presented  in  that  particular  case.  Here  no  facts 
are  presented  to  show  that  defendant's  president  had  any  influence  in 
his  county,  except  such  as  would  naturally  arise  from  a  correct  and 
successful  life.  To  say  that,  because  a  man  is  successful  and  re- 
spectable, no  one  else  could  have  a  fair  trial  in  his  county,  where  he 
was  a  party  to  the  litigation,  without  giving  supporting  facts,  is  simply 
to  penalize  respectability. 

I  recommend  a  reversal  of  the  order  on  two  grounds: 

First.  The  moving  papers  are  insufficient  in  3ie  facts  shown,  to  jus- 
tify the  belief  that  a  fair  and  impartial  trial  cannot  be  had  in  JeflEerson 
county. 

[3]  Second.  Plaintiff  entered  into  a  stipulation  that  the  case  be  tried 
in  JeflFerson  county,  and  that  meant  that  the  place  of  trial  was  to  be 
changed  to  that  county,  not  only  for  one  tyial,  but  for  all  subsequent 
trials,  and  plaintiff  should  stand  by  the  stipulation,  which  was  made 
largely  for  its  accommodation. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  denied,  with  $10  costs.    All  concur. 


(106  App.  Div.  765) 

In  re  BOOKMAN. 

(Supreme  CJourt,  Appellate  Division,  First  Department.    May  13,  1921.) 

Attorney  and  cUent  4d=»58— Attorney,  writing  letter  threatening  criminal  pros- 
ecution censored. 

An  attorney,  writing  a  letter  threatening  criminal  proceedings  unless 
a  debt  due  his  client  be  paid,  the  ground  assigned  for  such  contemplated 
criminal  action  being  the  removal  from  the  city  of  property  which  had 
b^n  sold  by  his  client,  censured  and  proceeding  dismissed,  where  he  be- 
Ueyed  that  he  was  within  his  rights  In  sending  the  letter  in  question. 

Disciplinary  proceeding  instituted  by  the  Bar  Association  of  the 
City  of  New  York  against  Irving  H.  Bookman,  an  attorney.  Proceed- 
ing dismissed. 

Argued  before  DOWLING,  LAUGHUN,  SMITH,  MERRELL. 
and  GREENBAUM.  JJ. 

Einar  Chrystie,  of  New  York  City,  for  petitioner. 
Irving  H.  Bookman,  of  New  York  City,  pro  se. 

DOWLING,  J.  The  respondent  was  admitted  to  practice  as  an  at- 
torney and  counselor  at  law  in  the  state  of  New  York  in  December, 
1912.  On  September  15,  1920,  as  attorney  for  one  Carpentiere,  he 
wrote  a  letter  to  one  Malian,  threatening  criminal  proceedings  unless 
a  debt  due  his  client,  amounting  to  $300,  was  paid ;  the  ground  assign- 
ed for  such  contemplated  criminal  action  being  the  removal  of  certain 
property  which  had  been  sold  by  his  client  to  Malian  and  for  which  the 
latter  had  not  yet  paid. 

^s»For  othn  cases  Me  same  topic  &  KBT-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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The  respondent  believed  that  he  was  within  his  rights  In  sending  the 
letter  in  question,  and  as  a  matter  of  fact,  before  these  charges  were 
made  against  him,  had  brought  the  matter,  on  behalf  of  his  client,  to 
the  attention  of  a  city  magistrate,  who  held  there  was  not  sufficient 
evidence  to  hold  Malian.  He  admits  in  his  answer  herein  that  he  is 
now  convinced  that  he  never  should  have  written  the  letter  in  ques- 
tion, and  expresses  regret  therefor,  and  disavows  any  intention  to  have 
acted  unethically. 

Under  the  circumstances,  the  respondent  will  be  censured  for  the 
sending  of  this  letter,  and,  as  no  damage  was  done  to  its  recipient,  and 
no  improper  motive  is  disclosed,  the  proceeding  will  be  dismissed. 

Proceeding  dismissed.    Settle  order  on  notice.    All  concur. 


FRIEDMAN  t.  GLASBRHOFP. 

(Supreme  Court,  Appellate  Term,  First  Department.     June  23,  1921.) 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  EHs- 
trict,  V 

Action  by  Alexander  Friedman  against  Aaron  Glaserhoff .  From  a 
judgment  for  plaintiff,  and  from  an  order  denying  his  motion  for  a 
new  trial,  plaintiff  appeals.  Affirmed,  and  order  modified,  by  giving 
plaintiff  leave  to  renew  the  motion. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Lester  M.  Friedman,  of  New  York  City,  for  appellant, 
Isadore  Apfel,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  motion  herein  was  properly  denied  by  reason 
of  the  fact  that  there  was  no  proof  submitted  that  the  receipt,  which, 
without  any  apparent  reason  therefor  is  made  part  of  the  printed  case, 
was  the  receipt  which  plaintiff  testified  was  given  by  the  dyer's  clerk 
upon  delivery  of  the  goods  at  the  dyfer's  place  of  business.  Yet  the  re- 
ceipt was  produced  on  the  hearing  of  the  motion,  and  the  dyer,  un- 
sworn, was,  as  appears  from  respondent's  brief,  permitted  to  repudiate 
the  receipt,  whatever  that  may  mean. 

Defendant  has  steadfastly  asserted  that  if  a  proper  receipt  is  pro- 
duced he  will  admit  his  liability.  The  printed  case  and  the  briefs  con- 
stitute a  comedy  of  errors.  While  we  must  affirm  the  order  denying 
the  motion  for  a  new  trial,  we  affirm  with  leave  to  renew  the  motion 
upon  proper  proof  as  to  the  authenticity  of  the  receipt  and  full  details 
as  to  the  manner  in  which  it  came  into  plaintiff's  possession. 

Judgment  affirmed,  and  order  modified,  by  giving  plaintiff  leave  to 
renew  the  motion  for  a  new  trial,  as  above  indicated,  and,  as  so  modi- 
fied, affirmed.    All  concur. 
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PEOPLE  ez  fd.  WILSON  v.  WENDELL,  State  ComptroUer. 

(Supreme  Court,  Appellate  DlTlsion,  Third  Department.    May  4,  1921.) 

Tluation  48=»363H,  New,  toL  18  Key-No.  Series— Donor  of  corporate  stoek 
not  liable  for  increase  in  value  between  the  first  of  the  year  and  the  peHod 
of  ^ft. 

Where  the  owner  of  corporate  stock  in  good  faith  made  gift  thereof, 
and  the  stock  had  considerably  enhanced  in  value  between  the  first  of  the 
year  and  the  date  of  the  gift,  the  owner  is  not  liable  to  taxation  under  the 
Income  Tax  Law  on  account  of  the  increase,  for  it  was  of  no  pecuniary- 
benefit  to  him. 

Kiley,  J.,  dissenting. 

Certiorari  by  the  People  of  the  State  of  New  York,  on  the  rdation 
of  M.  Orme  Wilson,  to  review  a  determination  of  James  A.  Wendell, 
Comptroller  of  the  State  of  New  York,  on  the  revision  of  the  relator's 
income  tax.  Determination  annulled,  and  matter  remitted,  with  di- 
rections. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Tracey,  Cooper  &  Savage,  of  Albany  (James  F.  Tracey,  of  Albany, 
and  John  G.  Ager,  of  counsel),  for  relator. 

Charles  D.  Newton,  Atty.  Gen.,  and  James  S.  Y.  Ivins,  Deputy  Atty. 
Gen.,  for  defendant. 

JOHN  M.  KELLOGG,  P.  J.  The  relator  owned  certain  stocks  Jan- 
uary 1,  1919,  and  before  December  31,  1919,  in  good  faith  gave  them 
away  to  relatives,  without  any  intent  to  evade  taxation.  The  comptrol- 
ler has  imposed  upon  him  an  income  tax  upon  the  difference  between 
the  value  of  the  stocks  January  1st  and  on  the  dates  when  they  were 
given  away.  There  is  an  expectation  that  bread  cast  upon  the  waters 
will  return  after  many  days,  but  that  is  a  matter  of  faith  and  not  a 
taxable  profit. 

It  is  difficult  to  see  how  the  relator,  by  actually  giving  away  his  prop- 
erty, has  received  any  profit  which  is  taxable  under  the  law.  If  his 
good  faith  were  assailed,  another  question  would  be  presented,  but 
we  must  assume  it  was  done  without  reference  to  the  Income  Tax  Law 
(Consol.  Laws,  c.  60,  art.  16).  Unless  the  true  spirit  of  the  statute 
makes  such  a  gift  taxable,  the  regulations  of  the  comptroller  are 
ineffectual  to  bring  about  such  a  result.  The  tax  must  rest  upon 
a  gain,  profit,  or  income  to  the  relator,  and  if  he  gave  away  the 
stocks  on  a  certain  day,  in  a  pecuniary  way  he  gains  no  profit  or  ad- 
vantage from  the  fact  that  they  were  worth  more  at  that  time  than  on 
January  1st.  His  apparent  loss  in  property  would  have  been  less,  if 
given  away  on  January  1st  than  at  the  date  when  the  gifts  were  made; 
but  the  increase  in  a  loss  cannot  in  any  way  be  tortured  into  a  profit. 

It  is  suggested  that,  unless  the  tax  is  imposed,  the  gain  which  ac- 
crued to  this  stock  from  January  1st  to  the  time  of  the  gift  cannot  be 
taxed.     But  that  suggestion  has  but  little  force ;  it  may  indicate  that 
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the  law  should  have  been  worded  differently,  but  furnishes  no  sound 
reason  why  the  relator  should  be  charged  with  profit  which  he  never 
received.  As  a  matter  of  fact  he  gave  away  all  the  value  which  the 
stocks  were  to  him  January  1st  and  also  any  increase  in  the  value  on 
account  of  market  conditions.  He  undoubtedly  had  a  certain  satisfac- 
tion in  making  the  gifts,  and  the  increased  value  of  the  stocks  after 
January  1st  perhaps  added  to  his  satisfaction.  The  increase  benefited 
the  donees,  but  was  of  no  money  value  to  him. 

To  the  suggestion  that  this  ruling  may  open  a  way  to  evade  taxation, 
the  answer  is  that  every  case  must  stand  upon  its  own  foundation.  The 
comptroller  had  broad  powers  in  determining  the  facts  as  to  the  good 
faith  of  a  transaction,  and  can  scent  fraud  from  a  distance ;  but  in  this 
case  the  absence  of  fraudulent  intent  and  the  good  faith  of  the  transac- 
tion are  conceded. 

In  my  opinion  the  tax  is  erroneous,  and  the  determination  of  the 
comptroller  should  be  annulled  and  the  matter  remitted,  with  direction 
to  eliminate  said  alleged  profit  of  $520,850  in  determining  the  tax,  with 
$50  costs  and  printing  disbursements.  All  concur,  except  KILEY,  J., 
who  dissents. 


HIER  et  aL  T.  MIGHTMAN  et  aL 

(Supreme  Court,  Appellate  Division,  Fourth  Department.     May  11,  1921.) 

1.  Sales  <@=>201  (1)— Title  may  pass  when  contraot  of  sale  is  made. 

Under  Personal  Property  Law,  {  100,  rule  1,  title  may  pass  to  a  buyer 
when  the  contract  Is  made  and  before  delivery,  where  there  is  an  uncon- 
ditional contract  to  sell  specific  goods  in  a  deliverable  state. 

2.  Estoppel  <^s»75— Owner  may  lose,  his  goods,  if  he  eatnists  them  to  another, 

who  sells. 

.  The  buyer  ordinarily  does  not  acquire  any  better  title  to  the  goods  than 
the  seller  has,  yet  where  goods  are  sold  by  a  person  not  the  owner,  though 
without  the  actual  authority  or  consent  of  the  owner,  the  owner  may  by 
his  conduct  be  precluded  from  denying  authority  of  the  seller,  and  where 
a  person  having  sold  goods  continues  in  possession  of  them,  the  delivery 
or  transfer  by  that  person,  or  other  disposition  thereof,  to  any  one  re- 
ceiving  and  paying  value  for  the  same  in  good  faith  and  without  notice 
of  previous  sale,  may  have  the  same  effect  as  if  the  person  making  such 
delivery  or  transfer  were  expressly  authorized  by  the  owner  of  the  goods 
to  make  the  same,  under  Personal  Property  Law,  {§  104-106. 

App^l  from  Trial  Term,  Oswego  County. 

Action  by  Robert  K.  Hier  and  another  against  Edgar  M.  Wightman 
and  another.  From  a  judgment  for  plaintiffs  for  $589.14,  and  from 
an  order  denying  a  new  trial,  defendants  appeal.  Judgment  and  order 
reversed,  and  new  trial  granted. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  HUBBS,  CLARK, 
and  DAVIS,  JJ. 

Charles  J.  Yorkey,  of  Central  Square,  for  appellants. 

Don  Carlos  Buell,  of  New  York  City,  for  respondents. 
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KRUSE,  P.  J.  The  controversy  is  over  the  ownership  of  a  Ford 
touring  automobile.  The  action  is  in  replevin.  The  plaintiffs  had  the 
verdict,  and  the  defendants  appeal.  The  plaintiff  ,Scully  was  the  man- 
ager and  in  charge  of  the  lumbering  operations  of  the  Constantia  Lum- 
ber Corporation  at  Constantia,  near  Syracuse.  The  lumber  company 
furnished  him  a  Ford  runabout,  plainly  marked  with  the  name  of  the 
company. 

Without  the  consent  or  Jaiowledge  of  the  lumber  company,  he  traded 
it  in  for  the  Ford  touring  car  in  question.  The  trade  was  made  with  the 
Wightman-Penoyer  Company,  a  corporation  dealing  in  Ford  automo- 
biles. The  defendants  are  the  officers  and  own  all  of  the  stock  of  the 
automobile  corporation.  Afterwards,  as  appears  by  the  written  as- 
signment dated  March  20,  1920,  Scully  transferred  all  of  his  right  in 
the  touring  car  to  the  lumber  company ;  but  he  seems  to  have  retained 
the  actual  possession  of  the  touring  car  after  the  date  of  the  written 
assignment,  using  it  as  he  had  done  theretofore,  until,  as  plaintiff  claims, 
it  was  taken  away  from  Scully  by  the  president  of  the  lumber  company 
and  taken  to  New  York. 

On  or  about  June  15,  1920,  he  made  another  trade  with  the  auto- 
mobile corporation,  by  which  he  agreed  to  turn  in  the  Ford  touring  car 
in  part  payment  of  a  sedan.  Scully  did  not  have  the  touring  car  with 
him  at  the  time,  but  stated  he  would  deliver  it  the  next  morning.  He 
did  not  keep  his  promise,  but  several  days  afterward,  the  exact  time  is 
in  dispute,  the  touring  car  was  delivered  to  the  automobile  corporation. 
Scully  was  also  interested  in  the  lumber  business  as  a  partner  with*  Hier, 
his  coplaintiff .  The  Constantia  Lumber  Corporation  was  owing  Hier 
and  Scully  for  a  car  of  lumber,  and  on  or  about  the  25th  of  June  the 
Constantia  Lumber  Corporation  sold  the  touring  car  to  Hier  and  Scully 
in  part  pajrment  therefor.  What  has  become  of  Scully  and  the  sedan 
automobile  does  not  appear.  While  the  automobile  corporation  retained 
title  to  the  sedan  until  paid  for,  it  does  not  seem  to  have  retaken  the 
same  into  its  possession. 

[1  ]  The  question  submitted  to  the  jury  was  whether  the  lumber  com- 
pany had  clothed  Scully  with  apparent  authority  to  deal  with  the 
car  as  his  own,  by  leaving  it  in  his  possession  after  making  the  writ- 
ten assignment  in  March.  But  in  that  connection  the  jury  was  fur- 
ther instructed  that,  if  the  touring  car  was  not  delivered  to  the  defend- 
ants until  after  it  had  been  sold  to  Hier  and  Scully,  the  defendants 
could  not  succeed ;  that,  if  the  delivery  to  Hier  and  Scully  was  firsts 
then  the  defendants  had  no  title,  to  which  the  defendants  excepted.  I 
think  the  learned  judge  fell  into  error  in  so  charging.  Under  the  rules 
of  the  Sales  Act,  title  may  pass  to  the  buyer  when  the  contract  is  made, 
where  there  is  an  unconditional  contract  to  sell  specific  goods  in  a 
deliverable  state.  Personal  Property  Law  (Consol.  Laws,  c.  41)  § 
100,  rule  1*,  Ferry  v.  South  Shore  Growers'  &  Shippers'  Ass'n,  189 
App.  Div.  542,  179  N.  Y.  Supp.  486;  Turner-Looker  Co.  v.  Aprile 
(decided  March,  1921,  by  this  court)  195  App.  Div.  706,  187  N. 
Y.  Supp.  367. 

The  plaintiffs  claim  that  there  was  an  actual  contract  of  sale  of  the 
touring  car,  or  Scully's  interest  therein,  to  the  lumber  company  on  the 
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20th  of  March,  1920.  If  that  is  so,  it  was  concededly  prior  to  the  sale 
made  by  Scully  to  the  automobile  dealers,  and  if  the  rule  to  which  I  have 
adverted  governs  here  absolutely,  the  lumber  company  has  a  better  title 
to  the  automobile  than  the  defendant  corporation,  and  the  plaintiffs, 
having  succeeded  to  the  title  of  the  lumber  company,  have  a  superior 
right  to  the  touring  car  to  that  of  the  defendant  corporation. 

[2]  But  there  are  other  provisions  of  the  Sales  Act  which  may  qual- 
ify this  right.  The  buyer  ordinarily  does  n©t  acquire  any  better  title 
to  the  goods  than  the  seller  had,  yet,  where  goods  are  sold  by  a  person 
not  the  owner,  though  without  the  actual  authority  and  consent  of  the 
owner,  the  owner  may,  by  his  conduct,  be  precluded  from  denying  au- 
thority of  the  seller.  And  where  a  person,  having  sold  goods,  continues 
in  possession  of  them,  the  delivery  or  transfer  by  that  person,  or  other 
disposition  thereof,  to  any  one  receiving  and  paying  value  for  the 
same  in  good  faith,  and  without  notice  of  previous  sale,  may  have  the 
same  effect  as  if  the  person  making  such  delivery  or  transfer  were  ex- 
pressly authorized  by  the  owner  of  the  goods  to  make  the  same.  Per- 
sonal Property  Law,  §§  104-106;  Barnard  v.  Campbell,  55  N.  Y.  456, 
463,  14  Am.  Rep.  289. 

The  only  evidence  of  the  sale  of  the  touring  car  to  the  lumber  com- 
pany is  the  written  assignment  itself,  bearing  date  March  20,  1920,  and 
the  genuineness  of  Scully's  signature  thereto.  While  the  paper  was 
produced  upon  the  trial,  no  one  testified  to  the  time  of  its  receipt  by  the 
lumber  company,  or  circumstances  under  which  it  was  delivered  to  the 
lumbcfr  company,  or  to  any  one  on  its  behalf.  Upon  its  face  it  purports 
to  transfer  Scully's  interest  in  the  touring  car  to  the  lumber  company 
for  the  sum  of  $1.  Mr.  Kelly,  the  president  of  the  company,  frankly 
admits  that  he  does  not  know  how  his  corporation  acquired  title  to  it, 
and  no  one  else  has  testified  to  the  circumstances  under  which  it  was 
acquired. 

The  evidence  tends  to  show  that  Scully  remained  in  the  actual  pos- 
session of  the  touring  car  up  to  the  time  it  was  taken  from  him  by 
Kelly  in  June,  using  it,  not  only  in  the  business  of  the  company,  but 
outside  and  for  his  personal  use  as  well ;  that  the  automobile  dealers 
had  no  notice  of  the  sale  or  any  information  sufficient  to  put  them  upon 
inquiry  that  the  car  did  not  belong  to  Scully;  that  he  stated  to  them 
when  the  trade  was  made  that  it  was  his  car,  and,  as  one  of  the  defend- 
ants says,  he  had  no  reason  to  think  anything  different ;  that  they  had 
sold  it  to  him  and  had  seen  him  driving  it  all  the  time. 

Without  detailing  the  evidence,  it  is  sufficient  to  say  that  in  my 
opinion  the  evidence  was  sufficient  to  carry  the  case  to  the  jury  upon 
the  question  whether  the  sale  by  Scully' to  the  lumber  company  was  ac- 
tually made  when  the  assignment  bears  date,  and  if  such  sale  was  made 
before  the  sale  to  the  automobile  company,  whether  the  lumber  company, 
by  its  conduct,  was  precluded  from  denying  the  authority  of  Scully  to 
make  the  sale  to  the  automobile  corporation. 

The  judgment  and  order  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  the  appellants  to  abide  the  event.    All  concur, 

DAVIS,  J.,  not  sitting. 
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CABANA  ▼.  HOLBTEIN-FRIESIAN  ASS'N  OF  AMERICA  ei  aL 

(Supreme  Court,  Appellate  Dtvision,  Fourth  Department.    May  11,  1921.)' 


^^tQHf  New,  voL  30  Kejr-No.  Series— Member  of  stoek-breedkuT 
association  bound  by  by-law  as  to  test  for  registry. 

Where,  when  one  became  a  member  of  a  stockbreedlng  association, 
there  was  a  by-law  as  to  tests  for  advanced  registry  and  canceling  cer- 
tificates of  advanced  registry,  such  by-law  was  part  of  hid  contract  of 
membership,  and  he  became  bound  by  it 

2.  Animals  «s»20M,  New,  yoL  20  Key-No.  Series— Directors  of  stock-breeding 

assodaUon  lield  empowered  to  cancel  registry  for  fraud. 

The  by-law  of  a  stock-breeding  association,  giving  the  board  of  directors 
power  to  cancel  a  certificate  of  advanced  registry,  held  to  authorize  the 
board  of  directors  to  cancel  such  a  certificate  on  the  ground  of  fraud  in 
obtaining  it. 

3.  Animala  <d=»20M,  New,  yoL  20  Key-No.  Seriea— Cancellation  of  registry 

cootemplatcB  notice  in  accordance  with  *law  of  tiw  land,''  or  ''dbe  pro- 
cess of  law." 

Although  the  constitution  and  by-laws  of  a  stock-breeding  association 
did  not  prescribe  the  procedure  to  be  followed  by  the  board  of  directors  in 
canceling  an  advanced  registry  certificate  for  fraud,  by  necessary  impli- 
cation such  power  to  cancel  carried  with  it  the  law  applicable  to  its  ex- 
ercise, and  the  board  could  exercise  such  authority  only  In  accordance 
with  the  "law  of  the  land,"  or  by  **due  process  of  law,**  which  means,  in 
a  proceeding  to  cancel  a  certificate,  that  there  must  be  given  notice  of 
the  proceeding  with  an  opportunity  to  be  heard. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Due  Process  of  Law.] 

4.  Animals  48s»20M,  New,  y^  20  Key-No.  Series— CMitracts  <e=>127(l)— By- 

law of  stodc-breedlng  association  not  illegal  aa  ousting  courts  of  jurisdie- 
tion;  if  by-law  partially  iUegal*  whole  not  void. 

A  by-law  of  a  stock-breeding  association,  providing  that  in  case  of  fraud 
in  obtaining  an  advanced  registry  certificate,  the  superintendent  "or  the 
board  of  directors  may  cancel  such  ♦  ♦  ♦  certificate,  and  in  all  such 
matters  his  decision  shall  be  final,"  was  not  invalid  as  attempting  to  de- 
prive the  courts  of  jurisdiction  by  providing  that  the  directors'  decision 
shall  be  final,  since  the  clause  as  to  finality  of  decision  referred  to  the 
superintendent  only,  and  if  by  construction  it  could  be  held  that  the  de- 
cision of  the  directors  was  attempted  to  have  been  made  final,  still  it  did 
not  necessarily  follow  that  such  provision  made  the  whole  by-law  illegal 
or  void. 

5.  Associations  ^=»20(1)— Member  against  wliom  proceedingB  are  instituted 

under  by-laws  must  exhaxist  remedies  within  association  before  appeal- 
ing to  courts. 

A  member  of  an  association,  like  a  stock-breeding  association,  against 
whom  proceedings  are  instituted  under  its  by-laws  must  first  exhaust 
his  remedy  within  the  association  before  he  can  appeal  for  redress  to  the 
courts,  even  though  the  association's  action  may  result  in  depriving  him 
of  valuable  property  rights,  such  as  advanced  registry  certificates  for 
his  cattle. 

6.  Animals  <^=>20%,  New,  voL  20  Key-No.  Series— Anticipated  prooedure  by 

directon  of  stock-breeding  association,  canceling  registry,  should  not  be 
enjoined. 

In  action  by  member  of  a  stock-breeding  association  to  enjoin  the  as- 
sociation and  its  board  of  directors  from  canceling  advanced  registry  cer- 
tificates Issued  to  him,  the  court  should  not  anticipate  the  procedure 
likely  to  be  followed  by  the  board  and  prescribe  the  procedure,  as  by 

es>For  other  CMes  see  Mme  topto  a  KST-NUMBER  In  aU  K«r-Numbered  Digests  a  Indexes 


Digitized  by 


Google 


278  138  NEW  YORK  SUPPLEMENT  (Sup.  Ct 

allowing  hearsay  evidence  only  if  witnesses  cannot  be  produced,  since  no 
hearsay  evidence  may  be  received,  and,  if  offered'  and  received,  it  cannot 
be  anticipated  in  what  way  and  under  what  circumstances  and  con- 
'  ditlons  it  may  be  received,  so  that  such  provision  of  the  judgment  should 
be  stricken  out. 
7.  Animals  ^f=^20H,  New.  vol.  20  Key-No.  Series— Want  of  title  to  office  t>f  di- 
rectors of  stodc-breeding  association  not  ground  for  eiyoining  canrellation 
of  registry. 

In  a  suit  by  a  member  of  a  stock-breeding  association  to  enjoin  the 
board  of  directors  from  canceling  advanced  registry  certificates  on  the 
ground  of  fraud,  it  is  not  a  proper  ground  for  the  injunction  that  the 
board  had  no  authority  to  determine  the  questions  at  issue,  because  it 
was  illegally  constituted  and  the  members  thereof  were  illegally  elected : 
this  being  a  coUa'ieral  attack  upon  their  right  to  hold  office. 

Appeal  from  Special  Trial  Term,  Erie  County. 

Suit  by  Oliver  Cabana,  Jr.,  against  the  Holstein-Friesian  Associa- 
tion of  America  and  others  for  an  injunction.  From  a  portion  of  a 
judgment  (112  Misc.  Rep.  262,  182  N.  Y.  Supp.  658),  adjudging  that 
the  board  of  directors  of  the  defendant  Association  had  authority  to 
cancel  the  advanced  registry  certificates  of  the  records  of  the  plaintiff*s 
cattle  after  a  hearing  conducted  as  provided  in  said  judgment,  and 
enjoining  the  defendant  association,  its  officers,  and  directors  from 
canceling  said  certificates,  except  after  a  hearing  conducted  as  provided 
in  the  judgment,  and  also  adjudging  ''that  in  this  collateral  proceeding 
the  court  will  not  determine  the  validity  of  the  election  of  directors,  the 
executive  committee,  or  of  the  officers  of  the  defendant  association," 
the  plaintiff  alone  appeals ;  such  appeal  being  only  from  such  parts  of 
the  judgment  as  provide :  First,  that  the  board  of  directors  of  the  de- 
fendant association  is  the  proper  tribunal  to  determine  the  validity  of 
the-  advanced  registry  records  of  the  plaintiff's  cattle ;  second,  that  a 
fair  and  impartial  trial  by  said  board  of  directors  does  not  necessarily 
confine  the  board  to  the  receiving  of  common-law  evidence ;  third,  that 
the  court  in  this  action  will  not  determine  the  validity  of  the  election 
of  the  directors,  the  executive  committee  and  of  the  officers  of  the  de- 
fendant association.    Modified  and  affirmed. 

Argued  before  KRUSE,  P.  J.,  LAMBERT,  HUBBS,  CLARK,  and 
ROWLAND  L.  DAVIS,  JJ. 

Penny,  Killeen  &  Nye,  of  Buffalo  (Henry  W.  Killeen,  of  Buffalo,  of 
counsel),  for  appellant. 

Kellogg  &  Van  Hoesen,  of  Cortland  (O.  U.  Kellogg,  of  Cortland,  of 
counsel),  for  respondents. 

HUBBS,  J.  The  respondent  is  a  record  association,  maintaining  and 
publishing  a  herd  book  for  the  recording  of  the  pedigrees  of  Holstein 
cattle.  It  also  maintains  a  system  of  additional  registration  of  animals 
already  registered  in  the  herd  book.  The  additional  registration  of  an- 
imals is  kept  in  a  record  known  as  the  Advanced  Registry,  and  the  right 
or  privilege  of  having  an  animal  listed  in  the  Advanced  Registry  is 
governed  by  rules  and  regulations  prescribed  by  the  board  of  directors. 

®=»For  other  cases  see  same  topic  ft  KEY-NUMBER  In  aU  Key-Numbered  DlgesU  A  Index» 
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The  right  to  have  an  animal  registered  in  the  Advanced  Registry  is 
based  upon  the  animal's  petf ormance  in  the  production  of  milk  and  but- 
ter fat. 

The  respondent  is  a  membership  corporation,  created  by  chapter  333 
of  the  Laws  of  1885  of  the  state  of  New  York,  consolidating  the  Hol- 
stein  Breeders'  Association  of  America,  formed  by  chapter  447  of  the 
Laws  of  1880,  and  the  Dutch-IJolstein  Herd  Book  Association  of  Amer- 
ica, formed  by  chapter  207  of  the  Laws  of  1882. 

"It  is  a  non-stock  corporation,  and  has  no  capital  stock  or  stockholders ;  it 
is  not  organized  for  pecuniary  profit,  and  pays  no  dividends  to  its  members ; 
it  is  national  in  its  character,  and  a  large  majority  of  its  members  are  resi- 
dents of  states  other  than  the  state  of  New  York;  and  its  operations  are 
not,  and  were  never  intended  to  be,  confined  to  the  boundaries  of  the  state 
of  New  York." 

Its  charter  declares  its  purposes  to  be : 

"Improving  the  breed  of  Holstein-Friesian  cattle;  ascertaining,  preserv- 
ing and  disseminating,  as  provided  in  its  by-laws,  all  useful  information 
and  facts  as  to  their  pedigrees  and  desirable  qualities,  and  the  distinguishing 
characteristics  of  the  best  specimens,  and  preparing,  publishing  and  supplying 
all  necessary  volumes  of  the  Holstein-Friesian  Herd  Book ;  and  generally  for 
promoting  and  securing  the  best  interests  of  the  importers,  breeders  and 
owners  of  said  cattle,  and  thereby  the  public  generally." 

The  association  adopted  a  system  of  i:ules  of  advanced  registry,  regu- 
lating the  manner  of  conducting  and  supervising  the  tests  of  animals 
for  admission  upon  its  records,  which  system  was  known  as  the  Rules 
of  Advanced  Registry.    Rule  VI,  section  13,  provided: 

"The  acceptance  of  tests  for  advanced  registration  rests  in  the  discretion 
of  the  association,  and  Is  not  a  matter  of  right  accorded  to  the  members,  but 
is  a  privilege  to  be  granted  or  refused  in  the  discretion  of  the  superintendent 
of  advanced  registry  or  the  board  of  directors." 

Such  rules  also  required  that  a  person  who  desired  a  record  of  any 
cow  entered  in  the  record  of  advanced  registry  should  apply  for  per- 
mission to  test  the  cow  upon  blanks  furnished  by  the  superintendent  of 
advanced  registry,  which  blanks  provided  that  the  application  was  sub- 
ject to  all  existing  rules  and  by-laws  of  the  association.  Permits  to 
make  tests  were  issued  by  the  superintendent,  and  the  tests  were  made 
under  the  rules  and  by-laws  of  the  association.  After  they  were  made, 
the  owner  of  the  cow  applied  to  the  superintendent  for  its  admission  to 
advanced  registry  in  a  sworn  statement  made  by  the  owner  and  the  in- 
spector who  made  the  tests.  Such  application  contained  the  following 
statement : . 

"All  rules  of  the  Holstein-Friesian  Association  covering  the  test  of  the  above 
cow  have  been  complied  with,  all  information  given  concerning  her  is  cor- 
rect, and  this  application  is  made  subject  to  all  existing  rules  and  by-laws  of 
the  association." 

The  appellant  became  a  member  of  the  association  in  the  year  1913 
and  commenced  making  official  tests  of  cows.  Charles  E.  Cole  was  em- 
ployed by  the  appellant  as  herdsman,  made  unusually  high  records  with 
the  cows  tested  by  him  and  received  from  the  appellant  a  bonus  for  high 
records.    The  appellant  did  a  large  business,  selling  over  880  head  of 
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cattle  in  four  years  for  f  1,750,000.  In  December,  1918,  Cole  left  the 
appellant's  employ  and  started  in  business  for  himself.  The  records 
which  his  cows  established  created  suspicion  and  he  finally  made  a  writ- 
ten confession  to  the  effect  that  the  tests  which  he  had  conducted  were 
fraudulent ;  that  he  had  secretly  injected,  into  the  milk  from  the  cows 
bein^  tested,  hot  water  and  cream  from  a  rubber  bag  concealed  under 
his  clothing.  He  stated  in  such  written  confession  that  he  had  used  th3 
same  method  in  testing  the  cows  of  the  appellant  while  in  his  employ. 
The  executive  committee  of  the  board  of  directors  of  the  respondent  as- 
sociation started  to  make  an  investigation.  Cole  then  made  an  affidavit 
retracting  his  confession.  The  appellant,  with  his  cotmsel,  appeared  be- 
fore the  executive  committee  of  flie  respondent  association  and  present- 
ed Cole's  affidavit  retracting  the  statements  he  had  made  in  his  confes- 
sion. The  appellant's  counsel  a^so  presented  a  statement,  signed  by  the 
appellant  and  others,  reading  in  part  as  follows : 

''We  demand  a  public  hearing  npon  the  question  of  the  truth  of  Cole's  al- 
leged confession  at  which  all  parties  interested  may  appear  and  produce  evi- 
dence.  Any  cancellation  in  the  absence  of  such  hearing  will  irreparably  dam- 
age  our  property  interests  and  our  reputation.'' 

Thereafter  the  secretary  of  the  respondent  association  prepared  and 
mailed  to  the  appellant  and  others  who  signed  the  demand  for  a  public 
hearing  a  notice  of  a  full  meeting  of  the  board  of  directors  at  which  a 
public  hearing  would  be  held  for  the  presentation  of  any  evidence  that 
any  party  desired  to  present.  Before  the  date  of  the  meeting  of  the 
board  of  directors  the  appellant  commenced  this  action  for  an  in- 
junction, restraining  the  defendant  from  canceling  the  records  of  his 
cattle ;  the  complaint  alleging,  in  substance : 

(1)  That  the  defendant's  officers  were  elected  at  meetings  held  outside  of 
the  state  of  New  York,  and  for  that  reason  they  were  not  lawfully  elected. 

(2)  That  the  certificate  increasing  the  number  of  directors  to  16  was  not 
filed  until  July  16,  1019,  and  that  such  directors  could  not  legally  act  until 
the  filing  of  the  certificate. 

(8)  That  the  executive  committee  was  not  making  a  fair  and  impartial  in- 
vestigation; that  the  committee  was  prejudiced,  and  had  prejudged  his 
records,  and  had  determined  that  they  were  fraudulent;  and  that  it  intended 
to  convoke  the  board  of  directors  to  procure  the  cancellation  of  his  records. 

(4)  That,  if  his  records  were  canceled,  property  of  great  value  would  be 
destroyed,  and  that  such  action  would  result  in  a  multiplicity  of  suits  against 
liim,  and  his  good  name  as  a  man  and  a  breeder  would  be  irreparably  injured. 

(5)  That  he  had  no  adequate  remedy  at  law. 

The  answer,  in  substance,  alleged  as  follows: 

(1)  That  the  legality  of  the  election  of  the  officers  of  the  association  could 
not  be  tested  in  this  action. 

(2)  That  the  executive  committee  was  in  good  faith  making  a  fair  and  im- 
partial investigation,  and  that  the  plaintiff  had  not  exhausted  the  remedies 
afforded  him  by  the  by-laws  of  the  association. 

(3)  That  the  plaintiff,  by  participating  in  the  meetings  held  outside  of 
the  state,  and  by  his  dealings  with  the  association  and  its  officers,  and  by 
demanding  a  public  hearing  as  to  the  truth  of  Cole's  confession,  was  estopped 
from  questioning  the  right  of  the  association  to  hold  Its  meetings  outside  the 
state,  and  from  questioning  the  legality  of  the  election  of  its  officers  or  of  its 
right  to  cancel  the  records. 
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The  foregoing  statement  of  facts  is  sufficient  for  the  purpose  of  mak- 
ing the  determination  which  we  think  should  be  made  in  this  case.  The 
facts  are  more  fully  set  forth  in  the  able  and  exhaustive  opinion  deliver- 
ed at  the  Special  Trial  Term  and  reported  in  112  Misc.  Rep.  262,  182 
N.  Y.  Supp.  658. 

[1]  When  the  appellant  became  a  member  of  the  respondent  associa- 
tion, there  was  in  existence  and  ever  since  has  been  a  by-law  adopted 
by  the  board  of  directors,  known  as  subdivision  11  of  rule  VI,  which 
provided  as  follows : 

''But  no  tests  of  cows  shall  be.  accepted  for  the  advanced  register  by  the 
enperintendent  unless  he  shall  be  satisfied  that  such  tests  have  been  In  all 
things  fairly  and  honestly  conducted  and  that  the  rules  of  the  association 
have  been  complied  with.  If  the  superintendent  shall  be  satisfied  that  any 
dishonest  or  improper  practice  in  connection  with  the  making  of  any  test 
has  been  employed,  or  a  reasonably  suspicion  thereof  exists,  he  may  reject  such 
test,  or  if  the  same  has  been  previously  accepted  by  the  issuing  of  a  certificate 
therefor,  he  or  the  board  of  directors  may  cancel  such  acceptance  and  certifi- 
cate, and  in  all  such  matters  his  decision  shall  be  final." 

The  first  part  of  the  subdivision  prescribes  a  course  of  action  for  the 
superintendent  prior  to  the  acceptance  of  a  test  and  the  issuance  of  a 
certificate,  and  prescribes  when  the  superintendent  may  reject  a  test. 
The  second  part  provides  that  the  board  of  directors  may  cancel  an 
acceptance  and  the  certificate  issued  thereon.  Upon  becoming  a  mem- 
ber of  the  association  the  appellant  made  such  by-law  a  part  of  his  con- 
tract of  membership  and  became  bound  by  it.  That  was  the  contract 
which  he  made  when  he  became  a  member.  In  re  Haebler  v.  N.  Y. 
Produce  Exchange,  149  N.  Y.  414-427;  44  N.  E.  87;  National  League 
of  Commission  Merchants  of  United  States  v.  Homiing,  148  App.  Div. 
355-361, 132  N.  Y.  Supp.  871. 

[2]  However,  the  appellant  contends  that  the  constitution  and  by- 
laws of  the  respondent  association  did  not  provide  a  tribunal  and 
prescribe  the  procedure  for  canceHng  an  advanced  registry  certificate, 
and  that,  therefore,  the  only  way  that  such  a  certificate  can  be  legally 
canceled  is  by  a  proceeding  in  a  court  of  competent  jurisdiction.  We 
think  that  subdivision  11  of  rule  VI  did,  when  fairly  read,  provide  a 
tribunal  with  power  to  cancel  an  Advanced  Registry  certificate.  The 
subdivision  states,  clearly,  that  "the  board  of  directors  may  cancel  such 
acceptance  and  certificate,"  and  it  would  seem  to  be  fairly  within  the 
meaning:  of  said  subdivision  to  say  that  the  board  of  directors  could, 
if  satisfied  that  there  had  been  dishonesty  or  improper  practices  employ- 
ed in  making  any  test,  cancel  the  acceptance  of  the  test  and  the  certif- 
icate issued  thereon.  Assume,  however,  that  said  subdivision  gives  the 
board  of  directors  power  to  cancel  an  acceptance  and  the  certificate 
issued  thereon,  but  does  not  state  upon  what  grounds  such  acceptance 
and  certificate  may  be  canceled.  The  result  would  be  the  same  in  the 
case  at  bar,  where  it  is  charged  that  the  acceptance  was  signed  and  the 
certificate  issued  as  a  result  of  fraud.  If  the  board  of  directors  has 
authority  under  any  circumstances  to  cancel  an  acceptance  and  certif- 
icate, as  such  by-laws  says  it  has,  then,  clearly,  it  would  have  authority 
to  cancel  in  a  case  where  the  acceptance  was  signed  and  the  certificate 
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was  issued  upon  a  fraudulent  test  and  application — upon  an  alleged 
test  which  in  fact  was  no  test  at  all  and  upon  an  application  which 
was  false  and  fraudulent. 

[3]  It  is  true  that  the  constitution  and  by-laws  of  the  respondent  do 
not  prescribe  the  procedure  to  be  followed  by  the  board  of  directors  in 
canceling  an  advanced  registry  certificate.  The  grant  of  the  power  to 
the  board  of  directors  carried  with  it,  by  necessary  implication,  the  law 
applicable  to  the  exercise  of  such  power,  and  the  board  could  exercise 
such  power  only  in  accordance  with  the  law  which  is  read  into  the 
grant  of  the  power,  as  truly  and  fully  as  though  set  out  at  length.  The 
board  can  only  exercise  its  power  and  authority  in  accordance  with  the 
"law  of  the  land"  or  "by  due  process  of  law,"  which  means,  in  a  pro- 
ceeding to  cancel  a  certificate,  that  there  must  be  given  notice  of  the 
proceeding  with  an  opportunity  to  be  heard.  Williamson  v.  Randolph. 
48  Misc.  Rep.  96,  96  N.  Y.  Supp.  644;  People  ex  rel.  Loughran  v. 
Flynn,  110  App.  Div.  279,  at  page  291,  96  N.  Y.  Supp.  655,  aff'd  184 
N.  Y.  579, 17  N.  E.  1194.  In  the  case  of  People  ex  rel.  Meads  v.  Mc- 
Donough,  8  App.  Div.  591,  35  N.  Y.  Supp.  214,40  N.  Y.  Supp.  1147, 
the  action  was  brought  to  compel  the  defendant,  a  fraternal  society,  to 
restore  the  relator  to  membership,  upon  the  ground  that  he  had  been 
illegally  expelled.    Justice  Vann,  speaking  for  the  court,  said: 

"The  relator  was  entitled  to  a  fair  trial,  after  due  notice,  before  an  impar- 
tial tribunal,  and  as  the  method  of  procedure  was  not  regulated  by  the  laws 
of  the  association,  it  should  be  analogous  to  that  observed  in  ordinary  Judi- 
cial proceedings,  so  far,  at  least,  as  to  promote  substantial  justice." 

The  court,  at  Special  Term,  has  defined  what  shall  be  deemed  "due 
process  of  law"  upon  the  hearing  before  the  board  of  directors ;  none  of 
the  parties  have  appealed  from  such  determination,  except  the  appel- 
lant ;  and  he  appeals  only  from  the  provision  that  hearsay  evidence  may 
be  received  upon  such  hearing.  Such  determination,  therefore,  provides 
the  procedure  for  such  hearing. 

[4]  It  is  urged  by  the  appellant  that,  even  though  the  board  of  di- 
rectors by  subdivision  11  of  rule  VI,  attempted  to  establish  a  tribunal 
by  which  the  validity  of  an  acceptance  of  a  test  and  of  the  certificate 
issued  thereon  could  be.  determined,  and  even  though  the  law  supplies 
the  rules  of  procedure,  still  said  subdivision  11  of  rule  VI  is  void  and 
illegal,  because  it  is  against  public  policy,  for  the  reason  that  it  attempts 
to  deprive  the  court  of  jurisdiction  by  providing  that  the  decision  of 
the  board  of  directors  shall  be  final.  As  we  read  subdivision  11,  it  does 
not  provide  that  the  decision  of  the  board  of  directors  shall  be  final. 
The  words  of  said  subdivision,  "and  in  all  such  matters  his  decision 
shall  be  final."  refer  to  the  superintendent,  and  attempt  to  make  his  de- 
cisions final ;  but  they  do  not  refer  to  the  action  of  the  board  of  direc- 
tors. The  judgment  of  the  Special  TeVm  herein  enjoins  and  restrains 
the  superintendent  And  all  other  officers  of  the  respondent  from  can- 
celing the  appellant's  certificates,  exoept  after  a  hearing  conducted  by 
the  board  of  directors,  and  none  of  the  parties  herein  have  appealed 
from  such  provision  of  the  judgment.  It  may  be  that  the  provision 
making  the  decision  of  the  superintendent  final  is  unreasonable,  ljj.it 
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that  question  is  not  here  for  determination.  If  by  any  construction  it 
can  be  held  that  subdivision  11  provides  that  the  decision  of  the  board 
of  directors  shall  be  final,  still  it  does  not  necessarily  foUovr  that  such 
provision  makes  the  whole  subdivision  illegal  or  void.  Burden  v. 
Burden,  159  N.  Y.  287,  303,  54  N.  E.  17;  Central  N.  Y.  Tel.  &  Tel. 
Co.  V.  Averill,  199  N.  Y.  128, 140,  92  N.  E.  211. 

[6]  It  is  dementary  that  a  member  of  an  association,  like  the  re- 
spondent, against  whom  proceedings  are  instituted  under  its  by-laws, 
must  first  exhaust  his  remedies  within  the  association  before  he  can  ap- 
peal for  redress  to  the  courts.  La  Fond  et  al.  v.  Deems  et  al.,  81  N.  Y. 
507;  Moyse  v.  New  York  Cotton  Exchange,  143  App.  Div.  265,  128 
N.  Y.  Supp.  112 ;  National  League  of  Commission  Merchants  of  United 
States  v.  Homung,  148  App.  Div.  355,  132  N.  Y.  Supp.  871.  That  is 
true,  even  though  the  action  of  the  association  may  result  in  depriving 
the  member  proceeded  against  of  valuable  property  rights.  Helton  v. 
Hatch,  109  N.  Y.  593,  17  N.  E.  225, 4  Am.  St.  Rep.  495 ;  In  re  Haebler 
V.  N.  Y.  Produce  Exchange,  149  N.  Y.  414, 44  N.  E.  87. 

[6]  The  Special  Term,  having  determined  that  the  appellant,  as  a 
member  of  the  respondent  association,  was  bound  by  the  provisions  of 
subdivision  11  of  rule  VI,  that  said  subdivision  established  a  proper 
tribunal  for  determining  the  question  at  issue,  that  the  law  imported 
into  the  said  by-law  the  legal  procedure  to  be  followed  by  the  board  of 
directors,  and  that,  as  a  member  of  said  association,  the  appellant  was 
first  bound  to  exhaust  his  remedy  within  the  association,  might  well 
have  followed  the  law  as  laid  down  in  Moyse  v.  N.  Y.  Cotton  Exchange, 
143  App.  Div.  265,  128  N.  Y.  Supp.  112,  and  have  declined  to  direct 
hoiv  the  proceeding  before  the  board  of  directors  should  be  conducted. 
In  that  case  members  of  the  New  York  Cotton  Exchange  applied  for  an 
injunction  to  restrain  the  defendant  Cotton  Exchange  from  proceeding 
to  try  charges  which  had  been  made  against  the  plaintiffs,  who  were 
members  of  the  Exchange,  a  membership  association,  and,  also,  if  the 
Exchange  be  not  restrained,  then  that  the  method  of  procedure  to  be 
followed  on  the  trial  be  prescribed  and  that  it  be  restrained  from  pro- 
ceeding in  any  other  way.  The  court  held  that  an  action  in  equity  could 
not  be  maintained  under  such  circumstances,  that  such  an  action  could 
only  be  maintained  after  a  decision  by  the  Exchange  against  the  plain- 
tiflFs,  and  that  an  injunction  should  not  be  granted  in  anticipation  of 
such  action.    The  court  also  said : 

"The  same  rule  applies  to  plaintiffs'  demand  that  the  court  shaU  practically 
take  charge  of  the  trial  hy  directing  how  it  must  he  conducted.  Here  again 
we  are  not  called  upon  to  interfere  to  prevent  an  injury  which  is  purely 
anticipatory.  A  person  charged  as  these  plaintiffs  are  has  certain  rights 
which  are  well  settled  and  generally  recognized,  and  may  claim  others  which 
are  not  so  clearly  determined.  It  is  the  duty  of  the  exchange,  in  the  first 
instance,  to  pass  upon  his  claims.*  If  he  is  given  all  to  which  he  is  entitled 
'  he  will  have  no  grievance.  If  he  bo  denied  rights  which  should  have  been  ac- 
corded to  him,  and  injury  follows,  it  will  then  be  open  to  him  to  seek  redress 
in  the  courts." 

The  Special  Term  did,  however,  upon  the  written  request  of  the  ap- 
pellant, provide  in  the  jude:ment  herein,  the  mode  of  procedure  to.  be 
followed  by  the  board  of  directors  upon  the  hearing  to  be  held  before 
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It.  The  procedure  outlined  in  the  judgment  is  substantially  that  re- 
quested by  the  appellant  except  in  one  particular,  and  the  appellant  does 
not  appeal  from  that  portion  of  the  judgment  which  outlines  the  proce- 
dure to  be  followed  except  in  that  particular.  The  trial  court  provided 
in  said  judgment  as  follows : 

"According  to  the  plaintiff  a  fair  and  impartial  trial,  which,  however,  does 
not  necessarily  confine  the  board  to  the  receiving  of  common-law  evidence.  lu 
case  any  witness  cannot  be  produced  after  an  explanation  Is  offered  the  board 
may  in  the  exercise  of  sound  discretion  receive  ex  parte  statements  and  other 
hearsay  evidence  coming  from  such  absent  witness.  This  shall  be  applicable 
to  all  parties  appearing.  But  in  all  respects  any  such  exercise  of  discretion 
shall  be  subject  to  the  general  rule  above  stated  that  the  hearing  shall  be 
fair  and  Impartial." 

The  appellant  contends  that  such  provision  is  illegal.  As  a  matter 
of  fact  the  question  may  never  arise  upon  the  hearing  before  the  board 
of  directors.  No  hearsay  evidence  may  be  received,  and  if  such  evi- 
dence is  offered  and  received,  we  cannot  anticipate  in  what  way  or  un- 
der what  circumstances  or  conditions  it  may  be  received.  We  think  the 
Special  Term  should  not  have  passed  upon  that  question  in  advance, 
and  that  such  provision  in  the  judgment  should  be  stricken  out.  Moyse 
V.  K.  Y.  Cotton  Exch.,  143  App.  Div.  265,  128  N.  Y.  Supp.  112. 

[7]  It  was  contended  at  the  trial,  and  is  here  urged,  that  the  board 
of  directors  of  the  respondent  association  should  be  restrahied  from  de- 
termining the  questions  at  issue,  because  said  board  is  illegally  consti- 
tuted and  that  the  members  thereof  were  illegally  elected.  The  Special 
Term  refused  to  pass  upon  that  question  upon  the  ground  that  the  ques- 
tion was  not  properly  before  the  court  but  only  collaterally  involved. 
The  Special  Term  was  justified  in  -such  holding.  Undoubtedly  the  law 
in  this  state  remains  as  stated  in  the  case  of  People  v.  Albany  &  Sus- 
quehanna R.  Co.,  57  N.  Y.  161,  where  it  was  said: 

"Elections  to  office,  whether  public  or  corporate,  were  never  in  Bni^nd, 
nor  in  this  state,  up  to  the  date  of  the  Code,  matters  of  equitable  consideration. 
They  depended  only  on  legal  Inquiries  and  legal  principles,  and  no  instance 
can  be  found  in  which  title  to  office  has  been  dealt  with  by  the  courts  on  any 
other  basis." 

The  courts  also  held  that  the  Code  had  not  changed  the  law.  Wallace 
&  Sons  V.  Walsh,  125  N.  Y.  26,  25  N.  E.  1076,  11  L.  R.  A.  166; 
Washington  Lighting  Co.  v.  Dimmick,  41  App.  Div.  596,  58  N.  Y.  Supp. 
682;  Lewis  v.  Matthews,  161  App.  Div.  107,  146  N.  Y.  Supp.  424. 

The  appellant  urges,  however,  that  where  a  court  of  equity  has  ac- 
quired jurisdiction  of  a  case  upon  an  equitable  ground  it  should,  as  in- 
cident to  such  jurisdiction,  determine  the  question  as  to  who  is  entitled 
to  the  office  in  question,  citing,  as  sustaining  such  proposition,  the  case 
of  Matter  of  Dolgeville  El.  L.  &  P.  Co.,  160  N.  Y.  500,  55  N.  E.  287. 
That  case  is  not  an  authority  for  the  proposition.  It  holds  only  that, 
in  a  proceeding  under  the  statute  (Code  of  Civil  Procedure,  §§  2419, 
2422)  for  the  voluntary  dissolution  of  a  corporation,  the  petition  must 
be  verified  by  a  majority  of  the  directors  in  strict  pursuance  of  the 
statute,  and  that,  if  the  petition  is  not  verified  by  a  majority  of  the  di- 
rectors, the  court  does  not  acquire  jurisdiction.    The  question  arose  in 
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a  proceeding  for  the  voluntary  dissolution  of  a  corporation  under  sec- 
tions 2419,  2422,  of  the  Code  of  Civil  Procedure  as  it  then  read,  and 
not  in  an  equity  action.  We  cannot  see  that  the  case  has  any  bearing  on 
the  question  presented  here. 

All  questions  raised  upon  this  appeal  were  properly  disposed  of  by 
the  Special  Term,  except  the  one  question  indicated  in  this  opinion. 
The  judgment  should  be  modified,  by  striking  out  subdivision  D  of  the 
third  adjudicating  paragraph  thereof,  and,  so  modified,  affirmed,  with- 
out costs  to  either  party. 

Judgment  modified  in  accordance  with  opinion,  and,  as  so  modified, 
affirmed,  without  costs  of  this  appeal  lo  either  party.    All  concur. 


(196  App.  Dlv.  731) 

MILLSPAUGH  v.  CASSEDY  e(  aJ. 

(Supreme  Court,  Appellate  Division,  Second  Department.    May  6,  1921.) 

L  Tnmto  ^=>356  (2) —Succeeding  trustee  proper  party  to  compel  application 
of  trust  property  to  trust.  , 

Where  plalntlif  s  predecessor  as  trustee  improperly  applied  trnst  prop- 
erty,  condsting  of  corporate  shares,  by  transferring  it  upon  a  trust  sub- 
stantially different  from  the  terms  of  the  original  trust,  and  the  property 
could  be  followed  and  resubjected  to  the  trust,  plaintifiT,  as  his  successor, 
is  the  proi;)er  party  to  bring  and  maintain  the  appropriate  action. 

2.  Pleading  4S=98(6)— Avetment  that  plaintiff's  predeeessor  accepted  trust 

sufficient. 

In  an  action  by  plaintiff  as  a  succeeding  trustee  to  resubject  property 
which  her  predecessor  had  improperly  applied,  an  allegation  that  plain- 
tiff's predecessor  accepted  the  trust  is  sufficient,  and  plaintiff  need  not 
plead  the  facts  by  proof  of  which  she  intends  to  establish  the  acceptance. 

3.  Pleading  <S=»216(1)— In  suit  to  reeubjeci  trust  propei^  to  original  trusty 

dalm  that  agreenmit  was  In  settlement  of  objections  to  will  not  available 
on  demurrer. 

On  demurrer  to  a  complaint  to  resubject  trust  property  to  the  original 
terms  of  testamentary  trust,  the  contention  that  the  agreement  under 
which  the  original  trustee  conveyed  the  property  embodied  a  settlement  of 
the  son's  objections  to  his  father's  will,  and  that  the  right  to  contest  the 
will  had  been  lost  by  lapse  of  time,  cannot  be  raised. 

Appeal  from  Special  Term,  Orange  County. 
.    Action  by  Frances  Millspaugh,  as  sole  trustee,  against  William  F. 
Cassedy  and  others.     From  an  interlocutory  judgment  entered  on  a 
decision*  overruling  defendants*  demurrer  to  the  complaint,  William  F. 
Cassedy  and  certain  other  defendants  appeal.    Affirmed. 

See,  also,  191  App.  Div.  221,  181  N.  Y:  Supp.  276. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  PUT- 
NAM,  and  KELLY,  JJ. 

F.  W.  Stelle,  of  New  York  City  (W.  F.  Cassedy,  of  Newburgh,  and 
C.  T.  Payne,  of  New  York  City,  on  the  brief),  for  appellants. 
R.  H.  Bamett,  of  Newburgh,  for  respondent.        , 
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« 

MILLS,  J.  The  action,  being  in  equity,  was  brought  by  the  plain- 
tiff as  successor  trustee,  appointed  by  the  Supreme  Court  in  place  of 
her  deceased  husband,  to  impress  a  certain  specified  trust  upon  certain 
shares  of  the  stock  of  the  defendant  company,  and  to  cancel  certain 
agreements  in  trust  executed  by  the  said  former  trustee  as  null  and 
void,  as  being  in  contravention  of  the  original  trust.  Certain  of  the 
defendants  interested  under  said  agreements  demurred  to  the  com- 
plaint. Their  demurrer  was  tried  at  the  Orange  Special  Term,  with 
the  result  that  decision  was  rendered  in  plaintiff's  favor,  and  inter- 
locutory judgment  accordingly  was  duly  entered,  with  the  usual  leave 
to  plead  over,  and  the  demurring  defendants  appealed  here  from  that 
judgment.  The  complaint,  after  alleging  plaintiff's  appointment  to 
succeed  her  deceased  husband  as  trustee,  proceeds  to  allege :  (1)  That 
one  Henry  C.  Higginson,  being  the  owner  of  the  said  stock,  died  on 
February  12,  1909,  leaving  a  last  will  and  testament  which  in  terms 
gave  the  property  absolutely  to  her  Said  husband;  (2)  that  he  left  in 
a  safe  deposit  box  a  letter  in  his  handwriting,  signed  by  him  and  ad- 
dressed and  directed  to  plaintiff's  said  husband,  in  which  he  declared 
that  he  had  given  to  him  the  said  property  with  the  intent  that  he 
should  have  for  himself  1,000  shares  of  said  stock,  but  that  he  should 
hold  the  balarice,  being  the  stock  involved  in  this  action,  in  trust  for 
the  benefit  of  decedent's  son  Maynard,  the  income  thereof  during  the 
life  oJE  Maynard's  mother  to  go  in  part  to  him  and  in  part  to  her,  and 
all  to  him  during  his  survivorship  of  her,  with  the  remainder  at  his 
death  to  his  children,  if  any ;  (3)  that  the  said  will  was  duly  probated, 
and  plaintiff's  husband  duly  qualified  as  executor  thereof,  and  that  he 
took  possession  of  such  stock  and  administered  upon  the  entire  estate ; 

(4)  that  said  testator  intended  by  said  will  and  letter  to  create  a  trust 
of  the  said  shares  according  to  the  terms  of  the  letter,  and  that  plain- 
tiff's said  husband  accepted  the  said  trust  and  attempted  to  execute  it ; 

(5)  that  in  attempting  to  execute  he  inadvertently  exceeded  his  author- 
ity, m  that  he  transferred  the  said  shares  to  defendant  Cassedy  under 
the  said  agreements  upon  a  trust  substantially  different  from  the  terms 
of  the  said  letter,  the  general  difference  being  that  by  the  agreements 
said  Cassedy  was,  after  10  years  or  upon  the  sooner  death  of  the 
mother,  to  transfer  the  said  stock  absolutely  to  Maynard,  whereas  by 
the  terms  of  the  letter  the  same  was  to  be  held  in  trust  for  his  life,  and 
he  (Maynard)  was  never  to  receive  the  principal ;  and  (6)  that  the  10- 
year  period  is  about  to  expire,  and  that  the  said  Cassedy  intends  then  to 
transfer  the  stock  absolutely  to  Maynard,  althoogh  he  has  now  a  liv- 
ing son,  the  defendant  Robert  Higginson.  The  complaint  has  annexed 
to  it  copies  of  all  of  said  papers. 

[1]  'The  demurrer  is  upon  three  grounds,  namely:  (1)  Want  of  ju- 
risdiction in  the  court;  (2)  want  of  legal  capacity  in  the  plaintiff  to 
sue;  and  (3)  insufficiency.  Apparently  the  first  ground  is  not  here 
insisted  upon.  As  to  the  second,  it  seems  well  settled  that,  if  plaintiflF's 
predecessor  as  trustee  did  improperly  apply  any  of  the  trust  property, 
and  it  can  be  followed  and  resubjected  to  the  trust,  the  plaintiff,  as 
his  successor,  is  the  proper  party  to  bring  and  maintain  the  appropri- 
ate action.    Hart  v.  Goadby,  138  App.  Div.  160,  123  N.  Y*.  Supp.  166. 
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[2J  The  other  ground,  viz.  insufficiency,  presents  the  only  serious 
question  for  consideration.  It  is  doubtless  true,  as  claimed  by  appel- 
lants* counsel  in  their  reply  brief,  that  the  general  allegations  of  the 
complaint  must  be  deemed  limited  by  the  annexed  copies  of  the  sever- 
al papers  pleaded.  Still  it  seems  to  me  that  the  complaint  is  sufficient. 
One  of  the  chief  criticisms  by  appellants  appears  to  be  that  the  allega- 
tion that  plaintiff's  husband  accepted  the  trust  according  to  the  terms 
of  the  letter  is  insufficient.  It  appears  to  me,  however,  that  plaintiff 
was  not  required  to  plead  the  facts  by  proof  of  which  she  intends  to 
attempt  to  establish  that  acceptance,  but  that  it  was  competent  for  her 
to  plead  the  naked  fact  of  acceptance. 

As  to  the  general  merits  of  the  action,  it  would  appear  to  be  quite 
possible  for  it  to  fall  within  and  be  sustained  by  the  doctrine  of  the 
noted  case  of  Trustees  of  Amherst  College  v.  Ritch,  151  N.  Y.  282,  45 
N.  E.  876,  37  L.  R.  A.  305.  It  is  to  be  noted  that  one  Brown,  claiming 
to  be  entitled  under  clause  "fifth"  of  said  letter,  brought  an  action 
against  plaintiff's  husband  in  his  lifetime.  That  action  upon  the  first 
trial  resulted  in  a  decision  and  judgment  for  the  plaintiff  therein.  Up- 
on appeal  here  the  judgment  was  reversed  (156  App.  Div.  339,  141  N. 
Y.  Supp.  449),  Mr.  Justice  Thomas  writing,  upon  the  ground  that 
we  concluded  that  the  proof  of  acceptance  by  plaintiff's  husband  of 
the  trust  stated  in  the  letter  was  insufficient,  in  that  there  was  no  evi- 
dence that  he  ever  knew  of  the  trust,  or  even  of  the  letter,  before  the 
testator's  death.  The  case,  therefore,  went  back  and  was  retried.  Ap- 
parently the  missing  proof  was  supplied,  as  decision  and  judgment 
again  went  in  favor  of  the  plaintiff.  That  judgment  was  affirmed 
here  without  opinion.  181  App.  Div.  939,  167  N.  Y.  Supp.  1090.  Pre- 
sumably the  same  proof  is  available  to  the  plaintiff  in  this  action. 

[3]  It  is  suggested  in  appellants'  brief  that  the  said  agreements  em- 
bodied a  settlement  of  the  son's  objections  to  his  father's  .will,  and 
that  now  he  has  lost,  by  the  lapse  of  time,  his  right  to  contest  the 
will.  I  do  not  perceive  how  that  consideration  can  weigh  here  upon 
the  demurrer ;  whether  or  not  it  can  at  the  trial  I  do  not  undertake  to 
determine. 

Therefore  I  advise  that  the  judgment  appealed  from  be  affirmed, 
with  costs.    All  concur. 


WEILL  V.  PARADISO. 

(Supreme  Court,  Special  Term  for  Trials,  Bronx  Connty.    May  9.  1921.) 

L  Contracts  «=:>187(5)^Debtoff'B  aeeeptanee  of  agreement  with  anotber  for 
cancellation  necessary. 

Where  defendant  agreed  with  plaintiff  to  cancel  a  Judgment  against 
plaintiff's  wife  on  payment  of  $100  and  the  execution  of  notes  Indorsed  by 
the  wife  and  others,  the  wife's  acceptance  of  the  agreement  was  necessary. 
2.  Husband  and  wife  <e=>138  (9) —Promise  to  husband  to  cancel  judgment 
against  wife  enforceable  against  promisor,  where  wife  adopted  husband's 
act  in  procorios  promise. 

Where  defendant  agreed  to  cancel  a  Judgment  against  plaintiff's  wife  on 
payment  of  a  lesser  sum  by  plaintiff,  the  wife,  by  authorizing  plaintiff 
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to  make  the  arrangement  and  by  Indorsing  certain  notes  given  by  plain- 
tiff to  defendant  in  pursuance  thereof,  adopted  plaintiff's  act,  and  was 
brought  into  privity  with  defendant,  and  his  promise  could  be  enforced, 
as  if  made  directly  to  her. 

3.  Contracts  ^=»187(1)— No  coiisidenitl<ND  from  Judgment  debtor  neoessary  to 

validity  of  agreement  to  caneri  Ju^^ment  on  part  payment  by  third  peiBon. 
It  was  not  essential  to  the  validity  of  an  agreement  to  cancel  a  Judg- 
ment against  plaintiff's  wife  that  any  consideration  passed  from  the 
wife  to  the  Judgment  creditor;  it  being  sufficient  if  the  promise  to  can- 
cel the  Judgment  was  made  on  payment  of  a  part  of  it  by  plaintiff,  who 
was  not  a  party  to  or  bound  by  it 

4.  Huflband  and  wife  ^3»208— One  to  wiiom  promise  is  made  to  caneel  Jadg- 

ment  agiUnst  wife  may  sue  on  same,  without  joining  wife;  '^trustee  of  ex- 
press trust." 

Under  Code  Civ:  Proc.  §  449,  providing  that  every  action  must  be  pros- 
ecuted in  the  name  of  the  real  party  in  interest,  except  that  a  trustee 
of  an  express  trust  may  sue,  without  Joining,  the  person  for  whose  benefit 
the  action  is  prosecuted,  and  that  a  person  with  whom,  or  in  whose 
name,  a  contract  is  made  for  the  benefit  of  another,  Is  a  trustee  of  an  ex- 
press trust  within  the  meaning  of  this  section,  one  to  whom  a  promise 
was  made  to  cancel  a  Judgment  against  his  wife  on  part  payment  by  him 
was  authorized  to  sue  the  promisor  without  Joining  his  wife. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Trustee  of  Express  Trust] 

5.  Parties  «==>75  (6) —Defense  of  defeet  of  parties  waived,  when  not  set  up  hi 

answer. 

Where  the  defense  of  a  defect  of  parties  plaintiff  was  not  set  up  in  the 
answer,  defendant  is  deemed  to  have  waived  it 

Action  for  specific  performance  by  Henry  M.  Weill  against  Raffaele 
Paradiso.    Judgment  for  plaintiff. 

San,  Ittelson,  Van  Voorhis  &  Klauber,  of  New  York  City  (Ralph 
B.  Ittelson,  of  New  York  City,  of  counsel),  for  plaintiff. 

Joseph  Heller,  of  New  York  City  (Simon  Sultan,  of  New  York 
City,  of  counsel),  for  defendant. 

GIEGERICH,  J.  The  action  is  to  compel  the  defendant  to  specifical-  , 
ly  perform  an  agreement  claimed  to  have  been  entered  into  between 
the  plaintiff  and  the  defendant,  whereby  the  latter  agreed  to  cancel  a 
judgment  recovered  against  the  plaintiff's  wife  upon  payment  of  a  sum 
less  than  that  stated  therein  in  the  manner  hereinafter  mentioned. 
It  appears  from  the  evidence  that  on  July  6,  1916,  the  defendant  re- 
covered a  judgment  against  the  plaintiff's  wife  for  $682.99. 

The  plaintiff  claims  that  on  December  21,  1918,  he  entered  into  an 
agreement  with  the  defendant,  whereby  the  latter  agreed  to  accept  from 
the  plaintiff  in  full  payment  and  satisfaction  of  the  said  judgment  the 
sum  of  $100  in  cash  and  his  eight  promissory  notes  for  $50  each,  to  the 
order  of  the  defendant,  indorsed  by  the  H.  M.  Weill  Company  and 
by  the  plaintiff's  wife  and  by  one  M.  G.  Sullivan,  and  payable  one,  two,, 
three,  four,  five,  six,  seven  and  eight  months  from  the  date  thereof, 
respectively,  and  that  upon  payment  of  the  last  note  the  defendant 
agreed  to  deliver  to  the  plaintiff  a  satisfaction  of  the  said  judgment  and 
a  general  release.    It  is  undisputed  that  the  said  sum  of  $100  has  been 
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paid  to  the  defendant  by  the  plaintiff,  and  that  the  latter  delivered  to 
the  former  the  eight  promissory  notes  in  question,  indorsed  as  above 
stated,  and  that  all  but  the  last  of  such  notes  has  been  paid. 

The  plaintiff  further  claims  that  when  the  last  of  the  said  notes  be- 
came due  the  defendant  refused  to  accept  payment  thereof,  and  that 
on  or  about  October  20,  1920,  a  tender  of  the  amount  due  on  such 
last  note,  with  interest  thereon,  aggregating  the  sum  of  $55,  was  made 
to  the  defendant  conditioned  upon  his  executing  and  delivering  a  satis- 
faction piece  of  the  said  judgment  and  a  general  release,  and  that  the 
defendant  refused  to  accept  payment  thereof  and  to  execute  and 
deliver  a  satisfaction  of  the  said  judgment  and  a  general  release,  and 
to  deliver  up  the  note  for  cancellation. 

The  defendant  claims  that  he  did  not  sign  or  authorize  any  one  to 
sign  the  agreement  in  his  behalf ;  further,  that  he  did  not  agree  to  ac- 
cept a  sum  less  than  the  face  of  the  judgment  in  satisfaction  thereof, 
and -to  execute  and  deliver  to  the  plaintiff  a  satisfaction  of  the  judg- 
ment and  a  general  release  upon  payment  of  the  sum  of  $500,  as  claimed 
by  the  plajntiff.  The  defendant  further  claims  that  he  accepted  pay- 
ment of  the  said  sum  of  $100  and  of  the  seven  notes  in  question  only 
as  part  payment  of  the  judgment,  and  not  in  satisfaction  thereof. 

Although  the  evidence  relative  to  question  whether  or  not  the  de- 
fendant made  the  agreement  in  question  is  highly  conflicting  it  seems 
to  me  that  the  weight  of  the  testimony,  all  considered,  is  in  favor  of  the 
plaintiff,  and  I  therefore  have  no  hesitation  in  finding  that  the  defend- 
ant authorized  his  attorney  who  was  then  acting  for  him  to  negotiate 
and  consummate  the  settlement  that  was  made,  and  that  because  he  can- 
not write  he  authorized  his  son  to  sign  his  name  to  the  letter  addressed 
to  the  plaintiff,  which  contains  the  terms  of  the  agreement,  after  being 
fully  informed  and  advised  of  the  terms  thereof,  which  he  accepted. 
The  evidence  further  satisfies  me  that  the  defendant  refused  to  accept 
payment  of  the  last  note  when  it  became  due,  although  the  plaintiff 
was  then  and  still  is  ready  to  pay  the  same,  and  that  the  defendant  sub- 
sequently refused  a  tender  of  the  principal  and  interest  of  such  note, 
and  to  execute  and  deliver  a  satisfaction  piece  of  the  judgment  and  a 
general  release,  and  to  deliver  up  such  note  for  cancellation. 

[1,i]  The  defendant  insists  that  the  plaintiff's  wife  has  not  ac- 
cepted the  benefit  of  the  agreement  in  suit,  and  that,  even  if  she  did,  the 
agreement  is  not  based  on  a  sufficient  consideration.  While  her  accept- 
ance of  the  agreement  was  necessary  (13  C.  J.  711),  the  evidence  shows 
that  she  authorized  her  husband  to  make  the  arrangement  for  the  settle- 
ment that  was  agreed  upon,  and  that  she,  with  others,  indorsed  the  eight 
notes  in  pursuance  of  the  agreement,  thus  showing  that  she  not  only 
had  knowledge  of  its  terms,  but  that  she  accepted  the  same  as  well.  By 
her  adoption  of  the  act  of  her  husband  in  obtaining  the  promise  of  the 
defendant  to  cancel  the  judgment  against  her  on  the  terms  above  men- 
tioned, she  was  brought  into  privity  with  the  promisor,  the  defendant, 
and  hence  the  promise  may  be  enforced  as  if  it  had  been  made  directly 
to  her.    Thorp  v.  Keokuk  Coal  Co.,  48  N.  Y.  253,  257. 

[3]   It  was  not  essential  to  the  validity  of  the  agreement  in  suit  that 
188N.Y.S.— 19 
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any  consideration  should  have  pas^d  from  the  plaintijBf's  wife  to  the 
defendant.  It  was  sufficient  if,  as  in  the  present  case,  the  promise  to 
cancel  the  judgment  was  made  upon  payment  of  a  part  of  it  by  a  per- 
son who  was  not  a  party  to  the  judgment  nor  bound  by  it.  Thorp  v. 
Keokuk  Coal  Co.,  supra ;  Roberts  v.  Brandies,  44  Him,  468 ;  Smith  v, 
Gould,  84  Hun,  325,  32  N.  Y.  Supp.  373 ;  Partridge  v.  Moynihan,  59 
Misc.  Rep.  234,  110  N.  Y.  Supp.  539;  Gotthelf  v.  Kruelevitch,  153  App. 
Div.  746,  138  N.  Y.  Supp.  756. 

[4]  At  the  close  of  the  case  the  defendant  moyed  to  dismiss  the 
complaint  on  the  ground  "that  this  plaintiff  is  not  a  proper  party,  he 
has  not  established  his  authority,"  and  decision  was  reserved.  Sec- 
tion 449  of  the  Code  of  Civil  Procedure  provides : 

"Every  action  must  be  prosecuted  in  the  name  of  the  real  party  in  interest 
except  that  an  executor  or  administrator,  a  trustee  of  an  express  tmst,  or  a 
person  expressly  authorized  by  statute,  may  sue,  without  joining  with  him 
the  person  for  whose  benefit  the  action  is  prosecuted.  A  person,  with  whom 
or  in  whose  name,  a  contract  is  made  for  the  benefit  of  another,  is  a  trustee  of 
an  express  trust,  within  the  meaning  of  this  section." 

As  the  plaintiff  was  the  one  with  whom  or  in  whose  name  the  agree- 
ment in  suit  was  made  for  the  benefit  of  his  wife,  he  is  expressly  au- 
thorized under  the  foregoing  provisions  to  maintain  ^this  action  with- 
out joining  his  wife.  Brown  v.  Cherry,  56  Barb.  635 ;  Id.,  38  How. 
Prac.  352;  Meinhardt  v.  Excelsior  Brewing  Co.,  98  App.  Div.  308, 
90  N.  Y.  Supp.  642;  Parker  v.  Paine,  37  Misc.  Rep.  768,  76  N.  Y. 
Supp.  942;  Heppenstall  v.  Baudouine,  60  Misc.  Rep.  620,  113  N.  Y. 
Supp.  849;  Armour  v.  Sound  Shore  Front  Imp.  Co.,  71  Misc.  Rep.  253, 
128  N.  Y.  Supp.,  331 ;  Portoghese  v.  Illinois  Surety  Co.,  81  Misc.  Rep. 
211,  142  N.  Y.  Supp.  500;  Middleton  v.  Wohlgemuth,  141  App.  Div. 
678,  126  N.  Y.  Supp.  734 ;  1  Nichols'  New  York  Practice,  p.  389.     ' 

•[5]  Moreover,  no  defense  was  set  up  in  the  answer  that  there  is  a 
defect  of  parties  plaintiff  and  that  the  plaintiff  could  not  maintain  this 
action.  The  defendant  must  therefore  beMeemed  to  have  waived  that 
defense,  even  if  it  existed.  Parker  v.  Paine,  supra,  37  Misc.  Rep.  at 
pages  769  and  770,  76  N.  Y.  Supp.  942,  and  citations. 

My  conclusion  is  that  the  plaintiff  is  entitled  to  judgment  as  prayed 
for  in  the  complaint,  with  costs.  As  counsel  for  both  parties  may,  by 
reason  of  the  views  above  expressed,  wish  to  withdraw  the  requests 
for  findings  already  submitted  by  them  and  substitute  new  ones  in- 
stead, they  are  at  liberty  to  do  so  within  five  days  after  the  publication 
hereof.  All  papers  received  by  me,  including  stenographer's  minutes, 
exhibits,  briefs,  requests  for  findings,  and  filed  papers,  have  been  re- 
turned to  the  clerk,  to  whom  all  further  papers  should  be  handed  in, 
with  proof  of  service. 
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PEOPLE  V.  COOK. 

(Supreme  Court,  Appellate  Diylsion,  Fourth  Department.     May  11,  1021.) 

1.  Intoxitalios  liquMs  ^=^13— Prior  to  Eighteentfa  Amendment  regulation 
was  exclusively  by  states. 

Under  Const,  u.  S.  Amend.  10,  reserving  powers  not  delegated  to  the 
United  States  to  the  states,  respectively,  or  to  the  people,  the  regulation 
of  the  manufacture  and  sale  of  intoxicating  liquors,  apart  from  interstate 
conmieroe  regulations,  was  exercised  exclusively  by  the  states  xmder 
their  general  police  powers  prior  to  the  adoption  of  the  Eighteenth 
Amendment. 

Z,  Intoxicating  Unuors  «c3»ia— State  laws  appropriate  to  enf oree  Eiglif^eBtii 
Ammdhwnt  are  vaiid. 

Since  the  adoption  of  the  Eighteenth  Amendment  to  the  United  States 
Constitution,  the  states  have  the  same  power  which  they  had  thereto- 
fore to  prohibit  traffic  in  intoxicating  liquors,  but  their  power  to  legis- 
late ou  the  subject  is  limited  by  the  second  section  of  the  amendment  to 
the  passage  of  appropriate  legislation  to  enforce  the  amendment 

3.  Intoxicaiing  Hqaon  ^»132— Proiiibltlon  of  tax  law  against  sale  without 

eertlfleate  is  valid. 

Neither  Const.  U.  8.  Amend.  18,  nor  the  Volstead  Act,  invalidated 
the  provision  of  the  state  Liquor  Tax  Law,  prohibiting  the  sale  of  lntoxi« 
eating  liquors  imless  the  tax  was  paid  and  a  certificate  issued,  though 
the  provision  permitting  such  traffic  on  payment  of  the  tax  is  void,  in 
view  of  section  40  of  the  state  Liquor  Tax  Law  expressly  providing  tnat 
the  invalidity  of  any  section  or  provision  shall  not  invalidate  the  other 
provisions  of  the  act. 

4.  Statutes  ^=s>e^il)^Masy  be  valid  in  part,  though  invalid  aa  to  separable 

part. 

A  statute  may  be  unconstitutional  in  part  and  valid  in  part,  if  the 
parts  which  are  void  can  be  separated  from  those  which  are  valid. 

5.  Intoxicating  liquors  <&=s>132— State  statute  may  impose  penalties  dUTerent 

fran  Volstead  Act. 

The  fact  that  the  state  statute  imposes  penalties  for  the  illegal  sale 
of  intoxicating  liquor  which  are  different  from  those  in  the  Volstead  Act 
does  not  make  the  state  statute  void. 

6.  Statutes  ^=>143 — Void  amendment  leaves  original  act  in  force. 

Even  if  the  amendment  of  the  Liquor  Tax  Law  by  Laws  1920,  c.  911, 
is  unconstitutional  and  void,  the  law  as  it  stood  before  that  amendment 
is  in  force  and  operation,  and  a  defendant  could  properly  be  convicted  for 
unlawful  sale  thereunder. 

7.  Indictment  and  Information  "ds^lSO  (4) --Defendant's  name  may  be  snbeti* 

tnted  for  fictitious  name  in  Indictment. 

The  court  has  authority  to  permit  an  amendment  substituting  the  name 
of  the  defendant  in  place  of  the  fictitious  name  contained  in  the  indict- 
ment. 

Appeal  from  Cattaraugus  County  Court. 

Mike  Cook  was  convicted  of  violating  the  Liquor  Tax  Law,  and  he 
appeals.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  HUBBS,  CLARK, 
and  DAVIS,  JJ. 

J.  M.  Seymour,  of  Salamanca,  for  appellant. 

Archibald  M.  Laidlaw,  Dist.  Atty.,  of  EUicottville,  for  the  People. 

^s>For  other  caBes  see  same  topic  &  KBY-NUMBER  In  all  Key-Numbered  DlsesU  A  Indexee 
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HUBBS,  J.  Upon  the  trial  of  the  defendant  his  counsel,  by  objec- 
tions and  exceptions  to  the  rulings  made  by  the  court,  raised  the  ques- 
tion that  the  defendant  could  not  be  legally  convicted  of  the  crime  of 
violating  the  Liquor  Tax  Law  because  that  law  had  been  superseded 
and  nullified  by  the  adoption  of  the  Eighteenth  Amendment  to  the  Con- 
stitution of  the  United  States  and  the  enactment  of  the  National  Pro- 
hibition Law  (Act  Oct.  28,  1919;  Acts  66th  Cong.  c.  85,  41  U.  S.  Stat- 
utes at  Large,  305),  known  as  the  Volstead  Act, 

The  first  two  sections  of  the  Eighteenth  Amendment  read  as  fol- 
lows : 

"Section  1.  After  one  year  from  the  ratification  of  this  article  the  mami- 
fiictnre,  sale,  or  transportation  of  intoxicating  Uquors  within,  the  importation 
thereof  Into,  or  the  exportation  thereof  from  the  United  States  and  aU  terri- 
tory subject  to  the  jurisdiction  thereof  for  beverage  purposes  is  hereby  pro- 
hibited. 

"Sec.  2.  The  Congress  and  the  several  states  shall  have  concurrent  power 
to  enforce  this  article  by  appropriate  legislation." 

Congress,  in  pursuance  of  said  second  section  of  the  Eighteenth 
Amendment,  enacted  the  Volstead  Act,  which,  in  title  2,  §  1,  provides 
as  follows : 

"The  word  'liquor'  or  the  phrase  'intoxicating  liquor'  shall  be  construed  to 
Include  alcohol,  brandy,  whisky,  mm,  gin,  beer,  ale,  porter,  and  wine,  ana 
in  addition  thereto  any  spirituous,  vinous,  malt,  or  fermented  liquor,  liquids, 
and  compounds,  whether  medicated,  proprietary,  patented,  or  not,  and  by 
whatever  name  called,  containing  one-half  of  one  per  centum  or  more  of  al- 
cohol by  volume  which  are  fit  for  use  for  beverage  purposes." 

By  section  3  of  the  same  title  it  is  provided  that: 

"No  person  shaU  on  or  after  the  date  when  the  Eighteenth  Amendment  to 
the  Constitution  of  the  United  States  goes  into  effect,  manufacture,  seU,  bar- 
ter, transport,  import,  export,  deliver,  furnish  or  possess  any  intoxicating 
liquor  except  as  authorized  in  this  act,  and  all  the  provisions  of  this  act  shall 
be  liberally  construed  to  the  end  that  the  use  of  intoxicating  liquor  as  a  bever- 
age may  be  prevented." 

Section  29  of  the  act  provides  the  penalties  for  the  violation  thereof. 
After  the  enactment  of  the  Volstead  Act,  this  state,  by  chapter  911  of 
the  Laws  of  1920,  amended  the  state  Liquor  Tax  Law  (chapter  34  of 
the  Consolidated  Laws).  The  evident  intent  of  said  amendment  was  to 
permit  the  sale  by  the  holder  of  a  liquor  tax  certificate  of  liquor  contain- 
ing not  more  than  2.75  per  centum  of  alcohol  by  weight  to  be  used  for 
beverage  purposes,  under  certain  conditions  and  restrictions  as  provid- 
ed in  the  act.  The  term  "liquor*'  was  defined  in  said  act  as  containing : 
"At  least  one-half  of  one  per  centum  of  alcohol  by  weight." 

Intoxicating  liquors  were  defined  in  said  act  as  those  containing 
more  than  2.75  per  centum  of  alcohol  by  weight,  and  nonintoxicating 
liquors  as  those  containing  less  than  2.75  per  centum  of  alcohol  by 
weight.    The  act  provided  that  it  should  be  unlawful : 

"To  manufacture,  sell  or  transport  intoxicating  liquors  [those  containing 
more  than  2.75  per  centum  of  alcohol  by  weight]  for  beverage  purposes  within 
the  state." 
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The  act  also  made  it  unlawful  for  any  person  who  had  not  paid  a 
tax  as  provided  in  the  act  to  sell  or  give  away  any  liquor  containing  at 
least  one-half  of  1  per  centum  of  alcohol  by  weight.  It  provided  pen- 
alties for  the  violation  thereof  different  from  those  provided  in  the 
Volstead  Act. 

There  were,  therefore,  in  existence  at  the  same  time  two  acts,  the 
state  Liquor  Tax  Law  and  the  Volstead  Act.  The  state  act  purported 
to  make  it  lawful,  under  certain  conditions  and  restrictions,  for  per- 
sons who  had  paid  the  liquor  tax  to  traffic  in  liquor  containing  over 
one-half  of  1  per  centum  and  not  over  2.75  per  centum  of  alcohol  by 
weight,  and  the  Volstead  Act  made  it  unlawful  to  traffic  in  liquor  con- 
taining over  one-half  of  1  per  centum  of  alcohol  by  volume.  In  view 
of  that  situation,  can  it  be  held  that  the  state  act  was  a  valid  act,  and 
that  a  violation  of  its  provisions  constituted  a  crime? 

[  1  ]  Prior  to  the  enactment  of  the  Eighteenth  Amendment  the  regu- 
lation of  the  manufacture  and  sale  of  intoxicating  liquors,  apart  from 
the  interstate  commerce  regulations,  was  exercised  exclusively  by  the 
states  under  the  general  police  powers.  Miigler  v.  Kansas,  123  U.  S. 
623,  8  Sup.  Ct.  273,  31  L.  Ed.  205;  In  re  Rahrer,  140  U.  S.  545,  11 
Sup.  Ct.  865,  35  L.  Ed.  572:  Purity  Extract  Co.  v.  Lynch,  226  U.  S. 
192,  33  Sup.  Ct.  44,  57  L.  Ed.  184;  Hamilton  v.  Kentucky  Distilleries 
Co..  251  U.  S.  146,  156,  40  Sup.  Ct.  106,  64  L.  Ed.  194.  The  federal 
government  is  one  of  delegated  powers.  U.  S.  v.  Cruikshank,  92 
U.  S.  542,  23  L.  Ed.  588. 

'•The  powers  not  delegated  to  the  United  States  by  the  CJonstitutlon,  nor 
prohibited  by  it  to  the  states,  are  reserved  to  the  states  respectively,  or  to  the 
people."    U.  S.  CJonstltutlon,  Tenth  Amendment. 

Statutes  enacted  by  the  different  states  to  regulate  the  manufacture 
and  sale  of  intoxicating  liquors  were  enacted  in  the  exercise  of  their 
acknowledged  sovereignty  under  their  reserved  power,  the  police  pow- 
er, and  the  federal  government  had  no  power  to  enact  laws  upon  the 
subject  until  such  power  was  delegated  by  the  Eighteenth  Amendment. 

Does  the  fact  that  the  federal  government  has. enacted  the  Volstead 
Act,  in  pursuance  of  the  provisions  of  the  Eighteenth  Amendment,  de- 
prive the  states  of  the  reserved  police  power  which  they  formerly  pos- 
sessed, and  prevent  them  from  legislating  for  the  prohibition  of  the 
sale  of  intoxicating  liquors?  If  not,  can  the  state  Liquor  Tax  Law  be 
held  to  be  "appropriate  legislation"  to  enforce  the  Eighteenth  Amend- 
ment within  the  meaning  of  section  2  thereof,  which  provides : 

"The  Congress  and  the  several  states  shall  have  concurrent  power  to  enforce 
this  article  by  appropriate  legislation." 

;  The  case  of  Rhode  Island  v.  Palmer,  253  U.  S.  350,  40  Sup.  Ct.  486, 
588,  64  L.  Ed.  946,  makes  it  clear  that  such  parts  of  the  state  Liquor 
Tax  Law  as  purport  to  legalize  the  sale  of  liquors  containing  more 
than  one-half  of  1  per  centum  of  alcohol  by  volume  by  persons  who 
have  paid  a  liquor  tax  are  abrogated  and  inoperative  because  repug- 
nant to  the  provisions  of  the  Eighteenth  Amendment,  as  construed  by 
the  Supreme  Court  in  said  case,  where  it  is  said  in  conclusions  6  and  7 
of  the  opinion : 
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"6.  The  iirst  section  of  the  amendment — the  one  embodying  the  prohibi- 
tion— ^Is  operative  throughout  the  entire  territorial  limits  of  the  United 
States,  binds  all  legislative  bodies,  courts,  public  officers  and  individuals  with- 
in those  limits,  and  of  its  own  force  Invalidates  every  legislative  act,  whether 
by  Congress,  by  a  state  Legislature,  or  by  a  territorial  assembly,  which  au- 
thorizes or  sanctions  what  the  section  prohibits. 

"7.  The  second  section  of  the  amendment — ^the  one  declaring,  'The  Congress 
and  the  several  states  shall  have  concurrent  power  to  enforce  this  article  by 
appropriate  legislation' — does  not  enable  Congress  or  the  several  states  to 
defeat  or  thwart  the  prohibition,  but  only  to  enforce  it  by  appropriate  means." 

The  Eighteenth  Amendment,  however,  does  not  purport  to  grant  to 
Congress  the  exclusive  power  to  legislate  upon  the  question  of  traffic 
in  intoxicating  liquors.  It  grants  to  Congress  only  '^concurrent  pow- 
er" and  does  not  by  its  terms  deprive  the  states  of  their  reserved  police 
power  to  prohibit  such  traffic.    The  words  of  the  section  are  clear : 

"The  Congress  and  the  several  states  shall  have  concurrent  power  to  en- 
force this  article  by  appropriate  legislation." 

[2]  The  states  have,  therefore,  the  same  power  which  they  had 
before  the  passage  of  the  Eighteenth  Amendment  to  prohibit  traiBc  in 
intoxicating  liquors,  and  Congress  has  the  added  power  given  by  such 
amendment.  The  power  of  the  states  to  legislate  on  the  subject  is 
limited  by  the  second  section  of  the  amendment  to  the  passage  of 
"appropriate  legislation"  to  enforce  such  amendment,  and  they  cannot 
legally  enact  laws  repugnant  to  those  enacted  by  Congress  upon  the 
subject.  State  laws  thereon,  in  so  far  as  they  conflict  with  and  are 
are  repugnant  to  the  Volstead  Act,  are  abrogated  and  nullified  by  that 
act,  but  in  so  far  as  they  are  ''appropriate  legislation"  to  enforce  the 
said  Eighteenth  Amendment  they  are  legal  and  enforceable. 

In  the  case  of  Commonwealth  v.  Nickerson,  236  Mass.  281,  128  N. 
E.  273,  the  Supreme  Judicial  Covu-t  of  Massachusetts  said : 

"We  are  of  opinion  that  the  word  'concurrent*  in  this  connection  means  a 
XK>wer  continuously  existing  for  efficacious  ends  to  be  exerted  in  support  of 
the  main  object  of  the  amendment  and  making  contribution  to  the  same  gen- 
eral aim  according  to  the  needs  of  the  state,  even  though  Congress  also  has 
exerted  the  power  reposed  in  it  by  the  amendment  by  enacting  enforcing  legis- 
lation operative  throughout  the  extent  of  its  territory.  Legislation  by  the 
states  need  not  be  Identical  with  that  of  Congress.  It  cannot  authorize 
that  which  is  forbidden  by  Congress.  But  the  states  need  not  denounce  every 
act  committed  within  their  boundaries  which  is  included  within  the  inhibi- 
tion of  the  Volstead  Act,  nor  provide  the  same  penalties  therefor.  It  is  con- 
ceivable also  that  a  state  may  forbid  under  penalty  acts  not  prohibited  by 
the  act  of  C<mgress.  The  concurrent  power  of  the  states  may  differ  in  means 
adopted  provided  it  is  directed  to  the  enforcement  of  the  amendment.  Leg- 
islation by  the  several  states  appropriately  designed  to  enforce  the  absolute 
prohibition  declared  by  the  Eighteenth  Amendment  is  not  void  or  inopera* 
tive  simply  because  Congress,  in  performance  of  the  duty  cast  upon  It  by  that 
amendment,  has  defined  and  prohibited  beverages  and  has  estabUshed  regula- 
tions and  penalties  concerning  them.  State  statutes,  rationally  adapted  to 
putting  into  execution  the  inexorable  mandate  against  the  sale  of  intoxicating 
liquors  for  beverage  contained  in  section  1  of  the  amendment  by  different 
definitions,  regulations  and  penalties  from  those  contained  in  the  Volstead 
Act  and  not  in  conflict  with  the  terms  of  the  Volstead  Act,  but  in  harmony 
therewith,  are  valid.  Existing  laws  of  that  character  are  not  suspended  or 
superseded  by  the  act  of  Congress.    The  fact  that  Congress  has  enacted  legiB- 
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latlon  coTerlng  in  general  the  field  of  national  prohibition  does  not  exclude 
the  operation  of  appropriate  state  legislation  directed  to  the  enforcement  by 
different  means  of  prohibition  witliin  the  territory  of  the  state." 

The  following  cases  enunciate  the  same  principle :  Ex  parte  Guer- 
ra,  94  Vt  1,  110  Atl.  224;  Tones  v.  Hicks  (Ga.)  104  S.  E.  771; 
Scroggs  V.  State  (Ga.)  105  S.  E.  363;  State  v.  Fore  (N,  C.)  105  S.  E. 
334 ;  City  of  Shreveport  v.  Marx  (La.)  86  South.  602 ;  State  ex  rel. 
Stranahan  v.  District  Court  (Mont.)  194  Pac.  308 ;  Allen  v.  Common- 
wealth (Va.)  105  S.  E.  589;  Ex  parte  Crookshank  (D.  C.  S.  D.  Cali- 
fornia) 269  Fed.  980;  Franklin  v.  State  (Tex.  Cr.  R.)  227  S.  W.  486; 
Woods  V.  City  of  Seattle  (D.  C.  W.  D.  Washington)  270  Fed.  315;  U. 
S.  V.  Peterson  et  al.  (D.  C.  W.  D.  Washington)  268  Fed.  864;  Ex 
parte  Ramsey  et  al.  (D.  C.  S.  D.  Florida)  265  Fed.  950.  All  of  those 
cases  grew  out  of  the  construction  of  laws  existing  at  the  time  of  the 
enactment  of  the  Volstead  Act. 

The  following  cases  in  this  state  hold  that  the  amendment  of  the 
Liquor  Tax  Law,  passed  after  the  enactment  of  the  Volstead  Act, 
being  chapter  911  of  the  Laws  of  1920,  the  statute  in  question  in  this 
case,  is  enforceable,  and  that  a  violation  thereof  constitutes  a  crime: 
People  V.  Foley,  113  Misc.  Rep.  244,  184  N.  Y.  Supp.  270;  People  v. 
Mason  (Wayne  County  Court)  186  N.  Y.  Supp.  215;  Ex  parte  Fine- 
gan  (D.  C.)  270  Fed.  665. 

The  only  case  which  I  have  been  able  to  find  which  seems  to  be  in 
conflict  is  the  case  of  State  v.  Green,  86  South.  919,  Supreme  Court  of 
Louisiana,  where  the  court  said : 

"Act  66  of  1902,  by  prohibiting  the  seUing  of  intoxicating  liquors  without 
a  license,  implies  the  right  of  any  and  every  person  to  obtain  the  license.  Such 
a  law,  if  enacted  subsequent  to  the  adoption  of  the  Eighteenth  Amendment, 
would  not  be  'appropriate  leglalation/  It  would  be  absolutely  Tiolative  of 
the  amendment.  The  statute  is  altogether  inconsistent  with  the  constitution- 
al amendment,  and  is  therefore  without  effect." 

That  case  seems  to  be  in  conflict  with  the  case  of  City  of  Shreveport 
V.  Marx,  supra,  previously  decided  by  the  same  court,  and  it  is  also  in 
conflict  with  all  other  cases  upon  the  question. 

[3]  In  those  cases  it  was  held  that  the  fact  that  the  state  statutes 
made  it  a  crime  to  traffic  in  liquors,  unless  a  license  had  been  procur- 
ed as  provided  in  the  state  statutes,  did  not  make  the  statutes  void  and 
unenforceable  because  in  conflict  with  the  Eighteenth  Amendment  or 
the  Volstead  Act.  It  was  held  that  such  parts  of  the  statutes  as  pro- 
vided for  the  sale  of  intoxicating  liquors  upon  procuring  a  license 
were  in  conflict  with  the  Eighteenth  Amendment  and  the  Volstead  Act, 
and  were  therefore  void  and  unenforceable,  but  that  the  parts  of  such 
statutes  as  made  it  a  crime  to  traffic  in  such  liquors  remained  in  full 
force  and  operation.  In  the  case  of  Commonwealth  v.  Nickerson,  su- 
pra, the  court  said : 

'*The  general  purpose  of  B.  L.  c.  100,  is  prohibition,  except  as  local  op- 
tion manifested  by  annual  votes  in  the  several  municipalities  effectuated  by 
the  granting  of  licenses  through  municipal  boards  may  result  in  a  regulated 
method  of  sales  by  licensees.  The  burden  of  proving  such  authorization  rests 
upon  a  defendant,  however.  Upon  a  complaint  for  an  Illegal  sale  the  common- 
wealth makes  out  its  case  by  showing  a  sale  of  intoxicating  liquor.    The  de- 
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fendant,  In  order  to  escape  convlctton,  must  prove  his  license.  R.  L.  c.  219,  S 
7 ;  Commonwealth  v.  Began,  182  Mass.  22,  25,  64  N.  B.  407.  As  matter  of 
statutory  construction,  the  prohibition  is  general,  the  license  is  exceptional. 
•  The  latter  is  dependent  upon  the  elficacy  of  a  valid  local  vote  and  a  genuine 
license.  This  being  the  purpose  and  plan  of  the  statute,  its  prohibitory 
features  are  not  so  dependent  upon  those  respecting  license  as  to  be  swept 
away  when  those  as  to  license  are  stricken  down  by  the  Bighteenth  Amend- 
ment. The  general  rule  of  the  statute  continues  to  prevail,  even  though  the 
law  has  so  changed  that  the  special  defense  can  no  longer  be  made  out.  It 
follows  that  R.  L.  c.  100,  has  not  been  abrogated  by  the  Eighteenth  Amend- 
ment and  the  Volstead  Ace  The  sections  under  which  the  complaint  was 
framed  against  the  defendant  are  still  operative  and  efficacious." 

That  opinion  referred  to  a  state  statute  which  was  in  force  when 
the  Eighteenth  Amendment  was  adopted,  but  I  think  the  same  princi- 
ple applies  to  the  statute  in  question  in  the  case  at  bar.  That  statute 
prohibits  the  traffic  in  intoxicating  liquors  unless  a  liquor  tax  is  paid 
and  a  certificate  issued.  The  provision  permitting  such  traffic  upon 
payment  of  a  tax  is  void,  but  the  provision  making  it  a  crime  to  traf- 
fic therein  remains  in  force. 

[4]  It  is  a  familiar  principle  that  a  statute  may  be  unconstitutional 
in  part  and  valid  in  part,  if  the  parts  which  are  void  can  be  separated 
from  those  which  are  valid.  Presser  v.  Illinois,  116  U.  S.  252,  6  Sup. 
Ct.  580,  29  L.  Ed.  615 ;  People  ex  rel.  Devery  v.  Coler,  173  N.  Y.  103, 
65  N.  E.  956.  I  think  that  the  statute  in  question  can  be  so  separated, 
and  that  the  parts  which  prohibit  traffic  in  liquor  are  valid  and  that  a 
violation  thereof  constitutes  a  crime.  Section  40  of  said  act  (chapter 
911,  Laws  of  1920)  provides: 

**40.  If  any  section  or  provision  of  this  act  shall  be  held  to  be  invalid,  it 
is  hereby  provided  that  all  other  provisions  of  this  act  which  are  not  ex- 
pressly held  to  be  invalid  shall  continue  in  fnll  force  and  effect." 

'  [6]  The  fact  that  different  penalties  are  provided  in  the  state  stat- 
ute and  in  the  Volstead  Act  does  not  make  the  state  statute  void. 
Commonwealth  v.  Nickerson,  supra ;  Ex  parte  Crookshank,  supra. 

[8]  If,  however,  the  amendment  of  the  Liquor  Tax  Law  in  question 
should  be  held  to  be  unconstitutional  and  void,  still  the  defendant  was 
legally  convicted.  He  was  charged  in  the  indictment  with  a  violation 
of  the  Liquor  Tax  Law.  The  Liquor  Tax  Law  of  the  state  was 
amended  by  the  amendment  in  question  in  1920.  If  that  amendment . 
is  unconstitutional  and  void,  the  Liquor  Tax  Law  as  it  stood  before 
that  amendment  is  in  force  and  operation,  and  the  defendant  was 
properly  convicted  thereunder.  People  ex  rel.  Farrington  v.  Men- 
sching,  187  N.  Y.  8,  79  N.  E.  884,  10  L.  R.  A.  (N.  S.)  625,  10  Ann. 
Cas.  101. 

[7]  The  indictment  was  properly  found  against  the  defendant — ^the 
court  had  authority  to  permit  the  amendment  substituting  the  name  of 
the  defendant  in  place  of  the  fictitious  name  contained  in  the  indict- 
ment. The  judgment  of  conviction  should  be  affirmed. 

Judgment  of  conviction  affirmed.    All  concur. 
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POWELL  V.  SCHOBLLKOPF. 

(Supreme  Court,  Appellate  Division,  Fourth  Department.     May  11,  1921.) 

1.  Pleading  ^=»333— Provisions  granting  extra  time  for  filing  pleadings  do 

not  confer  absolute  rights  on  delinquent  party. 

The  provisions  of  Code  Civ.  Proc.  f§  M2,  781,  and  General  Rules  of 
Practice,  24,  permitting  amendments  as  of  course  and  extensions  of  time 
for  filing  pleadings  by  order,  do  not  confer  absolute  rights  on  a  delinquent 
party;  such  provisions  being  granted  as  a  favor  to  prevent  injustice 
being  done  on  good  cause  shown. 

2.  Pleadhig  <33»S5 (4)— Defendant^   in  default   by   delay   in  filing  answer, 

should  be  given  opportunity  to  defend  on  condition  be  will  not  seek  delay. 

Where  defendant,  to  get  the  case  continued  beyond  the  May  term  of 
court,  did  not  prepare  and  file  answer  within  the  20  days  allowed  by  the 
Code,  or  the  26  additional  days  granted  by  several  extension  orders  of 
the  court,  he,  though  now  In  default,  the  stay  of  proceedings  not  ex- 
tending his  time  to  answer,  should  be  given  an  opportunity  to  defend 
and  a  fair  day  In  court,  but  on  condition  he  will  not  seek  to  delay  plain- 
tiff In  his  remedy. 

3.  Pleading  <^85  (4) -Justice,  who  granted  order  extending  time  for  an- 

swer, had  power  to  modify  It  and  annex  eonditions. 

The  Justice  who  granted  an  order  extending  defendant's  time  to  answer 
under  the  Code  had  power  to  modify  It,  and  In  the  exercise  of  a  reason- 
able discretion  nad  the  right  to  annex  conditions  to  the  favor  sought  by 
defendant  so  long  as  he  did  not  prohibit  any  legal  defense. 

4.  Pleading  9=»g5 (4)— Defendant,  who  by  falling  to  file  answer  has  taken 

benefit  of  extension  orders,  eannot  complain  of  conditions. 

Defendant  havltag,  by  falling  to  serve  answer,  taken  the  benefit  of  or- 
ders extending  the  time  therefor  under  the  Code,  cannot  be  heard  to 
.complain  of  the  conditions  imposed  on  him  in  such  orders. 

5.  Judlgnient  <&»167— In  opening  defaults,   eourts  may   impose  reasonable 

conditions. 

While  actions  cannot  be  tried  until  they  are  at  issue,  in  opening  de- 
faults, the  courts  may  impose  such  reasonable  conditions,  in  the  interests 
of  Justice,  as  they  deem  fit. 

Appeal  from  Supreme  Court,  Ontario  County. 

Action  by  Charles  L.  Powell  against  C.  P.  Hugo  Schoellkopf.  From 
orders  involving  the  granting  to  defendant  of  extension  of  time  to  an- 
swer, defendant  appeals.  Orders  affirmed,  with  leave  to  defendant  to 
answer  within  three  days,  under  a  condition  stated  in  the  opinion. 

Shire  &  Jellinek,  of  Buffalo  (Simon  Fleischmann,  of  Buffalo,  of 
counsel),  for  appellant. 

William  W.  Armstrong,  of  Rochester,  for  respondent. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  and  ROW- 
LAND L.  DAVIS,  JJ. 

ROWLAND  L.  DAVIS,  J.  On  March  4,  1921,  the  plaintiff 
brought  this  action  laying  the  venue  in  Ontario  county,  where  he  re- 
sided. The  complaint  set  forth  a  cause  of  action  for  fraud  and  deceit 
and  for  unlawful  and  oppressive  acts  of  the  defendant  as  majority 
stockholder  of  a  corporation. 

^ss>F0T  oUier  cases  see  sAme  topic  &  KEY-NUMBER  io  all  Key-Nuxpbered  Digests  ft  Indexes 
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In  brief,  the  claim  of  the  plaintiff  is  that  he,  with  two  associates, 
were  the  stockholders  in  a  large  corporation,  of  which  he  was  presi- 
dent, the  defendant  holding  a  minority  of  the  stock;  that  the  other 
stockholder  desired  to  retire,  and  that  the  defendant,  aided  by  his  at- 
torney, conducted  certain  negotiations  whereby  the  defendant  obtained 
control  of  the  corporation,  and  deprived  the  plaintiff  of  the  use  and 
income  of  his  property,  and  ousted  him  from  his  position  of  president, 
with  the  consequent  loss  of  salary,  and  will  eventually  obtain  title  to 
the  plaintiff's  stock,  all  to  his  great  damap^e. 

The  defendant,  who  resides  in  Buffalo,  instead  of  pleading  within 
20  days,  upon  an  affidavit  made  by  his  attorney  in  the  usual  form,  but 
incorrectly  stating  that  the  next  term  of  court  in  Ontario  county  would 
be  held  Jime  6,  1921,  obtained  from  a  justice  of  the  Eighth  district  on 
the  last  day  an  order  ex  parte  extending  his  time  to  answer  for  20  days, 
and  served  the  order  with  a  notice  of  appearance  on  the  plaintiff's 
attorney. 

The  plaintiff's  attorney,  believing  that  the  order  was  obtained  for 
the  purpose  of  delay,  went  before  the  same  justice  and  appUed  ex  parte 
for  an  order  modifying  the  previous  order,  showing  that  the  extension 
granted  would  very  likely  result  in  the  cause  passing  the  term  of  court 
appointed  to  be  held  in  Ontario  county  on  May  2,  with  the  result  that 
the  justice  modified  the  order  giving  the  defendant  15  days'  additional 
time  to  answer,  but  not  to  demur  or  otherwise  plead,  but  upon  condi- 
tion that  the  defendant  should  not,  by  obtaining  further  extensions  of 
time,  or  by  amendment  of  such  answer,  or  otherwise,  impede  plaintiff's 
right  to  have  such  action  tried  at  the  next  Trial  Term  in  Ontario  coun- 
ty, appointed  to  be  held  May  2,  nor  in  any  manner  prevent  such  trial. 

On  April  7,  the  defendant's  attorney,  being  perilously  near  the  end  of 
the  time  granted  by  the  last  order,  and  having  failed  to  have  his  an- 
swer prepared,  obtained  a  show-cause  order  asking  for  additional  time, 
and  on  a  hearing  before  the  same  justice,  obtained  on  April  11,  a  fur- 
ther modification  of  the  order,  which  provided  that  he  should  have  six 
days'  additional  time,  so  he  might  answer  on  April  14,  with  the  same 
conditions  imposed,  and  further  that  the  attorney  should  accept  serv- . 
ice  of  a  notice  of  trial  for  the  May  Trial  Term. 

The  plaintiff  noticed  the  case  for  trial  and  placed  it  on  the  calendar 
of  the  Ontario  Trial  Term.  The  defendant  on  April  14  (again  his  last 
day  to  answer)  obtained  an  order  to  show  cause  returnable  before  a 
Special  Term  in  the  Seventh  district,  whereby  he  sought  to  have  va- 
cated or  modified  the  previous  orders  made,  and  opening  his  default 
and  further  extending  his  time  to  plead.  His  motion  was  denied  on 
April  15,  but  he  was  relieved  of  his  default  in  not  answering  April  14, 
upon  condition  that  he  serve  his  answer  on  or  before  April  20. 

This,  stated  as  briefly  as  possible,  completes  the  story  of  the  at- 
tempts of  the  defendant  to  delay  his  pleading,  except  that  he  has  failed 
to  serve  an  answer  and  applied  ex  parte  on  April  18,  just  before  the 
time  to  answer  again  expired,  to  an  associate  justice  of  this  court, 
and  obtained  a  stay  pending  the  argument  of  this  appeal.  From  the 
three  orders  above  enumerated  the  defendant  appeals,  claiming  he  has 
been  deprived  of  his  legal  rights  to  demur ;  that  he  has  not  had  time  to 
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prepare  his  answer,  because  of  the  absence  of  the  defendant  and  the 
many  and  important  engagements  of  his  counsel. 

On  the  other  hand,  it  is  claimed  on  the  part  of  the  plaintiif  that  he 
has  been  rendered  destitute  by  the  machinations  of  the  defendant  and 
those  acting  for  him ;  that  the  cause  of  action  is  simple,  and  an  answer 
putting  in  issue  the  allegations  of  the  complaint  could  be  readily  drawn ; 
and  that  the  conventional  excuse  of  an  absent  client  is  not  very  persua- 
sive here  because  the  attorney  for  the  defendant  was  present  and  ad- 
vising at  all  the  interviews  between  the  parties  on  the  occasions  in- 
volved in  the  cause  of  action,  and  had  personal  knowledge  of  all  the 
transactions  between  the  parties,  and  participated  with  defendant  in 
the  division  of  plaintiff's  property  obtained  by  the  fraud  and  deceit  al- 
leged, and  shortly  after  became  a  director  of  the  corporation.  The 
plaintiff's  counsel  asserts  in  an  affidavit,  and  it  is  not  denied,  that  as 
early  as  February  last  he  went  over  the  facts  in  this  litigation  with 
the  defendant's  attorney,  who  was  then  fully,  aware  of  all  the  facts  at 
that  time,  when  an  effort  to  reach  some  settlement  was  being  made. 

Probably  no  provisions  of  our  present  Code  have  been  oftener  re- 
sorted to  by  those  who  wish  to  obtain  the  benefit  of  the  law's  delays  and 
thereby  vex,  oppress,  and  discourage  honest  suitors,  than  the  provisions 
permitting  amendments  as  of  course  and  extensions  of  time  by  order. 
The  latter  have  too  often  been  improvidently  granted.  These  remedies 
were  wisely  provided,  so  that  those  who  in  exceptional  cases,  in  good 
faith,  were  unable  to  prepare  their  pleadings  within  the  20  days  allow- 
ed by  statute,  might  be  aJfforded  relief  in  emergencies.  Where  there  is 
good  faith  and  comity  between  attorneys,  stipulations  extending  time 
are  granted  for  the  asking,  if  there  be  a  willingness  on  the  other  side 
to  reach  a  speedy  trial  of  the  issues  in  difference  between  the  parties. 

[1]  These  provisions  granting  extra  time  do  not  confer  absolute 
rights  on  a  delinquent  party.  They  are  granted  as  a  favor,  to  prevent 
an  injustice  being  done,  upon  good  cause  shown.  Code  Civ.  Proc.  §§ 
781,  542;  General  Rules  of  Practice,  24.  They  imply  absolute  good 
faith  on  those  who  seek  their  beneficial  relief  and  a  willingness  to  aid  the 
other  party  in  obtaining  his  rights. 

In  all  cases  where  the  parties  are  seeking  it,  it  is  the  duty  of  the 
courts  to  afford  an  opportunity  for  a  speedy  adjudication  of  the  dif- 
ferences between  them,  as  speedy  as  is  possible,  considering  other 
causes  also  pressing,  and  the  right  of  a  party  to  become  prepared  for 
trial,  and  to  have  his  fair  day  in  court.  Particularly  is  this  true  in 
cases  where  the  party  seeking  relief  is  aged,  infirm,  or  destitute,  and 
obtaining  relief  in  his  lifetime  is  imperative.  The  criticism  of  both 
the  thoughtless  and  the  thoughtful  is  more  directed  to  the  delays  af- 
forded by  our  judicial  system  than  to  any  or  all  other  imperfections. 
Time  must  always  be  an  element  in  reaching  just  decision,  but  the 
courts  should  not  encourage  any  'dilatory  practices  on  the  part  of  liti- 
gants and  their  attorneys. 

It  was  not  at  all  necessary  that  the  defendant  be  present,  if  the  at- 
torney wished  to  demur  to  the  complaint.  A  demurrer  is  a  simple 
pleading,  readily  prepared.  It  required  no  statements  of  the  facts,  and 
the  client  could  give  no  advice  on  ,the  law,  when  deciding  whether  or 
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not  the  complaint  was  demurrable.  In  fact,  when  making  his  first 
application  for  an  extension  of  time,  the  attorney  said  nothing  about 
demurring.  He  merely  said  he  had  been  unable,  owing  to  his  own  en- 
gagements and  the  absence  of  his  client  on  account  of  his  health,  to 
prepare  and  serve  an  answer,  and  that  from  conversations  with  the 
defendant  with  reference  to  the  facts  of  the  case,  he  believed  the  de- 
fendant had  a  good  and  substantial  defense  on  the  merits.  It  is  evi- 
dent that  the  desire  to  demur,  if  any  ever  existed,  is  entirely  an  after- 
thought, and  the  much  talk  we  have  heard  on  the  subject  of  this  valu- 
able right  being  lost  is  for  effect. 

There  must  have  been  some  time  within  the  first  20  days,  or  within 
26  additional  days  granted  by  the  several  orders,  when  an  answer  could 
have  been  prepared  in  consultation  with  the  client,  if  consultation  was 
needed.  It  seems  that  there  had  been  a  consultation  before  the  attor- 
ney applied  for  the  first  order,  and  the  deiends^t  was  in  Erie  county 
and  made  an  affidavit  on  'April  13 ;  but,  if  the  defendant  wks  absent, 
the  attorney,  being  familiar  with  the  facts,  could  have  prepared  the 
answer  and  sent  it  to  the  defendant  for  verification,  and  he  would 
need  to  be  far  distant  not  to  receive  it  and  return  it  in  ample  season. 
'  As  for  the  manifold  engagements  of  counsel,  perhaps  all  that  it  is 
necessary  to  say  is  that,  if  but  a  small  fraction  of  the  time  expended  in 
making  and  arguing  the  numerous  motions  and  preparing  this  appeal 
had  been  utilized  in  preparing  an  answer,  the  defendant  would  not 
now  be  in  the  position  he  finds  himself.  If  that  position  is  embarras- 
sing to  the  defendant,  he  may  place  the  blame  on  the  dilatory  tactics 
employed  in  his  behalf,  which  a  simple  recital  of  the  facts  portrays. 

[2]  It  is  too  obvious  that  the  main  purpose  of  all  concerned  on  the 
part  of  the  defendant  has  been  to  devise  some  method,  protected  by 
our  rules  of  practice,  of  getti^ig  this  case  continued  beyond  the  Ontario 
May  Term.  We  cannot  lend  the  authority  of  the  court  to  such  mani- 
fest purposes  of  delay.  The  defendant  is  now  in  default,  the  stay  of 
proceedings  not  extending  his  time  (McGown  v.  Leavenworth,  2  E.  D. 
Smith  24,  31 ;  Nichols'  Practice,  938),  and  is  in  court  seeking  favors. 
He  should  be  given  an  opportunity  to  defend  and  a  fair  day  in  court, 
but* on  condition  that  he  will  not  seek  to  delay  the  plaintiff  in  his  rem- 
edy. 

[3,4]  The  justice  who  granted  the  order  had  power  to  modify  it, 
and  in  the  exercise  of  reasonable  discretion  had  the  right  to  annex  con- 
ditions to  the  favor  sought  by  the  defendant,  so  long  as  he  did  not  pro- 
hibit any  legal  defense.  Parmenter  v.  Roth,  9  Abb.  Prac.  (N.  S.)  385. 
The  defendant  could  have  rejected  the  order  and  answered  immediate- 
ly ;  instead  he  elected  to  take  the  extension  of  time,  but  has  sought  to 
reject  the  conditions.  By  failing  to  serve  his  answer,  he  has  taken  the 
benefit  of  the  orders,  and  cannot  now  be  heard  to  complain  of  the  con- 
ditions imposed  upon  him.  I  find  no  abuse  of  discretion  on  the  part  of 
the  justice  in  making  the  orders  appealed  from;  rather  I  think  the 
course  adopted  was  one  which  would  prevent  unnecessary  delay  and 
promote  the  ends  of  justice. 

[5]  While  actions  cannot  be  tried  until  they  are  at  issue,  in  open- 
ing a  default,  the  courts  may  impose  such  reasonable  conditions  in  the 
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interests  of  justice  as  they  deem  fit.  One  who  asks  an  order,  which  a 
court  may  in  its  discretion  grant  or  refuse,  must,  if  he  obtains  it,  sub- 
mit to  the  conditions  which  the  court  imposes.  Johnson  v.  Cameron 
Coal  Co.,  85  N.  Y.  648;  Dembitz  v.  Orange  County  Traction  Co.,  147 
App.  Div.  588,  132  N.  Y.  Supp.  597;  Matter  of  Prentice,  155  App. 
Div.  480,  139  N.  Y.  Supp.  1027. 

The  defendant  should  have  three  days  after  service  of  a  copy  of  the 
order  of  this  court  in  which  to  prepare  and  serve  his  answer,  on  con- 
dition that  he  submit  himself  to  the  jurisdiction  of  the  Ontario  May 
Trial  Term,  without  question  on  the  time  of  pleading  or  the  date  of 
issue,  failing  which  he  may  be  regarded  as  in  default  in  pleading.  The 
Trial  Term  will  have  authority  to  hear  the  defendant's  application  for 
time  for  preparation  and  to  fix  the  day  of  trial  in  its  discretion. 

The  orders  appealed  from  are  affirmed,  with  $10  costs  on  each  or- 
der, and  printing  disbursements,  and  with  leave  to  defendant  to  an- 
swer within  three  days  under  the  condition  stated  in  the  opinion.  All 
concur. 


PEOPLE  ex  reL  KLAUBER  v.  WENDELL,  State  Comptroller. 

(Supreme  Court,  Appellate  Division,  Third  Department.    May  4,  ld21.) 

L  Statutes  49s»205— Every  part  viewed  io  rdation  to  every  other  part. 

In  confitruing  a  statute,  every  part  thereof  must  be  viewed  in  rela- 
tion to  every  other  part. 
t.  TaxatioD  ^=»363^,  New,  vol.  18  Key-No.  Series — ^No  ineome  tax  on  appre- 
ciatioD  in  value  from  first  of  year  to  sale;   ''gain  derived." 

Where,  in  year  1919,  when  Income  Tax  Law  went  Into  effect,  owner 
sold  securities  for  less  than  the  price  at  which  he  had  purchased  them 
prior  to  that  year,  but  in  excess  of  their  market  value  on  January  1st  of 
that  year,  the  state  comptroller  improperly  included  in  the  gross  income 
of  the  seller,  as  defined  by  section  359,  the  difference  between  the  market 
value  on  January  1,  1919,  and  their  selling  price,  since  the  "gain  derived," 
spoken  of  in  section  353,  means  such  gain  as  is  described  and  referred  to 
in  section  359. 

Certiorari  by  the  People,  on  the  relation  of  Edward  Klauber,  to 
review  a  determination  of  James  A.  Wendell,  as  Comptroller  of  the 
State  of  New  York,  in  assessing  an  income  tax  against  the  relator. 
Determination  annulled,  and  proceeding  remitted  to  the  Comptroller,  to 
adjust  the  tax  on  the  basis  of  the  relator's  contention. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Paskus,  Gordon  &  Hyman,  of  New  York  City  (Arthur  B.  Hyman,  of 
New  York  City,  of  counsel),  for  relator. 

Charles  D.  Newton,  Atty.  Gen.  (James  S.  Y.  Ivins,  of  Albany,  of 
counsel),  for  respondent. 

COCHRANE,  J.  The  question  in  this  case  involves  the  proper  con- 
struction of  section  353  of  article  16  of  the  Tax  Law  (Consol.  Laws,  c. 

^s>For  otber  cases  see  same  topic  ft  KBY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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60) ;  such  article  being  commonly  known  as  the  Income  Tax  Law.    Said 
section  353  is  as  follows : 

"For  the  purpose  of  ascertaining  the  gain  derived  or  loss  sustained  from 
the  sale  or  other  disposition  of  property,  real,  personal  or  mixed,  t^e  hasis 
shall  be  first,  in  case  of  property  acquired  before  January  first,  nineteen  hun- 
dred and  nineteen,  the  fair  market  price  or  value  of  such  property,  as  of 
January  first,  nineteen  hundred  and  nineteen,  and,  second,  in  case  of  prop- 
erty acquired  on  or  a^ter  that  date,  the  cost  thereof ;  or  the  inventory  value, 
if  the  inventory  is  maae  In  accordance  with  this  article." 

The  facts  are  as  follows :  In  the  year  1919  the  relator  sold  certain 
securities  for  less  than  the  price  at  which  he  had  purchased  them  prior 
to  that  year,  but  in  excess  of  their  market  value  on  January  1st  of  that 
year.  The  comptroller  included  in  the  gross  income  of  the  relator,  as 
defined  by  section  359  of  the  Tax  Law,  the  difference  between  the 
market  value  of  such  securities  on  January  1,  1919,  and  their  selling 
price,  and  has  assessed  the  tax  against  the  relator  accordingly. 

[1,  2]  There  was  in  fact  no  profit  from  the  transaction,  but  an  ac- 
tual loss.  The  result  seems  so  harsh  to  the  taxpayer  that  it  necessitates 
a  careful  scrutiny  of  the  statute,  with  a  view  to  determining  its  purpose, 
and  whether,  if  susceptible  to  different  constructions,  the  proper  con- 
struction has  been  selected.  I  think  the  construction  adopted  is  based 
on  too  narrow  and  limited  a  view  of  the  phraseology  employed,  and 
does  not  properly  reflect  the  legislative  purpose.  In  construing  a  stat- 
ute, every  part  thereof  must  be  viewed  in  relation  to  every  other  part. 
Turning  to  section  359,  which  defines  "gross  income,"  we  find,  omitting 
the  portion  of  the  section  irrelevant  to  the  present  inquiry,  and  confining 
ourselves  to  such  part  only  as  is  so  relevant,  that  gross  income  "includes 
gains,  profits  and  income  derived  from  *  •  *  *  sales  or  dealings  in 
property.  *  *  *  "  in  that  part  of  the  section  thus  quoted  two  ideas 
stand  prominently  forth.  First,  there  must  be  an  actual  sale  or  dealing 
in  respect  to  the  property ;  and,  second,  there  must  be  a  gain  or  profit  de- 
rived from  such  sale  or  dealing.  And  such  gain  or  profit  naturally 
means  the  difference  between  the  purchase  price  and  selling  price. 
There  is  nothing  in  said  section  359  to  indicate  the  contrary.  With 
these  ideas  in  mind,  we  turn  again  to  section  353,  and  our  effort  must  be 
to  reconcile  and  harmonize  the  two  sections,  and  construe  them  with 
reference  to  each  other  and  so  as  to  give  to  each  its  proper  force  and  ef- 
fect. 

Section  353  speaks  of  "the  gain  derived"  from  the  sale  of  property, 
and  that  clearly  means  such  "gain"  as  is  described  and  referred  to  in 
section  359.  And  section  353  then  provides  that,  for  the  purpose  of 
ascertaining  such  gain,  the  basis  shall  be,  in  case  of  property  acquired 
before  1919,  the  market  value  thereof  on  January  1st  of  that  year. 
The  two  sections,  read  together,  to  my  mind  clearly  indicate  that  there 
must  first  be  a  gain,  as  indicated  in  section  359,  as  between  the  purchase 
price  and  selling  price,  and  then,  in  cases  where  there  is  such  a  gain, 
the  portion  thereof  subject  to  taxation  shall  be  ascertained  by  deducting 
the  market  value  of  the  property  on  January  1,  1919,  from  its  selling 
price.  The  Legislature  did  not  intend  to  treat  that  as  a  gain  which  was 
an  actual  loss,  simply  because  there  was  an  appreciation  in  value  after 
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January  1,  1919,  but  in  cases  where  there  was  an  actual  gain  in  the 
selling  price  over  the  cost  price  to  include  as  gross  income  only  that 
portion  of  such  gain  as  accrued  after  January  1,  1919.  That  was  the 
year  when  the  Income  Tax  Law  became  effective,  and  the  legislative 
purpose  clearly  was  not  to  tax  any  gains  or  profits  which  might  have 
accrued  before  that  year,  but  to  include  in  gross  incomes  only  that  por- 
tion of  the  gains  or  profits  which  accrued  during  the  taxable  period  in 
cases  where  such  gains  or  profits  had  actually  been  derived. 

These  two  sections  353  and  359  of  the  State  Tax  Law  so  far  as  con- 
cerns the  question  here  presented  are  sfcstantial  transcripts  of  the 
corresponding  sections  of  the  federal  Income  Tax  Law  (sections  202, 
213  IComp.  St  Ann.  Supp.  1919,  §§  6336y8bb,  6336%ff]).  We  may 
therefore  profitably  consider  the  purpose  of  tfie  Congress  in  respect 
thereto  as  bearing  on  the  question  here  presented.  March  1,  1913,  was 
fixed  in  the  federal  statute  corresponding  to  January  1,  1919,  in  the 
state  statute  as  the  basis  for  ascertaining  the  gain  derived  or  loss  sus- 
tained from  the  sale  or  other  disposition  of  property  in  the  case  of  prop- 
erty acquired  before  said  March  1,  1913.  The  Sixteenth  Amendment 
to  the  federal  Constitution  conferring  on  Congress  power  to  collect  tax- 
es on  incomes  without  apportionment  became  effective  in  February  of 
that  year.  Congress,  in  the  legislation  to  which  reference  has  been 
made,  declared  in  effect  that  profits  and  gains  on  sales  of  property 
should  be  treated  as  income.  The  constitutionality  of  that  provision 
has  been  questioned,  and  the  Congress  evidently  recogni2e4  the  serious- 
ness of  the  question  as  applied  to  gains  or  profits  which  accrued  or  were 
earned  prior  to  the  constitutional  amendment. 

The  manifest  purpose  of  the  Congress,  therefore,  as  it  seems  to  me, 
was  to  exclude  all  gains  or  profits  which  accrued  prior  to  the  constitu- 
tional amendment,  and  which  were  realized  by  sales  or  transactions 
thereafter,  making  only  such  portion  of  such  gains  or  profits  as  accrued 
after  the  amendment  subject  to  the  tax.  The  purpose  was  not  to  make 
an  appreciation  in  the  value  of  property  subsequent  to  the  anriendment 
the  subject  of  taxation,  irrespective  of  whether  or  not  the  entire  trans- 
action involved  a  gain  or  loss.  Of  course  the  state  Legislature  is  not 
fettered  by  constitutional  restrictions,  as  was  the  Congress ;  but,  having 
adopted  the  act  of  Congress  substantially  in  haec  verba,  it  is  reasonable 
to  assume  that  the  purpose  of  the  two  enactments  was  the  same,  al- 
though the  motive  and  necessity  for  such  purpose  did  not  exist  in  re- 
spect to  the  state  enactment.  I  conclude  that  full  effect  and  meaning 
may  be  given  to  section  353  of  the  Tax  Law,  by  applying  it  only  to 
those  cases  where  a  sale  or  other  transaction  results  in  an  actual  gain 
or  profit  and  the  history  and  origin  of  the  statute,  as  well  as  a  reason- 
able construction  thereof,  and  a  due  regard  both  to  the  equities  of  the 
taxpayers  and  justice  to  the  state  all  combine  to  indicate  that  such  was 
the  legislative  purpose. 

Since  writing  the  foregoing  opinion  the  United  States  Supreme  Court 
in  the  cases  of  Goodrich  v.  Edwards,  Collector  of  Internal  Revenue, 

254  U.  S. ,  41  Sup.  Ct.  390,  65  L.  Ed. ,  and  Walsh,  Collector 

of  Internal  Revenue,  v.  Brewster,  254  U.  S. ,  41  Sup.  Ct.  392,  65 
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L.  Ed. ,  has,  without  reference  to  constitutional  requirements,  con- 
strued the  federal  statute  as  the  state  statute  is  here  construed. 

Determination  annulled,  with  $50  costs  and  disbursements,  and  pro- 
ceeding remitted  to  the  comptroller,  to  adjust  the  tax  on  the  basis  of 
the  relator's  contention.    All  concur. 


(196  App.  Div.  740) 

UVALDE  ASPHALT  PAVING  CO.  v.  CITY  OP  NEW  YORK. 

(Supreme  Court,  AppeUate  Division,  First  Department.    May  13,  1921.) 

1.  Trial  ^»234(l)»AdDM)iiltion  to  Jury  to  dter^gard  self-servins^  portions  of 

letters  held  insuffieleiit. 

Where  numerous  letters  containing  self-serving  declarations  were  ad* 
mitted  in  evidence,  an  admonition  to  the  jury  not  to  pay  attention  to  such 
portions  of  the  letters  as  were  self-serving  was  insufficient  to  prevent  the 
jury  from  having  the  impression  that  general  statements  in  the  letters 
were  tantamount  to  evidence  of  the  facts  therein  mentioned,  especially  as 
the  jury  were  constituted  the  judges  of  what  was  and  what  was  not  seit- 
serving. 

2.  Municipal  corporations  <&=»374(4)~^In  eontractor^s  action  for  breach  of 

contract,  admission  of  other  contracts,  with  nothing  to  siiow  their  rele- 
Yancy,  held  error. 

In  a  contractor's  action  against  a  city  for  breaches  of  the  contract  for 
the  construction  of  a  road,  increasing  the  cost  to  the  contractor  of  doing 
the  work,  the  admission  of  various  other  contracts  in  respect  to  sewers, 
transverse  roads,  etc.,  without  showing  their  relevancy,  keld  error,  as 
tending  to  impress  the  jury  with  the  idea  that  the  city  had  no  right  to 
make  such  contracts,  and  that  the  contractor  was  entitled  to  be  com- 
pensated for  delays  caused  thereby. 

3.  Evidence  <&=»66— OontTEustor  presumed  to  have  known  of  city's  intention 

to  eonstmct  transvwse  roads  autliorized  by  statute. 

As  Laws  1805,  c.  130,  authorized  the  city  of  New  York  to  lay  out  a 
grand  boulevard,  with  not  more  than  15  roads  running  transversely  un- 
derneath it,  it  was  a  matter  of  common  knowledge,  and  one  contracting  to 
construct  the  boulevard  may  fairly  be  presumed  to  have  known,  that  the 
city  contemplated  the  building  of  a  number  of  transverse  roads,  especially 
where  the  contractor  bid  on  two  of  the  contracts  for  the  construction  of 
such  transverse  roads. 

4.  Evidnice  €=>241(2)— Of  arrangement  with  city  contractor's  superinteHdeoi 

inadtaaissible  against  dty.  / 

In  a  contractor's  action  against  a  city  for  breaches  of  the  contract, 
increasing  the  cost  of  doing  the  work,  testimony  of  a  subcontractor  as  to 
a  conversation  with  the  contractor's  deceased  superintendent,  in  which 
they  arranged  to  start  at  a  particular  point  and  work  both  ways,  was  in- 
admissible against  the  city. 

5.  Evidence  ^=s»314(l) — ^Testimoiiy  as  to  engineer's  practice  to  malce  oral 

itMincet  before  writing  letter  held  inadmissible  as  hearsay. 

In  connection  with  a  letter  written  to  a  city  by  a  contractor's  en- 
gineer concerning  delay  in  furnishing  curb  stakes,  testimony  that  it  was 
the  engineer's  practice  to  make  oral  requests  for  anything  that  he  wanted 
before  writing  a  letter  was  hearsay  and  inadmissible. 

6.  Evidence  ^s>317(l)— That  deceased  engineer  told  witness  he  had  spoken 

to  dty  authorities  about  matter  held  incompetent. 

In  a  contractor's  action  against  a  city,  testimony  that  a  fitness  had  con- 
versations with  the  contractor's  deceased  superintendent,  in  which  he  men- 

^s»For  other  casM  see  same  topic  ft  KET-NUMBBR  in  all  Key-Numbered  Dlgeati  A  Indexoi 


Digitized  by 


Google 


Sup.  Ct.)      UVALDE  ABPHAIiT  PAVINO  CO.  V.  CITY  OP  NEW  YORK        306 

(188  N.Y.S.) 

tioned  the  fact  that  he  had  spoken  on  several  occasions  to  the  city  au- 
thorities about  a  certain  matter,  was  clearly  Incompetent. 
7.  Evidence  «==>513(8),  522-*Where  amtraet  gave  dty  power  to  decide  man* 
ner  of  iMstg  work,  expert  evidence  as  to  dUferent  manner  and  eoat  in- 
aAnisBiMe. 

In  a  contractor's  action  against  a  city  for  breaches  of  a  contract,  In- 
creasing the  cost  of  doing  the  work,  where  the  contract  contained  numer- 
ous provisions  authorizing  the  borough  president  and  city's  engineer  to 
decide  the  manner  of  doing  the  work,  testimony  of  experts  as  to  their 
conclusion  as  to  the  manner  in  which  the  work  should  be  done,  and  as 
to  the  cost  of  the  work  if  done  according  tp  such  method,  held  inadmis- 
sible, as  allowing  the  experts  to  decide  a  nmtter  left  by  the  contract  to 
the  borough  president  and  city's  engineer. 

8.  Wotfc  and  labor  ^=»13— Measure  of  damages  for  improper  demands  com- 

plied with  by  contractor  stated. 

Where  a  contractor  has  complied  with  the  improper  demands  of  the 
owner  under  protest,  and  completed  the  contract,  the  damages  are  to 
be  based  on  the  quantum  meruit  of  the  increased  cost  incurred  in  con- 
sequence of  the  unwarranted  items  of  interference. 

9.  Municipal  corporations  ^=»374(4) — Oontract^Hr,  in  action  against  dty  for 

lireacli,  bound  to  sIidw  increase  of  cost  of  doing  work  by  interference  of 
dty. 

A  contractor,  suing  a  city  for  breaches  of  a  contract  for  the  construc- 
tion of  a  road,  increasing  the  cost  to  the  contractor,  was  bound  to  show 
how  much  the  cost  of  doing  tbe  work  was  increased  by  the  improper  acts  of 
the  other  party  by  definite  proof,  notwithstanding  the  difSculty  of  proving 
the  damages,  in  view  of  the  fact  that  the  contract  covered  a  large  area 
and  was  on  a  unit  price  basis,  and  debarred  the  contractor  from  re- 
covering damages  for  various  matters  by  reason  of  the  power  conferred 
on  the  city  authorities  to  control  and  direct  the  manner  in  which  the 
work  should  be  done. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Uvalde  Asphalt  Paving  Company  against  the  City 
of  New  York.  From  a  judgment  on  a  verdict  in  favor  of  plaintiff 
for  $421,006.09,  and  from  an  order  denying  defendant's  motion  for 
a  new  trial,  and  granting  plaintiff's  motion  for  an  additional  allowance 
of  $2,000,  defendant  appeals.  Reversed,  new  trial  granted  in  part, 
and  judgment  directed  for  plaintiff  in  part. 

Argued  before  CLARKE,  R  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (James  A. 
Donnelly,  of  New  York  City,  of  counsel,  and  John  F.  O^Brien  and 
Henry  J.  Shields,  both  of  New  York  City,  on  the  brief),  for  appellant. 

Edward  M.  Grout  and  Paul  Grout,  both  of  New  York  City  (Edward 
M.  Grout,  of  New  York  City,  of  counsel,  and  Dean  Potter,  of  New 
York  City,  on  the  brief),  for  respondent. 

GREENBAUM,  J.  This  action  arises  out  of  a  contract  made  be- 
tween the  parties  on  September  11,  1902,  for  the  construction  of  the 
Grand  Concourse,  from  161st  street  to  Mosholu  Parkway,  in  the  bor- 
ough of  the  Bronx:  The  complaint  sets  forth  two  causes  of  action : 
The  first,  for  moneys  alleged  to  have  been  earned  under  the  contract ; 

«=»Por  other  cases  see  same  topic  A  KEY-NUMBER  la  all  Key- Numbered  Digests  &  Indexe.' 
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and  the  second,  for  damages  for  the  defendant's  alleged  breach  of 
the  contract.  ^ 

The  trial  court  directed  a  verdict  for  the  plaintiff  as  prayed  for  in 
the  first  cause  of  action  for  the  full  amount  thereof,  with  interest, 
making  a  total  of  $42,484.43.  So  far  as  the  appeal  relates  to  that 
part  of  the  judgment  which  resulted  in  a  direction  of  a  verdict  by  the 
court  upon  the  first  cause  of  action  for  $28,364.90,  with  interest,  mak- 
ing a  total  of  $42,484|.43,  we  are  of  opinion  that  the  court  was  justified 
in  so  directing  the  jury. 

In  respect  of  the  second  cause  of  action,  however,  an  entirely  differ- 
ent situation  exists.  The  record  of  the  trial  is  an  exceedingly  volumi- 
nous one.  The  second  cause  of  action  is  predicated  upon  various  al- 
leged breaches  of  the  contract  during  its  performance,  on  the  part  of 
the  defendant,  in  that  it — 

^*f tilled  and  neglected  to  prepare  and  furnish  necessary  detailed  plans  to  plalu- 
tiff  as  required  by  said  contract,  and  furnished  erroneous  and  faulty  plans: 
refused  to  permit  plaintiff  to  make  suitable  foundations  for  the  viaduct, 
♦  ♦  *  and  failed  and  neglected  to  give  proper  stakes  and  grades  for  said 
work,  and  failed  to  procure  and  give  to  plaintiff  at  the  proper  time  permits 
to  do  certain  portions  of  said  contract  work ;  failed  and  neglected  promptly  to 
procure  as  required  easements  necessary  for  the  proper  performance  of  said 
contract;  interfered  with  plaintiff's  work  by  the  pcrfonnance  of  work  inde- 
pendent of  said  contract  by  its  subordinates,  and  through  independent  contrac- 
tors; arbitrarily  revised  and  changed  the  plans  and  portions  of  said  work; 
refused  to  permit  plaintiff  to  perform  the  work  in  the  manner  contemplated  Dy 
the  contract ;  refused  and  neglected  to  give  plaintiff  possession  of  the  site  of 
vthe  whole  work ;  constructed  and  permitted  the  construction  of  various  numer- 
ous sewers  and  water  mains  throughout  and  on  the  site  of  the  work,  and  per- 
mitted the  said  work  to  be  delayed,  and  failed  to  complete  it  or  to  require  it  to 
be  completed  within  the  contract  periods,  or  within  a  reasonable  time  there- 
after ;  required  plaintiff  to  do  work  not  called  for  by  its  contract,  but  cover- 
ed by  said  contracts  of  Independent  contractors ;  required  plaintiff  to  do  again 
work  which  theretofore  had  been  duly  and  proi)€rly  performed  by  it ;  refused 
and  neglected  to  remove  obstructions  from  the  site  of  the  work,  which  it  was 
defendant's  duty  to  remove  or  to  require  to  be  removed;  constructed  trans- 
verse roads  and  viaducts  across  and  under  the  site  of  plaintiff's  work,  thereby 
obstructing  it,  and  cutting  it  into  separate  sections,  and  preventing  plaintiff 
from  proceeding  with  said  work  as  a  unit,  and  from  transporting  and  de- 
positing available  excavated  material  from  one  portion  of  the  work  to  an- 
other ;  and  damaged  and  destroyed  work  performed  by  plaintiff,  necessitating 
the  doing  of  said  work  again." 

'  It  was  alleged  that,  by  reason  of  the  foregoing  acts  of  commission 
and  omission  on  the*  part  of  defendant,  the  work  of  completing  the 
contract  was  made  more  expen$ive  by  the  sum  of  $464,416.29,  for 
which  sum,  as  damages,  judgment  was  demanded  hy  the  plaintiff.  By 
its  bill  of  particulars  the  plaintiff  limited  its  claim  to  the  sum  of  $376,- 
376.93,  for  which  amount  the  jury  found  a  verdict  in  favor  of  the 
plaintiff. 

The  defendant's  answer,  after  general  denials,  set  up:  (1)  Pay- 
ment; (2)  that  the  plaintiff  exceeded  by  129^/^  days  the  contract  al- 
lowance of  1,000  working  days  within  which  to  complete  the  contract, 
for  which  excess  the  defendant  would  be  entitled  to  'liquidated  damages 
amounting  to  $6,475 ;  (3)  that  the  contract-  authorized  the  letting  of 
other  contracts,  and  that  any  delays  that  were  caused  by  the  letting  of 
said  contracts  were  provided  for  by  the  contract  and  were  within  the 
contemplation  of  the  parties;    (4)   that  the  contract  authorized  the 
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suspension  of  the  work  in  the  interest  of  the  city,  and  that  the  work 
was  suspended;  (5)  that  plaintiff  released  the  defendant  from  all 
claims;  and  (6)  as  a  counterclaim,  that  plaintiff  failed  to  make  re- 
pairs to  the  work  called  for  under  the  contract,  amounting  to  $43,110. 
The  contract  is  not  for  a  gross  sum.  It  is  what  is  known  as  a  unit 
price  job ;  that  is,  to  be  paid  for  at  specified  unit  rates  for  the  different 
kinds  of  materials  furnished  and  of  work  performed.  The  contract 
was  awarded  the  plaintiff  as  the  lowest  public  bidder.  The  proposals 
for  estimates  contained,  inter  alia,  the  following  provisions : 

"Grading  of  the  Grand  Boulevard  and  Concourse,  from  East  161st  street  to 
Mofiholn  Parkway,  and  constructing,  temporary  roadways,  sidewalks,  and 
paths.  •  ♦  ♦  The  time  allowed  for  the  completion' of  the  whole  work  will 
be  1,000  consecutive  working  days.  The  time  so  allowed  refers  to  consecutive 
working  days,  and  not  to  the  aggregate  time  of  such  inspectors  as  may  be 
appointed  on  the  work.  •  •  ♦  Bidders  must  satisfy  themselves,  by  person- 
al examination  of  the  location  of  the  proposed  work  and  by  such  other  means 
as  they  may  prefer,  as  to  the  accuracy  of  the  foregoing  engineer's  estimate. 
Bidders  must  also  determine  for  themselves  the  probable  amount  of  slnkage, 
shrinkage,  or  settlement,  and  allow  therefor,  and  shall  not,  at  any  time  after 
the  submission  of  a  proposal,  dispute  or  complain  of  such  statement  or  esti- 
mate, nor  assert  that  there  was  any  misunderstanding  in  regard  to  the  depth 
or  character  of  the  excavation  and  flUing  to  be  made,  or  the  nature  or  amount 
of  the  work  to  be  done.  •  •  •  Bidders  are  specially  notified  that  the 
president  of  the  borough  reserves  the  right  to  determine  the  times  and 
places  for  commencing  and  prosecuting  the  work,  and  that  postponement  or 
delay  on  the  whole,  or  any  part  thereof,  occasioned  by  the  precedence  of  the 
other  contracts,  which  may  be  either  let  or  executed  before  or  after  the  ex- 
ecution of  the  contract  for  this  work,  cannot  constitute  a  claim  for  damnge^, 
nor  for  a  reduction  of  the  damages  fixed  for  delay  in  completing  the  work 
beyond  the  "time  allowed." 

The  agreement  signed  by  the  respective  parties  defines  the  word 
"engineer,"  whenever  used  in  the  specifications  or  in  the  contract,  as 
the  "engineer  designated  by  the  president  to  act  in  the  premises,  limited 
to  the  particular  duties  intrusted  to  him."  Other  provisions  materiaT 
to  the  consideration  of  this  appeal  are  the  following : 

"The  contractor  agrees  that  the  amounts  and  quantities  of  materials  to  be 
furnished  and  the  work  to  be  done,  as  stated  In  the  proposals  for  estimates 
for  the  said  work,  are  approximate  only;  that  he  is  satisfied  that  the  fore- 
going estimate  of  quantities  is  sufilclently  accurate  to  determine  the  prices 
according  to  which  he  will  do  tlie  work  required  by  this  contract  in  accord- 
ance therewith;  and  that  he  shall  not  and  will  not  at  any  time  dispute  or 
complain  of  such  statement,  nor  assert  that  there  was  any  misunderstanding 
in  regard  to  the  depth  or  character  of  the  excavation  to  be  made,  or  the  nature 
or  amount  of  Uie  materials  to  be  furnished  or  work  to  be  done ;  and  he  will 
complete  the  entire  work  to  the  satisfaction  of  the  president  and  in  accord- 
ance with  the  specifications  and  the  plans  therein  mentioned,  and  that  he  will 
not  ask,  demand,  sue  for,  or  recover  for  the  entire  work  any  extra  compen- 
sation beyond  the  amount  payable  for  the  several  classes  of  work  In  this 
contract  enumerated,  which  shall  be  actually  performed  at  the  prices  therefor 
herein  agreed  upon  and  fixed.  No  inspection,  approval,  or  acceptance  of  any 
part  of  the  work  herein  contracted  for,  or  of  the  materials  used  therein,  or 
any  payment  on  account  thereof,  shall  prevent  the  party  of  the  first  part 
from  objecting  to  the  acceptance  of  the  work  or  materials  at  any  time  there- 
after during  the  existence  of  this  contract." 

"(D)  To  prevent  all  disputes  and  litigation  the  chief  engineer  shall  in  all 
cases  determine  the  amount  or  the  quantity  of  the  several  kinds  of  work 
which  are  to  be  paid  for  under  this  contract,  and  he  shall  determine  all  ques- 
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tioDS  Id  relation  to  the  work  and  the  construction  thereof,  or  the  materials 
employed  therein,  and  he  shall  in  all  cases  decide  every  question  which  may 
arise  relative  to  the  execution  of  this  contract  on  the  part  of  the  contractor, 
and  his  estimate  and  decision  shall  be  final  and  conclui^ve,  and  such  estimate 
and  decision,  in  case  any  question  shall  arise,  shall  be  a  condition  precedent 
to  the  right  of  the  contractor  to  receive  any  money  under  this  agreement." 

"(F)  The  contractor  will  begin  the  work  herein  agreed  to  be  performed 
on  such  date  as  the  president  shall  notify  him  to  begin.  The  time  hereinafter 
Hxed  for  the  completion  of  the  work  shall  begin  to  run  on  and  from  the  date 
so  notified.  The  place  where  the  work  Is  to  be  begun  ^  will  either  be  stated 
in  said  notice  or  designated  on  the  ground  by  the  engineer  or  inspector. 
•  •  •  The  contractor  will  carry  on  the  work  with  such  force,  and  in 
fiuch  manner  and  order,  and  at  such  times  and  seasons  as  may  be  directed  by 
the  engineer.  He  wlU  execute  all  the  work  In  every  respect  In  a  thorough 
and  workmanlike  manner,  and  he  will  fully  and  entirely  perform  this  con- 
tract on  his  part  before  the  ^plration  of  1,000  consecutive  working  days.  In 
the  computation  of  the  number  of  consecutive  working  days,  the  length  of 
time  (expressed  in  days  or  parts  of  days)  during  which  the  work  or  any  part 
thereof  has  been  delayed  in  consequence  of  the  condition  of  the  weather  or 
6y  any  act  or  omission  of  the  party  of  the  first  part  (italics  ours),  (all 
of  which  shall  be  determined  by  the  president,  who  shall  certify  to  the  same 
In  writing,  and  whose  determination  and  certificate  thereof  shall  be  binding 
and  conclusive  upon  the  contractor),  shall  be  allowed  to  the  contractor  and 
excluded  from  said  computation.  Sundays,  and  also  all  holidays  on  which  no 
work  is  done,  shall  also  be  and  shall  be  deemed  to  have  been  excluded  from 
said  computation.  No  demand  by  the  contractor  that  the  president  deter- 
mine  and  certify  the  matters  aforesaid  shall  be  of  any  effect  whatsoever,  unless 
the  same  be  made  In  writing  and  duly  served  upon  the  president,  prior  to  the 
filing  In  the  ofiice  ot  the  comptroller  of  the  city  of  New  York  of  the  final  cer- 
tificate of  the  completion  and  acceptance  of  the  work.  •  •  •  But  neither 
an  extension  of  time  for  any  reason  beyond  the  date  fixed  herein  for  the  com- 
pletion of  the  work,  nor  the  doing  and  acceptance  of  any  part  of  the  work 
called  for  by  the  contract,  shall  be  deemed  to  be  a  waiver  by  the  president  of 
the  right  to  abrogate  this  contract  for  abandonment  or  delay,  in  the  manner 
as  provided  for  in  this  agreement." 

Subdivision  (G)  provides  for  the  payment  of  $50  as  liquidated  dam- 
ages for  the  delay  of  completion  for  each  and  every  day — 

^*the  time  here  before  allowed  for  that  purpose.  •  ♦  ♦  If,  before  the 
completion  of  the  work  contemplated  herein,  it  shall  become  necessary  to  do 
any  other  or  further  work  on  or  about  this  regulating,  etc.,  than  is  provided 
for  In  this  contract,  the  contractor  will  not  in  any  way  interfere  with  or  molest 
such  other  person  or  persons  as  the  president  may  employ  to  do  such  work, 
and  will  suspend  such  part  of  the  work  herein  specified,  or  will  carry  on  the 
same  In  such  manner  as  may  be  ordered  by  the  president,  to  afford  all  reason- 
able facilities  for  doing  such  work,  aud  no  other  damage  or  claim  by  the  con- 
tractor therefor  shall  be  allowed,  except  such  extension  of  the  time  si)eclfied 
In  this  contract  for  the  performance  thereof  as  the  president  may  deem  rea- 
flonable.    ♦    ♦     • »» 

"(S)  The  president  shall  have  the  right  to  make  contracts,  and  construct 
and  repair,  and  to  grant  permits  to  construct  or  repair,  any  sewer  or  sewers, 
and  to  grant  permits  for  house  connections  with  sewers  or  drains  in  the 
streets;  also  the  right  to  grant  permits  to  reset  or  renew  any  frames  and 
heads  of  Croton  water  or  gas  stopcocks,  or  to  lay  gas  or  water  pipes,  or  to 
construct  necessary  appurtenances  In  connection  therewith,  and  to  grant 
permits  for  house  connections  with  water  and  gas  pipes  in  the  streets,  or 
for  any  purpose  (italics  the  court's)  at  any  time  prior  to  the '  completion  of 
the  work  embraced  in  this  agreement,  and  the  right  of  suspending  the  work 
embraced  In  this  agreement,  or  any  part  thereof,  at  any  time  during  the 
progress  of  the  same,  for  the  purpose  or  purposes  herein  stated^  or  for  anv 
othsjr  .purpose  (italics  ours),  without  other  compensation  to  the  contractor 
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for  such  suspengion  than  extending  the  time  for  completing  the  work  as 
much  as  It  may  have  been.  In  the  opinion  of  the  president,  delayed  by  such 
suspension,  and  the  contractor  shall  not  Interfere  with  or  place  any  impedi- 
ment in  the  way  of  any  person  or  persons  who  may  be  engaged  In  the  construc- 
tion or  repair  of  such  sewer  or  sewers,  or  doing  other  ioork  above  specified.*' 

Among  the  specifications  forming  a  part  of  the  contract  in  detailing 
the  work  to  be  done  are  the  following : 

"Laying  crosswaliLS  where  required;  grading  approaches  to  intersecting 
streets  and  avenues;  •  *  «  constructing  an  arch  and  approaches  at 
East  175th  street  and  Morris  avenue,  and  work  incidental  thereto ;  lowering 
and  raising  aU  street  monuments  to  the  proper  relative  height  In  regard  to 
grade.     ♦     •     • 

"10.  The  work  under  this  agreement  shall  be  prosecuted  at  and  from  as 
many  different  points,  at  such  times  and  in  such  part  or  parts  of  the  streets 
and  avenues  on  the  line  of  the  work,  and  with  such  force  as  the  president,  by 
the  engineer,  may  from  time  to  time  during  the  progress  of  the  work  deter- 
mine, at  each  of  which  points  an  Inspector  or  inspectors  may  be  placed  to 
supervise  the  same.  Should  postponement  or  delay  be  occasioned  by  the 
precedence  of  other  contracts  on  the  line  of  the  work,  which  may  be  either 
let  or  executed  before  or  after  the  execution  of  this  contract,  no  claim  for 
damages  therefor  snail  be  made  or  allowed. 

"11.  Jn  the  progress  of  the  work  the  contractor  will  be  required  to  aftord 
the  necessary  facilities  to  the  company  or  companies  owi^ng  rail  tracks  on 
the  line  of  the  work,  or  to  their  agents,  In  the  preservation  of  the  same  from 
injury,  either  by  removal  or  otherwise,  without  charge  therefor.  In  case  it 
be  necessary  to  remove  the  said  tracks  or  any  portion  of  them,  the  said  com- 
pany or  companies  will  be  notified  by  the  president  to  remove  the  same  within 
a  specified  time,  and  the  contractor  shall  not  interfere  with  the  said  tracks, 
or  any  portion  thereof,  until  the  expiration  of  the  time  spedfled  in  said 
notice.    •    ♦    ♦ 

"14.  ♦  ♦  •  The  prosecution  of  the  work  or  any  part  of  It  shall  also  be 
suspended  at  such  other  times  and  for  such  periods  as  the  president  may  from 
time  to  time  determine ;  no  claim  or  demaiid  shall  be  made  by  the  contractor 
for  damages  by  reason  of  such  suspensions  in  the  work,  but  the  periods  of 
such  suspensions  will  be  excluded  in  computing  the  time  hereinafter  limited 
for  the  completion  of  the  work.  During  such  suspensions  all  materials  de- 
livered upon,  but  not  placed  in,  the  work  shall  be  neatly  piled  or  removed, 
so  as  not  to  obstruct  public  travel. 

"15.  Any  incumbrances  or  obstructions  which  may  be  upon  the  line  of  the 
work  when  it  is  begun,  or  may  thereafter  be  placed  there,  shall.  If  directed  by 
the  engineer,  be  removed  by  the  contractor  at  his  own  expense.    •    •    • 

"19.  At  all  Intersecting  streets  or  avenues,  so  much  of  the  existing  road- 
ways, pavements,  sidewalks,  curb,  gutter,  flagging  and  crosswalks  as  may  be 
directed  by  the  engineer  shall  be  properly  adjusted  to  the  work  under  this  con- 
tract, making  safe  and  easy  approaches.     *     •     • 

"21.  All  loss  or  damage  arising  out  of  the  nature  of  the  work  to  be  done  un- 
der this  agreement,  or  from  any  unforeseen  or  unusual  obstructions  or  diffi- 
culties which  may  be  encountered  In  the  prosecution  of  the  same,  or  from 
the  action  of  the  elements,  shall  be  sustained  by  the  contractor  afore- 
said.   •     ♦    • 

"103.  No  unnecessary  Interference  with  public  property  will  be  allowed, 
and  such  portions  of  the  roadway  as  directed  shall  be  macadamized  at  one 
time,  leaving  the  remaining  portions  open,  clear,  and  in  good  condition  for 
travel.    •    • 

"167.  If  it  should  be  necessary  to  complete  the  grading  at  the  temporary 
railroad  south  of  East  204th  street,  before  said  railroad  is  abandoned,  a 
trestle  will  be  built  over  the  same  according  to  plans  and  specifications  to 
be  furnished  by  the  engineer." 
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The  Concourse  to  be  constructed  was  4  miles  in  length  and  182  feet 
in  width.  A  description  of  the  territory  through  which  the  Concourse 
was  to  be  built  was  given  by  the  defendant's  chief  engineer  as  follows: 

"The  Ck)ucourse  was  laid  out  on  a  ridge  between  Jerome  avenue  and 
about  midway  between  Jerome  avenue  and  Webster  avenue,  and  extended 
from  161st  street  to  Mosholu  Parkway  on  the  north.  It  was  laid  out  for 
the  purpose  of  connecting  the  principal  part  of  Manhattan— the  drives  of  the 
upper  part  of  Manhattan  with  the  parkways  of  the  Bronx.  It  was  almost  vir- 
gin territory,  and  was  quite  irregular,  and,  being  over  a  ridge,  it  required  a 
great  deal  of  excavation  and  embankment  in  order  to  bring  the  surface  to  easy 
grades.  161st  street  was  an  important  street  at  the  southerly  end ;  in  fact,  it 
is  the  only  street  with  a  moderate  grade  between  149th  street  and  177th  street 
or  Tremont  avenue.  At  175th  street  there  was  an  extensive  depression,  extend- 
ing about  800  feet  on  the  center  line  of  the  Concourse,  and  its  depth  is  about  50 
feet  below  the  grade  of  the  Concourse  and  I  think  about  75  or  80  feet  below  the 
highest  point  on  the  Concourse,  the  natural  surface.  At  Bumslde  avenue 
there  was  a  depression  of  about  10  feet;  Bumslde  avenue  having  been 
graded  across  some  years  before  and  paved,  and  a  trolley  track  was  operated 
thereon.  At  204th  street  there  was  a  large  depression,  about  30  feet  below 
the  grade  of  the  Concourse,  and  about  10  feet  south  of  that  street,  as  laid  ont 
on  the  final  map,  there  was  a  railroad  right  of  way,  which  was  formerly  used 
by  the  Jerome  Park  &  Villa  Site  Company.  From  204th  street  to  the  norther- 
ly end  of  the  Concourse  was  approximately  1,500  feet.  North  of  the  B^ngs- 
brldge  road  thore  was  an  extensive  pile  of  rock,  running  from  zero  to  12  or  lb 
feet  in  height." 

The  notification  by  the  defendant  for  the  commencement  of  the 
work  was  given  on  October  2,  1902,  and  the  place  for  commencing  the 
work  was  fixed  at  175th  street.  Instead,  however,  of  beginning  at 
175th  street,  the  plaintiff  started  the  work  at  173d  street.  The  contract 
was  completed  on  November  13,  1909.  The  general  superintendent 
representing  the  plaintiff  on  the  work  in  question  was  one  George  Clark, 
who  died  in  April,  1909. 

The  first  witness  called  in  behalf  of  plaintiff  was  Ralph  T.  Rokeby. 
the  president  of  the  corporation,  who  admitted  that  he  was  not  an  ai- 
gineer.  His  duties  in  respect  to  the  company  were  those  of  an  execu- 
tive. He  testified  that  the  city's  engineer  directed  the  work  to  be  be- 
gun at  175th  street,  but  that  as  matter  of  fact  it  was  begun  at  173d 
street.  At  the  outset  of  his  testimony  he  was  asked  what  was  the  gen- 
eral plan  which  the  plaintiff  company  mapped  out  for  the  prosecution 
of  the  work.  The  defendant's  counsel  objected  to  any  such  testimony, 
upon  the  ground  that  the  contract  provided  that  the  times  and  places 
and  manner  in  which  the  work  was  to  be  done  were  under  the  direction 
of  the  defendant's  chief  engineer.  He  was,  however,  permitted  to 
state  over  the  objection  of  the  defendant  that — 

"Our  plan — the  company's  plan — was  to  start  exactly  where  we  did."  "Our 
intention  was  to  take  the  good  rock  and  find  a  place  there  to  build  a  road  to 
it,  a  railroad,  and  take  the  rock,  cut  it,  and  have  it  handy  to  put  in  the  bridge 
abutment." 

At  another  place  this  witness  testified  that  the  "general  plan  that  we 
had,  our  two  engineers  and  myself,  was  to  start  here  immediately  and 
at  both  ends  to  connect  up  with  the  railroad  from  each  end,"  and  that 
he  visited  the  job  about  once  a  week,  usually  on  Saturdays,  at  about 
1  o'clock,  when  he  would  drive  over  the  work  with  a  horse  and  wag- 
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on,  accompanied  by  the  superintendent,  Clark.  It  was  thus  evident  that, 
while  he  was  familiar  in  a  general  way  with  what  was  going  on  during 
the  progress  of  the  work,  he  was  not  in  a  position  to  testify  with  any 
definiteness  as  to  the  details  of  the  alleged  delays  and  the  consequences 
occasioned  thereby.  Moreover,  he  lacked  technical  knowledge  as  to 
many  of  the  matters  which  were  involved  in  the  construction  of  the 
Concourse. 

[1]  Notwithstanding  this,  and  despite  that  his  knowledge  of  what 
was  done  is  largely  based  qpon  hearsay,  a  mass  of  correspondence  was 
permitted  to  go  into  evidence  as  though  it  was  that  of  the  witness, 
much  of  it  embodied  in  letters  written  by  the  deceased,  Mr.  Clark,  which 
contained  self-serving  declarations  of  the  plaintiff.  Although  these 
letters  were  objected  to,  they  were  nevertheless  admitted,  witii  a  gen- 
eral statement  on  the  part  of  the  court  that  the  jury  would  not  pay 
attention  to  such  portions  of  the  letters  as  were  self-serving.  Such  an 
admonition  might  perhaps  have  been  sufficient  in  an  isolated  case,  where 
the  court  specially  pointed  out  an  incompetent  statement  and  directed 
the  jury  to  disregard  it.  But  it  is  evident  that,  where  numerous  let- 
ters containing  self-serving  declarations  are  admitted  in  eviderfce,  the 
jury  would  scarcely  be  in  a  position  to  differentiate  between  the  com- 
petent and  incompetent  portion  of  the  letters,  and  that  they  would 
give  scant  heed  to  casual  observations  of  the  court  during  the  course 
of  the  trial  that  they  are  to  disregard  such  portions  of  the  letters  as 
offend  the  rules  of  evidence.  Under  such  a  procedure  the  jury  were 
constituted  the  judges  of  what  was  and  was  not  self-serving. 

Letter  after  letter  admitted  in  evidence  was  open  to  the  criticism 
that  it  contained  self-serving  declarations.  Some  of  them  referred  to 
alleged  complaints  of  property  owners,  said  to  have  been  made  as  to 
the  delay  in  prosecuting  the  work.  That  counsel  for  the  defendant 
repeatedly  objected  to  the  introduction  of  these  letters  appears  from 
the  following  c6lloquy : 

"Mr.  Donnelly:  I  do  not  want  to  have  the  jury  get  the  impression  by 
sitting  here  and  allowing  this  line  to  go  in  evidence  which  states  only  a 
series  of  assumptions — 

"The  Court :  Anything  in  a  letter  declaratory  of  an  existing  state  of  facts 
is  not  proof  of  facts  existing. 

"Mr.  Grout:   Unless  the  letter  is  resi>onded  to  by  the  other  side. 

"The  CJourt:  Admitting  the  fact. 

"Mr.  Grout:    Or  failing  to  deny  it. 

"The  Court:  But  the  letter  of  itself  does  not  prove  anything,  except  that 
It  was  sent," 

In  other  words,  the  plaintiff  in  this  way  got  before  the  jury  a  mass 
of  self-serving  declarations,  which  must  have  had  the  effect  of  impress- 
ing the  jurors  that  such  general  statements  were  tantamount  to  evi- 
dence of  the  facts  therein  mentioned. 

[2]  There  were  also  many  contracts  into  which  the  city  had  entered 
with  various  contractors  in  respect  of  such  matters  as  sewers,  build- 
ing of  transverse  roads,  etc.,  which  were  admitted  in  evidence  over  ob- 
jection, without  showing  their  relevancy.  In  this  connection  it  should 
be  borne  in  mind  that  the  contract  between  the  plaintiff  and  defendant 
provided  as  follows: 
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"Sbonld  postponement  or  delay  be  occasioned  by  tbe  precedence  of  otber  con- 
tracts  on  the  line  of  the  work,  which  may  be  either  let  or  ezecnted  before  or 
after  the  execution  of  this  contract,  no  claim  for  damages  therefor  shall  be 
made  or  allowed." 

The  introduction  of  these  contracts  must  necessarily  have  tended  to 
impress  the  jury  witli  the  idea  that  the  defendant  had  no  right  to 
enter  into  such  contracts,  and  that  the  plaintiff  was  thereby  delayed 
in  the  prosecution  of  its  work  for  which  it  was  entitled  to  be  com- 
pensated. Of  course,  in  respect  to  any  given  contract,  if  it  were  sho¥m 
that  the  defendant  unreasonably  did  some  act  in  connection  therewith, 
whereby  plaintiff  was  delayed  in  its  work  or  put  to  increased  expense,, 
there  might  he  propriety  in  allowing  that  contract  in  evidence. 

[3]  One  of  the  claims  for  damages  made  by  the  plaintiff  is  based 
upon  the  fact  that  the  defendant  awarded  contracts  for  the  construc- 
tion of  transverse  roads,  which  it  was  claimed  had  the  effect  of  de- 
laying the  plaintiff  in  its  operations  and  interfering  with  its  work ;  the 
ground  of  such  claims  being  that  it  was  not  contemplated  by  the  par- 
ties, when  the  contract  in  suit  was  given  to  the  plaintiff,  that  such 
transverse  roads  would  be  built.  In  this  connection  it  should  be  ob- 
served that  the  construction  of  the  Concourse  was  expressly  authorized 
by  legislative  enactment  by  chapter  130  of  the  Laws  of  1895,  entitled: 

"An  act  to  lay  out  and  establish  a  grand  boulevard  and  concourse  together 
with  not  more  than  15  roads  running  transversely  underneath  the  said  boule- 
vard, in  the  city  of  New  York." 

It  was  therefore  a  matter  of  common  knowledge,  and  it  may  fairly 
be  presumed  that  the  plaintiff  knew  when  it  made  its  contract  with  the 
city,  that  a  part  of  the  construction  of  the  Concourse  contemplated 
the  building  of  a  number  of  transverse  roads.  Indeed,  the  cross-ex- 
amination of  Mr.  Rokeby  elicited  that  the  plaintiff  had  submitted  bids 
for  two  of  the  contracts  for  the  construction  of  transverse  roads. 

[4]  The  next  witness  called  by  plaintiff  was  James  P.  Donovan,  a 
contractor  who  worked  for  the  plaintiff  from  October  2,  1902,  to 
July,  1905.  This  witness  was  asked  whether- he  had  had  any  talk  with 
Mr.  Clark,  the  plaintiff's  superintendent,  as  to  what  the  plaintiff's  plan 
was  for  doing  the  work,  and  over  the  objections  of  defendant's  counsel 
he  was  permitted  to  answer  that — 

"We  arranged  to  start  at  173d  street  and  work  both  ways,  north  and 
south,  with  horses  and  trucks,  until  the  time  that  we  could  place  raUroad 
and  rails." 

This  conversation  with  Mr.  Clark  clearly  was  inadmissible. 

The  next  witness  called  for  the  plaintiff  was  one  Ferdinand  C.  Ryder, 
who  was  employed  on  the-  Concourse  job  by  the  plaintiff  from  1904- 
to  1908r-1909  in  the  capacity  of  foreman.  It  appears  from  his  testi- 
mony that  there  were  several  gangs  of  men  at  work,  each  gang  con- 
sisting of  25  to  30  men.  This  witness  testified  as  to  where  the  exca- 
vated material  was  dumped  near  173d  street,  and  to  the  alleged  inter- 
ferences of  the  city's  inspectors  with  dumping  at  that  place.  He  work- 
ed at  different  parts  of  the  job  from  time  to  time,  and  he  left  the  work 
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•during  a  portion  of  the  earlier  period  of  his  employment,  and  returned 
some  time  in  1SK)5. 

The  next  witness  was  one  Edward  F.  Ehrlich,  who  was  in  th^  plain- 
tiff's  employ  commencing  in  the  spring  of  1907.  This  witness  esti- 
mated the  cost  of  taking  up  and  restoring  the  curb  and  flagging,  which 
he  said  had  been  destroyed  or  injured  by  the  sewer  contractors,  at 
the  sum  of  $8,020.20.  He  also  estimated  the  cost  of  restoring  the  gut- 
ters, due  to  the  same  cause,  at  $7,511.14,  and  some  other  minor  items. 
He  testified  that  he  had  personal  knowledge  of  these  matters  and  that 
he  based  the  cost  upon  the  number  of  stonecutters  who  were  working 
there  and  the  quantity  of  the  material  that  was  taken  up  and  relaid. 

The  next  witness  was  one  Charles  N.  Backus,  who  entered  the  cm- 
ploy  of  the  plaintiff  in  October,  1902,  and  continued  with  them  until 
November,  1904.  He  was  an  assistant  to  Mr.  Clark,  the  superintend- 
ent. He  had  charge  of  the  approval  of  vouchers  and  checked  up  the 
time  books  and  pay  roll. 

The  next  witness  was  James  E.  Potterton,  who  was  employed  by  the 
plaintiflF  from  August,  1903,  until  the  Concourse  work  was  completed. 
After  its  completion  he  was  employed  for  a  considerable  time  in  the 
preparation  of  the  accounts  and  other  matters  in  connection  with  the 
•Concourse  litigation.  When  he  first  was  employed,  he  acted  as  time- 
keeper of  the  men  on  the  job.  In  addition  to  this  he  testified  that  he 
attended  to  general  office  work,  assisting  Mr.  Backus,  and  that  from 
September,  1904,  to  1906,  Mr.  Backus  being  absent  on  account  of  ill 
health,  he  only  supervised  the  timekeeping  and  performed  about  one- 
lialf  of  the  duties  which  formerly  devolved  upon  Mr.  Backus.  This 
witness,  who  was  not  an  engineer  and  not  connected  with  practical 
work  of  construction,  was  asked  such  questions  as  the  following : 

"Did  or  did  not  the  work  on  those  sewers  (referring  to  three  sewer  con- 
tracts) interfere  with  the  Uvalde  Company's  contracts?"  Objection  was  made 
to  this  question  on  the  ground  that,  if  there  was  interference,  such  inter- 
ference was  covered  by  the  contract  provisions. 

**The  Court:  You  may  state  what  the  Interference  was.  (Objection  over- 
ruled; exception  by  defendant.)  A.  They  interfered  to  the  extent  that  they 
occupied  the  site  of  our  work.  There  is  only  one  of  the  locations  that  you 
mention,  183d  street,  that  there  may  have  been  any  serious  interference  to  us 
because  we  were  working  right  at  the  same  location." 

[5]  This  witness  was  shown  plaintiff's  Exhibits  16  and  17,  being 
letters  written  by  Clark  to  the  cit/s  chief  engineer,  Briggs,  and  was 
tasked : 

"Do  you  remember  anything  of  the  subject-matter  of  these  letters?" 

To  which  he  replied : 

"Yes ;   I  should  say  there  was  a  delay  In  obtaining  the  curb  stakes.*' 
"Was  it  Mr.  Clark's  practice,  when  he  did  not  have  curb  stakes  and  monu- 
ments, to  write  a  letter  at  once,  or  first  make  oral  complaint,  and  then  after 
JSL  while  write  a  letter?" 

This  was  objected  to  as  hearsay.  The  court  overruled  the  objection, 
and  the  witness  answered: 
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"I  know  that  It  was  Mr.  Clark's  custom  to  go  to  the  department  and  make 
oral  requests  for  anything  that  he  wanted,  before  he  ever  followed  it  up  with 
a  letter." 

Of  course,  this  was  only  hearsay.    The  learned  court  erred  in  ad- 
mitting such  testimony. 
[B]  He  was  asked: 

"Do  you  remember  whether  or  not  there  was  any  oral  complaint  made  about 
the  tracks  in  161st  street?" 

And  he  was  permitted  to  answer,  over  objection,  as  follows: 

"I  had  some  conversations  with  Mr.  Clark,  in  which  he  mentioned  the  fact 
that  he  had  spoken  on  several  occasions  to  the  authorities  about  the  trackj$ 
being  in  our  way." 

Clearly  most  incompetent  testimony. 

[7]  Tliis  witness  was  allowed  to  testify  as  to  the  accounts  and  cost 
of  the  Concourse  work  as  shown  by  the  plaintiff's  books.  He  prepared 
an  account  from  the  books,  showing  the  net  cost  to  the  plaintiff  for 
performing  the  contract  for  the  construction  of  the  Concourse.  These 
items  were  embodied  in  a  statement,  which  was  put  in  evidence.  This 
memorandum  purports  to  show  the  actual  cost  of  the  various  items  of 
the  work,  such  as  earth  excavation,  rock  excavation,  fill,  pipes,  ma- 
sonry, curbs,  pavement,  gutters,  macadamizing,  repairs  and  general  ex- 
penses, superintendence,  and  other  matters.  Having  thus  been  allowed 
to  testify  to  the  cost  of  the  work  of  constructing  the  Concourse,  with- 
out any  evidence  tending  to  support  the  correctness  of  each  of  these 
items,  two  other  witnesses  were  produced  for  the  purpose  of  stating 
what,  in  their  opinion,  the  work  should  have  cost,  if  a  contractor  were 
allowed  to  conduct  the  work  according  to  his  own  views  and  methods. 
These  witnesses  were  John  B.  Malatesta  and  Thomas  J.  Gillis. 

They  were  first  interrogated  as  to  their  general  qualifications  to  tes- 
tify, and  were  then  asked  whether  they  had  examined  the  plans  and 
specifications  upon  which  the  contract  in  suit  was  based.  They  were 
asked  whether  they  had  computed  the  fair  and  reasonable  cost  of  doing 
the  work  required  thereunder,  and  whether  they  had  prepared  mem- 
oranda of  the  various  items  involved  therein.  Objection  was  made 
to  this  line  of  testimony  upon  the  ground,  among  other  things,  that 
such  evidence  was  not  proper  to  establish  the  damages  of  the  claims 
sustained  by  the  plaintiff.  The  objection  was  overruled.  Each  of 
these  witnesses  was  allowed  to  read  his  memorandum,  showing  what 
the  cost  of  the  various  items  in  his  opinion  would  be,  and  then,  after 
these  costs  were  totalized,  the  difference  between  their  estimates  of 
total  cost  and  the  total  cost  testified  to  by  Mr.  Potterton  was  accepted 
as  measuring  the  damages  sustained  by  the  plaintiff  by  reason  of  the 
defendant's  alleged  wrongful  acts. 

The  following  questions  put  to  and  answers  given  by  these  witnesses 
will  indicate  the  incompetency  of  their  testimony,  upon  which  their 
estimates  were  based,  even  if  plaintiff's  theory  for  ascertaining  dam- 
ages was  correct.     Malatesta  was  asked: 
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"Ajid  yoTi  planned  to  prosecute  the  work  In  what  manner?  A.  I  looked 
over  the  plan  of  the  work  with  an  engineer  from  the  Jerome  Park  reser^ 
voir,  and  we  came  to  the  conclusion  that  there  was  only  one  way  to  do  this 
icork  (italics  ours),  and  that  was  to  lay  a  track  at  the  viaduct  and  take  all 
the  fill  south  and  put  it  in  there,  providing  we  built  our  abutments  and  arch 
first.  That  was  the  first  thing  to  do;  the  first  thing  to  do  is  fill  the  arch. 
*  *  ♦  Q.  What  else  did  you  plan  to  do?  A.  To  run  the  railroad  from  there 
south  to  leiBt  street.  Q.  What  about  north  of  there?  A.  I  planned  to 
start  there,  and  fill  up  this  bole  south,  and  keep  on  going  north  all  the  time, 
and  the  same  way  at  204th  street.  Q.  And  to  use  a  railroad  up  there?  A. 
Yes ;  on  both  sides,  and  that  was  the  only  way  to  do  this  work.  Q.  You  did 
not  calculate  on  doing  all  this  by  horses  and  trucks?  A.  I  would  want  $2,- 
000,000  If  I  calculated  that  way." 

GUHs  testified  that  he  was  called  in  to  assist  the  plaintiff  in  preparing 
the  case  for  trial  and  to  give  his  opinion  as  to  the  reasonable  and  fair 
cost  of  doing  the  work  called  for  by  the  contract.    He  was  asked : 

"What  was  the  fair  and  reasonable  cost  in  the  year  1902  to  1903  of  excavat- 
ing earth,  excavating  rock,  filling,  and  building  retaining  walls  of  various 
kinds,  and  masonry  such  as  went  in  the  viaduct  at  175th  street,  and  macadam- 
izing and  laying  sidewalks  and  curbs  and  gutters,  and  work  generally  in- 
volved In  this  contract?" 

Objection  was  made  to  this  question  as  being  incompetent  and  ir- 
relevant in  proving  damages.  The  objection  was  overruled,  and  the 
witness  was  permitted  to  testify  as  to  the  items  which  went  into  the 
work,  and  what  in  his  judgment  should  have  gone  into  the  work,  and 
he  also  read  from  a  statement  on  which  he  had  made  calculations  of 
the  number  of  cubic  yards  of  earth  and  rock  that  would  be  required  to 
be  excavated,  and  the  amount  of  fill,  selected  fill,  and  other  measure- 
ments, and  to  give  his  opinion  as  to  what  the  entire  job  should  have  cost 
the  plaintiff. 

Mr.  Potterton  was  recalled  after  the  testimony  of  these  two  wit- 
nesses had  been  given,  and  was  shown  a  paper  dated  November  6, 
1919,  entitled  "Memorandum  of  Comparative  Cost  of  T.  J.  Gillis  and 
Actual  Cost  of  Concourse  Contract,"  as  testified  to  by  himself,  on 
which  there  were  columrtS  headed  as  follows :  "Gillis'  Estimate  Cost," 
"Actual  Cost,"  "Profit  and  Loss,"  and  "Allowed  Bill  of  Particulars." 
The  witness  explained  that  the  item  "Allowed  Bill  of  Particulars"  rep- 
resented the  "figures  that  we  (meaning  plaintiflf)  had  in  the  bill  of  par- 
ticulars." He  was  also  shown  a  like  paper,  prepared  in  the  same  way 
as  the  one  which  has  just  been  described,  excepting  that  it  referred  to 
the  testimony  of  J.  B.  Malatesta.  The  witness  testified  that  the  column 
headed  "Loss"  showed  what  the  actual  loss  of  each  item  was  to  the 
plaintiff.  Although  objection  was  made  to  the  introduction  of  such 
evidence,  on  the  ground  that  it  was  not  a  proper  way  of  proving  dam- 
ages, the  memoranda  of  both  witnesses  were  admitted  in  evidence.- 

The  two  expert  witnesses  were  practically  allowed  to  decide  the  best 
way  and  manner  in  which  the  work  was  to  be  conducted,  notwithstand- 
ing that  the  contract  conferred  that  power  upon  the  borough  president 
and  the  chief  engineer  of  the  city.  These  witnesses  set  themselves  up 
above  the  engineer  and  the  borough  president,  and  calmly  ignored  all 
the  provisions  in  the  contract  which  were  intended  to  safeguard  the 
interests  of  the  defendant  and  fix  the  rights  of  the  parties. 
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The  rule  of  damages  laid  down  by  the  learned  trial  justice  was  as 
follows : 

"In  the- assessment  of  damages  here  there  Is  not  any  conflict  with  respect 
to  amounts ;  that  Is,  the  city  does  not  put  upon  the  stand  any  person  to  dispute 
the  figures  that  are  presented  by  the  plaintiff.  The  rule  of  damages  Is  'this: 
A  person  who  is  in  the  conduct  of  a  work,  which  it  is  alleged  another  person 
with  whom  he  has  contracted  has  obstructed,  hindered,  delayed,  interfered 
with,  or  unreasonably  delayed,  sp  as  to  cause  him  damage.  Is  entitled  to  the 
ditference  in  money  between  what  it  would  have  cost  him  to  do  the  work  if 
he  were  allowed  to  proceed  reasonably,  or  allowed  to  proceed  unmolested  by 
any  arbitrary  action  or  unreasonable  action  of  his  co-contractor,  and  what  it 
did  cost  him  to  do  the  work  in  the  event  of  his  being  actually  obstructed, 
hindered,  delayed,  interfered  with,  or  where  there  was  failure  upon  the  part 
of  his  contractor  to  supply  him  with  the  necessary  facilities  which  the  con- 
tract accorded  him.  That  is  the  rule  of  damages,  and  it  is  a  simple  rule, 
and  it  is  a  very  reasonable  rule.  I  am  entitled  to  do  the  work  at  such  a 
price  as  will  not  cause  me  any  more  loss  for  output  of  money  to  do  the 
work  than  I  ought  to  be  compelled  to  put  out  by  the  reasonable  conduct  of  mj 
contractor,  whether  it  be  a  city  or  private  contractor.  That  difference  you 
have  here  In  specific  items.  There  is  no  dispute  with  respect  to  that,  and 
that  does  not  meaii  necessarily  that  you  are  bound  by  those  figures.  All 
figures  are,  of  course,  estimates,  excepting  those  which  have  been  actually 
paid  out.  The  cost  of  doing  this  work  is  not  disputed.  The  actual  cost  of 
men,  teams,  rock,  granite,  and  fill,  and  what-not  that  was  brought  into 
this  work,  is  a  matter  of  mathematical  demonstration,  and  there  is  no  dispute 
about  what  that  is.  The  amount  that  it  ought  to  have  cost  In  the  ordinary 
course  of  events,  without  unreasonable  Interference,  without  any  delay  that 
is  not  usual  ana  common  in  work  of  this  kind,  without  any  lack  of  assistance, 
reasonably  to  be  anticipated  in  affording  facilities  to  do  it  on  the  part  of  the 
city,  is  here  in  the  testimony  of  experts,  and  there  is  no  dispute  by  any  such 
expert,  so  that  you  have  not  that  particular  thing  to  reconcile,  and  you  are 
the  ludges  of  their  opinion ;  that  Is,  you  are  to  determine  reasonably  whether 
or  not  what  they  say  in  regard  to  the  amount  of  the  work  does  seem  to  be  a 
reasonable  charge  or  sum  for  the  particular  items  as  you  have  heard  them 
described." 

We  are  thus  clearly  confronted  with  the  question  whether  the  ob- 
jections of  the  defendant  to  the  rule  of  damages  taken  upon  the  trial, 
and  which  the  learned  trial  justice  in  his  charge  instructed  the  jury  to 
follow,  were  well  taken.  As  previously  stated*  the  method  allowed  for 
ascertaining  the  amount  of  damages  sustained  by  plaintiff  overlooks 
and  ignores  the  many  special  provisions  of  the  contract,  which  vested 
the  power  in  the  borough  president  and  also  in  the  chief  engineer  to  de- 
termine the  manner  in  which  and  the  conditions  under  which  the  work 
was  to  be  performed.  Some  of  these  provisions  will  be  briefly  restated. 
Plaintiff  was  not  permitted  to  assert  a  claim  that  there  was — 

**any  misunderstanding  in  regard  to  the  depth  or  the  character  of  the  exca- 
vation to  be  made  or  the  nature  or  amount  of  the  materials  to  be  furnished 
or  of  the  work  to  be  done." 

The  right  was  reserved  to  the  president  of  the  borough  "to  determine 
the  time  and  place  for  commencing  and  prosecuting  the  work."  Post- 
ponement or  delay  on  the  whole  or  any  part  thereof,  occasioned  by  the 
precedence  of  other  contracts,  which  might  be  either  let  or  executed 
before  or  after  the  execution  of  the  contract,  was  not  to  constitute  a 
claim  for  damages,  nor  for  a  reduction  of  the  damages  fixed  for  delay 
in  completing  the  work  beyond  the  time  allowed.    The  chief  engineer 
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was  made  the  arbiter  of  all  disputes  "in  relation  to  the  work  and  the 
construction  thereof,"  and — 

"He  Bball  in  all  cases  decide  every  question  which  may  arise  relative  to 
the  execution  of  the  contract  on  the  part  of  the  contractor,  and  his  estimate 
and  decision  shall  be  final  and  conclusive,  •  •  ♦  and  shall  be  a  condi- 
tion precedent  to  the  right  of  the  contractor  to  receive  any  money  under  tni» 
agreement.** 

It  was  also  provided : 

"That  the  contractor  shall  carry  on  the  work  with  such  force  and  in  such 
manner  and  under  and  at  such  times  and  seasons  as  may  be  directed  by 
the  engineer.'* 

The  plaintiff  was — 

''required  to  afford  the'  necessary  facilities  to  the  company  or  companies 
owning  rail  tracks  on  the  line  of  the  work  or  to  their  agents  In  the  preserva- 
tion of  the  same  from  injury,  either  by  removal  or  otherwise,  without  charge 
therefor." 

The  right  was  reserved  in  the  president  to  determine  when  operations 
upon  the  work  were  to  be  suspended  from  time  to  time,  and  that  during 
such  suspensions  all — 

"materials  delivered  upon  but  not  placed  in  the  work  shall  be  neatly  piled  or 
removed,  so  as  not  to  obstruct  public  travel/* 

It  was  also  provided  that — 

''Any  incumbrances  or  obstacles  which  may  be  upon  ttie  line  of  the  work 
when  it  Iff  begun  or  may  thereafter  be  placed  there  shall/  If  directed  by  the 
engineer,  be  removed  by  the  contractor  at  his  own  expense.'' 

The  contractor  also  agreed  to  sustain — 

^'all  loss  or  damage  arising  out  of  the  nature  of  the  work  to  be  done  or  for  any 
unforeseen  or  unusual  obstructions  or  difficulties  which  may  be  encountered 
In  the  prosecution  of  the  same  or  from  the  action  of  the  elements." 

Respondent  relies  upon  the  Borough  Construction  Co.  v.  City  of  New 
York,  200  N.  Y.  149,  93  N.  E.  480,  140  Am.  St.  Rep.  633.  The  Court, 
at  page  155  of  200  N.  Y.,  at  page  483  of  9^3  N.  E.  (140  Am.  St.  Rep. 
633),  referred  to  the  rule  of  damages  stated  in  Lentilhon  v.  New  York, 
102  App.  Div.  548,  92  N.  Y.  Supp.  897,  affirmed  185  N.  Y.  549,  77  N. 
E.  1190, as  follows:. 

"Damages  as  for  a  breach  of  contract  may  be  recovered  for  an  erroneous 
direction  of  a  representative  of  a  municipality,  authorized  to  give  directions 
in  the  premises  in  superintending  the  execution  of  contract  work,  which  are 
Insisted  upon  and  necessitate  the  performance  of  more  work  than  the  con- 
tract, properly  interpreted,  requires,  and  the  contractor  has  an  election  either 
to  refuse  to  proceed  and  recover  upon  a  quantum  meruit  for  the  work  al- 
ready done,  or  to  continue  under  protest  and  recover  the  value  of  the  extra 
work  upon  the  quantum  meruit  as  the  measure  of  damages  for  the  breach  of 
contract" 

The  court  also  referred  to  People  ex  rel.  Powers  &  M.  Co.  v.  Schnei- 
der, 191  N.  Y.  523,  84  N.  E.  1118,  in  which  the  contractor  complied 
with  the  improper  instructions  of  the  engineer  and  was  allowed  **to 
recover  what  amounted  to  the  extra  cost  of  doing  work  which  he  had 
been  improperly  instructed  to  do." 
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[8]  In  other  words,  the  authorities  just  referred  to  recognize  that 
the  proper  rule  of  damages,  in  a  case  where  the  contractor  has  complied 
with  the  improper  demands  of  the  owner  under  protest  and  completed 
his  contract,  which  is  the  case  before  us,  is  that  damages  are  to  be  based 
upon  a  quantum  meruit  of  the  increased  cost  incurred  in  consequence 
of  unwarranted  interferences.  Indeed,  in  the  Borough  Construction 
Company,  supra,  which  was  the  case  of  an  executed  contract,  the  opin- 
ion concludes  as  follows: 

"I  therefore  reach  the  conclusion  that  ft  judgment  awarding  daniages 
measured  by  some  of  the  items  proved  might  be  sustained,  but  that  the  jury 
were  permitted  to  take  into  account  other  items  which  were  not  a  proper 
subject  for  consideration,  and  inasmuch  as  it  is  not  possible  to  determine 
from  the  verdict  which  ones  were  made  the  measure  of  damages,  it  seems 
necessary  to  reverse  the  judgment  and  grant  a  new  trial." 

The  rule  of  damages  is  well  illustrated  in  Nason  Manufacturing 
Co.  V.  Stephens,  127  N.  Y.  602,  28  N.  E.  411,  which  also  was  a  case 
where  the  contract  was  an  executed  one.  The  court  there  said,  at  page 
606  of  127  N.  Y.,  at  page  412  of  28  N.  E. : 

"The  plaintiff's  claim  was  governed  by  the  contract  so  far  as  the  work  per- 
formed could  be  traced  by  It,  and  beyond  that  the  plaintiff  was  entitled  to  the 
quantum  meruit  [^ting  cases].  The  contract,  as  first  made,  determined  the 
price  of  the  entire  work.  But  by  reason  of  the  deviation  from  the  method 
originally  contemplated  by  the  parties  to  render  the  work  of  construction  of 
the  extension  of  the  tower  accessible  to  the  workmen,  the  contract  did  not 
furnish  any  guide  to  the  cost  of  that  rendered  necessary  for  such  purpose, 
and  the  plaintiff  necessarily  had  to  resort  to  evidence  in  that  respect,  if  it 
sought,  as  it  was  entitled,  to  recover  for  any  additional  expense  occasioned  by 
such  deviation.  Tnls  increased  expense  was  for  the  plaintiff  to  show,  by 
proving  that  the  means  it  was  required  to  adopt  for  the  purpose  were  more, 
and  how  much  more,  expensive  than  would  have  been  those  which  it  was  con- 
templated when  the  contract  was  made  could  be  provided  for  the  men  to 
work  from  upon  the  tower." 

In  Thilemann  v.  City  of  New  York,  82  App.  Div.  136,  81  N.  Y.  Supp. 
773,  where  a  contractor  was  interfered  with  by  the  city  in  the  build- 
ing of  a  sewer  in  allowing  dumping  on  the  premises  the  court  said : 

"By  its  own  act  in  permitting  the  other  contractors  to  proceed  with  grad- 
ing *  •  •  the  city  increased  the  plaintiff's  work,  and  for  the  additional 
cost  it  should  respond  in  damages." 

The  rule  adopted  upon  the  trial  of  the  instant  case  was  one  that  might 
be  proper  in  a  case  where  there  was  a  breach  of  an  executory  contract. 
In  such  a  case,  the  contractor,  not  having  been  permitted  to  perform, 
would  necessarily  be  in  a  position  where  he  could  not  show  what  the 
actual  cost  would  be  of  doing  the  work  as  provided  for  by  the  contract, 
and  h^  may  therefore  produce  evidence  as  to  the  estimated  cost  of  do- 
ing the  work  had  he  been  permitted  to  perform,  and  the  difference 
between  that  and  the  contract  price  would  fairly  measure  his  damages. 

L.  I.  Cont.  &  S.  Co.  V.  City,  204  N.  Y.  73,  97  N.  E.  483,  which  plain- 
tiff cites,  was  a  case  brought  for  damages  for  the  breach  of  an  execu- 
tory contract  in  which  the  court  said : 

"We  think  that,  according  to  the  record  now  before  us,  the  plaintiff  should 
have  recovered  as  damages  for  the  absolute  breach  of  the  contract  by  the 
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defendant  the  difference  between  the  coRt  of  performing  the  contract  and  the 
amount  agreed  upon  as  compensation,  including  as  part  thereof  the  market 
value  of  the  top  soil,  after  deducting  the  reasonable  expense  of  marketing  the 
same." 

[I]  But  the  rule  is  diflferent  in  the  case  of  an  executed  contract  in 
which  it  is  claimed  that  interferences  and  other  acts  of  the  party  sought 
to  be  charged  increased  the  cost  of  the  work.  In  such  a  case  it  is  in- 
cumbent upon  the  one  who  claims  to  have  been  damaged  to  show  how 
much  the  cost  of  doing  the  work  was  increased  by  the  improper  acts  of 
the  other  party.  He  should  be  limited  to  the  precise  ^damages  that 
he  actually  sustained  by  reason  of  the  interferences. 

The  rule  is  clearly  stated  in  Kcenan  &  Son  v.  H.  W.  Johns-Manville 
Co.,  184  App.  Div.  98,  171  N.  Y.  Supp.  582,  which  was  a  case  in  which 
damages  were  sought  because  of  noncompliance  on  the  part  of  the  de- 
fendant with  certain  provisions  of  the  contract,  as  a  result  of  which 
plaintiff  was  put  to  additional  cost  in  completing  the  work.  The  court 
said,  at  page  101  of  184  App.  Div.,  at  page  584  of  171  N.  Y.  Supp.  : 

'*The  question  involved  on  this  appeal  is  as  to  the  manner  of  proving  dam- 
ages, assuming  defendant  failed  to  keep  its  agreement  to  furnish  the  necessary 
cars  upon  which  to  load  the  machinery.  It  seems  to  me  that  the  measure  of 
damages  adopted  was  erroneous.  The  plaintiff  had  a  very  simple  and  logical 
way  of  establishing  its  damages  upon  proof  of  a  breach  of  the  contract.  If  the 
defendant  neglected  to  furnish  the  necessary  cars  to  enable  plaintiff  to  ex- 
peditiously perform  Its  contract,  plaintiff  could  have  proven  direct  damages 
which  it  sustained  by  reason  of  being  delayed.  It  might  have  shown  the  ex- 
pense it  was  put  to  by  reason  of  maintaining,  during  the  period  of  delay,  its 
force  of  men  and  trucks.  It  might  have  shown  additional  expense  caused  by 
being  forced  to  unload  its  trucks  at  the  Bush  Terminal  yards  and  rehandle  the 
goods  when  they  were  finally  loaded  upon  cars  when  furnished.  An  ele- 
ment of  its  damage  might  have  arisen  from  extra  Insurance  which  it  was  com- 
pelled to  carry  during  the  period  of  delay,  and,  perhaps,  Interest  upon  capital 
invested.  These  elements  of  damage  would  have  been  entirely  proper,  and 
would  have  flowed  logically  from  the  breach  of  the  contract  by  defendant,  if 
there  was  any  such  breach.*' 

It  is  thus  well  settled  that,  where  the  damages  are  of  such  a  nature 
as  to  be  capable  of  definite  ascertainment,  the  party  asserting  them  must 
resort  to  such  proof.  In  the  instant  case  it  was  incumbent  upon  the 
plaintiff,  in  every  instance  where  it  claimed  that  the  city  had  unjustly 
interfered  with  its  work  or  omitted  to  do  something  which  it  was  ob- 
ligated to  do,  to  show,  first,  that  there  was  such  unlawful  interference 
or  improper  action  taken  or  omitted  by  the  city,  and  then  to  establish 
by  competent  evidence  what  loss  it  sustained  by  reason  of  the  given  act 
of  interference  or  wrongdoing.  The  jury  would  thus  be  obliged  to 
consider  every  instance  of  interference  and  the  increased  expense  nec- 
essarily incurred  thereby  as  a  special  item  of  damage.  It  is  to  be  remem- 
bered that  this  work  covered  an  area  of  about  four  miles  and  thai  the 
plaintiff  was  working  thereon  at  different  parts  of  the  job.  The  evi^ 
dence  of  the  plaintiff  was  very  unsatisfactory  in  its  details  as  to  the 
direct  effect  of  defendant's  alleged  unlawful  interferences  in  increasing 
the  cost  of  construction  entitling  it  to  damages.  This  may  have  been 
due  to  some  extent,  perhaps,  to  the  death  of  Mr.  Clark,  whose  testimony 
was  unavailable,  and  doubtless  also  to  the  fact  that  it  was  very  diffi- 
cult, in  view  of  the  character  of  the  work,  bearing  in  mind  that  the  con- 
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tract  was  not  for  a  definite  sum,  but  upon  a  unit  price  basis,  and  that 
it  covered  a  very  large  area,  and  in  view  of  the  numerous  provisions  in 
the  contract  which  debarred  plaintiff  from  recovering  damages  by  rea- 
son of  the  power  conferred  upon  the  city  to  control  and  direct  the  way 
in  which  the  work  should  be  done,  and  to  suspend  operations  when  in 
the  judgment  of  the  borough  president  that  w^s  desirable,  and  of  the 
power  vested  in  the  chief  engineer  as  arbiter  to— 

'•determine  all  questions  in  relation  to  the  work  and  the  construction  there- 
of, or  the  materials  employed  therein,  and  •  •  •  in  all  cases  decide  every 
question  which  may  arise  relative  to  the  execution  of  this  contract  on  the 
part  of  the  contractor." 

The  burden,  however,  was  upon  the  plaintiff  to  prove  with  reasonable 
certainty  and  detail  the  damages,  if  any,  sustained  by  it  under  the  con- 
tract. 

For  the  errors  committed  during  the  course  of  the  trial  in  admitting 
incompetent  testimony,  and  for  the  erroneous  measure  of  damages  upon 
which  the  case  was  submitted  to  the  jury,  the  judgment  and  order  must 
be  reversed,  and  the  action  severed,  and  judgment  directed  to  be  en- 
tered upon  the  verdict  directed  for  the  plaintiff  upon  the  first  cause  of 
action,  with  trial  costs  to  be  taxed,  but  without  costs  of  this  appeal,  and 
a  new  trial  ordered  as  to  the  second  cause  of  action^  with  costs  of  this 
appeal  to  the  appellant  to  abide  the  event. 

Settle  order  on  notice.    All  concur. 


In  re  MILLER'S  ESTATE. 

(Surrogate's  Court,  New  York  County.    April  28,  1921.) 

Taxation  $=»876  (5) —Bequest  to  city  for  hospital  exempt  from  transfer  tax. 

A  bequest  to  the  city  of  Duluth,  In  trust  **for  the  establishment  of  a 
free  and  public  hospital,"  is  exempt  from  the  transfer  tax;  such  city 
being  empowered  by  its  charter  to  receive  gifts  for  such  purposes. 

On  motion  for  reargument.  Former  order  (109  Misc.  Rep.  267, 
178  N.  Y.  Supp.  554)  modified. 

Stewart  &  Shearer,  of  New  York  City  (McCready  Sykes,  of  New 
York  City,  of  counsel),  for  the  motion. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  opposed. 

COHALAN,  S.  The  application  for  reargument  of  the  appeal  from 
the  order  fixing  tax  in  this  matter  is  granted.  The  bequest  to  the  city 
of  Duluth,  in  trust  "for  the  establishment  of  a  free  and  public  hospi- 
tal," is  exempt  from  the  transfer  tax,  as  it  appears  that  the  city  is  em- 
powered by  its  charter  to  receive  gifts  for  such  purpose  (Matter  of 
Bumham's  Estate,  112  Misc.  Rep.  560,  183  N.  Y.  Supp.  539,  affirmed 

by  the  Appellate  Division,  Second  Department,  April  15,  1921,  

App.  Div.  — ,  187  N.  Y.  Supp.  929. 

The  order  appealed  from,  in  so  far  as  it  provides  for  imposition  of 
a  tax  on  the  bequest  to  the  city  of  Duluth,  is  reversed.  Submit  order 
on  notice,  modifying  taxing  order  in  accordance  with  this  decision. 
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SPINELLI  ▼.  MICHELLL 

(Supreme  Court,  Appellate  Tenn,  First  Department     May  24,  1921.) 

Landlord  and  tenant  0=»278M,  New»  toL  llA  Key-No.  Series— Summary  pn^- 
oeedbn^  for  nonpayment  of  rent  earaiot  be  maintained  without  showing 
that  the  rent  was  no  greater  than  for  previous  month. 

Under  Laws  1920,  c.  945,  summary  proceeding  for  nonpayment  of  rent 
cannot  be  maintained,  unless  the  landlord  alleges  and  proves  that  the 
rent  of  the  premises  described  in  the  petition  is  no  greater  than  the 
amount  for  which  the  tenant  was  liable  for  the  month  preceding,  and 
hence,  where  the  landlord's  proof  admittedly  showed  that  the  rent  sought 
exceeded  the  rent  for  the  previous  month,  the  proceeding  cannot  be  main- 
tained, regardless  of  any  waiver  by  the  tenant's  answer. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second 
District. 

Summary  proceeding  by  Francesco  Spinelli  against  Vincenzo  Mich- 
elli.  From  a  final  order  of  the  Municipal  Court  of  the  City  of  New 
York  awarding  possession  of  the  premises  to  the  landlord,  after  trial 
by  the  court  without  a  jury,  the  tenant  appeals.  Order  reversed,  and 
petition  dismissed. 

Argued  Mlarch  term,  1921,  before  BIJUR,  WAGNER,  LYDON,  JJ. 

Thomas  A.  Aurelio,  of  New  York  City,  for  appellant. 
Isidor  ly.  Daniels,  of  New  York  City,  for  respondent. 

WAGNER,  J.  This  was  a  summary  proceeding  for  nonpayment  of 
rent  for  the  month  of  October,  1920,  in  amount  $25.  The  tenant  an- 
swered, claiming  unreasonableness  of  the  same,  and  depositing  $21  in 
court,  which  he  had  before  offered  to  the  landlord,  had  been  refused, 
and  which  represented  the  amount  he  had  paid  for  the  same  rooms  the 
preceding  month. 

The  proceeding  was  brought  under  chapter  945  of  the  Laws  of 
1920,  which  forbade  the  institution  of  such  unless  the  petitioner  alleges 
in  his  petition  and  proves  that  the  rent  of  the  premises  described  in  the 
petition  is  no  greater  than  the  amount  for  which  the  tenant  was  liable 
for  the  month  preceding  the  default  for  which  the  proceeding  is  brought. 
The  petition  was  fatally  defective,  in  that  it  contained  no  such  allega- 
tion; furthermore,  the  landlord's  proof,  instead  of  establishing  that 
fact,  admittedly  showed  that  the  rent  sought  did  exceed  that  sum. 

The  motion  of  the  tenant  for  dismissal  of  the  petition  for  that  defect 
should  have  been  granted.  The  learned  trial  court  seemed  to  be  of 
opinion  that  the  defect  was  waived  by  the  filing  of  an  answer;  but, 
whatever  effect  the  filing  of  an  answer  might  have  to  waive  a  necessa- 
ry allegation,  it  certainly  does  not  waive  necessary  proof. 

It  follows  that  the  final  order  should  be  reversed,  and  the  petition 
dismissed,  with  $30  costs  to  the  tenant  in  this  court,  and  costs  in  the 
court  below.    All  concur. 

^s;»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digeats  ft  Indexes 
188N.Y.S.— 21 
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VAN  CLEEF  t.  MAXFIELD. 

(Supreme   Court,   Appellate  Division,   Second  Department     May  6,   1921.) 

1.  Trial  <&=>139(1)— Directed  verdict  warranted  only  wlwre  case  established 

beyond  question. 

A  directed  verdict  is  warranted  only  where  plalntiflTs  case  is  establish- 
ed beyond  any  question,  or,  in  other  words,  where  the  evidence  presents 
no  fact  question  for  the  Jury. 

2.  Gifte  ^=>47(2) — ^Acceptance  held  presumed  from  dreumstances. 

In  an  administrator's  action  to  recover  on  the  loan  theory,  property 
turned  over  to  defendant  by  decedent,  where  the  evidence  was  sufficient 
to  sustain  the  plea  of  gift  except  as  to  acceptance,  held,  that  acceptance 
may  be  presumed  from  defendant's  acquiescence  when  decedent  told 
him  in  his  father's  presence  that  the  transactions  were  gifts,  and  not 
loans,  as  he  had  understood. 

3.  Gifts  <@=>24 — ^Acceptance  need  not  be  cotemporaneous  with  delivery. 

Acceptance  of  gifts  as  such  need  not  be  cotemporaneous  with  delivery, 
and  may  be  manifested  subsequently. 

4.  Gifts  <S=»15— Intent  need  not  be  mntual  at  time  of  deUvery,  where  giver 

subsequently  stated  the  property  was  a  gift. 

Intent  to  make  and  to  accept  a  gift  need  not  be  mutual  at  delivery,  as 
where  decedent  took  from  the  defendant  no  note  or  other  written  evi- 
dence of  the  indebtedness,  and  none  was  produced  at  the  trial,  but 
decedent  spoke  of  the  property  delivered  as  a  loan,  in  order  to  encourage 
defendant,  her  nephew,  to  greater  efforts,  »but  subsequently  told  him  iu 
the  presence  of  another  that  the  prop^ty  was  a  gift,  instead  of  a  loan, 
there  was  a  gift. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Henry  C.  Van  Cleef,  as  administrator,  etc.,  of  Caroline 
E.  Dakin,  deceased,  against  Charles  M.  Maxfield.  From  a  judgment  of 
the  Supreme  Court  in  favor  of  plaintiff  for  $39,944.42,  entered  in  the 
office  of  the  clerk  of  Kingfs  county,  June  29,  1920,  on  a  directed  verdict 
for  plaintiff,  defendant  appeals.  Reversed,  and  new  trial  granted,  with 
costs  to  abide  event. 

See,  also,  103  Misc.  Rep.  448,  171  N.  Y.  Supp.  333. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  PUT- 
NAM, and  KELLY,  JJ. 

Joseph  F.  Murray,  of  New  York  City,  and  Harry  A.  Redmond,  of 
Brookl}Ti,  for  appellant. 
Alden  S.  Crane,  of  New  York  City,  for  respondent. 

MILLS,  J.  The  action  was  brought  by  the  plaintiff  administrator 
to  recover  from  the  defendant  16  alleged  loans  by  decedent  to  him  be- 
tween October,  1911,  and  April,  1915,  aggregating  the  sum  of  $32,* 
081,  with  interest.  The  defendant's  second  amended  answer,  upon 
which  the  case  went  to  trial,  admitted  that  he  (defendant)  received  from 
the  decedent  the  said  several  sums  of  money,  but  alleged  that  the  same 
were  gifts,  and  not  loans,  and  further  that  thereafter  the  decedent 
gave  them  to  him,  meaning  apparently  that  subsequently  she  forgave 
him  the  several  debts.  At  the  end  of  the  trial  the  defendant  elected  to 
stand  upon  his  plea  of  original  gift;  and  the  plaintiff,  abandoning  the 
alleged  eighth  cause  of  action,  which  was  for  the  sum  of  $6,500,  moved 
that  a  verdict  be  directed  in  his  favor  for  the  full  amount  of  the  other 
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allegied  causes  of  action,  and  that  motion  was  granted  over  defendant's 
exception,  and  a  verdict  directed  for  plamtiflF  for  $25,581  principal  and 
$10,282.59  interest,  making  a  total  of  $35,863.59.  Defendant  at  once 
asked  to  go  to  the  jury  upon  his  plea  of  gift,  but  that  motion  was  de- 
nied over  his  exception. 

[1]  The  question  presented  by  this  appeal  is  therefore  simply  this: 
Was  such  direction  warranted?  The  test  to  be  applied  is  elementary, 
viz. :  Was  the  plaintiff's  case  established  beyond  any  question,  or,  in 
other  words,  was  there  upon  the  evidence  any  question  of  fact  to  be  sub- 
mitted to  the  jury? 

[2]  There  appears  in  the  record  to  be  no  controversy  in  the  evidence, 
except  perhaps  as  to  what  inferences  may  be  drawn  from  the  facts  prov- 
en. Before  stating  those  facts,  it  may  be  well  to  recall  that  the  case 
has  been  before  this  court  upon  two  previous  occasions.  It  was  first 
tried  before  Mr.  Justice  Jaycox,  with  the  result  that  he  directed  a  ver- 
dict for  plaintiff  upon  the  ground  that  there  was  no  evidence  of  de- 
livery to  constitute  a  gift.  The  answer  then  alleged  merely  the  subse- 
quent gift;  i.  e.,  the  cancellation  of  the  original  indebtedness.  Upon 
appeal  here  we  affirmed  the  judgment;  but,  evidently  being  doubtful 
but  that  there  might  be  real  merit  in  defendant's  claim,  we  in  our  de- 
cision (186  App.  Div.  906,  172  N.  Y.  Supp.  923)  stated  ''that  the  de- 
fendant should  be  permitted  to  make  an  application  at.the  Special  Term 
to  open  the  judgijient  and  amend  the  answer  to  plead  a  gift,  as  he  may 
be  advised."  Thereafter,  upon  our  such  suggestion,  defendant  ap- 
plied at  Special  Term  to  amend  his  answer  so  as  to  allege  an  original 
gift.  That  motion  was  granted,  and  we,  upon  appeal,  affirmed  the  order 
granting  it.  190  App.  Div.  913,  179  N.  Y.  Supp.  956.  It  is  perhaps 
significant  that  our  memorandum  stated  that  the  affirmance  of  the  part 
of  the  order  which  permitted  the  plea,  as  a  second  defense,  of  subse- 
quent forgiveness  of  the  debt  was  "upon  the  supposition  that  defend- 
ant may  be  able  to  produce  evidence  upon  that  branch  of  the  case  in 
addition  to  that  adduced  upon  the  former  trial."  That  would  seem  to 
have  been  a  pretty  broad  intimation  that  we  regarded  defendant's  evi- 
dence upon  the  former  trial  as  tending  to  establish  an  original  gift. 
That  intimation,  however,  as  will  later  herein  appear,  seems  not  to  have 
been  appreciated  by  the  presiding  justice  at  the  last  trial.  That  was  had 
upon  the  answer  so  amended  as  to  plead  both  original  gift  and  a  subse- 
quent one  by  way  of  cancellation ;  but,  as  above  stated,  the  defendant, 
for  some  reason  not  apparent  to  me,  at  the  end  of  the  trial  elected  to 
stand  upon  the  former  plea  and  contention  alone,  that  is,  of  original 
gift. 

At  that,  the  last  trial,  the  evidence  was  as  follows.  Decedent  was  a 
widow  with  no  descendant  or  dependent.  Defendant's  mother  was  her 
younger  sister,  and  had  been  practically  brought  up  by  the  decedent  aft- 
er the  early  death  of  their  mother;  she  having  acted  thereafter  almost 
as  a  mother  to  the  younger  sister.  The  defendant  and  his  brother  were 
near  and  dear  to  the  decedent.  She  visited  defendant's  family  fre- 
quently, but  she  was  at  variance  with  her  other  relatives  for  many 
years.     Her  relations  with  defendant's  mother  and  her  family  were 
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very  friendly,  and  she  was  especially  fond  of  the  defendant  She  fur- 
nished him  money  with  which  to  start  in  business.  It  was  clearly  estab- 
lished, and  indeed  undisputed,  that  from  time  to  time  as  alleged  in  the 
complaint  she  furnished  him  with  the  several  sums  of  money  therein 
stated.  She  left  at  her  death  about  $40,000  outside  of  the  claims  here 
in  suit.  It  was  also  clearly  proven  that,  when  she  made  the  several 
payments  to  the  defendant,  she  wished  him  then  to  understand  that  they 
were  loans  and  so  spoke  of  them  to  him  at  the  time,  and  that  he  then 
received  them  in  that  belief.  Hence  there  can  be  no  doubt  that  when 
plaintiff's  case  rested  it  stood  fully  proven.  The  claim  of  defendant  at 
the  trial  was,  and  here  is,  that,  while  decedent  at  the  time  of  the  ad- 
vances wished  defendant  to  understand  them  to  be  loans,  she  really  in- 
tended them  to  be  gifts,  and,  finally,  some  months  before  her  death, 
advised  the  defendant  of  that  fact  and  told  him  that  they  were  gifts,  and 
that  he  then  and  there  with  due  gratitude  accepted  them  as  such.  He 
introduced  as  evidence  to  establish  his  claim  the  testimony  of  several 
persons  to  declarations  by  decedent  to  that  effect.  Of  course  he  was 
by  Code  Civ.  Proc.  §  829,  debarred  from  testifying.  That  testimony 
by  the  others  may  be  summarized  as  follows : 

The  last  advance  was  made  on  April  26,  1915.  Defendant's  father 
testified  that  in  November,  1915,  some  six  montlis  after  the  last  advance, 
she  said  to  defendant  in  the  witness'  presence  that  she  had  given  to  him 
all  the  moneys  that  she  had  loaned  him— that  he  did  not  owe  her  any- 
thing. 

Ida  Maxfield,  who  is  no  blood  relation  of  the  parties,  testified  that 
decedent  told  her  that  the  moneys  she  had  furnished  to  defendant  were 
gifts,  although  she  had  allowed  him  to  think  that  they  were  loans,  be- 
cause thinking  so  might  "spur  him  on  to  further  effort  *  *  *  be- 
cause it  would  make  him  more  ambitious,"  and  that  she  said  that  as 
late  as  Christmas,  1915. 

Louise  P.  Arnold,  not  appearing  to  be  a  relative  of  the  parties,  but 
evidently  a  close  friend  of  defendant's  mother,  gave  substantially  the 
same  testimony  as  the  previous  witness. 

In  granting  plaintiff's  motion  to  direct  a  verdict,  the -learned  trial 
justice  made  certain  comments  which  indicate  that  he  considered  that 
the  evidence  was  sufficient  to  sustain  the  plea  of  gift,  except  as  to  the 
element  of  defendant's  acceptance,  but  that  he  concluded  that  the  de- 
fense of  gift  had  failed,  because  there  was  not  sufficient  proof  of  de- 
fendant's acceptance,  in  that  it  was  clear  that  when  he  received  the 
moneys  he  understood  them  to  be  loans.  In  this  conclusion  I  think  that 
the  trial  justice  was  mistaken.  If  the  evidence,  especially  that  given 
by  defendant's  mother,  was  credited,  it  was,  in  connection  with  the 
other  evidence  above  recited,  enough,  at  least  in  my  judgment,  to  estab- 
lish that  from  the  first  the  decedent  had  intended  the  moneys  to  he  gifts, 
and  had,  merely  to  stimulate  her  nephew's  ambition  and  efforts,  at  the 
time  represented  them  to  him  as  loans.  As  the  gifts  were  for  his  bene- 
fit, his  acceptance  may  readily  be  presumed.  Certainly  that  may  be  pre- 
sumed from  his  acquiescence,  when  She,  in  his  father's  presence,  told 
him  that  they  were  gifts,  and  not  loans,  as  he  had  tmderstood. 
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[3^  4]  I  perceive  no  reason  why  defendant's  acceptance  of  the  gifts 
as  such  need  to  have  been  cotemporaneous  with  the  delivery,  or  why  that 
acceptance  may  not  have  been  manifested  subsequently.  Moreover, 
this  view  appears  to  me  to  agree  with  the  authority  of  the  case  of  Doty 
V.  Willson,  47  N.  Y.  580.  In  that  case  the  father  had  delivered  money 
to  his  son,  and  taken  no  note,  bond,  or  other  evidence  of  indebtedness 
therefor,  and  the  son  had  taken  the  money,  understanding  it  to  be  a  loan. 
Subsequently  the  father  told  the  son  that  it  was  a  gift.  The  surrogate 
found,  upon  trial  incidental  to  the  accounting,  that  it  was  a  g^f t ;  but  the 
General  Term  upon  appeal  held  otherwise  and  reversed.  5  Lans.  7. 
The  Court  of  Appeals,  however,  reversed  the  General  Terpi,  and  held 
that  the  evidence,  if  credited,  might  be  sufficient  to  establish  a  gift.  As 
that  evidence  had  been  given  by  the  defendant  himself,  a  new  trial  was 
ordered.    The  opinion  upon  that  point  said : 

'*The  learned  Judge,  who  delivered  the  opinion  of  the  court  below,  is 
undoubtedly  correct  in  the  rule  of  law  that  if  the  defendant,  at  the  time  the 
money  was  delivered,  then  became  the  debtor  of  the  testator,  and  that  it 
was  so  intended  by  both  parties,  a  mere  parol  declaration  afterward  would 
not  transform  the  debt  into  a  gift;  but  I  do  not  think  that  this  rale 
bhovld  be  applied  to  this  case,  so  as  to  definitely  determine  the  rights  of 
the  parties.  It  is  not  claimed  that  a  debt  can  be  thus  changed  into  a  gift. 
A  release  or  surrender  of  the  evidence  of  the  debt,  or  some  act,  as  the 
destruction  of  the  note,  bond,  or  other  evidence  of  debt  seems  to  be  regarded 
as  necessary.  But  when  money  is  delivered  as  in  this  case,  from  father  to 
son,  and  no  writing  is  made,  and  no  evidence  of  debt  taken,  and  under  cir- 
cumstances rendering  it  uncertain  as  to  whether  it  was  Intended  as  a  loan 
or  gift,  and  not  inconsistent  with  either,  then  a  distinct  declaration  to  the 
donee,  made  afterward,  that  it  was  intended  as  a  gift,  may  have  the  effect, 
not  of  changing  it,  but  of  determining  which  it  was.  To  make  a  valid  gift 
inter  vivos  there  must  be  a  delivery  with  the  intention  of  making  the  gift,  but 
I  do  not  understand  that  any  form  of  words  is  necessary  to  be  observed 
at  the  time  to  constitute  a  good  gift.  If  the  circumstances  clearly  evince 
the  intention,  it  is  sufficient;  and  if  these  are  equivocal,  an  explicit  declara- 
tion aft'^rward  of  that  intention  is  competent."  47  N.  Y.  at  page  583. 

In  Beaver  v.  Beaver,  117  N.  Y.  421,  22  N.  E.  940,  6  L.  R.  A.  403, 
15  Am.  St.  Rep.  531,  the  opinion  indicates  clearly  that  a  subsequent 
declaration  by  the  alleged  donor  to  the  alleged  donee  when  the  ap- 
parent transfer  was  intended  by  him  from  the  first  to  be  a  gift  might  be 
sufficient  proof.  I  think  that  the  trial  justice  was  misled  by  the  general 
definitions  of  what  constitutes  a  gift.  Doubtless  to  make  that  both 
delivery  and  acceptance  as  such  must  be  established;  but  there  is  no 
sort  of  reason  why  the  two  acts  must  be  simultaneous,  or  that  the  in- 
tent must  at  the  moment  be  mutual.  In  this  case  it  is  evident,  as  it 
was  in  the  Doty  Case,  supra,  that  decedent  took  from  defendant  no 
note  or  other  written  evidence  of  indebtedness,  as  none  was  produced 
at  the  trial.  Of  course  we  are  not  concerned  here  with  the  weight  of 
the  evidence,  and  have  not  to  consider  how  far  the  recent  decisions  of 
the  Court  of  Appeals  have  served  to  modify,  if  at  all,  the  former  sup- 
posed rule  for  weighing  evidence  by  proof  of  a  decedent's  declarations 
to  establish  a  claim  against  the  estate. 

Therefore  I  advise  that  the  judgment  appealed  from  be  reversed,  and 
a  new  trial  granted,  with  costs  to  abide  the  event.    All  concur. 
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In  re  HAMLIN. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    May  4,  1921.) 

Officers  <s^59-.Tenn  of  office  of  county  clerk  appointed  to  fill  vacani^  created 
by  death  of  re-elected  incumbent  held  to  terminate  at  end  of  year. 

Where  county  clerk  was  re-elected  to  office,  new  term  beginning  Janu- 
ary 1,  but  died  December  28,  one  appointed  to  fill  the  vacancy  could  hold 
office  only  till  midnight  of  December  31;  a  new  term  of  office  beginninj? 
January  1,  at  which  time  a  new  vacancy  occurred,  which  could  be  filled 
by  appointment  by  new  Governor,  who  then  went  into  office  under  County 
Law,  §  160,  Public  Officers  Law,  {  42,  and  Const,  art.  10,  H  1,  5. 

Appeal  from  Special  Term,  Oneida  County. 

In  the  matter  of  the  application  of  Joseph  A.  Hamlin  to  compel  de- 
livery of  books  and  papers  pertaining  to  Oneida  county  clerk's  office. 
From  an  order  (186  N.  Y.  Supp.  611)  denying  the  application,  he  ap- 
peals.   Order  affirmed. 

Argued  before  KRUvSE,  P.  J.,  and  LAMBERT,  HUBBS,  CLARK, 
and  DAVIS,  JJ. 

George  C.  Morehouse,  of  Utica  (August  Merrill,  of  Utica,  of  coun- 
sel), for  appellant. 

Henry  D.  Williams,  of  Utica  (P.  C.  J.  De  Angelis,  of  Utica,  of  coun- 
sel), for  respondent. 

.  CLARK,  J.  This  proceeding  was  begun  under  section  80  of  the 
Public  Officers  Law  (Consolidated  Laws,  c.  47),  to  compel  respondent, 
Frank  M.  Rathbone,  to  deliver  to  petitioner  tlie  records,  books,  and 
papers  belonging  or  appertainmg  to  the  office  of  county  clerk  of  Oneida 
count}'.    The  application  was  denied,  and  petitioner  appeals. 

The  facts  are  not  in  dispute.  In  November,  1917,  at  the  general  elec- 
tion, Charles  Wenzel  was  elected  to  the  office  of  county  clerk  of  Oneida 
county  for  a  term  of  three  years,  which  term  began  on  the  1st  day  of 
January,  1918,  and  the  term  expired  at  midnight  on  the  31st  day  of 
December,  1920.  At  the  general  election  held  in  November,  1920,  Mr. 
Wenzel  was  elected  to  the  same  office  for  a  term  of  three  years,  which 
term  would  begin  January  1.  1921,  and  would  expire  at  midnight  on 
the  31st  day  of  December,  1923.  He  never  took  office  under  the  term 
for  which  he  was  elected  in  November,  1920;  for  the  reason  that  he  died 
on  the  28th  day  of  December  in  that  year. 

On  the  last  day  of  December,  1920,  tlie  then  Governor  appointed  peti- 
tioner to  the  office  of  clerk  of  Oneida  county,  but  his  commission  was 
not  received  by  him  until  the  1st  day  of  January,  1921.  Governor  Mil- 
ler was  inaugurated  January  1,  1921,  and  on  that  day  be  appointed 
Frank  M.  Rathbone,  the  respondent,  to  the  office  of  clerk  of  Oneida 
county,  and  Mr.  Rathbone  received  his  commission  that  day.  He  had 
been  a  deputy  under  the  former  county  clerk,  and  was  acting  as  such 
deputy  and  was  in  charge  of  the  Oneida  county  clerk's  office  when  Mr. 
Wenzel  died.  On  the  3d  day  of  January,  1921,  respondent  took  the 
constitutional  oath  of  office  as  clerk  of  Oneida  county,  which  oath  was 
that  day  duly  filed  in  the  clerk's  office,  and  on  the  same  day  he  made 
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and  executed  his  ofRcial  bond,  which  was  duly  approved  and  filed  with 
his  commission  in  the  office  of  the  treasurer  of  Oneida  county ;  the  bond 
being  subsequently  filed  in  the  office  of  the  state  comptroller.  Petitioner 
took  the  constitutional  oath  of  office  on  the  3d  day  of  January,  1921, 
and  that  document  and  his  commission  were  filed  in  the  Oneida  county 
clerk's  office  on  the  Sth  day  of  January,  1921.  On  the  4tb  day  of  Jan- 
uary, 1921,  petitioner's  bond  for  the  faithful  discharge  of  his  duties 
as  county  clerk  was  filed  in  the  office  of  the  state  comptroller ;  the  bond 
having  been  approved  by  the  county  judge  of  Oneida  county.  This 
bond  was  not  approved  by  the  board  of  supervisors  of  Olieida  county, 
hut  the  bond  of  the  respondent  was  approved  by  such  board  on  the 
124h  day  of  January,  1921. 

The  question  to  be  determined  here  is  whether  the  petitioner  or  the 
respondent  was  the  lawful  clerk  of  Oneida  county,  and  as  such  entitled 
to  the  custody  and  control  of  the  records,  books,  and  papers  appertain- 
ing to  that  office.  The  application  of  petitioner  is  based  on  tiie  claim 
that  section  160  of  the  County  Law  fConsol.  Laws,  c.  11),  as  amended 
by  Laws  1914,  c.  62.  is  controlling.  That  section  refers  to  the  "election, 
appointment,  term  of  office  and  undertaking  of  county  clerk,'*  and  so 
far  as  pertinent  to  this  inquiry  is  as  follows : 

"There  shall  contiune : 

"1.  To  be  elected  In  each  of  the  couDtles  a  coonty  clerk,  who  shall  hold  his 
office  for  three  years  from  and  including  the  first  day  of  January  succeeding 
his  election; 

"2.  To  be  appointed  by  the  governor,  a  county  derk,  when  a  V&cancy  shall 
occur  in  such  office,  and  the  person  so  appointed  shall  hold  office  until  and 
including  the  last  day  of  December  succeeding  the  first  annual  election  after 
the  happening  of  the  vacancy.    •    ♦    ♦  »» 

The  office  of  county  clerk  is  an  elective  office,  and  the  term  is  for 
three  years.  Constitution,  art.  10,  §  1.  By  section  5  of  article  10  of 
the  Constitution  it  is  provided  that : 

"The  Legislature  shall  provide  for  filling  valiancies  in  office,  and  in  case  of 
elective  officers  no  person  appointed  to  fill  a  vacancy  shall  hold  his  office  by 
virtue  of  such  appointment  longer  than  the  conmiencement  of  the  political 
year  next  succeeding  the  first  annual  election  after  the  happening  of  the 
vacancy." 

It  will  thus  be  seen  that  the  Legislature  has  the  power  under  the  Con- 
stitution to  provide  for  the  filling  of  vacancies  in  the  office  of  county 
clerk,  and  the  Legislature  did  provide  for  filling  such  vacancies  by  the 
enactment  of  section  42  of  the  Public  Officers  Law. 

Reading  subdivision  2  of  section  160  of  the  County  Law  and  sec- 
tion 42  of  the  Public  Officers  Law  together,  it  must  be  construed  that 
the  "vacancy"  referred  to  in  the  office  of  county  clerk  refers  to  a  va- 
cancy occurring  when  the  term  of  the  officer  would  not  expire  at  the 
end  of  the  current  year. 

Let  us  assume  that  in  November.  1920,  a  person  other  than  Mr. 
Wenzel  had  been  elected  clerk  of  Oneida  county,  his  term  to  begin 
January  1,  1921,  and  that  the  then  clerk,  Mr.  Wenzel,  had  died  De- 
cember 28,  1920,  three  days  before  his  term  as  county  clerk  would  ex- 
pire, and  that  just  before  the  term  expired  petitioner  had  been  appoint- 
ed clerk  in  precisely  the  same  way  as  he  was  "appointed  by  the  then 
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Governor :  Can  it  be  said  that  under  section  160  of  the  County  Law 
(subdivision  2),  or  under  the  Constitution  (article  10,  §  5),  that  peti- 
tioner could  hold  the  office  until  December  31,  1921,  thus  depriving  the 
clerk  elected  in  November,  1920,  of  the  first  year  of  his  term?  I  doubt 
that  such  a  claim  would  be  seriously  made.  But  that  is  precisely  what 
would  happen  if  petitioner's  interpretation  of  the  statute  was  to  be 
adopted. 

This  matter  must  be  disposed  of  without  regard  to  the  fact  that  Mr. 
Wenzel,  whose  term  would  expire  December  31,  1920,  was  elected  for 
another  term  in  November  of  that  year.  His  terms  of  office  were  sepa- 
rate and  distinct — three-year  terms.  Constitution,  art.  10,  §  1.  These 
terms  are  not  to  be  construed  as  one  continuous  term,  and  the  situation 
must  be  controlled  by  section  42  of  the  Public  Officers  Law,  which  is 
as  follows: 

"Filling  Other  Vacancies, — If  a  vacancy  shall  occur,  otherwise  than  by 
expiration  of  term,  with  no  provision  of  law  for  filling  the  same,  If  the  office 
be  elective,  the  Governor  shall  appoint  a  person  to  execute  the  duties  thereof 
until  the  vacancy  shall  be  filled  by  an  election.  But  if  the  term  of  such  officer 
shall  expire  with  the  calendar  year  in  which  the  appointment  shall  be  made, 
or  if  the  office  be  appointive,  the  appointee  shaU  hold  for  the  residue  of  the 
term." 

The  facts  in  this  case  fit  in  precisely  with  the  terms  of  that  section. 
The  vacancy  in  the  office  of  the  Oneida  county  clerk  occurred,  not  by 
expiration  pi  the  term  of  the  incumbent,  but  by  his  death  before  his 
term  expired.  It  expired  at  the  end  of  the  calendar  year  during  which 
petitioner  received  his  appointment.  Under  these  circumstances  peti- 
tioner's appointment  was  effective  only  for  the  residue  of  Mr.  Wenzel's 
term,  and  that  was  for  the  time  between  the  appointment  and  the  ex- 
piration of  Mr.  Wenzel's  term,  which  was  December  31,  1920,  at  mid- 
night. A  vacancy  occurred  in  the  office  of  county  clerk  when  Mr. 
Wfenzel,.  the  incumbent,  died.  Public  Officers  Law,  §  30,  subd.  1  (as 
amended  by  Laws  1920,  c  259). 

The  Governor  had  power  to  fill  that  vacancy,  but  the  appointment 
was  only  for  the  space  of  time  between  the  appointment  and  the  expira- 
tion of  the  term  of  the  incumbent.  A  new  term  of  office  for  county 
clerk  began  January  1,  1921.  The  person  who  had  been  elected  to  that 
office  in  November,  1920,  on  filing  the  constitutional  oath,  and  giving 
the  bond  prescribed  by  law,  would  be  the  constitutional  and  legal  clerk, 
and  entitled  to  the  office.  Ir'eople  <ex.  rel.  Jackson  v.  Potter,  47  N.  Y. 
375. 

The  person  who  had  been  elected  in  November,  1920,  did  not  qualify, 
for  he  was  not  living  when  his  term  began.  Consequently  there  was  a 
vacancy  in  the  office  of  county  clerk  of  Oneida  county  on  the  1st  day  of 
Januar)%  1921,  when  the  new  term  began,  and  it  was  filled  by  the  present 
Governor  in  the  appointment  of  respondent.  He  qualified  by  taking 
the  constitutional  oath  of  office,  and  making  and  executing  his  official 
bond,  which  was  approved  and  filed  as  required  by  law.  Respondent 
thereupon  became,  not  only  the  acting,  but  the  legal,  clerk  of  Oneida 
county,  and  entitled  to  the  custody  of  the  books,  records,  and  papers 
appertaining  to  that  office. 

The  contention  of  petitioner  is  without  merit,  and  the  order  appealed 
from  should  be  affirmed,  with  $10  costs.    All  concur. 
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(196  App.  DIt.  671) 

pp.      T.  Qixi         LANSING  V.  HAYES  et  al. 

(Snpreme  Court,  AppeUate  Dlyislon,  Third  Department.    May  4, 1921.) 

Master  and  servant  «=>375(1)— Injury  to  dianffear,  J<qr-riding  with  em- 
ployer's consent,  not  eompensable. .  ^      .*_*     ^ 

Fatal  injuries  to  physician's  chauffeur,  while  taking  mends  on  a  pleas- 
ure trip  beiore  he  was  to  call  at  a  designated  place  for  the  physician, 
did  not  arise  out  of  his  employment  within  the  contract  of  the  insur- 
ance carrier,  and  does  not  entitle  his  wife  to  compensation,  though  the 
physician  stated  that  his  chauffeur  was  continuously  in  his  employ,  and 
that  he  made  no  obj^cnon  to  his  driying  the  car,  so  long  as  he  appeared 
at  the  time  and  place  ordered. 

Appeal  from  State  Industrial  Commission. 

Proceedfng  under  the  Workmen's  Compensation  Law  (Consol.  Laws, 
c.  67)  by  Martha  Lansing  to  recover  compensation  for  the  death  of 
her  husband,  La  Renzo  Lansing,  opposed  by  William  M.  Hayes,  M.  D., 
employer,  and  the  iEtna  Life  Insurance  Company,  insurance  carrier. 
From  a  decision  of  the  State  Industrial  Commission,  denying  the 
award  of  compensation,  claimant  appeals.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Russell  H.  Johnson,  for  appellant. 

Charles  H.  Goebel,  of  Syracuse  (William  H.  Foster,  of  Syracuse, 
of  counsel),  for  respondents. 

KILEY,  J.  La  Renzo  Lansing  was  the  chauffeur  of  William  E. 
Hayes,  a  physician  and  surgeon,  residing  at  Frankfort,  N.  Y.  Hp 
drove  his  employer  to  Utica  the  night  of  November  16,  1918,  arriving 
at  Utica  about  9  '-30  p.  m.,  and  was  told  to  come  back  for  the  doctor  at 
12  o'clock.  In  the  meantime  the  car  was  left  in  the  care  and  control 
of  the  chauffeur.  He  took  some  friends  for  a  ride  to  Frankfort,  stop- 
ped once  on  the  way  and  had  some  drinks,  then  went  to  a  hotel  at 
Frankfort  and  all  had  drinks,  and  started  back  for  Utica.  On  the  way, 
and  at  about  11 :25  p.  m.,  he  met  a  car,  the  head  lights  of  which  blinded 
him  for  the  time  being,  and  the  car  skidded  and  w«it  into  a  ditch. 
Lansing  was  killed.  The  doctor  swore  in  his  first  report  of  injury 
that  Lansing  was  in  his  employ  when  he  was  killed ;  that  he  was  in  the 
habit  of  doing  what  he  wanted  to  with  the  car  so  long  as  he  kept  his  en- 
gagements with  him,  which  he  always  did;  that  Lansing  was  in  his 
employment  all  of  the  time,  day  and  night;  that  he  paid  him  $20  a 
week.  The  following,  taken  from  the  doctor's  testimony,  shows  what 
he  considered  his  contract  with  the  deceased,  so  far  as  his  conception 
of  the  contract  is  concerned : 

"Q.  On  this  occasion,  what  wonld  have  been  your  attitnde,  supposing  he 
came  at  12  o'clock,  and  yon  fonnd  ont  later  that  he  took  a  party  and  went 
down  to  Herkimer?  A.  I  wouldn't  have  said  anything  about  It.  I  wouldn't 
have  discussed  it.    I  felt  he  was  worth  more  money  than  I  gave  him." 

In  Schultz  V,  Champion  Welding  &  Mfg.  Co.,  194  App.  Div.  925,  184 
N.  Y.  Supp.  719,  we  affirmed  an  award  by  a  divided  court.    The  evening 
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before  the  accident  the  decedent  was  sent  to  look  at  a  job  of  welding; 
he  was  permitted  to  take  a  Ford  car  to  go  to  the  place  where  the  job 
was  located,  and  from  there  take  the  car  home  and  return  it  in  the 
morning,  when  he  came  back  to  the  plant;  on  the  way  back  in  the 
morning  he  was  injured,  in  a  collision,  so  that  he  died  from  the  injury. 
Judge  Woodward  wrote  a  dissenting  opinion,  in  which  Judge  Cochrane 
concurred.  Judge  Woodward  makes  the  point  that  the  accident  occur- 
red at  7:15  a.  m.,  and  the  day's  work  did  not  commence  until  7:30  a. 
m.,  and  that  he  was  not,  therefore,  engaged  in  his  regular  employment. 
The  decision  of  this  court  was  reversed  in  the  Court  of  Appeals.  230 
N.  Y.  309,  130  N.  E.  304.  The  distinction  referred  to  in  the  court  be- 
low, as  to  the  time  the  day's  work  commenced,  is  not  considered  by  the 
Court  of  Appeals ;  the  court  saying,  by  McLaughlin,  J. : 

"The  risk  involved  In  using  the  car  to  go  to  the  place  where  he  was  em- 
ployed on  the  occasion  referred  to  was  no  more  a  risk  of  the  business  of  the 
employer  than  it  would  have  been,  had  he  walked.'' 

The  learned  judge  cites  Heitz  v.  Ruppert,  218  N.  Y.  148,  112  N.  E. 
750,  L.  R.  A.  191 7A,  344,  in  which  Judge  Pound  writes  as  follows: 

"But  the  statute  does  not  provide  an  insurance  against  every  accident 
happening  to  the  workman  while  he  is  engaged  in  the  employment.  The 
words  'arising  out  of  and  in  the  course  of  employment'  are  conjunctive,  and 
relief  can  he  had  under  the  act  only  when  the  accident  arose  both  'out  of  and 
*in  the  course  of  employment.  The  injury  must  be  received  (1)  while  the 
workman  is  doing  the  duty  he  is  employed  to  perform,  and  also  (2)  as  a  na- 
tural incident  of  the  work.  It  must  be  one  of  the  risks  connected  with  the 
employment,  flowing  therefrom  as  a  natural  consequence,  and  directly  con- 
nected with  the  work." 

.  The  claim  by  the  doctor  that  the  deceased  was  in  his  employment  all 
of  the  time  is  of  the  character  of  the  statement  that  any  one  can  make 
of  any  of  his  servants  hired  by  the  week,  month,  or  year.  But  the  lia- 
bility of  the  respondent  insurance  company  is  founded  upon  contract ; 
this  third  party  is  a  party  to  that  contract,  and  can  be  held  only  so  far 
as  the  employment  is  covered  by  that  contract  Sabatelli  v.  De  Rob- 
ertis,  192  App.  Div.  873,  183  N.Y.  Supp.  796,  affirmed  230  N.  Y.  592, 
130  N.  E.  906,  The  insurance  carrier  makes  his  contract  upon  the 
basis  of  a  physician's  chauffeur.  The  duties  such  chauffeur  is  to 
perform  and  the  risks  he  will  encounter  in  the  performance  of  that 
duty  are  known ;  at  least,  can  be  comprehended  at  their  worst.  Does 
it  include  joy-riding?    I  fail  to  see  it. 

The  finding  of  the  Industrial  Commission  shoiild  be  confirmed.  All 
concur. 
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KLEIN  ¥.  WALTMAN  el  al. 

(Supreme  Court,  Special. Term,  Kings  County.    May  17,  1921.) 

1.  Tenancy  in  common  ^=»33 — One  cotenant,  after  purchase  of  anotiier's  in- 

terest, could  deal  therewith  as  she  pleased. 

One  cotenant,  after  entering  into  a  valid  contract  wltli  another  to  buy 
the  other's  interest  at  a  certain  price,  was  free  to  deal  therewith  as  she 
pleased,  and  to  sell  it  for  so  much  more  than  she  paid  for  it  as  she  could 
gipt. 

2.  Trusts  e=>102(l) — ^Person  in  a  fiduciary  relationship,  who  acquires  in- 

terest in  property  which  is  the  subject  of  the  relationsliip,  holds  interest 
in  tnisi  for  iMneflciary. 

A  person  in  a  fiduciary  relationship  toward  another,  who  acquires  an 
outstanding  interest  in  the  property  which  is  the  subject  of  the  relation- 
ship, will,  at  the  option  of  the  beneficiary,  and  regardless  of  the  ade- 
quacy or  inadequacy  of  the  consideration,  be  decreed  to  hold  such  interest 
in  trust  for  the  t>eneficiary ;  the  presumption  of  fraud  in  such  case  being 
absolute. 

3.  Trusts  ^==>107 — Presompiion  of  fraud  in  case  of  transaction  between  per- 

soiK«  in  fldueiary  relationship  may  be  rebutted  by  showing  fairness  of 
transaction. 

Where  a  person  who  occupies  a  fiduciary  or  confidential  relationship 
toward  another  deals  with  and  acquires  property  of  the  other,  whether 
it  be  the  subject  of  the  relationship  or  not,  there  is  a  presumption  of 
fraud ;  but  such  presumption  is  merely  disputable,  and  may  be  rebutted 
by  showing  the  entire  fairness  of  the  transaction. 

4.  Tenancy  in  connmHi  €=s>38(8) — ^Relations  between  eotenants  not  presump- 

tively fnuidulcnt 

There  is  no  such  a  relationship  of  trust  and  confidence  between  tenants 
in  common  that  transactions  between  them,  whereby  one  acquires  the 
interest  of  the  other,  are,  by  reason  of  the  relationship  itself,  presumed  to 
he  fraudulent,  casting  the  burden  on  the  tenant  acquiring  the  interest  of 
the  other  of  showing  that  he  practiced  no  fraud  or  other  inequitable 
means. 

&  Tenancy  in  eommon  <fc=»3$( 8)  ^Purchase  of  coCenant'a  Interest  held  not 
presumptively  fraudulent  on  ground  of  inadequacy  of  consideration. 

The  purchase  by  one  tenant  in  common  off  cotenant's  interest,  on  the 
basis  that  the  valuation  of  the  entire  property  was  $9,000,  held  not  pre- 
sumptively fraudulent  as  to  cotenant  who  sold  interest  on  the  ground  of 
inadequacy  of  consideration,  though  after  acquiring  such  interest  the 
purcha^jer  resold  the  pi*emises  for  $11,000. 

Action  by  Jacob  Klein  against  Beckie  Waltman  and  another.  Com- 
plaint dismissed. 

Bick,  Godnick  &  Freedman,  of  Brooklyn  (William  Godnick,  of 
Brooklyn,  of  counsel),  for  plaintiff. 

Richards,  Smyth  &  Conway,  of  Brooklyn  (Albert  Conway,  of  Brook- 
lyn, of  counsel),  for  defendants. 

BlfNEDICT,  J.  This  is  an  action  for  an  accounting.  Plaintiff  and 
the  husband  of  the  defendant  Beckie  Waltman  took  title  to  certain  real 
property,  intending  to  erect  a  garage  thereon.  Thereafter  the  husband 
of  said  defendant  Waltman  died,  devising  his  interest  in  the  premises 
to  said  defendant.  Plaintiff  refused  to  proceed  with  the  operation,  and 
makes  no  claim  to  have  title  to  the  premises  as  a  surviving  partnerj 
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charged  with  the  duty  of  winding  up  the  partnership  aflFairs,  but  takes 
the  position  that  he  and  defendant  Waltman  were  tenants  in  common, 
each  owning  an  undivided  half  of  the  premises.  The  half  interest  of 
defendant  Waltman  stood,  however,  in  the  name  of  the  defendant  Sol. 
Reiner,  but  it  is  admitted  that  he  held  such  title  for  her  benefit. 

In  such  circumstances  the  defendant  Waltman,  acting  through  one 
Joseph  Weinstein  as  a  dummy,  purchased  the  plaintiff's  one-half  in- 
terest in  the  premises  for  $2,400,  subject  to  existing  mortgages,  which 
price  was  based  on  a  valuation  for  the  entire  premises  of  $9,000.  The 
title  to  said  one-half  interest  was  subsequently  conveyed  to  defendant 
Sol  Reiner,  who  thus  acquired  the  legal  title  to  the  whole  premises, 
holding  such  title,  as  I  find,  for  the  benefit  of  defendant  Waltman. 

[1]/After  thus  acquiring  plaintiff'?  interest  in  the  premises,  de- 
fendant Waltman  sold  them  to  a  third  party  for  $11,000,  thus  realizing 
a  profit,  of  which  plaintiff  by  this  action  seeks  to  recover  a  share.  It 
is  claimed  on  the  part  of  defendants  that  the  offer  by  the  third  party  to 
purchase  the  premises  for  $11,000  was  not  made  until  after  the  con- 
tract between  plaintiff  and  Weinstein  for  the  sale  of  plaintiff's  half 
interest  to  the  latter  had  been  signed  and  delivered.  If  such  be  the 
case,  the  plaintiff  has  no  ground  for  complaint.  We  may  treat  the 
transaction  as  one  directly  between  plaintiff  and  defendant  Waltman. 
As  soon  as  she  had  entered  into  a  valid  contract  with  plaintiff,  where- 
by he  was  bound  to  sell  his  interest  to  her,  and  she  was  bound  to  pur- 
chase the  same,  at  a  certain  price,  she  was  free  to  deal  with  the  in- 
terest thus  acquired  as  she  pleased,  and  sell'  it  for  as  much  more  than 
she  paid  as  she  could  get.  But  if,  at  the  time  she  made  the  contract 
with  plaintiff  to  buy  his  interest,  she  had  already  received  a  bona  fide 
offer  of  $11,000,  the  question  then  arises  whether  she  was  guilty  of 
fraud  in  not  disclosing  such  offer  to  the  plaintiff.  ' 

On  the  question  of  fact  as  to  when  defendants  received  the  offer  of 
the  third  party,  the  defendants  have  testified  that  it  was  not  made  until 
aftet  the  defendant  Waltman,  through  Weinstein,  had  made  the  con- 
tract to  buy  plaintiff's  interest.  This  testimony  was  not  contradicted, 
but  plaintiff  urges  that,  as  defendant  Waltman  is  an  interested  wit- 
ness, and  was  called  by  plaintiff  as  a  hostile  witness,  I  am  not  bound  to 
believe  her  testimony.  Quite  true ;  but  there  is  no  evidence  in  the  case 
that  the  offer  of  the  third  party  was  made,  or  that  there  was  any  sug- 
gestion that  the  third  party  would  buy  the  premises,  until  after  plaintiff 
had  contracted  to  sell  his  interest.  Therefore  the  case  comes  down  to 
this:  Is  there  such  a  relationship  of  trust  and  confidence  between 
tenants  in  common  that  transactions  between  them,  whereby  one  ac- 
quires the  interest  of  the  other,  are,  by  reason  of  the  very  relationship 
itself,  presumed  to  be  fraudulent,  and  the  burden  cast  upon  the  one 
acquiring  such  interest  of  showing  that  he  practiced  no  fraud,  or  used 
no  undue  influence,  or  other  inequitable  means,  to  secure  the  other's 
assent. 

[2]  Cases  in  which  one  tenant  in  common  has  acquired  an  outstand- 
ing interest  in  the  premises  so  held  in  common,  and  been  decreed  to  hold 
the  interest  so  acquired  in  trust  for  all,  have  no  relevancy  here.    These 
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cases  are  founded  upon  the  familiar  rule  that,  if  a  person  in  a  fiduciary 
relationship  toward  another  acquires  an  outstanding  interest  in  the 
property  which  is  the  subject  of  the  relationship,  he  will,  at  the  option 
of  the  beneficiary,  and  regardless  of  the  adequacy  or  inadequacy  of  the 
consideration,  be  decreed  to  hold  such  interest  in  trust  for  the  bene- 
ficiary. Equity  is  so  jealous  of  fiduciary  relationships  that  it  will  not 
permit  a  fiduciary,  as  a  trustee,  a  guardian,  or  an  attorney,  to  place  him- 
self in  a  position  where  his  interest  may  conflict  with  his  duty.  In 
such  cases  the  presumption  of  fraud  is  absolute.  See  Thayer  v.  Leggett, 
229  N.  Y.  152,  128  N.  E.  133 ;  Rider  v.  Phillips,  109  Misc.  Rep.  48,  178 
N.  Y.  Supp.  142,  and  cases  cited. 

[3]  But  where  a  person  who  occupies  a  fiduciary  or  confidential  re- 
lationship toward  another  deals  with  that  other  and  thereby  acquires 
property,  whether  it  be  the  subject  of  the  relationship  or  not,  equity 
merely  raises  a  disputable  presumption  of  fraud,  based  in  certain  cases, 
perhaps,  upon  the  relationship  alone,  and  in  other  cases  upon  the 
relationship  and  other  circumstances,  tending  to  show  that  some  ad- 
vantage has  been  taken,  which  presumption  may  be  rebutted  by  show- 
ing the  entire  fairness  of  the  transaction.  The  reason  of  this  rule  is 
that  the  parties  do  not  deal  upon  an  equal  footing,  and  the  presumption 
is  raised  always  against  the  one  who  is  the  stronger,  or  in  the  more  in- 
fluential position,  or  on  whom  the  other  has  justifiably  placed  special  re- 
liance. 

[4]  Does  equity  raise  such  a  presumption  merely  from  the  fact  that 
the  parties  who  deal  with  each  other  are  tenants  in  common?  I  think 
not. 

"The  reasons  whicb  prevent  a  cotenant  from  pnrcbaslng  or  asserting  an 
outstanding  title  do  not  apply  with  equal,  and  generally  not  with  any,  force 
against  his  purchasing  th<^  title  of  his  cotenants,  whether  the  sale  be  volun- 
tary or  involuntary.  Unless  some  fraud  can  he  shown  to  have  been  perpe- 
trated, or  some  superior  knowledge  taken  advantage  of,  *there  is  no  doubt 
that  a  cotenant  may  purchase  at  an  executloli  or  judicial  sale  the  moiety,  of 
any  of  his  companions  in  interest,  and  that  he  may  retain  and  assert  the  title 
thereby  acquired,  as  fully  as  though  he  were  a  stranger  to  the  judgment  de- 
fendant."   Freeman  on  Cotenancy  and  Partition,  f  165. 

And  the  rule  stated  in  this  last  sentence  would  be  true  a  fortiori,  if 
the  transaction  were  voluntary.  Obviously  there  is  nothing  in  the  mere 
relationship  of  tenants  in  common,  apart  from  other  circumstances,  to 
show  that  they  do  not  deal  on  an  equal  footing  when  they  contract?  with 
each  other  respecting  the  common  property.  In  the  present  case,  un- 
less tfie  defendant  Waltman  had  the  offer  of  $11,000  prior  to  the  plain- 
tiflf's  contracting  to  sell  his  interest  in  the  premises,  there  was  no  in- 
equality between  the  parties,  with  respect  to  their  character,  situation, 
or  knowledge  of  the  property,  or,  if  there  were,  then  plaintiff  was  in  the 
stronger  position,  on  account  of  his  previous  relationship  to  the  property 
and  his  greater  business  experience. 

The  case  most  nearly  similar  to  the  present  which  has  come  to  my 
attention  is  Dolan  v.  Cummings,  116  App.  Div.  787,  102  N..  Y.  Supp. 
91,  aflSrmed  193  N.  Y.  638,  86  N.  E.  1123.  There  it  appeared  that  the 
tenants  in  common  were  brothers  and  sister,  and  had  acquired  title  by 
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devise  from  their  father.  One  of  the  brothers,  having  received  a  bona 
^de  offer  for  the  premises,  procured  conveyances  to  himself  from  the 
other  brother  and  the  sister  of  their  respective  interests  at  prices  cot\- 
siderably  below  the  value  of  such  interests,  as  tested  by  the  price  named 
in  said  offer,  not  only  without  disclosing  the  offer,  but  also  by  means  of 

1^  certain  affirmative  false  statements.     So  it  will  be  seen  that  that  case 

J      was  very  much  stronger  for  the  plaintiff  than  the  present  case.     5Jo 

;]f  case  h^s  been  cited,  and  none  has  been  found,  which  holds  that  the 

mere  relationship  between  cotenants  of  real  property  is  of  such  a 
fiduciary  character  as  to  raise  a  presumption  of  fraud  in  their  dealings 
with  each  other. 

[5]  My  opinion  is,  therefore,  that  plaintiff,  in  order  to  raise  a  pre- 
sumption of  fraud,  was  bound  at  least  to  show  by  affirmative  proof  that 
defendant  Waltman  had  the  offer  of  the  third  party  before  plaintiff 
made  the  contract  to  sell  his  interest,  and  concealed  it  from  him,  or  that 
other  circumstances  existed,  in  addition  to  the  relationship  of  co-ten- 
ancy, to  justify  the  court  in  raising  a  presumption  of  fraud.  It  may  be 
noted  that,  if  there  were  any  inadequacy  in  the  consideration  paid  to 
plaintiff  for  his  interest,  it  was  not  so  great  as  materially  to  aid  the 
plaintiff  in  his  effort  to  raise  the  presumption  of  fraud. 

I  must  not  be  understood  as  expressing  the  opinion  that,  even  if  de- 
fendant Waltman  had  received  a  bona  fide  offer  of  $11,000  for  the 
premises  before,  through  Weinstein  as  dummy,  she  entered  into  the 
contract  to  purchase  plaintiff's  interest,  she  was  under  a  duty  to  dis- 
close such  offer.  I  do  not  decide  whether  the  doctrine  of  uberrima 
fides  applies  to  tenants  in  common  to  that  extent.  I  am  inclined  to  think 
that  it  does,  but  it  is  a  question  not  necessary  to  be  determined  in  the 
present  casCj 

Plaintiff^s  case  must  therefore  fail  for  want  of  proof  of  any  facts 
justifying  the  cgurt  in  declaring  a  constructive  trust.  Complaint  dis- 
missed, but  without  costs.  Submit  decision  accordingly,  giving  notice 
of  settlement. 


MILLER  Y.  CITY  OF  ROCHESTER. 

(Supreme  Court,   Appellate  Division,   Fourth  Department.     May  10.  1021.) 

1.  Municipal  corporations  <&»751(1) — ^No  duty  on  city  to  furnish  safe  place 

to  work  for  servant  of  contractor. 

The  duty  of  furnishing  a  safe  place  for  employes  of  contractor  to  work 
did  not  rest  upon  the  city. 

2.  Municipal  corporations  0=:»733(1) — Complaint  held  to  state  cause  of  ac- 

tion in  negligence  against  city. 

Complaint  in  action  by  employ^  of  city  contractor  against  city  that  city 
and  its  agents  were  negligent  "in  failing  to  Inspect  the  same,  and  in  fail- 
ing to  give  the  deceased  notice  of  the  insecure,  unsafe,  and  dangeroas 
condition,  and  allowing  the  deceased  to  work  and  climb  a  pole  without 
notice  of  its  unsafe  and  dangerous  condition;  that  the  defendant  had 
due  notice  of  such  unsafe  and  dangerous  condition,  and  of  the  fact  that 
work  was  to  be  done  thereon  by  deceased  and  others,  and  that  the  con- 
dition of  said  pole  rendered  work  thereon  unsafe  and  dangerous,"  held 
to  state  a  cause  of  action  against  the  city  for  negligence. 

^=»For  other  caseB  see  aame  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indezet 


Digitized  by 


Google 


Sup.  Ct.)  MILLEH  V.  CITY  OP  B0CHE8TEB  335 

(188  N.T.B.) 

S.  Neg licence  «»2— Doty  imposed  by  Jaw  stated. 

Where  one  undertakes  to  do  something  Involying  a  dangerous  situation* 
he  must  do  it  with  reasonable  care,  eren  though  he  is  not  under  any  obli- 
gation to  do  anything  at  all. 

Lambert,  J.,  dissenting  in  part. 

Appeal  from  Trial  Term,  Monroe  County. 

Action  by  Margaret  Miller,  as  administratrix  of  the  goods,  chattels, 
and  credits  of  Leo  William  Miller,  deceased,  against  the  Gity  of  Roch- 
ester. From  a  judgment  for  plaintiff  for  $27,000.16,  and  from  an 
order  denying  defendant's  motion  for  a  new  trial,  and  from  an  amend- 
ed order  denying  a  new  trial,  defendant  appeals.  Judgment  and  order 
reversed,  and  new  trial  granted. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  HUBBS,  CLARK, 
and  DAVIS,  JJ. 

Charles  vL.  Pierce,  Corp.  Counsel,  of  Rochester  (Charles  B.  For- 
syth, of  Rochester,  of  counsel),  for  appellant. 

Shedd,  Miorse,  Pierson  &  Wynkoop,  of  Rochester  (John  M.  Stull,  of 
Rochester,  of  counsel),  for  respondent. 

HUBBS,  J.  [1]  The  judgment  in  this  case  should  be  reversed  be- 
cause of  the  error  in  the  judge's  charge  in  which  he  stated  to  the 
jury:      ^ 

"It  comes  right  back  to  the  two  propositions:  Did  the  city  assume  this 
burden ;  and,  if  the  city  assumed  it,  did  it  fulfill  the  duty  which  rested  upon 
it  of  furnishing  a  safe  place  to  work.'* 

The  duty  of  furnishing  a  safe  place  to  work  did  not  rest  upon  the 
city,  as  the  deceased  was  not  a  servant  of  the  city,  and,  even  if  the  duty 
did  rest  upon  the  city,  it  is  questionable  if  the  principle  of  a  safe  place 
to  work,  as  that  expression  is  used  in  the  law  of  master  and  servant, 
applied  to  the  situation.  Neagle  v.  Syracuse,  B.  &  N.  Y.  R,  R.  Co., 
185  N.  Y.  270,  n  N.  E.  1064,  25  L.  R.  A.  (N.  S.)  321 ;  Fmk  v.  Slade, 
66  App.  Div.  105,  72  N.  Y.  Supp.  821. 

[2]  It  seems  to  me,  however,  that  the  complaint  states  a  cause  of 
actiori  against  the  city,  not  as  master.  The  complaint  states  that  the 
defendant  and  its  agents  were  negligent — 

*iii  failing  to  inspect  the  same,  and  in  failing  to  give  the  deceased  notice  of 
the  insecure,  unsafe,  and  dangerous  condition,  and  aUowing  the  deceased  to 
work  and  climb  said  pole  without  notice  of  its  unsafe  and  dangerous  condi- 
tion; that  the  defendant  had  due  notice  of  such  unsafe  and  dangerous  con- 
dition, and  of  the  fact  that  Work  was  to  be  done  thereon  by  deceased  and 
others,  and  that  the  condition  of  said  pole  rendered  work  thereon  unsafe  and 
dangerous." 

If  the  city,  through  its  superintendent,  De  Witt,  had  not  taken  affirm- 
ative action,  it  would  not  have  been  liable  for  the  injury  that  occurred. 
There  is  evidence  in  the  record,  however,  that  De  Witt  was  chief  en- 
gineer of  the  disposal  plant,  and  had  charge  and  supervision  of  the 
plant  and  grounds  about  it,  and  that  he  had  charge  of  the  grading,  and 
the  jury  might  have  found  that  in  grading  he  had  removed  earth  from 
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around  the  base  of  the  pole.  The  jury  might  have  found,  also,  that  it 
was  of  benefit  to  the  city  to  have  the  contractor  use  the  pole  in  ques- 
tion ;  that  De  Witt,  the  superintendent,  gave  instructions  to  ^take  the 
pole,  and  said  that  it  would  be  all  right  to  take  it ;  that  he  was  in  charge 
there  and  would  be  responsible  for  it.  This,  with  other  evidence 
which  may  be  offered  upon  a  new  trial,  may  be  sufficient  to  establish 
the  fact  that  De  Witt  represented  the  defendant  in  wHat  he  did,  and 
that  he  acted  within  the  scope  of  his  authority. 

[3]  Under  such  evidence  it  seems  to  me  that  there  would  be  a  ques- 
tion for  the  jury  under  the  principle  that,  where  one  undertakes  to  do 
something  involving  a  dangerous  situation,  he  must  do  it  with  reason- 
able care,  even  though  he  is  not  under  any  contract  obligation  to  do 
anything  at  all.  We  had  that  question  up  in  this  department  in  the 
case  of  Miller  v.  International  Harvester  Co.,  193  App.  Div.  258,  184 
N.  Y.  Supp.  91.  If  De  Witt,  within  the  scope  of  his  authority,  inter- 
fered with  the  work  and  instructed  the  men  to  use  the  pole  in  question, 
knowing  that  it  was  in  a  dangerous  situation,  or  having  such  knowl- 
edge as  should  have  led  him  to  investigate,  at  least,  before  instructing 
that  it  be  used,  he  brought  himself  within  the  principle  laid  down  in 
that  case. 

Judgment  and  order  reversed,  aftd  new  trial  granted,  with  costs  to 
the  appellant  to  abide  the  event.  All  concur,  except  LAMBERT,  J., 
who  votes  for  reversal  and  dismissal  of  the  complaint. 


In  re  REID. 

(Supreme  Court,  Special  Term,  Albany  County.) 

Execution  ^=»391— Third  party  order  to  appear  before  referee  for  examinatioii 
in  proceedings  sapplementary  held  binding. 

Plaintitf  obtained  Judgment  by  confession  in  tbe  County  Court,  and  a 
third  party  order  for  the  examination  of  respondent  in  proceedings  sup- 
plementary to  execution,  and,  on  respondent's  objection  that  the  County 
Court  had  no  authority  to  enter  Judgment  by  confession,  an  ex  parte  order 
vacating  the  Judgment  and  order  for  examination.  Thereafter  a  new 
confession  of  Judgment  was  entered  in  the  Supreme  Court,  and  -a  new 
third  party  order  obtained.  Respondent  objected  to  the  Jurisdiction  of 
the  referee,  on  the  ground  that  another  examination  was  still  pending,  and 
that  the  ex  parte  vacation  of  the  first  order  was  not  binding  on  respond- 
ent. Held,  respondent  was  guilty  of  contempt  of  court  in  failing  to  ap- 
pear before  the  referee. 

Proceeding  against  Katherine  Reid,  third  person,  for  contempt,  in 
supplementary  proceedings  arising  in  action  by  Minnie  C.  Reid  against 
Franklin  W,  Reid.  On  order  to  show  cause  why  respondent  should  not 
be  punished  for  contempt.    Respondent  adjudged  in  contempt. 

The  defendant  having  confessed  Judgment  to  the  plaintiff,  Judgment  was 
thereafter  entered  in  the  County  Court,  and  a  third  party  order  for  the  ex- 
amination of  the  respondent  here  was  obtained  from  the  County  Judge,  on  the 
return  of  which  the  respondent's  counsel  objected  to  the  respondent's  being 
sworn  and  examined,  on  the  ground  that  there  was  no  authority  for  the  en- 
try of  a  Judgment  by  confession  in  the  County  Court.    C.  C.  P.  f  1276.    The 
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proceedings  were  ibereuxion  suspended,  and  plaintiff  obtained,  ex  parte,  an 
order  vacating  the  judgment,  and  an  order  vacating  the  order  tor  the  ex- 
amination. A  new  confession  of  judgment  was  thereupon  taken,  judgment  was 
entered  in  this  court,  and  a  new  third  party  order  under  said  judgment  ob- 
tained and  served,  upon  the  return  of  which  order  respondent's  counsel  ob- 
jected to  the  jurisdiction  of  the  referee,  on  the  ground  that  another  examina- 
tion was  still  pending,  and  that  the  ex  parte  vacation  of  the  first  order  was 
not  binding  on  respondent  Plaintiff  thereupon  obtained  an  order  to  show 
cause  why  respondent  should  not  be  punished  for  contempt. 

Mills  &  Mills,  of  Albany  (Borden  H.  Mills,  of  Albany,  of  counsel), 
for  plaintiflf. 
John  T.  Ddaney,  of  Albany,  for  respondent 

NICHOLS,  J.  In  the  matter  of  the  punishment  of  Katherine  Reid 
for  contempt  of  court  in  proceedings  supplementary  to  execution,  etc., 
I  find  that  Katherine  Reid  is  guilty  of  contempt  of  court,  which  was 
calculated  to  and  actually  did,  defeat,  impair,  impede,  or  prejudice  the 
rights  and  remedies  of  the  judgment  creditor  herein,  the  said  judgment 
creditor  having  been  unable  to  ascertain  the  whereabouts  and  location 
of  certain  property  of  the  judgment  debtor  herein. 

The  misconduct  proved,  consisting  of  the  omission  to  appear  before 
the  referee  herein  and  be  sworn,  which  it  is  yet  within  the  power  of  the 
offender  to  perform,  under  the  provisions  of  section  774  of  the  Judi- 
ciary Law  (Consol.  Laws,  c.  30),  I  direct  that  she  be  imprisoned  in  the 
common  jail  of  the  county  of  Albany,  N.  Y.,  until  she  has  performed 
such  duty.  In  the  event  that  said  Katherine  Reid  appears  before  John 
W.  Walsh,  Esq.,  referee,  in  supplementary  proceedings  at  the  place  spec- 
ified in  the  original  order  at  10  o'clock  in  the  forenoon  on  the  6th  day 
of  June,  1921,  and  submits  to  an  examination  herein  under  the  third 
party  order  granted  by  Hon.  George  Addington,  Albany  County  Judge, 
on  the  26th  day  of  April,  1921,  then  the  said  Katherine  Reid  shall  not 
be  imprisoned  for  such  contempt,  and  she  shall  not  be  imprisoned  prior 
to  said  6th  day  of  June,  1921. 

In  the  event  that  the  said  Katherine  Reid  appears  at  the  said  time 
and  place  hereinbefore  specified  and  submits  to  an  examination,  then  no 
costs  in  this  proceeding  are  granted;  in  the  event  that  she  does  not  so 
appear  and  submit  to  such  examination,  she  is  also  fined  the  sum  of  $50. 


ROGERS  y.  LOGAN. 

(Snpreme  Conrt,  Special  Term,  Broome  County.    April  6,  1920.) 

1.  AUaehmeot  (9=>61 — Can  be  levied  on  Judgment  in  favor  of  defendant. 

The  levy  of  a  warrant  of  attacbment  on  a  judgment  rendered  In  favor  of 
the  defendant  In  another  action  Is  authorized. 

t.  Attaehment  <&^250— Validity  of  assignment  of  attached  Judgment  not  de- 
cided on  motion  to  vacate. 

On  a  motion  to  vacate  an  attachment  against  a  nonresident  defendant 
and  the  levy  thereof  on  a  Judgment  rendered  In  favor  of  the  defendant, 
the  vaUdity  of  an  assignment  of  the  judgment  by  the  defendant  to  another 
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nonresident,  which  the  plaintiff  claimed  was  fraudulent,  so  as  not  to  de- 
prive the  court  of  jurisdiction  under  Code  Cftv.  Proc.  f  656,  subd.  2,  will 
not  be  decided,  but  the  motion  to  vacate  will  be  denied  and  the  defendant 
may  protect  his  rights,  either  by  appearing  generally,  or  after  judgment 
by  default  the  title  to  the  attached  judgment  may  be  4etermined  under 
Ck)de  Civ.  Proc.  §§  655,  658,  658-a,  and  677,  and,  if  the  assignment  is  sus- 
tained, a  default  judgment  for  plaintiff  will  be  of  no  value,  since  It  can  be 
enforced  only  against  the  property  attached  under  Code  Civ.  Proc  H 
"  706,  707. 
3.  Process  <$=>87— Nonresideiit,  who  eontinuaJly  visito  dity,  ony  be  served  by 
publication. 

Whatever  the  rule  may  be  in  New  York  City  as  to  service  on  nonresi- 
dents who  continually  visit  that  city  on  business  or  pleasure,  service  may 
be  made  by  publication  in  Broome  county  on  a  nonresident  who  the 
sheriff  officially  certifies  is  not,  after  diligent  effort,  found  within  the 
state. 

Action  by  G.  Tracy  Rogers  against  James  J.  Logan.  On  motions 
by  defendant  to  vacate  a  warrant  ^of  attachment  and  set  aside  the 
levy  thereunder,  and  to  vacate  an  order  directing  service  of  summons 
on  defendant  by  publication.    Both  motions  denied. 

Dos  Passos  Bros.,  of  New  York  City  (Edmund  F.  Harding,  of 
New  York  City,  of  counsel),  for  the  motions. 
Curtiss,  Keenan,  Brink  &  Harrison,  of  Binghamton,  opposed. 

DAVIS,  J.  Notwithstanding  the  elaborate  argument  made  by  the 
learned  counsel  for  the  parties,  the  questions  presented  are  compara- 
tively simple.  The  plaintiff,  a  resident  of  the  city  of  Binghamton,  hav- 
ing, as  he  claims,  within  the  provisions  of  section  635,  Code  of  Civil 
Procedure,  a  cause  of  action  against  the  defendant,  a  resident  of  the 
state  of  Florida,  desires  to  litigate  it  in  the  courts  of  the  state  of  his 
residence.  He  learns  that  the  defendant  had  obtained  a  judgment  in 
the  Supreme  Court  in  New  York  county  against  another  citizen  of  this 
state,  which  judgment  is  of  record  in  the  defendant's  name  in  the 
clerk's  office  of  that  county.  He  therefore  obtains  a  warrant  of  at- 
tachment, and  the  sheriff  levies  on  the  judgment.  Service  on  the  de- 
fendant is  made  by  publication,  as  the  practice  prescribes,  and  the 
courts  of  this  state  have  jurisdiction  in  rem  to  give  the  plaintiff  such 
relief  as  he  is  entitled  to  receive  on  the  merits  of  his  cause,  limited,  of 
course,  to  the  value  of  the  res  over  which  the  court  has  acquired  ju- 
risdiction, provided  that  the  plaintiff  has  conformed  to  the  practice 
prescribed  by  statute  in  such  cases.  The  defendant  by  these  motions 
challenges  the  regularity  of  the  plaintiff's  proceedings  in  seeking  his 
remedy  and  the  jurisdiction  acquired  by  the  court  therein. 

[1]  The  levy  of  a  warrant  of  attachment  on  a  judgment  in  favor  of 
the  defendant  is  authorized.  Rumsey's  Practice  (2d  Ed.)  648 ;  Matter 
of  Fl^ndrow,  84  N.  Y.  1 ;  4  Cyc.  444.  The  defendant,  moving  to  va- 
cate the  attachment  and  set  aside  the  warrant,  claims  that  he  has  here- 
tofore assigned  the  judgment  to  another  resident  of  Florida,  and  that 
he  has  no  further  interest  therein,  and  that  therefore  the  court  can  ac- 
quire no  jurisdiction.  The  plaintiff  rejoins  that  the  assignment  is  made 
to  a  certain  relative  and  business  associate  of  the  defendant,  and  is  ac- 

^ss>For  other  cases  see  same  topic  ft  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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companied  by  well-recognized  badges  of  fraud,  and  that  the  assignment 
has  not  been  recorded,  and  no  notice  of  the  assignment  has  been  given 
to  the  judgment  debtor,  and  it  is  fraudulent  and  void,  and  the  plaintiff 
remains  the  real  owner  of  the  judgment. 

[2]  The  question  of  title  to  this  judgment  cannot  now  be  decided  on 
affidavits,  but  it  would  seem  on  the  face  of  things  that  the  defendant 
has  sufficient  interest  in  the  judgment,  either  actual  or  contingent,  so 
that  attachment  will  lie.  He  apparently  has  property  in  the  state,  for 
he  has  record  title  to  a  judgment,  and,  if  it  has  been  fraudulently  trans- 
ferred, there  is  jurisdiction  in  the  court  since  1889  to  set  aside  the 
fraudulent  transfer,  and  thus  prevent  a  nonresident  debtor  from  es- 
caping his  liability  to  resident  creditors  by  fraudulent  or  collusive  acts 
undertaken  to  deprive  the  courts  of  this  state  of  jurisdiction.  Code 
Civ.  Proc.  §  655,  subd.  2. 

If  the  defendant  elects  to  appear  generally,  as  he  declares  he  will 
ia  his  affidavits,  and  confers  jurisdiction  on  the  court  to  try  qut  the 
whole  controversy  between  the  parties,  his  rights  will  not  in  the  slight- 
est degree  be  prejudiced  by  the  fact  that  an  attachment  was  levied  on 
a  judgmient  he  had  assigned  to  another  for  a  valuable  consideration 
and  in  perfect  good  faith.  If  the  defendant  elects  not  to  appear  gen- 
erally, the  plaintiff,  on  the  default,  may  apply  for  and  perhaps  obtain 
a  judgment  in  rem.  Such  judgment  may  be  enforced  only  as  against 
the  property  attached.  Code  Civ.  Proc.  §§  706,  707.  If  there  is  a 
doubt  as  to  the  title  of  the  judgment,  all  parties,  including  the  judg- 
ment debtor,  will  be  interested  in  having  the  doubt  dispelled,  and  it 
may  be  solved  by  an  action  brought  by  the  sheriff,  or  by  the  plaintiff  and 
sheriff  jointly,  to  determine  whether  the  assignment  was  based  on 
fraud  or  made  with  bona  fides.  Code  Civ.  Proc.  §§  655,  677 ;  Harding 
v.  Elliott,  91  Hun,  502,  36  N.  Y.  Supp.  648.  If  it  finally  is  determined 
that  the  assignment  is  valid,  then  the  plaintiff  has  no  further  remedy, 
and  he  has  had  all  his  labor  for  his  pains,  while  the  defendant  has 
suffered  no  injury.  If  the  decision  is  that  the  assignment  is  void,  be- 
cause based  on  fraud,  the  plaintiff  will  be  given  the  remedy  in  our 
courts  that  the  law  has  prescribed  for  the  protection  of  the  rights  of 
its  citizens,  and  the  defendant  cannot  complain. 

The  assignee  of  the  judgment  is  making  no  claim  here.  If  his  rights 
are  attacked,  his  remedy  is  simple,  and  he  may  file  with  the  sheriff  a 
claim  to  the  property  (Code  Civ.  Proc.  §§  658,  658-a),  or  he  may  hold 
the  sheriff  responsible  in  an  action  for  conversion.  The  usual  and 
approved  practice  in  such  proceedings  seems  to  have  been  followed  by 
the  plaintiff,  and  the  objections  made  on  behalf  of  the  defendant  seem 
to  be  highly  technical,  and  it  would  not  be  just  to  suitors  to  deny  their 
rights  to  prosecute  their  claims  in  our  courts  on  such  fanciful  grounds. 
I  must  deny  the  defendant's  motion  to  vacate  the  attachment. 

[3]  The  rule  just  stated  applies  with  equal  force  to  the  motion  to 
set  aside  the  service  of  the  summons  by  publication.  It  may  be  that  the 
affidavits  used  on  the  application  for  the  order  of  publication  might 
well  have  been  amplified ;  but,  whatever  the  rule  may  be  in  New  York 
City  as  to  service  on  parties  who  have  a  residence  in  neighboring  or  ad- 
joining states,  but  who  continually  visit  that  city  on  business  or  pleas- 
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lire,  the  plaintiff  has  substantially  complied  with  the  practice  as  it  ex- 
ists in  this  district  in  making  service  by  publication  on  a  defendant  who 
IS  admittedly  a  resident  of  a  distant  state,  and  who  the  sheriff  offi- 
cially certifies,  after  diligent  effort,  is  "not  found"  in  this  state. 

The  motions  to  set  aside  the  service  on  defendant  by  publication  arc 
denied.    Plaintiff  may  have  $10  costs  on  each  motion. 

Ordered  accordingly. 

(196  App.  Div.  440) 

CUTLER  REALTY  CO.  y.  TENEO  CO.,  Ine. 

(Supreme  C/Ourt,  Appellate  Division,  First  Department    April  20,  1921.) 

1.  Landlord  and  tenaat  «s»49(3)»LanAi)rd  held  not  enlitled  to  eooqsel  fees 

paid  in  proceeding  to  restrain  violation  of  covenant 

Under  a  lease  providing  that,  in  case  landlord  should  be  compelled  to 
pay  or  should  pay  any  sum  of  money,  owing  to  tenant^s  failure  to  per- 
form covenants,  the  sum  so  paid,  together  with  interest,  costs,  and 
damages,  should  be  added  to  the  installment  of  rent  next  following,  land- 
lord was  not  entitled  to  recover  counsel  fees  paid  by  him  incident  to  an 
action  by  the  landlord  to  compel  the  observance  by  the  tenant  of  its 
obligations  under  the  lease. 

2.  Damages  <d=»71 — No  recovery  of  attorney's  fees  under  statutes  or  contract 

providing  for  payment  of  damages. 

With  respect  to  statutes  imposing  liability  fsor  damages  atkid  contracts, 
other  than  those  of  indemnity,  providing  for  the  payment  of  damages, 
counsel  fees  are  not  recoverable. 
:3.  Compromise  and  settlement  €=»12— Settlement  of  suit  held  to  indude 
claim  for  attorney's  ^  fees. 

Where  landlord  in  action  demanded  that  he  be  awarded  money  dam- 
ages "for  the  said  wrongful  acts  of  said  defendant  herein,  including  such 
expenses  as  have  been  caused  and  shall  be  caused  by  the  said  acts  ot 
said  defendant,  and  likewise  by  their  compelling  the  bringing  of  this 
action,"  a  settlement  of  the  action  without  any  express  reservation  must 
be  deemed  to  have  embraced  all  claims  asserted  by  the  plaintiff,  in- 
cluding right  to  be  indemnified  for  attorney's  fees  expended  in  such  ac- 
tion and  settlement 

4.  Compromise  aod  settlement  <3=^12— Ocunsel  fees^  if  reeorerabie  in  actioo, 

are  concluded  by  settlement  therein. 

If  landlord  was  by  virtue  of  a  provision  in  the  lease  entitled  to  re- 
cover as  damages  counsel  fees  incurred  by  reason  of  the  necessity  of 
bringing  an  action  against  the  lessee,  it  could  recover  them  in  such  ac- 
tion, at  least  if  it  employed  and  paid  its  counsel  preparatory  to  the  bring- 
ing of  the  action ;  hence  a  settlement  of  such  action  concluded  his  claim  to 
recover  such  fees. 

5.  Judgment  ^=>744— Consent  Judgment  enjoining  breach  of  covenant  in  lease 

held  not  adjudication  that  there  was  breach. 

A  judgment  entered  by  consent  of  defendant  tenant,  restraining  tenant 
from  subletting  in  the  future  in  violation  of  the  lease,  was  no  adjudica- 
tion that  such  tenant  had  violated  any  provisions  of  the  lease,  as  the 
tenant  may  have  preferred  to  consent  to  the  injunctions  rather  than  to  de- 
fend the  action. 

6.  Courts  <S^237  (4)  ^Appeal  from  City  Court  directly  to  Appellate  Divbion 

discretionary. 

A  party  is  not  entitled  as  a  matter  of  right  to  appeal  directly  to  the 
Appellate  Division  from  a  judgment  entered  by  a  City  Coxuct  on  a  determi- 
nation of  the  Appellate  Term ;  but  the  Appellate  Division  is  authorized  to 
entertain  the  appeal  in  its  discretion,  under  Code  Civ.  Proc.  §f  1344,  3191. 

-^s^For  other  caaea  see  same  topic  ft  KEY-NUMBER  in  aU  Key-Numbered  Dlseets  a  Indexee 
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Appeal  from  Appellate  Term,  First  Department. 

Action  by  the  Cuyler  Realty  Company  against  the  Teneo  Company, 
Incorporated.  From  a  determination  of  the  Appellate  Term,  reversing 
a  judgment  of  the  City  Court  in  its  favor,  and  granting  judgment  (184 
N.  Y.  Supp.  791)  for  the  plaintiff  pursuant  to  a  stipulation  with  respect 
to  the  amount  of  the  damages,  by  leave  of  the  presiding  justice,  and 
from  a  judgment  of  the  City  Court,  entered  pursuant  to  such  deter- 
mination of  the  Appellate  Term,  defendant  appeals  without  leave. 
Determination  and  judgment  appealed  from  reversed,  and  judgment 
of  the  City  Court,  entered  February  27,  1920,  affirmed,  with  costs. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Joseph  &  Alvin  T.  Sapinsky,  of  New  York  City  (Joseph  Sapinsky, 
of  New  York  City,  of  counsel),  for  appellant. 

John  T.  McGovem,  of  New  York  City  (Jospeh  Dannenberg,  of  New 
York  City,  of  counsel),  for  respondent. 

LAUGHLIN,  J.  The  action  was  brought  for  the  recovery  of  coun- 
sel fees  paid  by  the  plaintiff  in  an  action  brought  by  it  as  landlord 
against  the  defendant,  its  tenant,  for  an  injunction  to  restrain  viola- 
tions of  the  provisions  of  the  lease  wuth  respect  to  subletting  without 
the  written  consent  of  the  landlord  and  with  respect  to  the  use  to  be 
made  of  the  premises.  The  complaint  in  that  action  alleged  that  the 
plaintiff  leased' to  the  defendant  Rooms  1106-1110  in  the  building 
known  as  Cuyler  Building,  Nos.  119-123  West  Thirty-First  street  and 
116-120  West  Thirty-Second  street,  in  the  borough  of  Manhattan, 
New  York,  and  that  without  the  written  consent  of  the  landlord, 
which  was  required,  the  tenant  sublet  to  the  H.  B.  Levine  Company, 
Incorporated,  which  was  also  joined  as  a  defendant  in  the  action,  and 
that  the  subtenant  was  manufacturing  textiles  into  dresses  on  the 
premises,  in  violation  of  the  lease,  which  limited  the  use  of  the  premis- 
es to  the  purposes  of  an  "office,  stock,  and  shipping  room." 

The  injunction  action  was  settled  without  trial  by  a  stipulation  in 
writing,  made  between  the  attorneys  for  the  respective  parties,  to  the 
effect  that  a  temporary  injunction  might  issue,  without  the  plaintiff's 
giving  an  undertaking,  restraining  the  tenant  from  permitting  the  sub- 
tenant to  occupy  and  the  subtenant  from  using  the  premises  for  any 
form  of  manufacturing,  but  permitting  the  subtenant  to  use  them  as 
a  stock  room  and  office  only,  and  providing  that  a  final  decree  might 
be  entered  to  that  effect,  without  costs  to  either  party  as  against  the 
other.  The  plaintiff  asserts  the  right  to  recover  counsel  fees  under 
the  eighth  paragraph  of  the  lease,  which  provides  as  follows : 

"Eighth.  In  case  the  landlord,  by  reason  of  the  failure  of  the  tenant  to 
perform  any  one  or  more  of  the  covenants,  agreements,  or  conditions  herciri 
contained,  shall  be  compelled  to  pay  or  shall  pay  any  sum  of  money,  or  shall 
be  compelled  to  do  or  shall  do  any  act  which  requires  the  payment  of  money, 
then  the  sum  or  sums  so  paid  or  required  to  be  paid,  together  with  all  inter- 
est, costs,  and  damages,  shall  be  added  to  the  installment  of  rent  next  becom- 
ing due,  or  to  any  subsequent  Installment  of  rent,  and  shall  be  coUectibls  as 
additional  rent,  in  the  same  manner  and  with  the  same  remedies  as  if  it  bad 
been  originally  reserved.'*^ 
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The  lease  consists  of  17  paragraphs.  The  tenant  agreed,  among 
other  things,  that  it  would  make  good  any  injury  or  breakage  done  by  the 
tenant  to  the  premises  and  fixtures,  and  would  make  no  alteration  upon 
the  premises  without  the  written  consent  of  the  landlord,  and  at  the  ex- 
piration of  the  term  would  surrender  them  in  as  good  condition  as  at  the 
time  of  the  making  of  the  lease,  reasonable  use  and  damages  by  the  ele- 
ments, not  due  to  carelessness,  negligence,  or  improper  conduct  on  the 
part  of  the  tenant,  its  agents,  servants,  or  licensees  excepted ;  that  it 
would  not  assign  or  incumber  the  lease,  or  sublet  or  use,  or  permit  the 
premises  to  be  used,  for  any  purpose  other  than  those  specified ;  that 
the  landlord  should  be  at  liberty  to  enter  the  premises  at  all  times  for 
the  purpose  of  inspecting  the  same,  or  to  make  repairs  or  alterations, 
and  to  affix  a  sign  to  let  or  for  sale,  and  in  the  event  that  the  landlord 
exercised  its  right  of  reentry  as  therein  provided,  the  tenant  agreed  to 
pay  the  difference  between  the  rent  received  by  the  landlord  and  that 
reserved  in  the  lease;  that  a  violation  or  attempted  violation  of  any 
covenant  or  condition  of  the  lease  might  be  restrained  by  injunction ; 
that  the  tenant  would  not  obstruct  or  damage  in  any  manner  or  by  any 
means  the  efficiency  of  the  sprinkler  system  or  appurtenances,  or  place 
any  shelving,  partition,  or  other  obstruction  within  two  feet  of  the 
bottom  of  the  ceiling,  and  would  comply  with  all  the  orders,  regula- 
tions, or  requirements  made  or  enacted  by  the  municipal,  state,  or  fed- 
eral authorities  or  the  New  York  Board  of  Fire  Underwriters,  or  by  a 
similar  board  with  respect  to  the  use  of  the  premises  ^  that  the  tenant 
would  faithfully  observe  the  rules  and  regulations  made  by  the  land- 
lord for  the  safety,  care,  and  cleanliness  of  the  demised  premises  and 
of  the  building,  and  for  the  preservation  of  good  order  therein,  and 
conduct  its  business  so  as  not  to  interfere  with  the  other  tenants  in  the 
building. 

[1,  2]  It  will  be  observed  that  there  is  no  express  agreement  by  the 
tenant  co  pay  counsel  fees,  and  that  its  agreement  was  that,  in  case  the 
landlord  should  be  compelled  to  pay  or  should  pay  any  sum  of  money, 
or  should  be  compelled  to  do  or  should  do  any  act  requiring  the  pay- 
ment of  money,  owing  to  its  failure  to  perform  any  one  or  more  of  the 
covenants,  agreements,  or  conditions  of  the  lease,  then  the  sum  so  paid 
or  required  to  be  paid,  together  with  interest,  costs,  and  damages, 
should  be  added  to  the  installment  of  rent  next  following  or  to  a  sub- 
sequent installment  of  rent,  and  should  be  collectible  as  additional  rent 
in  the  same  manner  and  with  the  same  remedies  as  if  it  had  been  re- 
served as  rent.  It  would  be,  I  think,  unreasonable  to  construe  tliese 
provisions  as  applicable  to  the  payment  of  counsel  fees  incident  to  an 
action  by  the  landlord  to  compel  the  observance  by  the  tenant  of  its 
obligations  under  the  lease.  They  should  be  deemed  applicable  only  to 
actual  payments  made  by  the  landlord  with  respect  to  one  or  more  of 
the  things  particularly  specified  in  the  lease. 

Manifestly  the  lease  contemplated  definite  fixed  disbursements,  which 
might  be  added  to  the  lease  as  rent  and  collected  as  such ;  and  the  pro- 
visions were  not  intended  to,  and  are  not  appropriate  to,  embrace  coun- 
sel fees,  for  that  would  be  leaving  it  solely  to  the  will  of  the  landlord 
to  fix  the  amount  and  add  it  to  the  rent.    Moreover,  the  rule  is  well- 
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settled  that  with  respect  to  statutes  imposing  liability  for  damages  and 
contracts,  other  than  those  of  indemnity,  providing  for  the  payment  of 
damages,  counsel  fees  are  not  recoverable.  Clason  v.  Nassau  Ferry 
Co.,  20  Misc.  Rep.  315,  45  N.  Y.  Supp.  675,  affirmed  27  App.  Div.  621 ; 
Rosenberg  v.  Frankel,  123  App.  Div.  700,  108  N.  Y.  Supp.  353; 
Crausman  v.  Graham  Const.  Co.,  95  Misc.  Rep.  608,  159  N.  Y.  Supp. 
709.  See,  also,  Mattlage  v.  N.  Y.  Elevated  R.  R.  Co.  (Com.  PI.)  17  N. 
Y.  Supp.  536,  and  Hochman  v.  Bollt  (Sup.)  152  N.  Y.  Supp.  1031.  In 
some  jurisdictions,  a  contract  for  the  payment  of  counsel  fees  appears 
to  be  deemed  contrary  to  public  policy.  Raleigh  County  Bank  v.  Po- 
teet,  74  W.  Va.  511,  82  S.  E.  332,  L.  R.  A.  191 5B,  928,  Ann.  Cas. 
1917D,  359;  Thomasson  v.  Townsend,  10  Bush  (Ky.)  114;  Dow  v. 
Updike  Bros.,  11  Neb.  95,  7  N.  W.  857;  State,  to  Use  of  Muskingum 
Fund  ComVs,  v.  Taylor,  10  Ohio,  378. 

It  is  unnecessary  to  go  that  far,  or  to  express  an  opinion  on  that 
point  here,  for  the  contract  in  question  does  not  expressly  provide  for 
counsel  fees,  and,  at  most,  it  is  doubtful  whether  it  was  intended  to 
include  them,  and  therefore  the  contract  should  not  be  construed  as 
embracing  them.  Godchaux  v.  Hyde,  126  La.  187,  52  South.  269. 
Counsel  for  the  respondent  relies  on  decisions  construing  bonds  or 
undertakings  for  provisional  remedies  in  legal  proceedings  as  author- 
izing the  recovery  of  counsel  fees  (see  Epstein  v.  U.  S.  Fidelity  & 
Guaranty  Co.,  29  Misc.  Rep.  295,  60  N.  Y.  S.  527,  affirmed  59  App. 
Div.  358;  Cook  v.  National  Surety  Co.,  169  App.  Div.  656,  155  N.  Y. 
Supp.  493 ;  Tyng  v.  American  Surety  Co.,  48  App.  Div.  240,  62  N. 
Y.  Supp.  843,  s.  c.  69  App.  Div.  137,  74  N.  Y.  Supp.  502),  but  in  such 
cases  it  is  contemplated  that  the  employment  of  counsel  will  be  nec- 
essary. 

[3-5]  I  am  also  of  opinion  that  the  plaintiff  is  precluded  by  the  set- 
tlement in  the  injunction  action  from  asserting  this  claim.  In  that 
action  it  demanded  that  it  be  awarded  money  damages — 

**for  the  said  wrongful  acts  of  said  defendant  herein,  Including  such  expenses 
as  have  been  caused  and  shall  be  caused  by  the  said  acts  of  said  defendant 
and  likewise  by  their  compeUing  the  commencement  of  this  action." 

It  does  not  appear  that  there  was  any  express  reservation  of  the 
claim  from  that  settlement.  The  settlement,  therefore,  should  be 
deemed  to  embrace  all  claims  asserted  by  the  plaintiff  therein.  Parr 
V.  Village  of  Greenbush,  112  N.  Y.  246,  19  N.  E.  684;  Melrose  Plumb- 
ing Co.  V.  Farago  Const.  Co.  (Sup.)  157  N.  Y.  Si^pp.  145 ;  Shepherd 
V.  Moodhe,  150  N.  Y.  183,  44  N.  E.  963;  Diocese  of  Trenton  v.  To- 
man (N.  J.  Ch.)  70  Ati.  881. 

The  respondent  contends,  on  the  authority  of  Rosenberg  v.  Frankel, 
supra,  that  it  could  not  have  recovered  the  counsel  fee  in  that  action, 
I  fail  to  see  the  force  of  that  contention.  Of  course,  it  could  not  have 
recovered  counsel  fees  as  costs  in  that  action ;  but  if  it  were  entitled 
under  the  lease  to  recover  counsel  fees,  it  could  have  recovered  them 
as  damages,  provided,  at  least,  it  employed  and  paid  its  counsel  prepar- 
atory to  the  bringing  of  the  action,  and  there  was  no  objection  to  the 
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misjoinder  of  causes  of  action.  In  any  event,  it  is  a  reasonabk  infer- 
ence that  the  tenant  was  induced  to  consent  to  the  issuance  of  the 
temporary  and  permanent  injunction  on  the  condition  that  no  costs 
were  to  be  recovered.  If  plaintiff  had  insisted  upon  the  recovery  of 
costs  and  counsel  fees,  or  both,  in  that  action,  the  defendant  might  not 
have  consented  to  the  settlement  thereof,  and  might  have  defended  <mi 
the  merits. 

Moreover,  in  no  event  could  the  determination  of  the  Appellate 
Term  be  sustained,  for  there  is  no  proof  that  the  tenant  was  guilty 
of  any  violation  of  the  lease.  The  plaintiff  relies  on  the  judgment  roll 
in  the  other  action;  but  it  cannot  be  heard  to  claim  that  the  judgment 
therein  was  an  adjudication  on  the  merits,  for  there  was  no  adjudica- 
tion that  the  defendant  had  violated  any  of  the  provisions  of  the  lease, 
but  merely  that  on  its  own  consent  it  was  enjoined  as  to  the  future. 
For  aught  that  appears,  defendant  may  not  have  violated  any  provi- 
sion of  the  lease,  but  may  have  preferred  to  consent  to  the  temporary 
and  permanent  injunctions  rather  than  to  defend  the  action. 

[8]  Defendant  was  not  entitled  as  matter  of  right  to  appeal  directly 
to  this  court  from  the  judgment  entered  by  the  City  Court  on  the  de- 
termination of  the  Appellate  Term.  Code  of  Civil  Procedure,  §§  1344, 
3191;  Handy  v.  Butler,  183  App.  Div.  359,  169  N.  Y.  Supp.  770. 
We  are,  however,  authorized  to  entertain  the  appeal  in  our  discretion, 
and,  in  the  circumstances,  we  will  entertain  it,  in  order  to  terminate  the 
litigation. 

It  follows  that  the  determination  of  the  Appellate  Term  should  be 
reversed,  with  costs,  and  the  judgment  of  the  City  Court  entered 
thereon  should  be  reversed,  with  costs,  and  the  original  judgment  of 
the  City  Court,  dismissing  the  complaint,  affirmed,  with  costs.  All 
concur. 


PEOPLE  ex  rel.  CENTRAL  UNION  TRUST  CO.  OF  NEW  YORK  v.  WEN- 
DELL,  State  Comi>troll6r. 

(Supreme  Court,  Appellate  Division,  Third  Department    May  4,  1921.) 

L  Gonstttutional  law  (&=»139— Taxation  ^3s5>54*-Stati]te8  ifl^Mieiiiir  tax  on  in- 
come, including  interest  from  mortgagors,  held  not  uneoDstitutional»  as 
impairing  contract  obligation  <a"eated  by  exemption  law. 

Tax  Law,  §§  351,  352,  357,  359,  imposing  a  tax  based  on  a  person's  net 
Income,  held  not  unconstitutional,  In  so  far  as  it  provided  for  the  taxa- 
tion of  interest  on  real  estate  mortgages,  as  against  the  contention  that  the 
taxation  of  such  income  impaired  the  obUgatlon  of  the  state's  contract 
with  mortgagees  created  by  section  251,  exempting  "mortgages"  on  which 
recordation  tax  is  paid  from  other  taxation  **by  the  state,  counties,  cit- 
ies, towns,  villages,  school  districts  and  other  local  subdivisions  of  the 
state,"  since  it  is  only  the  principal  debt,  and  not  the  Interest,  that  Is 
exempted  from  taxation  by  section  251,  in  view  of  section  253,  and  in 
view  of  the  purpose  of  such  exemption,  and  since  the  income  tax  is  not 
directly  imposed  on  particular  income,  but  is  a  tax  on  the  Individual,  to 
be  determined  according  to  his  net  income,  in  view  of  sections  851,  357, 
359,  360,  362. 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  4k  Indexes 
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2.  Taxation  ^=»2(M[  (2)— Exemptions  most  be  described  bj  ananMgaouB  laD- 

Ezemptioiis  from  taxation  must  be  described  in  clear  and  unambiguous 
language,  and  must  appear  to  be  undlsputably  within  the  intention  of  the 
Le^lature. 

3.  Statutes  <8=>215— Legislative  intent  aseerttdned  wiiii  reference  to  comB- 

tlons  existing  at  time  of  enactment. 

The  legislative  intent  can  be  intelligently  ascertained  only  by  reference 
to  conditions  existing  at  the  time  of  the  enactment  of  the  statute. 

4.  'Taxation  <^=»22U-DoiibtB  resolved  In  favor  oi  taxing  power. 

All  doubts  and  ambiguities  must  be  resolved  in  favor  of  the  taxing 
power  of  the  L^slature. 

John  M.  Kellogg,  P.  J.,  dissenting. 

Certiorari  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  the  Central  Union  Trust  Company  of  New  York,  trustee  of  the 
estate  of  Marcia  Ann  Gavit,  against  James  A.  Wendell,  as  Comptroller 
of  the  State  of  New  York  to  review  the  Comptroller's  determination  in 
assessing  an  income  tax  against  the  relator.    Determination  confirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Laridn,  Rathbone  &  Perry,  of  New  York  City  (Hersey  Egginton,  of 
Brooklyn,  John  M.  Perry,  of  New  York  City,  and  Stewart  M.  Seymour, 
of  Chatham,  of  counsel),  for  relator. 

Charles  D.  Newton,  Atty.  Gen.  (James  S.  Y.  Ivins,  of  Albany,  of 
counsel),  for  resjwndent. 

COCHRANE,  J.  The  estate  represented  by  the  relator  was  the  own- 
er of  certain  real  estate  mortgages  on  which  the  recording  tax  required 
by  section  253  of  the  Tax  Law  (Consol.  Laws,  c.  60)  had  been  duly  paid. 
Section  251  of  that  law  provides  as  follows : 

"All  mortgages  of  real  property  situated  within  the  state  which  are  taxed 
by  this  article  and  the  debts  and  obUgatlons  which  they  secure  together  with 
ithe  paper  writings  evidencing  the  same,  shall  be  exempt  from  other  taxation 
by  tlie  state,  counties,  cities,  towns,  villages,  school  districts  and  other  local 
subdivisions  of  the  state." 

The  relator  contends  that  the  interest  on  such  mortgages  may  not  be 
considered  for  the  purpose  of  ascertaining  the  "net  income"  constitut- 
ing the  basis  of  the  income  tax  imposed  by  section  351  of  the  Tax  Law. 
The  comptroller  has  included  such  interest  as  one  of  the  elements  in 
determining  such  "net  income"  of  the  relator,  and  has  assessed  the  in- 
come tax  against  tlie  relator  on  the  basis  thereof.  The  purpose  of  this 
proceeding  is  to  test  the  propriety  of  the  position  taken  by  the  comp- 
troller. 

The  action  of  the  comptroller  is  clearly  within  the  provisions  of  the 
Tax  Law  (sections  351,  352,  357,  359)  relating  to  the  imposition  of 
income  taxes.  The  principal  contention  of  the  relator  is  that  section 
251  was  in  effect  a  contract  between  the  state  and  mortgage  investors 
that  the  latter,  on  payment  of  the  recording  tax  imposed  by  section  253, 
should  be  exempt  from  all  other  taxation  in  respect  to  such  mortgages, 

^=^For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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and  that  the  provisions  of  the  so-called  Income  Tax  Law  requiring  the 
interest  on  such  mortgages  to  be  considered  in  fixing  the  net  income 
with  respect  to  which  the  income  tax  is  imposed  is  inconsistent  with 
said  section  251,  and  consequently  impairs  the  obligation  of  the  state's 
contract  with  such  mortgagees. 

[1,2]  For  the  purpose  of  this  discussion  it  may  be  assumed,  with- 
out so  deciding,  that  the  purpose  of  section  251  was  to  encourage  mort- 
gage investments,  and  that  it  possesses  the  characteristics  of  a  con- 
tract between  the  state  and  mortgagees,  who  have  made  their  invest- 
ments prior  to  the  enactment  of  the  income  tax  provisions  of  the  law. 
It  does  not  follow,  however,  that  the  interest  earned  by  such  mortgages 
was  within  the  purview  of  such  contract,  so  as  to  be  exempt  from  other 
taxation.  It  is  true  that,  as  between  the  parties  to  a  mortgage,  the  in- 
terest thereon  is  an  incident  of  the  principal,  and,  like  the  latter,  is  con- 
trolled by  the  mortgage  provisions.  But  in  considering  what  is  exempt 
from  taxation  the  rule  is  that  such  alleged  exemption  must  be  "described 
in  clear  and  unambiguous  language,  and  appear  to  be  undisputably  with- 
in the  intention  of  the  Legislature."  People  ex  rel.  Westchester  Fire 
Insurance  Co.  v.  Davenport,  91  N.  Y.  574,  586.  In  Yazoo  &  Mississippi 
Valley  Railroad  Co.  v.  Adams,  180  U.  S.  1,  22,  21  Sup.  Ct.  240,  248 
(45  L.  Ed.  395),  it  was  said: 

"Exemptions  from  taxation  are  not  favored  by  law,  and  will  not  be  sns- 
tained,  unless  such  clearly  appears  to  have  been  the  intent  of  the  Legisla- 
ture. ♦  •  ♦  And  while,  as  we  have  held  In  many  cases,  Legislatures  may 
in  the  interest  of  the  public  contract  for  the  exemption  of  other  property, 
such  contract  should  receive  a  strict  interpretation,  and  every  ^reasonable 
doubt  be  resolved  in  favor  of  the  taxing  power.  Indeed,  it  is  not  too  much 
to  say  that  courts  are  astute  to  seize  upon  evidence  tending  to  show  either  that 
such  exemptions  were  not  originally  intended,  or  that  they  have  become  in- 
operative by  changes  in  the  original  constitution  of  the  companies." 

In  Chicag^o,  Burlington  &  Kansas  City  Railroad  Co.  v.  GufFey,  120 
U.  S.  569,  575,  7  Sup.  Ct.  693,  696  (30  L.  Ed.  732),  the  rule  was  de- 
clared  in  these  words: 

*'It  is  the  settled  doctrine  of  this  court  that  an  immunity  from  taxation  by 
the  state  will  not  be  recognized  unless  granted  in  terms  too  plain  to  be  mis- 
taken." 

[3]  In  the  light  of  the  foregoing  rule,  the  purpose  of  the  Legislature 
in  enacting  the  recording  tax  provisions  of  the  law  must  be  ascertained. 
Likewise  such  purpose  can  only  be  intelligently  ascertained  by  reference 
to  conditions  then  existing.  Mortgages  were  subject  to  assessment  by 
the  local  assessors.  Only  the  principal  of  such  mortgages  was  in- 
cluded in  the  assessment  roll.  Interest  thereon  played  no  part  in  the 
system  of  taxation  then  in  vogue.  Clearly  the  dominant  idea  in  the 
mind  of  the  Legislature  was  to  render  mortgagees  independent  of  the 
action,  capricious  or  otherwise,  of  local  tax  officials.  It  is  true  that  the 
state  was  included  in  the  prohibition  against  taxing  recorded  mort- 
gages, but  that  the  controlling  purpose  was  as  above  indicated  is  mani- 
fested by  the  detailed  enumeration  of  the  subdivisions  of  the  state  from 
the  activities  of  which  such  mortgagees  were  rendered  immune.  "Coun- 
ties, cities,  towns,  villages,  school  districts  and  other  local  subdivisions 
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of  the  state"  were  each  specifically  named  as  being  deprived  of  the 
right  to  exercise  any  of  their  taxing  powers  in  respect  to  such  mort- 
gagees. The  phraseology  of  the  section  emphasizes  the  idea  that  if  was 
such  particular  kind  of  taxation  as  then  existed  against  which  relief 
was  being  granted.  Otherwise  there  was  no  occasion  for  specifying 
the  various  subdivisions  of  the  state. 

Such  idea  is  further  emphasized  by  the  title  of  said  section  251 ; 
"Exemption  from  Local  Taxation."  Again,  section  253  carefully  con- 
fines the  rate  of  taxation  to  the  "principal  debt  or  obligation."  That  is 
all  which  in  any  event  was  the  subject  of  taxation  at  the  time  of  that 
legislation.  Interest  as  such  was  not  taxable.  And  when  in  section 
251  it  was  declared  that  all  mortgages  "taxed  by  this  article"  should  be 
exempt,  the  reasonable  construction  thereof  is  that  it  was  only  the 
"principal  debt  or  obligation,"  constituting  the  basis  of  taxation  thereof 
as  stated  in  section  253,  which  was  intended  to  be  exempt.  Such  in- 
terpretation is  clearly  within  the  rule  of  strict  construction  as  declared 
in  the  authorities  above  cited.  That  there  is  at  least  a  doubt  as  to 
whether  the  taxability  of  interest  was  within  the  legislative  mind  is 
we  think  reasonably  clear. 

[4]  All  doubts  and  ambiguities  however  must  be  resolved  in  favor 
of  the  taxing  power.  We  think  that  sections  251  and  253,  construed  in 
the  light  of  conditions  existing  at  the  time  of  their  enactment  and  with 
reference  to  the  manifest  purpose  of  their  enactment,  disclose  an  in- 
tent to  deal  only  with  such  taxation  and  such  methods  of  taxation  as 
were  then  prevalent,  and  have  no  reference  to  the  income  derived  from 
such  mortgages.  Ther6  was  no  occasion  to  take  into  account  such  in- 
come, or  to  legislate  in  reference  thereto,  for  the  reason  that  it  was  not 
then  taxable.  Furthermore,  it  cannot  be  assumed  that  the  Legislature 
intended  to  barter  away  its  taxing  powers,  and  every  mortgagee  must 
have  known  that  by  the  mere  payment  of  the  recording  tax  he  was  not 
rendered  immune  from  all  other  taxation  in  the  future,  should  the  gen- 
eral interest  of  the  community  or  the  public  exigencies  so  require. 
People  ex  rel.  Iroquois  Door  Co.  v.  Knapp,  186  App.  Div.  172,  175, 
173  N.  Y.  Supp.  641,  affirmed,  227  N.  Y.  592,  125  N.  E.  923 ;  People  ex 
rel.  Gallatin  National  Bank  v.  Commissioners,  67  N.  Y.  516;  People  ex 
rel.  Cunningham  v.  Roper,  35  N.  Y.  629,  635.  The  possibility  of  the 
enactment  of  an  income  tax  many  years  in  the  future  did  not  exist  in 
the  minds  of  the  legislators  at  the  time  they  enacted  the  recording  tax 
provisions.  Those  provisions  and  the  exemption  created  thereby  had 
no  reference  to  an  entirely  distinct  system  of  taxation  at  some  time  in 
the  future,  such  as  is  created  by  the  income  tax  provisions. 

We  are  not  unmindful  that  it  has  been  held  that  a  tax  on  income  is 
in  reality  a  tax  on  the  property  producing  the  income.  Pollock  v. 
Farmers'  Loan  &  Trust  Co.,  157  U.  S.  581,  15  Sup.  Ct.  673,  39  L.  Ed. 
759;  Id.,  158  U.  S.  601,  15  Sup.  Ct.  912,  39  L.  Ed.  1108;  Hancock, 
Comptroller,  V.  Singer  Manufacturing  Co.,  62  N.  J.  Law,  289,  342, 
41  Atl.  846,  42  Jv.  R.  A.  852;  Opinion  of  the  Justices,  220  Mass.  613, 
623,  108  N..  E.  570.  That  might  be  important  in  reference  to  some 
questions;  as,  for  instance,  if  we  were  considering  the  legality  of  a 
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tax  on  income,  there  being  a  constitutional  prohibition  against  such  tax 
on  the  principal.  Our  problem  here,  however,  is  one  of  statutory  con- 
struction, and  to  ascertain  the  legislative  intent,  and  in  a  problem  of 
that  nature  we  are  not  hampered  by  constitutional  restrictions.  In  our 
view  of  sections  251  and  253  of  the  Tax  Law,  it  is  as  if  the  Legislature 
had  said  there  shall  be  no  other  tax  on  the  principal  of  mortgages,  ex- 
cept the  recording  tax ;  but  we  reserve  the  right  to  impose  in  the  future, 
should  circumstances  require,  a  tax  on  the  income  of  such  mortgages. 
If  we  have  properly  construed  such  legislation  the  validity  of  the  tax 
in  question  necessarily  follows. 

There  is  still  another  view  to  take  of  this  question.  The  income  tax 
is  not,  directly,  at  least,  imposed  on  any  particular  income.  The  record- 
ing tax  is  imposed  on  the  mortgage  (section  253);  the  income  tax  is  a 
tax  on  the  individual.  It  is  "imposed  upon  every  resident  of  the  state" 
(section  351).  His  income  is  used  only  in  fixing  the  measure  of  such 
tax.  It  is  the  "net  income"  on  which  the  tax  is  computed  (section  351). 
The  "net  income"  means  the  "gross  income"  of  the  taxpayer,  less  legal 
deductions  (section  357),  and  in  determining  the  "gross  income"  mort- 
gage interest,  as  well  as  all  other  income,  is  included,  with  numerous 
exceptions  specified  in  section  359.  From  such  "gross  income,"  thus  de- 
termined, are  to  be  subtracted  numerous  deductions  (section  360),  and 
also  certain  exemptions  (section  362),  before  the  tax  is  computed. 
Hence  the  income  from  any  particular  source  is  but  one  element,  to  be 
considered  in  connection  with  other  elements,  in  determining  the 
measure  of  the  taxation  which  is  imposed  on  the  individual.  In  no 
proper  sense  may  it  be  said  that  the  tax  is  imposed  on  the  interest  of 
any  particular  mortgage.  That  is  merely  a  factor  in  the  determination 
of  the  amount  of  such  taxation.  We  think,  therefore,  for  the  reasons 
stated,  that  the  contention  of  the  relator  cannot  be  sustained. 

The  determination  should  be  confirmed,  with  $50  costs  and  disburse- 
ments.   All  concur,  except 

JOHN  M.  KELLOGG,  P.  J.  (dissenting).  The  state  is  bound  by  its 
contracts,  which  are  issued  upon  an  actual,  and  not  a  speculative,  con- 
sideration. People  ex  rel.  New  York  Cent.  &  H.  R.  R.  Co.  v.  Mealey, 
224  N.  Y.  187,  196,  120  N.  E.  155 ;  First  Construction  Co.  v.  State,  221 
N.  Y.  295,  116  N.  E.  1020.  Here,  in  order  to  induce  the  taking  of 
real  estate  mortgages,  the  Legislature  imposed  a  recording  tax  by  sec- 
tions 251.  253,  and  254  of  the  Tax  Law,  and  agreed  with  the  relator, 
who  complied  with  the  act,  "to  exempt  all  its  mortgages  ♦  ♦  * 
and  the  debts  and  the  obligations  which  they  secured,  together  with  the 
paper  writings  evidencing  the  same  ♦  *  *  from  other  taxation  of 
the  state,"  except  from  taxes  imposed  under  certain  sections  of  the 
statute  which  we  are  not  interested  in.  In  effect  section  253  requires 
a  payment  in  advance  of  a  sum  which  is  agreed  to  be  in  lieu  of  all 
future  taxes  on  account  of  the  mortgage,  the  debt,  and  the  obligation 
secured,  together  with  the  writings  evidencing  the  same,  section  254, 
relating  to  mortgages  made  before  the  act,  whether  recorded  or  un- 
recorded, is  a  request  to  the  owner  to  come  within  the  act  and  obtain 
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the  benefits  of  the  exemption.  There  the  consideraticm  of  the  contract 
more  clearly  appears. 

The  mortgage  secured  the  payment  of  the  interest  as  well  as  the 
principal ;  in  fact,  the  interest  was  clearly  the  moving  reason  for  making 
the  loan  and  taking  the  mortgage  The  relator  would  have  kept  its 
money,  if  it  was  to  be  returned  without  interest ;  it  loaned  it  to  secure 
the  interest.  The  interest  is  not,  therefore,  a  mere  incident  to  the  mort- 
gage, but  is  an  essential  part  of  it,  and  is  a  part  of  the  debt  secured. 

Where  the  law  gives  interest  as  damages  for  the  breach  of  a  contract^ 
it  may  be  considered  an  incident  to  the  debt;  but,  where  the  original 
contract  requires  the  payment  of  interest,  the  agreement  to  pay  the  in- 
terest is  as  much  a  part  of  the  debt  and  obligation  as  is  the  agreement 
to  pay  the  principal.  Southern  Railway  v.  Town  of  Moravia,  61  Barb. 
180,  189;  Fake  v.  Eddy's  Ex'r,  15  Wend.  76;  Pollock  v.  Farmers'  Loan 
&  Trust  Co,  157  y.  S.  429,  583,  15  Sup.  Ct.  673,  39  L.  Ed.  759. 

The  state  income  tax  is  imposed  upon  net  incomes.  Interest,  to  be 
taxable  as  income,  need  not  be  actually  paid.  Unpaid  interest,  which 
has  accrued  and  is  payable,  is  subject  to  the  tax.  Subdivision  6  of 
section  350.  The  taxpayer  must  include  in  his  return  all  interest  which 
is  accrued  and  payable.  Subdivision  1  of  section  359  speaks  of  in- 
come "received";  but  subdivision  6  of  section  350  provides  that  the 
word  "received"  means  "accrued  or  received."  "Accrued"  means 
"due."  Allen  v.  Armstrong,  58  App.  Div.  437,  68  N.  Y.  Supp.  1079; 
1  C.  J.  536.  In  Pollock  v.  Farmers'  Loan  &*  Trust  Co.,  supra,  it  was 
held,  under  the  old  federal  Income  Tax  Law  (28  Stat.  509),  that  income 
from  municipal  bonds  could  not  be  taxed  by  the  federal  authorities,  as 
they  had  no  right  to  tax  the  bonds  themselves. 

The  past-due  interest  upon  a  mortgage,  which  by  its  terms  draws  in- 
terest, forms  a  part  of  the  net  income  for  taxation.  It  has  not  been 
paid,  and  the  only  right  to  it  is  that  it  is  payable  by  the  terms  of  the 
mortgage,  the  obligation  upon  which  the  tax  has  been  paid ;  it  is  a  part 
of  the  debt  secured  by  the  mortgage,  and  is  exempt.  Needless  to  say 
that  mortgage  loans  were  made  under  the  act,  and  old  mortgage  loans 
were  continued,  in  reliance  upon  the  exemption  provision.  The  state 
is  bound  to  keep  its  obligation  with  the  mortgagees,  and  cannot  be  per- 
mitted to  change  its  position. 

If  there  is  a  fair  doubt  as  to  the  proper  construction  of  section  359 
of  the  Tax  Law,  the  court  will  be  solicitous  to  adopt  the  construction 
which  makes  for  validity  rather  than  for  invalidity.  In  construing  the 
statute  it  will  be  assumed  that  the  state  meant  to  meet  its  fair  obliga- 
tions and  deal  honorably  with  its  citizens,  and  is  not  seeking  to  avoid 
its  just  obligations.  The  following  cases  sustain  these  views :  People  ex 
rel.  Cooper  Union  for  Advancement  of  Science  &  Art  v.  Wells,  180  N. 
Y.  637,  72  N.  E.  1 147 ;  People  ex  rel.  Cooper  Union  for  Advancement 
of  Science  &  Art  v.  Gass,  190  N;  Y.  323,  83  N.  E.  64,  123  Am.  St. 
Rep.  549,  13  Ann.  Cas.  678;  People  ex  rel.  Roosevelt  Hospital  v.  Ray- 
mond. 194  N.  Y.  189,  87  N.  E.  90.  In  each  case  it  was  claimed  that  an 
exemption  from  taxation  in  the  charter  of  a  corporation  was  not  de- 
stroyed by  a  subsequent  general  tax  law.    In  the  Wells  Case  it  was 
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held  that  the  charter  of  the  relator  exempting  it  from  tajcation  prevent- 
ed the  Legislature  from  destroying  the  exemption.  The  case  was  with- 
out opinion  in  the  Appellate  Division  and  the  Court  of  Appeals^  but  is 
explained  in  People  ex  rel.  Roosevelt  Hospital  v.  Raymond,  194  N.  Y. 
at  pages  198,  199,  87  N.  E.  90.  In  the  Gass  Case  it  was  held  that  the 
charter  exemption  could  be  repealed  by  virtue  of  section  1,  art.  8,  of 
the  Constitution,  which  permits  all  general  laws  and  special  laws  with 
reference  to  corporations  to  be  altered  from  time  to  time  or  repealed. 
The  Roosevelt  Hospital  Case  explains  the  other  cases,  and  considers 
that  a  general  statute  embracing  the  subject  of  taxation  ordinarily  re- 
peals an  exemption  contained  in  a  special  charter,  but  that,  where  the 
exemption  is  a  matter  of  contract,  a  proposition  by  the  state,  which 
has  been  acted  upon  by  the  party  claiming  the  exemption,  the  presump- 
tion is  that  it  is  not  repealed  and  that  the  exemption  survives  the  general 
statute.  It  could  not  be  presumed  that  the  Legislature  intended  to  vio- 
late the  good  faith  and  the  agreement  of  the  state,  but  it  is  presumed  to 
have  intended  to  keep  faith  and  to  observe  its  contracts  by  continuing 
the  exemption.  The  constitutional  provision  has  no  application  here, 
and  the  agreed  exemption  continues. 

In  my  judgment,  a  fair  construction  of  the  Tax  Law  exempts  the 
interest  upon  mortgages  which  have  paid  a  recording  tax.  If  this  con- 
struction is  wrong,  then  the  part  of  the  statute  attempting  to  destroy 
the  exemption  is  unconstitutional. 

I  favor  reversal. 


(115  Misc.  Rep.  413) 

KAPLAN  et  aL  V.  BERNSTEIN. 

(Supreme  Court,  AppeUate  Term,  Second  Department.    May,  1921.) 

1.  Landlord  and  tenant  <@=>303  (3)— Petition  for  possession  need  not  show  that 

owner  seeking  property  for  own  use  is  natural  person. 

A  petition  in  a  proceeding  by  a  landlord  to  obtain  possession  of  the 
property  for  his  own  residence  need  not  state  that  the  landlord  is  a 
"natural  person,"  where  it  shows  that  it  Is  made  by  an  individual. 

2.  Landlord  and  tenant  €^=^303(1) — ^Petition  to  recover  possession  need  not 

allege  that  landlord  is  owner  of  record. 

In  an  action  by  a  landlord  to  recover  possession  of  premises  for  his 
own  residence,  petition  need  not  alleisre  that  the  landlord  is  the  "owner  of 
record,"  under  Code  Civ.  Proc.  §§  2231,  2235,  and  Laws  1920,  cc.  139.  942. 
945. 

3.  Landlord  and  tenant  <&=»307 — Failure  of  petition  to  state  landlord  was 

record  owner  waived. 

Failure  to  allege,  in  a  petition  in  summary  proceedings  by  landlord  to 
obtain  possession  of  premises  to  use  as  his  own  residence,  that  landlord 
was  "owner  of  record,"  was  waived  In  court  below,  where  tenant  did  not 
raise  the  point  until  after  trial  was  closed,  the  court  having  general  Ju- 
risdiction of  the  proceedings  under  Code  Civ.  Proc.  §§  2231,  2235,  Laws 
1920,  cc.  942,  945,  especially  where  tenant's  counsel  said  there  was  **no 
objection"  when  landlord  offered  his  deed  in  evidence  which  showed  that 
he  was  an  owner  of  record. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Second  Dis- 
trict. ^^ 

^zsFor  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indeze* 
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Action  by  Elias  Kaplan  and  another  against  Samuel  Bernstein, 
From  a  final  order  entered  in  favor  of  plaintiffs  after  a  trial  before  the 
court  without  a  jury,  defendant  appeals.    Final  order  affirmed. 

Argued  April  term,  1921,  before  CROPSEY,  KELBY,  and  MAN- 
NING, JJ. 

E.  Ivan  Rubenstein,  of  Brooklyn  (A.  I.  Nova,  of  Brooklyn,  on  the 
brief),  for  appellant. 

Joseph  J.  Dreyer,  for  respondents. 

CROPSEY,  J.  The  proceeding  was  based  upon  the  holding  over  by 
the  tenant  and  upon  the  claim  that  one  of  the  landlords  wished  the  prop- 
erty for  his  own  residence.  Upon  this  appeal  the  sole  error  claimed  is 
that  the  petition  is  defective,  in  that  it  fails  to  state  that  the  landlord 
is  a  "natural  person"  and  the  "owner  of  record"  of  the  property ;  and 
it  is  further  claimed  that  the  omission  cannot  be  waived,  and  thus  that 
the  court  did  not  acquire  jurisdiction. 

[1,2]  The  objection  that  the  petitioner  should  allege  that  he  is  a 
natural  person  is  nonsensical.  The  petition  shows  that  it  is  made  by 
an  individual,  and  hence  it  appears  that  the  petitioner  is  a  natural  per- 
son, although  those  words  are  not  used.  The  question  remains  wheth- 
er the  petition  must  allege  that  the  landlord  is  the  "owner  of  record." 
Section  2235  of  the  Code  of  Civil  Procedure  specifies  what  the  con- 
tents of  a  petition  in  summary  proceedings  must  be.  It  says  the  appli- 
cant must  present  a  written  petition,  "stating  the  facts  which,  accord- 
ing to  the  provisions  of  this  title,  authorize  the  application  by  the  peti- 
tioner." This  section  was  not  amended  by  any  of  the  recent  housing 
legislation.  Chapter  942  of  the  Laws  of  1920  contains  the  provision 
which  is  in  question  here.  That  was  an  amendment  to  section  2231  of 
the  Code  of  Civil  Procedure  and  consisted  of  inserting  a  new  subdivi- 
sion— 1-a.    The  material  part  of  that  reads  as  follows : 

M  •  «  «  -^Q  proceeding  as  prescribed  in  subdivision  1  of  this  section  shall 
be  maintainable  to  recover  the  possession  of  real  property  *  *  «  occupied 
for  dwelling  purposes,  except  a  proceeding  to  recover  such  possession  upon 
the  ground  that  the  person  is  holding  over  and  is  objectionable,  in  which  case 
the  landlord  shall  establish  to  the  satisfaction  of  the  court,  that  the  per- 
son holding  over  is  objectionable ;  or  a  proceeding  where  the  owner  of  record 
of  the  building,  being  a  natural  person,  seeks  in  good  faith  to  recover  posses- 
sion of  the  same  or  a  room  or  rooms  therein  for  the  immediate  and  personal 
occupancy  by  himself  and  his  family  as  a  dwelling;  or  a  proceeding  where 
the  petitioner  shows  to  the  satisfaction  of  the  court  that  he  desires  In  good 
faith  to  recover  premises  for  the  purpose  of  demolishing  the  same  with  the  in- 
tention of  constructing  a  new  building ;  ♦  •  ♦  or  a  proceeding  to  recover 
premises  constituting  a  part  of  a  building  and  land  which  has  been  in  good 
faith    sold   to  a   corporation   formed  under  a  co-operative  ownership  plan 

Subdivision  1  of  the  section  referred  to  covers  the  cases  of  tenants 
holding  over  after  the  expiration  of  their  term.  In  no  part  of  the  new 
subdivision  1-a  is  there  any  requirement  that  the  matters  therein  spec- 
ified shall  be  stated  in  a  petition.  It  is  stated  that,  if  the  tenant  is  ob- 
jectionable, that  fact  shall  be  established  "to  the  satisfaction  of  the 
court,"  and  also,  if  the  landlord  seeks  possession  for  the  purpose  of 
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demolishing  the  building,  he  must  show  that  "to  the  satisfaction  of  the 
court."  Though  there  is  no  such  statement  with  regard  to  the  clause 
providing  for  the  maintenance  of  such  a  proceeding,  where  the  owner 
seeks  in  good  faith  to  recover  possession  as  a  dwelling  for  his  family, 
it  must  be  assumed  that  the  section  means  that  those  facts  must  be 
shown  to  the  satisfaction  of  the  court.  But  that  does  not  necessarily 
mean  that  they  must  be  alleged  in  the  petition. 

That  the  Legislature  did  not  intend  to  require  the  petition  to  contain 
these  allegations  is  indicated  by  the  language  of  chapter  945  of  the  Laws 
of  1920.  That  act  amended  subdivision  2-a  of  section  2231,  and  was 
passed  at  the  same  time  as  chapter  942.  The  material  part  of  that  sul>- 
division  reads: 

"No  proceeding  as  prescribed  in  subdivision  2  of  this  section  shall  be  main- 
tainable to  recover  the  possession  of  real  property  «  •  •  occupied  for 
dwelling  purposes,  unless  tJte  petitioner  alleges  in  the  petition  and  proves 
that  the  rent  of  the  premises,    •    •    • »»  etc. 

This  subdivision  2-a  was  first  enacted  by  chapter  139  of  the  Laws  of 
1920,  passed  in  April  of  that  year,  and  it  then  contained  the  same 
language  as  above  quoted.  But  that  does  not  detract  from  the  force  of 
the  contention  that,  when  the  Legislature  enacted  chapter  942  and  did 
not  put  in  any  such  language,  it  did  not  mean  to  require  the  petition  to 
allege  the  facts  mentioned  in  that  chapter.  Subdivision  2-a  was  before 
the  Legislature  at  the  time  subdivision  1-a  was  enacted,  and,  as  has 
been  stated,  subdivision  2-a  was  amended  at  the  same  time  that  the 
other  subdivision  was  inserted.  The  difference  in  the  language  in  these 
two  subdivisions  lends  force  to  the  contention  that,  while  in  any  pro- 
ceedings brought  under  subdivision  2  (those  based  upon  default  in  the 
payment  of  rent)  the  petition  must  allege  the  facts  required  by  subdivi- 
sion 2-a,  in  proceedings  brought  under  subdivision  1  (those  based  upon 
holding  over)  the  petition  need  not  allege  the  facts  stated  in  subdivi- 
sion 1-a. 

Appellant  contends  that  the  decisions  in  the  First  Department,  with 
reference  to  the  constitutionality  of  the  housing  laws;  hold  otherwise, 
and  he  refers  to  People  ex  rel.  Brixton  Operating  Corporation  v.  La 
Fetra.  113  Misc.  Rep.  527,  185  N.  Y.  Supp.  632.  But  that  opinion  dealt 
merely  with  the  constitutionality  of  the  enactment,-  and  not  with  the 
question  of  pleading.  In  Kahrs  v.  Eygabroad,  114  Misc.  Rep.  395,  397, 
186  N.  Y.  Supp.  531,  532,  the  opinion  says: 

"Not  only  must  his  petition  allege,  but  the  proof  must  show,  the  good  faith 
animating  him  in  seeking  to  obtain  the  use  of  the  property  for  personal  pur- 
poses." 

This  statement,  however,  had  nothing  to  do  with  the  decision.  The 
tenant  below  had  been  successful,  and  the  appeal  was  by  the  landlord, 
and  the  decision  of  the  Appellate  Term  was  that  it  was  error  to  exclude 
testimony  showing  intent  and  good  faith  of  the  landlord.  No  question 
of  pleading  or  sufficiency  of  the  petition  was  involved.  Moreover,  the 
Court  of  Appeals  has  held  that  the  technical  rules  that  once  were  in 
vogue  in  these  proceedings  should  no  longer  hold.  Reich  v.  Cochran, 
201  N.  Y.  450,  94  N.  E.  1080. 


Digitized  by 


Google 


Sup.  Ct.)      IN  BE  DIVISION   132,  A.  A.  OF  S.  A  B.  BY.  EMPLOYEES        353 

(188  N.T.S.) 

[3]  But,  even  if  the  petition  should  have  stated  that  the  landlord 
was  the  owner  of  record,  the  tenant  has  waived  his  right  to  raise  the 
point.  The  court  below  had  general  jurisdiction  of  summary  proceed- 
ings— ^that  is,  of  the  subject-matter — ^and  therefore  the  failure  to  allege 
the  service  of  a  notice  or  of  any  other  fact  essential  to  give  jurisdiction 
of  the  person  may  be  waived  by  the  tenant.  Crane  v.  Van  Derveer,  45 
App.  Div.  139,  60  N.  Y.  Supp.  1040;  Cutting  v.  Burns,  57  App.  Div. 
185,  191,  68  N.  Y.  Supp.  269;  Peabody  v.  Long  Acre  Square  Building 
Co.,  112  App.  Div.  114,  119,  98  N.  Y.  Supp.  242;  Shaffer  v.  Riseley, 
114N.  Y.  23,20  N.E.  630. 

The  tenant  made  no  mention  of  thfs  point  under  discussion  until  after 
the  trial  was  closed,  and  then  not  until  it  was  pointed  out  by  the  court. 
When  the  landlord  oflFered  his  deed  in  evidence,  which  showed  that  he 
was  an  owner  of  record,  the  tenant's  counsel  said  there  was  "no  objec- 
tion/' and  it  was  received.  This  established  the  landlord's  right  to  main- 
tain the  proceeding  beyond  all  question.  The  acts  of  the  tenant  con- 
stituted a  waiver  of  his  right  to  now  say  that  the  petition  was  defective. 
See  Matter  of  Steele,  154  App.  Div.  860, 139  N.  Y.  Supp.  550. 

Final  order  affirmed,  with  $10  costs. 

KELBY  and  MANNING,  JJ.,  concur. 


(196  App.  Div.  206) 

In  i«  DIVISION  132  OF  AMALGAMATED  ASS'N  OF  STREET  A  ELECTRIC 
RY.  EMPLOYEES  OF  AMERICA  et  aL 

(Supreme  Court,  Appellate  Dlylsion,  TUrd  Department.    May  17,  1921.) 

Is  Pleattigr  #»312 — ^Wbera  coninraet  is  made  pari  of  pteadtngs,  the  contro- 
versy Is  to  be  determinBd  on  the  langaage  of  the  contiaet. 

Where  contract  is  made  a  part  of  the  pleading,  the  controversy  is  to 
be  determined  npon  the  language  of  the  contract  itself,  without*  reference 
to  tne  allegations  of  the  pleadings  in  so  far  as  the  matter  is  within  the 
scope  of  the  contract. 

2.  Master  and  servant  ^=»70(1)— Contract  to  tnat  with  trade  union  commit- 

tee lidid  not  an  agreement  to  arbitrate* 

A  wage  contract  between  a  traction  company  and  its.  employees,  by 
which  the  former  agreed  "through  its  properly  accredited  oflBcers  to  treat ; 
with  the  properly  accredited  ofScers  and  committee  of  the  association  on 
all  grievances  that  may  arise,"  is  not  an  agreement  for  arbitration. 

3.  Master  and  servant  ^=»70(1) — ^Arbitration  stipulation  in  wage  agreement 

lield  unenforceable  for  lireacfa  by  employees. 

Where  a  contract  between  a  traction  company  and  its  employees  was  to 
remain  in  force  from  July  1,  1920,  to  June  20,  1921,  and  was  supplemented 
on  July  30,  1920,  by  a  provision  as  to  increased  wages  to  be  paid  from 
July  1  to  November  1,  1920,  with  the  understanding  that  such  rates  of 
wages  were  to  continue  until  the  termination  of  the  contract,  provided 
the  company  should  be  granted  permission  to  charge  increased  fares  on 
or  before  November  1,  1920,  which  permission  was  not  granted,  the  com- 
pany was  within  the  contract  in  giving  notice  that  on  January  28,  1921, 
the  old  scale  of  wages  would  be  in  effect,  and  where  the  employees  left 
employment,  when  the  contract  provided  that  they  should  remain  pend- 
ing  settlement  of  any  difficulties,  they  committed  a  breach  of  the  con- 

^=9 For  otber  cases  see  same  topic  A  KEY- NUMBER  in  all  Key-Numl>ered  Dlseets  ft  Indexes 
188N.Y.S.— 23 
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tract,  80  that,  If  there  had  been  a  valid  agreement  for  arbitration,  the  com- 
pany would  be  relieved  therefrom. 

4.  Master  and  servant  <e=s>70(l)— Arbitration  stipiilatlon  in  wage  agrMmmt 

terminated  by  abandonment  of  employment. 

Where  a  contract  between  master  and  servant  agreed  to  an  arbitration 
of  controversies  while  the  relation  of  employer  and  employee  continued, 
and  the  employees  quit  their  work,  the  consideration  for  the  agreement  was 
lacking  the  moment  they  abandoned  their  work,  so  that  the  master  corpo- 
ration was  no  longer  bound  to  accept  a  determination  of  arbitrators. 

5.  Master  and  servant  <S=»70(1)— Arbitration  stipulation  in  wage  agreement 

held  InappUeable  to  dispute  during  term  of  contract. 

A  contract  between  a  traction  company  and  its  employees,  by  which  It 
was  mutually  agreed  that  if,  at  or  within  30  days  prior  to  the  expiration 
of  this  agreement,  any  controversy  should  arise  between  the  traction  com- 
pany and  Its  employees  as  to  the  wages  to  be  paid  after  the  expiration 
of  the  agreement,  the  matter  should  be  referred  to  arbitrators,  does  not 
apply  to  a  dispute  arising  during  the  term  of  the  contract. 

6.  Arbitration  and  award  <&=»23— Arbitration  Law  li^d  inappUeable  to  exist- 

ing wage  agreement. 

Arbitration  Law,  9  3,  was  Intended  to  compel  specific  performance  of 
contracts  for  arbitration,  and  not  to  create  new  contracts,  or  impose  con- 
ditions to  which  the  parties  have  not  agreed,  so  that  a  wage  agreement 
providing  for  arbitration  of  difficulties  after  its  termination,  but  not  dur- 
ing its  existence,  is  not  one  to  which  the  Arbitration  Law  applies. 

Appeal  from  Special  Term,  Rensselaer  County. 

In  the  matter  of  the  application  and  petition  of  Divisions  132  and 
148  of  the  Amalgamated  Association  of  Street  &  Electric  Railway  Em- 
ployees of  America  for  an  order  directing  the  United  Traction  Com- 
pany to  proceed  to  arbitration  in  accordance  with  the  terms  of  a  cer- 
tain contract,  pursuant  to  Laws  1920,  c.  275,  and  from  an  order  of  the 
Supreme  Court,  made  at  the  Rensselaer  Special  Term  and  entered  in 
the  office  of  the  clerk  of  Rensselaer  county  April  2,  1921,  which  over- 
ruled objections  by  appellant,  stated  certain  issues  for  trial  before  a 
jury,  directed  the  trial  of  such  issues,  and  ordered  such  trial  to  proceed 
simimarily  at  a  Trial  Term  at  a  specified  time,  the  Traction  Company 
appeals.    Order  reversed,  and  petition  dismissed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

John  E.  MacLean,  of  Albany  (John  T.  Norton,  of  Troy,  of  counsel), 
for  appellant. 

John  F.  ft'  William  H.  Murray,  of  Troy  (William  H.  Murray,  of 
Troy,  of  counsel),  for  respondents. 

WOODWARD,  J.  The  petitioners,  Joseph  F.  McLoughlin  and  Jo- 
seph S.  Droogan,  as  presidents  of  local  divisions  of  the  Amalgamated 
Association  of  Street  and  Electric  Railway  Employees  of  America,  un- 
incorporated associations  having  in  excess  of  seven  members,  have  pe- 
titioned the  court  for  an  order  directing  the  United  Traction  Company 
to  proceed  to  arbitrate  certain  alleged  controversies  over  wages  to  be 
paid  to  the  employees  of  the  traction  company  "in  accordance  with  the 
terms  of  the  certain  contract/'  set  forth  as  an  exhibit  and  made  a  part 
of  the  petition,  pursuant  to  supposed  provisions  of  chapter  275  of  the 

^s>For  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Laws  of  1920,  known  as  Ihe  Arbitration  Law  (Consol.  Laws,  c.  72), 
This  petition  has  been  granted,  and  an  order  issued  directing  the  trial 
of  certain  issues  of  fact  by  a  jury,  under  the  provisions  of  the  statute 
relied  upon.    The  United  Traction  Company  appeals  from  this  order. 

[1]  The  rule  is  thoroughly  established  that,  where  the  contract  is 
made  a  part  of  the  pleadings,  the  controversy  is  to  be  determined  upon 
the  language  of  the  contract  itself,  without  reference  to  the  allegations 
of  the  pleading,  in  so  far  as  the  matter  is  within  the  scope  of  the  con- 
tract. Greeff  v.  Equitable  Life  Assurance  Society,  160  N.  Y.  19,  29, 
54  N.  E.  712,  46  L.  R.  A.  288,  73  Am.  St.  Rep.  659,  and  authorities 
there  cited. 

[2]  Coming,  then,  to  the  consideration  of  the  contract  between  the 
petitioners  and  the  United  Traction  Company,  and  assuming  for  the 
•  purposes  of  this  discussion  that  the  petitioners  have  a  standing  in 
court  as  the  representatives  of  the  members  of  their  respective  unin- 
corporated associations  as  though  the  latter  were  incorporated,  which 
is  obviously  as  far  as  any  assumptions  may  fairly  go  in  the  premises, 
we  find  that  on  the  1st  day  of  July,  1920,  the  petitioners  and  the  United 
Traction  Company  entered  into  an  agreement,  by  the  terms  of  which 
the  traction  company  agreed  "through  its  properly  accredited  officers 
to  treat  with  the  properly  accredited  officers  and  committee  of  the  asso- 
ciation on  all  grievances  that  may  arise,"  which  is  clearly  not  an  agree- 
ment to  arbitrate. 

[3]  The  remainder  of  the  contract  deals  generally  with  the  details 
of  the  conditions  under  which  the  employees  of  the  company  are  to 
perform  their  work,  their  priorities,  their  wages,  etc.,  having  no  bear- 
ing upon  this  controversy,  and  section  34  provides  that  "in  considera- 
tion of  the  above,  the  Association  agrees  that  its  members  shall  per- 
form their  labor  and  use  their  influence  and  best  endeavors  to  promote 
and  advance  to  a  successful  end  the  welfare  and  prosperity  of  the 
company."  Section  35  provides  that  "this  agreement  shall  remain  in 
force  from  July  1,  1920,  to  June  30,  1921."  This  agreement  appears 
to  have  been  supplemented  on  the  30th  day  of  July,  1920,  by  a  provi- 
sion as  to  the  wages  to  be  paid  from  July  1,  1920,  to  November  1, 
1920,  "with  the  understandine  that  said  rates  of  wages  are  to  contin- 
ue imtil  June  30,  1921,  provided  the  company  is  granted  permission  to 
charge  increased  fares  on  or  before  November  1,  1920."  This  latter 
agreement  was  obviously  a  part  of  the  contract  of  July  1, 1920,  and  es- 
tablished the  rate  of  wages  up  to  the  1st  of  November,  1920,  and,  in  Ihe 
event  mentioned,  to  the  30th  of  June,  1921. 

There  is  no  allegation  in  the  petition,  nor  is  it  claimed,  that  the  trac- 
tion company  was  given  permission  to  increase  its  rate  of  fare  on  or 
before  November  1,  1920,  so  far  as  this  record  discloses,  so  that  the 
contract  in  respect  to  the  wages  to  be  paid  covers  only  the  period  from 
July  1,  1920,  to  November  of  that  year,  and  the  fact  that  the  traction 
company  took  no  action  to  reduce  the  compensation  until  January  of 
1921  did  not  operate  to  continue  the  rate  of  wages  agreement  beyond 
the  time  definitely  fixed  by  the  terms  of  the  contract.  When,  there- 
fore, the  traction  company,  on  the  22d  day  of  January,  1921,  gave  no- 
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tice  that  on  the  28th  day  of  the  same  month  it  would  put  into  effect  the 
former  scale  of  wages,  it  was  acting  under  the  contract.  The  fact 
that  the  petitioners  protested  'against  this  action  does  not  operate  to 
change  the  contract  in  any  manner.  The  contract  was,  by  its  terms, 
to  continue  in  effect  until  the  30th  of  June,  1921,  and  the  contract  as 
to  the  rate  of  wages  was  limited  to  the  1st  of  November,  1920,  unless 
the  traction  company  should,  on  or  before  that  date,  be  permitted  to 
increase  the  rate  of  fare  to  be  charged  passengers.  But  the  agreement 
of  the  petitioners  was  that  the  members  of  their  associations  should 
"perform  their  labor,"  and  that  "this  agreement  shall  remain  in  force 
from  July  1,  1920,  to  June  30,  1921."  When,  on  the  28th  day  of  Jan- 
uary, 1921,  the  employees  of  the  traction  company,  members  of  the  pe- 
titioners' unincorporated  associations,  left  their  employment,  leaving 
the  traction  company  incapable  of  immediate  performance  of  its  obli- 
gations to  the  public,  they  committed  a  breach  of  the  contract,  and  if 
fiiere  had  been  a  valid  agreement  for  an  arbitration  of  all  controversies 
they  would  have  relieved  the  traction  company  of  the  obligation  to  per- 
form. 

[4]  The  agreement  for  arbitration,  contained  in  the  36th  section  of 
the  agreement  made  a  part  of  the  petition,  was  designed  to  provide  for 
a  continuance  of  the  service  of  the  employees  during  the  entire  period 
embraced  in  the  contract.  It  did  not  undertake  to  deal  with  the  mem- 
bers of  the  associations,  except  as  they  continued  in  the  employment 
of  the  traction  company. ,  The  moment  they  refused  to  perform  the 
services  which  the  petitioners  had  agreed  should  be  rendered  for  a  defi- 
nite period,  and  severed  their  relations  as  employees,  the  pf-ovision  for 
arbitration  came  to  an  end;  there  were  no  controversies  existing  be- 
tween the  traction  company  and  its  employees,  and  there  was  no  agree- 
ment to  arbitrate  any  other  controversy.  It  is  one  thing  to  agree  to 
arbitrate  controversies  while  the  relation  of  employer  and  employee 
continues,  and  quite  another  to  attempt  to  compel  an  adjustment  of  a 
personal  quarrel.  The  traction  company  in  agreeing  to  arbitrate  a 
question  of  wages  under  particular  circumstances  with  its  employees 
discharging  their  obligations  to  the  corporation,  and  enabling  the  cor- 
poration to  discharge  its  obligations  to  the  public,  is  in  the  nature  of  a 
mutual  concession.  The  contract  says,  in  effect,  that  no  matter  what 
the  disagreement  is  in  respect  to  wages  the  affairs  of  the  corporation 
shall  not  be  disturbed ;  it  will  be  permitted  to  go  on  with  its  operations 
and  in  return  for  this  the  corporation  agrees  to  accept  the  determination 
of  an  arbitration.  The  consideration  for  this  agreement  is  lacking  the 
moment  the  employees  abandon  their  work,  and  the  corporation  is  no 
longer  bound  to  accept  a  determination  of  arbitrators. 

[l]  So  far  we  have  proceeded  upon  the  theory  that  the  arbitration 
clause  was  i^eneral'in  its  scope.  But  that  is  not  the  fact.  The  provi- 
sion for  arbitration  is  limited.    It  provides  that — 

"It  Is  further  mutually  agreed  that  If,  at  or  within  30  days  prior  to  the 
expiration  of  this  agreement,  any  controversy  shaU  arise  between  the  traction 
company  and  their  employees  as  to  the  rate  of  wages  to  be  paid  to  such  em- 
ployees after  the  expiration  of  this  agreement,  the  same  shall  be  retened  tor 
determination  to  arbitrators,"  etc 
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This  agreement  rejated  wholly  to  an  adjustment  of  wages  for  a  pe- 
riod succeeding  the  term  of  the  contract ;  it  provided  a  period  of 
30  days  before  the  termination  of  the  agreement  in  which  the  parties 
could  arrange  for  a  new  term,  the  traction  company  agreeing  to 
submit  any  controversy  arising  during  that  period  in  respect  to  wages 
to  a  board  of  arbitration,  and  in  consideration  of  that  agreenient 
the  petitioners  tuidertook  that  tho  members  of  ftheir  associations 
would  "perform  their  labor"  and  remain  in  the  employ  of  the  tractioli 
company  until  the  30th  day  of  June,  1921.  This  condition  has  not 
been  fulfilled ;  the  employees  quit  work  on  the  night  of  the  28th  day 
of  J^miary,  1921,  and  have  not  occupied  the  relation  of  employees 
since  that  time,  and  the  period  provided  for  in  the  contract  has  not 
yet  arrived.  There  was  no  provision  in  the  contract  that  the  traction 
company  would  arbitrate  any  dispute  over  wages  arising  in  January, 
1921.  It  had  agreed  definitely  upon  a  scale  of  wages  up  to  the  1st  day 
of  Noveniber,  1920,  with  a  proviso  that,  if  it  were  permitted  to  increase 
its  rates  on  or  before  that  date,  it  would  continue  the  wages  until  the 
30th  day  of  the  following  June,  but  this  increase  was  not  granted  on 
or  before  November  1,  1920,  and  the  obligation  to  pay  the  rates  agreed 
upon  terminated  on  the  1st  day  of  November,  1920.  No  provision  had 
been  made  for  this  contingency,  and  the  traction  company,  under  its 
general  authority  to  conduct  its  business,  had  a  right  to  offer  what 
wages  it  could  afford  to  pay  between  the  28th  day  of  January,  1921, 
and  the  termination  of  the  contract  on  the  30th  day  of  June.  The  elec- 
tion on  the  part  of  the  employees  to  abandon  their  employment  in  dis- 
regard of  tiie  contract  made  in  their  behalf  by  the  petitioners  could 
not  impose  an  obligation  which  was  not  provided  in  the  contract. 

[§]  There  was  no  provision  in  the  written  contract  to  settle  by  arbi- 
tration a  controversy  arising  between  the  parties  to  the  contract,  except 
during  the  month  oi  June,  1921,  and  the  provisions  of  section  3  of  the 
Arbitration  Law  can  therefore  have  no  control  over  this  controversy.- 
This  act  is  intended  to  compel  a  specific  performance  of  contracts  for 
arbitration,  not  to  create  new  contracts,  or  to  impose  conditions  which 
the  parties  themselves  have  not  agreed  upon.  The  power  given  is  to 
petition  the  Supreme  Court  or  a  judge  thereof  for  an  order  directing 
that  such  arbitration  proceed  "in  the  manner  provided  for  in  such  con- 
tract" (Arbitration  Law,  §  3),  not  to  proceed  generally  with  an  arbi- 
tration of  a  controversy  which  has  not  been  provided  for  in  the  con- 
tract. The  statute  has,  no  doubt,  a  legitimate  field  of  operation,  but  it 
is  not  in  the  present  instance.  The  former  employees,  represented  by 
the  petitioners,  hdve  abandoned  the  contract ;  ^ey  have  committed  an 
anticipatory  breach  of  the  provision  for  arbitration,  by  destroying  its 
consideration  before  it  had  an  opportunity  to  come  into  operation,  and 
they  have  no  ground  for  complaint,  because  they  are  no  longer  em* 
ployees,  and  because  the  time  fixed  by  the  contract  for  its  operation  in 
any  event  has  not  yet  arrived. 

The  order  appealed  from  should  be  reversed,  and  the  petition  dis« 
missed. 

All  concur. 
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STANDARD  CASING  CO^  Ine^  v.  CALIFORNIA  CASING  CO^  Inc. 

(Supreme  Court,  AppeUate  Division,  First  Department.    May  20,  1921.) 

1.  Sales  <S=»418  (2) —Measure  of  buyer's  damages  differaiee  between  purdiase 

price  plus  freight  and  market  price  wiuro  goods  dettTorabi^ 

In  Stse  of  a  sale  caUing  for  deUvery  of  the  goods  in  New  York  caty, 
where  payment  was  to  be  made  on  presentation  to  plaintifC  buyer  of  a 
sight  draft  with  bill  of  lading  attached,  after  exercise  of  the  buyert 
privilege  of  examining  the  goods  on  arrival,  the  value  of  the  contract  to 
plaintiff  buyer  is  to  be  fixed  by  the  market  price  in  New  York  of  the 
goods  deliverable  there,  and  on  breach  of  the  contract  by  def endaBt  seller 
by  its  total  failure  to  deliver  the  damage  sustained*  by  plaintiff  buyer 
was  the  difference  between  the  purchase  price  as  fixed  by  the  contract  j^us 
the  frel^t  charge  to  New  York  and  the  market  price  in  New  York  City 
at  the  time  when  they  were  deliverable,  despite  a  provision  of  the  contract 
fixing  the  price  f.  o.  b.  San  Francisco. 

2.  Sales  <8==>161— -Delivery  not  made  when  goods  placed  on  cars* 

Where  a  contract  of  sale  called  for  delivery  of  the  goods  In  the  dty 
of  New  York,  delivery  of  possession  of  such  goods  to  plaintiff  buyer  under 
the  contract  was  not  made  when  the  goods  were  placed  by  defendant 
seller  on  the  cars  f .  o.  b.  San  Francisco. 

3.  Appeal  and  error  ^=»177— Defendant  buyer  cannot  raise  for  first  time  on 
•     appeal  question  of  court's  failure  to  deduct  freight  in  eommitlng  damages. 

In  an  action  by  the  buyer  for  the  seller's  failure  to  deliver  as  agreed, 
where  the  court  in  directing  verdict  erred  in  his  computation  of  damages 
ttirough  failure  to  deduct  the  freight  charge  on  the  goods,  but  no  excep- 
tion was  taken  at  trial  to  such  failure,  and  the  attention  of  the  court  was 
in  no  way  called  to  the  oversight  by  objection,  exception,  or  motion,  it  is 
too  late  for  defendant  buyer  to  raise  the  question  for  the  first  time  on 
its  appeal. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Standard  Casing  Company,  Incorporated,  against  the 
California  Casing  Company,  Incorporated.  From  a  judgment  for 
plaintiff,  entered  on  directed  verdict,  defendant  appeals.  Judgment 
affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  MER- 
RElvIv,  and  GREENBAUM,  JJ. 

McLaughlin,  Russell  &  Sprague,  of  New  York  City  (Frederick  C. 
McLaughlin,  of  New  York  City,  of  counsel),  for  appellant. 

Kelley  &  Connelly,  of  New  York  City  (M.  E.  Kelley,  of  New  York 
City,  of  counsel),  for  respondent. 

DDWLING,  J.  This  action  is  brought  to  recover  the  sum  of  $4,800, 
with  interest,  damages  alleged  in  the  complaint  to  have  been  sustained 
by  plaintiflF  by  reason  of  the  breach  of  a  contract  between  plaintiff  and 
defendant,  made  on  or  about  December  18,  1917,  whereby  defendant 
sold  to  plaintiff,  to  be  delivered  at  its  place  of  business  in  the  borough 
of  Manhattan,  city  of  New  York,  20  casks  of  salted  pig  guts,  each  cask 
to  contain  about  3,000  bundles  of  said  guts,  to  be  shipped  by  the  defend- 
ant in  San  Francisco,  Cal.,  f .  o.  b.  to  plaintiff  in  New  York  City,  not 
later  than  March  IS,  1918,  at  the  agreed  price  of  18  cents  per  bundle, 

^=»For  other  cases  see  same  topic  &  KET-NUMBER  in  all  Key-Numbered  Digests  A  IndezM 
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to  be  paid  by  sight  draft  with  the  bill  of  lading  for  said  goods  attached, 
with  the  privilege  to  plaintiff  of  examining  said  goods  on  their  arrival 
in  New  York;  the  plaintiff  to  pay  therefor  upon  the  delivery  of  the 
goods  to  it  in  New  York.  It  is  further  alleged  in  the  complaint  that 
the  agreement  of  the  parties  was  duly  confirmed  by  the  defendant  in 
writing,  and  that  the  plaintiff  has  at  all  times  been  ready,  able,  and  will- 
ing to  receive,  accept,  and  pay  for  the  said  goods  upon  their  arrival  in 
New  York  City,  and  has  requested  that  defendant  ship  the  same,  and 
has  performed  all  the  conditions  of  the  said  agreement  on  its  part  to  be 
perfoipied,  but  that  defendant  has  neglected  and' refused  to  ship  said 
goods  or  any  part  thereof,  and  has  repudiated  and  refuses  to  perform 
3ie  contract,  although  performance  has  been  duly  demanded  by  plaintiff. 
Upon  the  trial,  plaintiff  produced  a  letter  of  the  defendant  dated  De- 
cember 18,  1917,  directed  to  the  plaintiff  at  its  office  in  the  city  of  New 
York,  wherein  defendant  stated  that  it  had  sold  to  the  plaintiff  the 
casks  of  merchandise  in  question  to  be  shipped  January,  February,  and 
not  later  than  March  15,  1918,  at  the  price  of  18  cents  United  States 
gold  coin  per  bundle'f.  o.  b.  San  Francisco.  The  provision  as  to  pay- 
ment was : 

''Sight  draft,  MU  of  lading  attached,  with  the  privilege  of  examining  the 
goods  on  arriyal/' 

This  contract  tendered  by  defendant  was  accepted  in  writing  by 
plaintiff. 

Upon  the  trial,  plaintiff  endeavored  to  prove  the  conversations  be- 
tween the  representatives  of  the  parties  preceding  the  delivery  of  the 
written  agreement,  claiming  that  there  had  been  an  oral  contract  of 
which  the  written  agreement  was  merely  a  memorandum.  The  ques- 
tion put  to  the  witness  Rado  sought  to  elicit  the  arrangement  made  in 
the  antecedent  conversation  as  to  the  delivery  of  the  goods,  but  objection 
was  made  to  the  receipt  of  this  evidence  by  defendant's  counsel,  upon 
the  ground  that  the  question  called  for  parol  evidence  tending  to  vary 
the  terms  of  the  written  instrument,  and  when  the  court  said  that,  from 
the  written  exhibits,  he  inferred  that  the  destination  of  the  goods  was 
New  York  City,  defendant's  counsel  said,  "We  are  not  disputing  that." 

[1,2]  The  breach  of  this  contract  by  the  defendant  is  not  disputed. 
The  question  which  is  presented  for  consideration  upon  this  appeal  is 
whether  it  was  error  to  permit  proof  of  the  market  value  of  these  goods 
in  the  New  York  market  at  the  time  when  they  should  have  arrived  un- 
der the  contract,  which  was  the  testimony  offered  by  plaintiff,  and 
whether  it  was  also  error  to  refuse  to  receive  the  testimony  offered  by 
defendant  as  to  the  market  value  of  these  goods  in  the  San  Francisco 
market.  We  have  under  consideration  a  contract  which,  under  the  con- 
cession made  by  the  defendant  upon  the  trial,  called  for  the  delivery  of 
the  goods  in  question  in  the  city  of  New  York,  where  payment  therefor 
was  to  be  made  upon  the  presentation  to  plaintiff  of  a  sight  draft  with 
bill  of  lading  attached,  but  only  after  plaintiff  had  exercised  its  privilege 
of  examining  the  goods  on  arrival.  This  was,  therefore,  a  contract  for 
g^oods  to  be  delivered  in  New  York  City,  and,  that  being  the  place  where 
plaintiff  was  entitled  to  receive  them,  the  value  of  the  contract  to  it  is 
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to  be  fixed  by  the  market  price  in  New  York  of  the  goods  when  they 
were  deliverable  undet-  the  contract ;  and  upon  the  breach  of  said  con- 
tract by  defendant,  by  its  total  failure  to  deliver  any  of  the  goods  in 
question,  the  damage  sustained  by  the  plaintiff  was  the  difference  be- 
tween the  purchase  price  of  the  goods,  as  fixed  by  the  contract,  plus  the 
freight  charge  to  New  York,  and  the  market  price  in  New  York  City 
at  the  time  mentioned.  The  provision  fixing  the  price  f .  o.  b.  San  Fran- 
cisco did  not  change  the  place  of  delivery  nor  alter  the  measure  of  dam- 
ages as  between  the  parties.  Delivery  of  possession  of  these  goods  to 
the  plaintiff  under  this  contract  was  not  made  when  the  goods  were 
placed  on  the  cars  f .  o.  b.  San  Francisco.  As  was  said  in  Boss  v.  Hut- 
chinson, 182  App.  Div.  88,  at  page  90,  169  N.  Y.  Supp.  513,  at  page 
515: 

*'In  the  light  of  the  other  facts,  this  merely  meant  that  the  goods  were  to  be 
placed  on  the  cars  at  Pittsford  free  of  expense  to  the  purchaser  and  that  the 
expense  of  transportation  was  to  be  borne  by  the  purchaser.  That  it  was  not 
Intended  that  that  should  constitute  a  delivery  of  possessipn  appears  from  the 
fact  that  a  draft  should  be  drawn,  with  inspection  allowed.  If,  on  inspection, 
the  goods  were  not  according  to  contract,  the  purchaser  would  have  had  the 
right  to  reject  them  and  without  payment  of  the  draft  he  could  not  take  them. 
The  delivery  was,  therefore,  not  contemidated  to  have  been  made  at  the 
shipping  point.*' 

The  only  difference  between  the  case  just  cited  and  the  present  case 
is  that  the  former  was  a  stronger  case  in  favor  of  the  seller,  as  there 
had  been  a  cash  pa)rment  in  advance. 

[3]  Under  the  facts  in  this  case  the  plaintiff's  measure  of  damage 
was  the  market  price  in  New  York  -at  the  time  of  delivery,  as  has  been 
said,  less  the  contract  price  plus  the  freight  charge  to  New  York.  The 
appellant  now  calls  attention  to  an  error  in  computing  the  amount  of 
damage.  The  learned  trial  court  directed  a  verdict  in  this  case,  taking 
as  the  basis  for  an  award  the  difference  between  the  contract  price  of 
the  goods,  18  cents  a  bundle,  and  the  lowest  market  price  in  N^w  York 
at  the  time  in  question  as  testified  to  by  the  plaintiff's  witnesses,  name- 
ly, 25  cents  a  bundle.  In  making  the  computation,  no  deduction  was 
made  for  the  freight  charge  from  San  Francisco  to  New  York,  which 
would  have  been  an  element  in  arriving  at  the  damage,  and  which  should 
have  been  deducted  from  the  amount  in  question.  But  no  exception 
was  taken  at  the  trial  to  the  failure  to  deduct  this  amotmt,  nor  was  the 
attention  of  the  court  in  any  way  called  to  this  oversight,  either  by  ob- 
jection, exception,  or  motion.  It  is  too  late,  therefore,  to  raise  the  ques- 
tion for  the  first  time  upon  this  appeal,  since,  if  the  matter  had  been 
properly  brought  to  the  notice  of  the  court,  or  of  plaintiff's  counsel,  the 
objection  could  have  been  met,  either  by  supplying  proof  of  the  amount 
of  the  freight  charge,  or  by  furnishing  a  reason  why  that  charge  should 
not  be  deducted  in  this  case. 

The  judgment  appealed  from  will  therefore  be  affirmed,  with  costs. 
All  concur. 
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(196  App.  Diy.  684) 

TYSEN  isi  aJL  V.  CEDAR  GROVE  BEACH  CORPORATION. 

(Supreme  Court,  Appellate  Division,  Second  Department.    May  6.  1921.) 

1.  Appeal  and  error  ^=s>878(l)^RaliasB  od  defenses  not  reviewaUa,  where 
defendaol  Ad  noi  appeal.  ,,  ^  ^       ^ 

Findings  against  defenses  are  not  before  the  appellate  court,  where  de- 
fendant did  not  appeal. 

.  t.  Equity  <S=>15— Does  nol  enforce  shadowy  asd  misubslaalial  righto. 

As  a  rule,  courts  of  equity  do  not  enforce  shadowy  and  unsubstantial 
lights,  leaving  the  parties  to  their  remedy  at  law. 

8.  NaTlgable  waters  <8=»37(4)— Reservatioii  of  rl^i  to  use  beadi  and  'HIsh- 
ery^  rights  held  not  a  reservation  of  any  rights  in  upland. 

One  who  conveyed  a  plot  of  gro^d  bounded  by  low-water  mark,  re- 
serving to  the  grantor,  his  heirs  and  assigns,  and  to  his  and  their  own  use 
forever,  "the  fishery  and  the  right  to  use  the  beach  in  front  of  said 
premises'for  all  fishing  purposes,"  did  not  reserve  any  right  in  the  upland, 
and  in  an  action  to  have  rights  adjudicated  by  those  claiming  under  him 
the  court  did  not  err  in  adjudging  plaintiffs  entitled  only  to. a  reasonable 
right  of  way  to  h?gh-water  mark  and  the  right  to  use  the  land  only  be- 
low high-water  mark  in  front  of  the  premises  for  fishing  purposes. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Fishery .1 

Appeal  from  Special  Term,  Richmond  County. 

Action  by  David  J.  Tysen  and  others  against  the  Cedar  Grove  Beach 
Corporation.  Judgment  for  defendant,  and  plaintiffs  appeal  from 
so  much  of  a  judgment  of  the  Special  Term,  rendered  in  their  favor 
and  entered  in  tlie  office  of  the  clerk  of  the  county  of  Richmond  on  the 
4th  day  of  December,  1919,  as  limits  their  right  of  fishery  and  the  use 
of  the  beach  in  front  of  the  premises  of  the  defendant,  for  all  fishing 
purposes,  to  the  land  below  high-water  mark.    Affirmed. 

On  the  28th  of  June;  1847,  one  Tysen,  ancestor  of  the  plaintiffs,  conveyed  to 
Harriet  Lord,  predecessor  in  title  of  the  defendant,  a  plot  of  ground  in  Rich- 
mond county  bounded  upon  the  south  side  by  low-water  mark  on  the  Bay  of 
New  York,  reserving,  however,  to  the  said  Tysen,  his  heirs  and  assigns,  to  his 
and  their  own  use  forever,  '*the  fishery  and  the  right  to  usfe  the  beach  in  front 
of  said  premises  for  all  fishing  purposes."  All  of  the  deeds  in  the  defendant's 
chain  of  title,  down  to  and  including  the  year  1913,  contained  the  same  reser- 
vation. In  that  year  the  defendant  became  the  owner  of  a  portion  of  such 
water  front  property ;  the  remainder  having  been  previously  conveyed  to  a 
third  party,  to  whom  the  plaintifte,  for  a  consideration,  released  their  asserted 
fishery  rig^t  tn  the  parcel  so  conveyed.  The  premises  conveyed  to  the  defend- 
ant are  inclosed  with  a  fence,  and  there  are  erected  thereon  a  number  of  bun- 
galows above  high-water  mark,  occupied  by  tenants,  who  have  the  right  to 
remove  them  at  the  expiration  of  the  tenancy. 

The  plaintiffs,  claiming  that  they  were  entitled  to  the  right  of  fishery  and  to 
the  use  of  the  beach,  brought  this  action  in  equity  against  the  defendant  to 
have  such  rights  ascertained,  and  to  compel  the  defendant  to  account  for  the 
rents  and  profits  of  the  fishery,  to  oust  the  defendant  from  possession  of  the 
fishery  and  from  the  beach  in  front  of  the  premises,  to  restore  the  plaintifls  to 
possession  of  the  same,  to  remove  all  structures  and  other  impediments  ob- 
structing the  plaintiffs  in  the  enjoyment  of  their  rights,  and  for  other  relief. 
The  defendant  answered,  setting  up  the  affirmative  defense  of  abandonment 
by  the  plaintiffs  and  of  adverse  possession  by  the  defendant.  The  case  came 
on  for  trial  at  Special  Term,  and  a  decision  was  rendered  that  the  plaintiffs 

^=:9For  other  cases  see  Bame  topic  ft  KE<T-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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were  entlfled  to  a- reasonable  and  adequate  right  of  way  from  one  of  the  pnbUc 
highways  of  the  city  to  high-water  mark  oyer  the  land  of  the  defendant  for 
the  purpose  of  the  enjoyment  of  the  fishery,  and  adjudging  that  the  plaintiffs 
were  the  owners  of  the  fishery  and  had  the  right  to  use  the  land  below  high- 
water  mark  in  front  of  the  defendant's  premises  fo;r  all  fishing  purposes. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  KELLY, 
and  JAYCOX,  JJ. 

Howard  R.  Bayne,  of  New  York  City,  for  appellants. 
John  G.  Clark,  of  Stapleton,  for  respondent. 

KELLY,  J.  It  will  be  noted  that  the  decision  of  the  court  limits 
the  plaintiffs'  right  to  use  the  land  to  the  part  below  high-water  mark. 
The  contention  of  the  plaintiffs  is  that  the  reservation  in  the  deeds  gave 
them  the  right  to  use,  for  all  fishing  purposes,  any  portion  of  the  sandy 
waste  lying  above  high-water  mark,  which  they  say  migKt  be  denom- 
inated a  teach;  that  the  bungalows  interfered  with  this  right;  and 
that  therefore  the  judgment  did  not  give  to  them  the  full  measure  of 
relief  to  which  they  are  entitled. 

[1  ]  It  appears  on  the  record  that  these  fishery  rights  asserted  by  the 
plaintiffs  have  not  been  used  for  about  70  years.  The  learned  justice 
at  Special  Term,  however,  found  against  the  defense  of  abandonment 
and  adverse  possession,  and,  as  the  defendant  has  not  appealed,  these 
questions  are  not  before  us  on  this  record. 

[2]  It  is  provided  in  Conservation  Law  (Consol.  Laws,  c.  65)  §  329, 
as  added  by  Laws  1912,  c.  318,  and  amended  by  La\^s  1913,  c.  54: 

"Fish,  except  shad,  in  Raritan  Bay  or  waters  adjacent  thereto  in  Richmond 
county  shaU  not  be  taken  except  by  angling.  Shad  shaU  not  be  taken  except  by 
pounds  or  drifting  shad  nets  from  March  15th  to  June  15th,  both  inclusive." 

It  therefore  appears  that  this  reserved  right  of  fishery  and  use  of  the 
beach  for  fishing  purposes  is  of  little  or  no  value  to  the  plaintiffs,  ex- 
cept for  the  purpose  of  selling  the  same  to  the  defendant;  whatever  it 
was,  it  has  not  b6en  used  or  asserted  for  more  than  70  years,  and  the 
prohibitory  statutes  and  changed  conditions  in  the  locality  make  the 
alleged  right  of  no  practical  use  to  any  one.  As  a  rule  courts  of  equity 
do  not  enforce  such  shadowy  and  unsubstantial  rights,  leaving  the 
parties  to  their  remedy  at  law.  But  the  judgment  in  this  case  adju- 
dicates that  they  exist,  but  limits  them  to  the  beach  in  front  of  the  de- 
fendant's upland  and  grants  the  plaintiffs  a  right  of  way  over  defend- 
ant's land  to  reach  the  beach  for  the  purpose  of  enjoyment  of  the  rights 
so  adjudicated.  The  defendant  does  not  appeal,  but  the  plaintiffs  are 
not  satisfied,  contending  that  they  have  rights  in  defendant's  upland 
above  high-water  mark. 

[3]  The  language  of  the  reservation  in  the  deed  of  1847  gives  the 
plaintiffs  no  right  in  the  upland.  Some  confusion  has  been  introduced 
in  the  record  by  the  use  of  the  words  "sand  waste,"  "sand  dunes," 
"sandy  beach,"  which  are  not  found  in  the  reservation  in  the  deed. 
When  Tysen,  the  grantor,  in  1847  conveyed  the  premises  to  Lord,  de- 
fendant's predecessor  in  title,  he  conveyed  not  only  the  upland  owned 
by  him,  but  he  assumed  to  convey  the  land  between  high  and  low  water 
mark — the  "beach"  in  the  ordinary  and  legal  interpretation  of  the  word. 
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Trustees  of  East  Hampton  v.  Kirk,  68  N.  Y,  459.  His  deed  describes 
the  property  by  metes  and  bounds.  The  line  running  to  the  water  ex- 
tends "to  ordinary  low-water  mark ;  thence  along  the  beach  *  *  * 
to  the  northerly  side  of  a  ditch,"  etc.  Tysen  had  no  title  to  the  beach 
between  high  and  low  water  mark ;  that  constituted  the  f oresliore.  But 
he  assumed  to  convey  it,  and  his  grantee  in  1847  might  assert  that,  as 
to  her,  his  right  to  use  the  foreshore  was  gone.  If  he  landed  upon  it, 
or  deposited  his  nets  or  boats  on  the  foreshore,  she  might  assert  that 
he  had  conveyed  that  right  to  her.  Therefore  he  reserves  to  him- 
self, his  heirs  and  assigns,  "the  fishery  and  the  right  to  use  the  beach 
in  front  of  said  premises  for  all  fishing  purposes."  He  did  not  reserve 
any  upland  or  right  in  the  upland.  If  he  had  a  fishing  hut  on  some 
part  of  the  upland,  the  location  of  which  is  extremely  indefinite,  and 
which  disappeared  half  a  century  ago,  he  did  not  reserve  it  in  the  con- 
veyance. Nor  did  he  reserve  "sand  dunes,"  or  "beach,"  or  "sandy 
waste" ;  he  reserved  the  right  to  use  the  "beach  in  front  of  said  prem- 
ises," which  he  had  assumed  to  convey — the  land  between  high  and  low 
water  mark. 

I  think  this  is  the  plain  meaning  of  the  reservation.  Tysen  and  his 
successors  in  title,  including  the  plaintiff,  have  acquiesced  in  this  in- 
terpretation for  more  than  SO  years.  Tysen  desired  to  keep  the  right 
to  land  on  the  beach  in  front  of  the  premises  conveyed.  It  may  be  that 
he  had  that  right  as  one  of  the  public,  but  he  had  assumed  to  convey 
it.  To  extend  this  reservation,  so  as  to  include  the  upland,  or  any  part 
thereof,  is  to  do  violence  to  the  plain  language  of  the  deed.  He  re- 
served "the  fishery  and  the  right  to  use  the  beach  in  front  of  said 
premises."  The  word  "fishery"  cannot  be  construed  as  a  right  or  ease- 
ment in  the  upland.  He  had  the  same  right  of  fishery  as  all  other  citi- 
zens, but  he  had  conveyed  his  right  to  use  this  piece  of  beach  in  con- 
nection with  his  right  to  fish  or  catch  fish.  If  in  1847,  as  found  by  the 
learned  justice  at  Special  Term,  there  were  "sand  dunes,"  or- a  hut  on 
the  "sand  dunes,"  or  if  Tysen  was  accustomed  to  spread  his  nets  on  the 
"sand  dunes,"  such  dunes  were  a  part  of  the  upland  conveyed,  and  the 
grantor  did  not  attempt  to  reserve  any  right  to  the  hut,  or  to  intrude 
upon  any  part  of  the  upland. 

As  matter  of  fact  the  evidence  shows  that  the  present  beach  or 
foreshore  is  not  the  beach  or  foreshore  of  1847.  That  particular  strip 
is  now  some  distance  out  in  the  bay,  covered  by  water,  owing  to  the 
gradual  shifting  of  the  high-water  line  caused  by  erosion.  Coupled  with 
the  fact  that  this  reserved  right  to  use  the  beach  in  connection  with  the 
fishery  has  not  been  used  for  more  than  SO  years,  the  washing  away 
of  the  original  locus  in  quo  by  erosion  would  seem  to  make  the  alleged 
easement  or  rights  to  the  beach  reserved  in  the  deed  of  1847  very  doubt- 
ful and  shadowy,  but  in  any  event  the  plaintiffs  liave  failed  to  estab- 
lish any  right  in  the  upland.  Mulry  v.  Norton,  100  N.  Y.  424,  3  N. 
E.  581,  53  Am.  Rep.  206;  Silver  v.  Woodbury,  185  App.  Div.  937, 
172  N.  Y.  Supp.  919,  affirmed,  as  modified,  230  N.  Y.  627,  130  N.  E. 
920. 

Judgment  affirmed,  with  costs.    All  concur. 
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Landlord  and  tooaot  ^s»2l79H,  New,  voL  llA  Key-So.  Series— In  mmmary  pro- 
ceedlnir  to  dispowefls  for  nonpaymmi  of  rent,  Juslice  may  determine  what 
is  a  reasonable  amount  of  rent. 

In  a  summary  proceeding  by  landlord  against  tenant  for  possession  of 
premises  and  for  nonpayment  of  rent,  under  Ck>de  Civ.  Proc.  |  2231,  as 
amended  by  Laws  1920,  c.  d45,  the  justice  may  decide  what  is  a  reasonable 
amount  of  rent  and  that  the  stipulated  rent  is  unreasonable,  for,  although 
such  statute  does  not  delegate  such  power,  chapter  944  does  in  relation  to 
actions  for  rent  only,  and  Ck)de  Civ.  Proc.  §  2244,  as  amended  by  Laws 
1920,  c.  132,  provides  for  determination  of  the  amount  of  rent  in  case  of 
establishment  of  a  defense  or  counterclaim  in  whole  or  in  part. 

Appeal  from  Municipal  Court,  Borough  of  Brooklyn,  Seventh  Dis- 
trict. 

Summary  proceeding  for  nonpajrment  of  rent  and  possession  of 
premises  by  Dora  Needelman,  landlord,  against  Morris  Levine,  tenant 
From  a  final  order  entered  in  the  Municipal  Court,  the  tenant  appeals. 
Final  order  affirmed,  without  costs. 

Emanuel  Mehl,  of  Jamaica,  for  appellant. 
Dora  Needelman,  pro  se. 

MANNING,  J.  This  is  a  proceeding  brought  by  the  landlord  to  re- 
cover possession  of  premises.  The  petition  alleges  a  hiring  for  the  term 
of  one  month,  and  monthly  only;  an  agreement  on  the  part  of  the 
tenant  to  pay  the  landlord  the  sum  of  $35  monthly  in  advance ;  a  de- 
fault in  payment  of  said  rent;  and  it  further  alleges  that  the  rent  of 
the  premises  involved  is  no  greater  than  the  amount  for  which  the  ten- 
ant was  liable  for  the  month  preceding  the  said  default.  The  proceed- 
ing, therefore,  was  brought  under  section  2231  of  the  Code,  as  amended 
by  chapter  945  of  the  Laws  of  1920.  Under  that  statute  the  tenant 
pleaded  the  defense  that  the  rent  mentioned  in  the  petition  is  unjust  and 
unreasonable,  and  that  the  agreement  under  which  the  same  is  sought 
to  be  recovered  is  oppressive.  The  landlord  then,  within  five  days  of 
the  filing  of  the  answer,  filed  a  bill  of  particulars,  as  prescribed  by 
chapter  945  of  the  Laws  of  1920.  After  the  trial  the  trial  justice  found 
that  the  rent  reserved  in  the  agreement  was  excessive,  and  that  the  rea- 
sonable rent  for  such  premises  was  the  sum  of  $25  a  month,  instead 
oi  $35,  as  agreed. 

On  appeal  the  tenant  challenges  the  power  of  the  court  in  such  a  spe- 
cial proceeding  to  adjudicate  what  is  the  reasonable  amount  of  rent. 
It  IS  true  that  there  is  no  express  delegation  of  power  in  chapter  945 
of  the  Laws  of  1920  giving  the  trial  justice  the  right  in  express  terms 
to  decide  what  is  the  reasonable  amount  of  rent.  Such  a  power  is 
delegated  in  chapter  944,  which  relates  to  actions  to  recover  for  rent 
only.  However,  chapter  132  of  the  Laws  of  1920  amended  section  2244 
of  the  Code  of  Civil  Procedure  to  read  as  follows: 
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Section  1.  Section  twenty-two  hundred  and  forty-four  of  the  Code  of  Civil 
Procedure  is  hereby  amended  to  read  as  follows : 

•  "Sec.  2344.  Atuncer.  At  the  time  when  the  precept  is  returnable  without 
waiting  as  prescribed  in  an  action  before  a  Justice  of  the  peace,  or  in  a  Dis- 
tnrict  Court  in  the  city  of  New  York,  the  person  to  whom  it  is  directed  or  his 
landlord,  or  any  person  in  possession  or  claiming  possession  of  premises,  or  a 
part  thereof,  may  answer,  orally  or  in  writing,  denying  generally  the  allega- 
tions, or  specifically  any  material  allegation  of  the  petition,  or  setting  forth  a 
statement  of  any  new  matter  constituting  a  legal  or  equitable  defence,  or 
<M>unterclaim.  Sudi  defence  or  counterclaim  may  be  set  up  and  established 
in  like  manner  as  though  the  claim  for  rent  in  such  proceeding  was  the  sub- 
ject of  an  action.  If  the  court  finds  that  a  defence  or  counterclaim  has  been 
established  in  whole  or  in  part,  it  shall,  upon  rendering  a  final  order,  deter- 
anine  the  amount  of  rent  due  to  the  petitioner  or  make  such  other  proper  dis- 
position as  shall  determine  the  rights  of  the  parties,  and  may  give  affirmatiYe 
Judgment  for  the  amount  found  to  be  due  on  the  counterclaim.  If  such  an- 
swer be  oral  the  substance  thereof  shall  be  endorsed  upon  the  i)etition." 

Sec.  2.  This  act  shall  take  effect  immediately. 

Under  this  statute  the  court  found  that  the  tenant's  defense  of  un- 
reasonableness was  sustained.  The  court  then  adjudicated  that  $25 
was  a  reasonable  amount  of  rent  for  the  premises  in  question.  We  think 
the  court  had  this  power  tmder  the  section  above  quoted,  and  more 
especially  under  that  part  of  the  statute  which  reads  as  follows : 

"If  the  court  finds  that  a  defence  or  counterclaim  has  been  established  in 
whole  or  in  part,  it  shall,  upon  rendering  a  final  order,  determine  the  amount 
of  rent  due  to  the  petitioner  or  make  such  other  proper  disposition  as  shall 
-determine  the  rights  of  the  parties." 

An  adjudication  that  $25  was  a  reasonable  rent  was  a  proper  disposi- 
tion of  the  issue  that  determined  the  rights  of  the  parties. 
Final  order  affirmed,  without  costs. 

KELBY  and  CROPSEY,  JJ.,  concur. 


(196App.  Diy.  819) 

AppUcatlon  of  UNITED  STATES  HOUSING  CORPORATION,  Inc. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    May  11,  1821.) 

dandlord  and  tenant  ^=»298(1) — Ulterior  purpose  of  terminating  lease  no 
defense  to  eviction  proceeding. 

Where  United  States  Housing  Corporation,  Incorporated,  leased  prem- 
iaes  under  a  contract  wherein  lessee  agreed  to  move  at  any  time  on  80 
days'  notice,  it  was  no  defense  to  proceedings  by  the  corporation  to  have 
the  lessee  removed  that  the  lessor's  purpose  in  terminating  the  lease  was 
to  obtain  a  greater  rental,  notwithstanding  Act  Cong.  July  19,  1919,  and 
Laws  N.  T.  1920,  cc.  186,  189. 

Appeal  from  County  Judge  of  Jefferson  County. 

Proceeding  by  the  United  States  Housing  Corporation,  Incorporated, 
lessor,  for  the  removal  of  William  A.  Juedes,  lessee,  from  certain  prem- 
ises. From  an  order  dismissing  the  petition,  petitioner  appeals.  Order 
reversed,  and  matter  remitted,  with  direction  to  make  final  order  award- 
ing the  petitioner  possession  of  the  premises. 
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Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  and  DA- 
VIS, JJ. 

Clarence  E.  Williams,  of  Utica,  for  appellant. 

John  Conboy  and  W.  W.  Kelley,  both  of  Watertown,  for  respondent 

KRUSE,  P.  J.  The  United  States  Housing  Corporation,  the  peti- 
tioner, made  a  lease  to  William  A.  Juedes,  above  named,  of  certain 
premises  situate  in  the  city  of  Wateirtown,  fof  one  month,  from  July  1, 
1919,  to  August  1,  1919,  and  from  month  to  month  thereafter,  for  the 
monthly  rental  of  $25,  payable  in  advance.  The  lease  is  in  writing  and 
provides  that  the  lessor  has  the  right  to  terminate  the  lease  at  any 
time  by  giving  the  lessee  30  days'  written  notice,  and  upon  the  termina- 
tion of  the  lease  for  any  cause  whatsoever  the  lessee  ag^es  to  quit 
and  deliver  up  the  premises  to  lessor.  A  notice  in  writing,  dated  Sep- 
tember 20,  1920,  was  served  upon  the  lessee  by  the  lessor,  requiring  the 
lessee  to  quit  and  remove  from  the  premises  on  or  before  the  1st  day 
of  November,  1920 ;  but  the  lessee  refused  to  vacate  the  premises,  and 
thereupon,  and  on  the  2d  day  of  November,  1920,  this  proceeding  was 
commenced. 

The  petition  sets  forth  the  making  of  the  lease,  the  entry  of  the  ten- 
ant in  occupation  of  the  premises  under  the  same,  the  termination  of 
the  lease  by  the  service  of  the  notice  and  the  holding  over  by  the  ten- 
ant after  the  expiration  of  the  term.  The  defendant  in  his  answer  ad- 
mits the  occupancy  of  the  premises  and  the  service  of  a  notice  of  30 
days  to  quit  and  surrender  the  premises,  but  denies  that  his  term  was 
terminated  and  that  he  holds  over  after  the  expiration  of  his  term. 

The  Housing  Corporation  was  organized  under  the  laws  of  this  state 
to  provide  for  housing  of  war  needs  under  the  Act  of  Congress  ap- 
proved May  16,  1918,  and  the  Act  of  Congress  approved  June  4,  1918, 
which  authorized  the  President,  through  such  agency  as  he  may  create 
or  designate,  to  provide  for  such  housing,  and  by  subsequent  amend- 
ment approved  July  19,  1919,  provided  for  selling  the  housing  property 
and  winding  up  the  business  of  the  Housing  Corporation  after  the 
termination  of  the  war  as  formally  proclaimed  by  the  President.  See 
40  Stat.  550,  551,  c.  74,  §  1 ;  40  Stat.  552,  §  7,  as  amended  by  40  Stat. 
595,  c.  92;  40  Stat.  552,  §  5,  as  amended  by  41  Stat.  224,  c.  24.  The 
amendatory  act  of  Congress  contains  this  provision: 

"In  no  case  shall  any  property  be  given  away ;  nor  shaU  rents  be  famished 
free,  but  the  rental  charges  shall  be  reasonable  and  jtust  as  between  the  tenants 
and  the  government." 

Before  the  notice  to  terminate  the  tenancy  was  served,  the  lessor 
undertook  to  raise  the  rent  of  the  premises  from  $25  a  month  to  $32.10 
a  month,  but  the  lessee  refused  to  pay  the  same,  or  vacate  the  premises. 
Much  evidence  was  taken  as  to  the  rental  value  of  the  premises.  After 
the  tenant  had  rested  his  case  upon  this  question,  a  motion  was  made  to 
strike  it  out.  The  County  Judge  held  that  under  the  provisions  of  sec- 
tion 2244  of  the  Code  of  Civil  Procedure,  which  permits  new  matter 
constituting  a  legal  or  equitable  defense  or  counterclaim  to  be  set  up, 
the  evidence  was  proper,  and  finally  decided  that  the  monthly  rent  of 
$32.10  fixed  by  the  government,  was  excessive  and  constituted  a  de- 
fense, and  dismissed  the  proceeding. 
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While  the  proceeding  is  not  founded  upon  nonpayment  of  rent,  it  is 
contended  upon  the  part  of  the  lessee  that  the  real  purpose  is  to  compel 
him  to  pay  an  exorbitant  rent.  The  United  States  attorney,  who  ap- 
pears for  the  Housing  Corporation,  contends  that  the  premises  are  no 
longer  needed  for  war  purposes,  and  that  housing  property  must  be 
sold  and  the  business  of  the  corporation  wound  up  as  the  act  of  Con- 
gress provides.  Even  if  the  lessee  is  right  as  regards  the  lessor's  ulte- 
rior purpose,  it  affords  no  justification  for  his  refusal  to  vacate.  By  the 
express  terms  of  the  lease,  the  lessor  could  terminate  the  lease  at  any 
time  by  written  notice  of  30  days,  and  such  was  the  effect  of  the  notice 
served. 

As  regards  chapters  136  and  139  of  the  Laws  of  1920,  and  kindred 
legislation  relating  to  defenses  upon  the  ground  of  unjust,  tmreasonable, 
and  oppressive  rents,  cited  by  counsel  for  respondent,  it  is  enough  to 
say  that  such  legislation  has  no  application  to  premises  situate  in  the 
city  of  Watertown.  I  am  of  opinion  that  the  lessee  made  out  no  de- 
fense, and  that  the  lessor  is  entitled  to  an  order  dispossessing  him. 

The  order  of  the  County  Judge  should  therefore  be  reversed,  with 
costs,  and  the  matter  remitted,  with  directions  to  the  County  Judge  to 
award  possession  of  the  premises  to  the  petitioner,  with  costs,  as  pro- 
vided by  section  2249  of  the  Code  of  Civil  Procedure.    All  concur. 


SLAVIS  V.  CHOPAK  et  aL 

(Supreme  Court,   Appellate  Term,  First  Deparljnent.     May  26,  1921.) 

Landlord  and  tenant  4S:»169( ID— Whether  notice  of  defective  oondition  of 
sewer  pipe  to  Janitors  constituted  notice  to  landlord  lield  for  Jury. 

In  tenant's  action  against  landlord  for  damage  to  merchandise  from 
sewer  pipes  negligently  permitted  to  overflow,  evidence  held  sufficient  for 
submission  to  jury  of  whether  the  Janitors  of  the  building  had  au- 
thority to  receive  notice  on  behalf  of  the  landlord. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Samuel  Slavis  against  Paul  Chopak  and  another.  From 
a  judgment  dismissing  the  complaint,  and  from  an  order  denying  plain- 
tiff's motion  to  set  aside  the  dismissal  and  for  a  new  trial,  plaintiff  ap- 
peals.   Judgment  and  order  reversed,  and  new  trial  ordered. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Breitbart  &  Breitbart,  of  New  York  City  (George  F.  Hickey  and 
Charles  Breitbart,  both  of  New  York  City,  of  counsel),  for  appellant. 

Alfred  Frankenthaler,  of  New  York  City  (I.  Maurice  Wormser,  of 
New  York  City,  of  counsel),  for  respondents. 

McCOOK,  J.    This  is  an  action  by  a  tenant  against  a  landlord  to 
recover  damages  for  injuries  to  the  tenant's  merchandise  in  the  base- 
ment of  defendants'  building,  due  to  negligence  in  permitting  sewer 
•pipes  to  overflow.     The  complaint  was  dismissed  during  the  course 
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of  the  trial.  At  the  time  of  dismissal,  two  witnesses  only  had  testified 
for  plaintiff,  namely,  the  defendants'  janitor  and  his  wife,  who  partici- 
pated in  the  duties  of  the  position. 

While  the  learned  trial  court  in  his  opinion  rests  his  decision  in  part 
upon  the  alleged  contributory  negligence  of  the  plaintiff,  this  does  not 
appear  from  the  record  of  the  trial  to  have  been  his  actual  ground.  He 
said  definitely  shortly  before  dismissing  the  complaint : 

"I  am  going  to  pass  upon  this  question  purely  upon  the  question  of  notice 
to  the  landlord." 

Again,  immediately  before  the  dismissal,  he  repeated  this  ground  at 
greater  length.  In  his  opinion  the  court  below  "refers  to  a  statement 
of  counsel  indicating  that  the  plaintiff  was  guilty  of  contributory  neg- 
ligence. We  find  no  statement  answering  this  description,  C)n  the 
contrary,  plaintiff's  counsel  expressed  himself  as  follows,  when  it  ap- 
peared that  the  dismissal  was  imminent : 

"Of  course,  the  record  shows  that  I  have  not  rested  my  ease  with  respect  to 
negligence  and  damages." 

We  have  therefore  to  examine  only  the  validity  of  the  position  taken 
by  the  trial  court  under  the  head  of  notice,  viz.,  that  there  was  in  the 
testimony  no  evidence  of  authority  in  the  janitors,  express  or  implied, 
to  receive  notice,  sufficient  to  sustain  a  verdict  for  the  plaintiff. 

The  first  witness  was  the  janitor,  who  testified,  among  other  things: 
"I  attended  to  everything."  He  was  asked,  "When  you  had  to  fix  any 
part  of  the  building  outside  of  the  plumbing,  did  you  do  that  or  not?*' 
and  he  replied,  "I  do  that."  According  to  him,  his  wife  took  charge  of 
the  house  during  the  day,  when  he  worked,  so  she  was  also  janitress  in 
November  and  December,  1917.  The  pay  was  the  free  use  of  the  rooms 
and  $10.  He  and  his  wife  collected  plaintiff's  rent,  as  well  as  the  rent 
of  other  tenants. 

The  second  witness  was  Lena  Schweber,  the  wife,  who  testified  that 
she  was  janitress  and  "took  care  of  the  house."  The  following  testi- 
mony was  given : 

"Q.  If  there  was  anything  to  fix  who  did  it?  A.  If  it  was  a  Uttle  thing, 
my  husband  did  it ;  and  if  it  was  something  for  the  plumber,  he  did  It. 

"Q.  Were  you  employed  by  Mr.  Chopak  [the  landlord]  to  do  these  things 
that  you  have  testified  to?    A.  Tea. 

"Q.  Did  you  get  paid  by  Mr.  Chopak?    A.  Yes. 

"Q.  When  your  husband  was  away  during  the  daytime,  working  in  the 
shop,  you  took  care  of  the  house?    A.  Yes,  sir. 

"Q.  And  did  you  also  collect  the  rents  during  November  and  December, 
1917?    A.  Yes,  sir. 

''Q/  When  you  got  the  rents,  you  turned  them  over  to  Mr.  Chopak,  the  land- 
lord?   A.  Yes,  sir." 

In  the  light  of  the  foregoing,  we  cannot  say  that  there  was  no  author- 
ity in  the  janitors,  express  or  implied,  to  receive  notice,  and  it  was  not 
disputed  that  the  janitress  had  been  notified  of  the  leak  by  the  plaintiff. 
This  is  the  more  clear,  because  these  two  witnesses  were  employees  of 
the  defendants,  and  therefore  presumably  biased  in  their  favor. 

The  wife  also  testified  that  she  had  the  express  authority  to  employ 
a  plumber  without  specially  consulting  the  landlord,  and  she  adhered 
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to  this  story,  except  towards  the  end,  when  defendants'  counsel  secured 
some  contradiction  by  leading  questions.  The  trial  should  have  been 
allowed  to  proceed. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event.    All  concur. 


BAKER,  EVANS  A  CO.,  loe.,  ▼.  NAVY  KNITTING  MIIXS,  Ine. 

(Supreme  Court,  Appellate  Term,  First  Department     May  26,  1921.) 
Trial  <»=^7— Verdlet  for  pUnUff,  In  rkfw  of  settkawnk,  held  mdnxy  t» 


tiere  plaintiff,  through  its  attorney,  demanded  $2,800,  which  included 
a  shipment,  invoiced  at  practically  $1,800,  that  had  been  returned,  and 
plaintiff  thereafter  accepted  a  check  fof  nearly  $1,000,  marked  in  full 
settlement  of  account,  a  recovery  on  account  of  the  shipment,  which 
plaintiff  claimed  was  returned  because  defendant  was  making  alterations 
in  its  place  of  business,  and  not  for  defects,  cannot  be  upheld,  where  the 
court  charged  that  at  the  time  the  check  was  paid  and  demand  was  made 
for  $2,800,  and  notice  given  of  the  $1,800  claim,  plaintiff  then  had  a  cause 
tor  recovery  of  such  claim,  for  the  verdict  for  plaintiff  was  contradictory 
to  the  charge ;  it  being  defendant's  contention  that  there  was  an  accord 
and  satisfaction,  and  that  the  claim  on  account  of  the  shipment  was  in* 
duded. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Baker,  Evans  &  Co.,  Incorporated,  against  the  Navy  Knit- 
ting Mills,  Incorporated.  From  a  judgment  of  the  City  Court  of  the 
City  of  New  York  for  plaintiff,  entered  on  verdict  of  jury,  defendant 
appeals.    Reversed,  and  new  trial  granted. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Myers  &  Kutner,  of  New  York  City  (David  C.  Myers  and  Joseph  H. 
Kutner,  both  of  New  York  City,  of  counsel),  for  appellant. 

Feiner  &  Maass,  of  New  York  City  (Ira  Skutch,  of  New  York  City, 
of  counsel),  for  respondent. 

BIJUR,  J.  The  plaintiff  is  assignee  of  the  M.  &  M.  Knitting  Mills 
(hereinafter  described  as  plaintiff),  and  has  sued  defendant  for  the 
agreed  value  of  a-  shipment  of  sweaters  amounting  to  $1,795.  On  Feb- 
ruary 24,  1920,  plaintiff  and  defendant  entered  into  the  contract  in- 
volved, which  provided  for  shipments  on  March,  April,  and  May  15th, 
respectively.  A  number  of  shipments  were  made  on  dates  other  than 
those  specified  in  the  contract,  but  without  objection.  Some  of  these 
shipments  and  parts  of  others  were  returned  for  various  reasons.  A 
shipment  of  $1,795,  which  is  the  one  covered  by  the  present  action,  was 
made  on  May  5th,  and  returned  by  defendant  on  May  21st.  On  June 
21,  1920,  plaintiff's  attorneys  wrote  defendant  that  they  were  instruct- 
ed to  collect  an  account  of  $2,801.  Correspondence  resulted,  in  the 
course  of  which  defendant  wrote  to  plaintiff's  attorneys:  **May  5th 
invoice,  amounting  to  $1,795,  was  returned  on  May  21st,  by  consent  of 
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M.  &  M.** — ^and  then  followed  details  as  to  other  items.  Plaintiff  re- 
plied to  its  counsel,  showing  errors  of  fact  and  calculation  in  several 
of  the  other  items,  and  concluded : 

"Therefore  there  is  a  balance  due  of  $1,001 — ^the  other  items  on  the  state- 
ment are  correct  We  would  request  that  you  settle  on  the  basis  of  $1,001; 
otherwise,  institute  suit  immediately." 

Defendant  thereupon  drew  its  check  to  the  order  of  plaintiff's  attor- 
neys for  $990.80,  being  the  $1,001  specified,  less  discounts,  and  marked 
the  check  "in  full  settlement  of  account"  of  plaintiff.  The  controversy 
at  the  trial  centered  upon  the  significance  of  this  check.  Plaintiff's  wit- 
ness testified  that  the  shipment  of  $1,795  was  returned  to  it  by  defend- 
ant, because  defendant  at  that  time  was  engaged  in  repairs  at  its  store 
and  desired  plaintiff  to  hold  the  goods  until  some  later  date  not  specified. 
If  this  were  correct,  the  goods  not  having  been  reordered  by  defendant, 
the  sum  of  $1,795  was  not  dte  at  the  time  the  check  in  settlement  was 
given,  namely,  July  2,  1920.  Plaintiff's  version  of  the  transaction  of 
July  2d  was  therefore  that  the  only  dispute  between  the  parties  was  in 
reference  to  minor  details  and  some  arithmetical  computations,  and  that 
the  check  in  settlement  was  not  in  fact  a  settlement  or  compromise, 
but  was  a  mere  arithmetical  adjustment,  which  omitted  from  con- 
sideration entirely^he  item  of  $1,795. 

Defendant's  witness,  on  the  other  hand,  testified  that  the  item  of  $1,- 
795  was  returned  because  of  defects  in  the  merchandise  and  that  its 
return  was  accepted  by  plaintiff  on  that  account.  Its  version  of  the 
settlement  of  July  2d  was  that,  the  item  of  $1,795  being  included  in 
plaintiff's  original  demand,  it  necessarily  was  in  controversy  at  that 
time,  and  was  adjusted  by  way  of  accord  and  satisfaction  by  the 
check  mentioned.  It  is,  to  say  the  least,  exceedingly  doubtful  whether, 
as  matter  of  law,  there  was  not  an  accord  and  satisfaction.  It  will  be 
noted  that  the  entire. controversy  started  with  a  letter  from  plaintiff's 
attorneys  on  June  21,  1920,  demanding  from  defendant  a  payment  of 
$2,801,  which  concededly  included  the  $1,795.  It  nowhere  appears  in 
the  correspondence  or  otherwise  that  this  item  of  $1,795  was  expressly 
withdrawn  from  the  controversy.  On  the  contrary,  defendant's  letters 
in  ordinary  course  indicate  that  they  rejected  so  much  of  this  claim  be- 
cause the  goods  had  been  returned  to  plaintiff  with  plaintiff's  consent. 

Assuming,  however,  that  there  was  a  question  for  the  jury,  namely, 
whether  the  item  of  $1,795  was  withdrawn  by  mutual  consent  from  the 
controversy,  so  that  tfie  settlement  was  merely  an  adjustment  of  a  math- 
ematical computation  of  items  concededly  due  at  the  time,  we  are  met 
with  the  difficvjlty  presented  by  a  charge  delivered  at  defendant's  re- 
quest as  follows : 

"I  ask  your  honor  to  charge  that  at  the  time  the  check  was  paid  on  July 
2d,  and  the  demand  was  made  for  $2,801  and  notice  given  of  the  $1,705  claim, 
that  the  plaintiff  then  had  a  cause  of  action  for  the  recovery  of  $1,795,  if 
his  story  is  true." 

To  which  the  court  replied,  "I  so  charge,"  and  plaintiff's  counsel  ex- 
cepted. The  situation  thus  presented  illustrates  the  difficulty  of  the 
case.    Plaintiff  had  on  June  21,  1920,  actually  made  a  demand,  includ- 
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ing  the  $1,795.  Even  if  it  had  been  withdrawn  before  the  settlement 
was  made  (of  which,  as  I  say,  I  doubt  that  there  is  sufficient  evidence), 
the  court  was  asked  to  and  did  charge  that  on  July  2d  the  plaintiff  ac- 
tually had  that  cause  of  action.  On  that  charge  the  jury  was  bound 
to  find  that  there  was  a  dispute  between  the  parties,  including  that 
claim,  and  that  therefore  there  was  a  valid  accord  and  satisfaction; 
yet  it  found  the  contrary. 

It  is  quite  clear  to  me  that,  under  the  peculiar  circumstances  of  this 
case,  which  involved,  if  there  be  any  issue  of  fact,  a  very  nice  discrim- 
ination and  definition  of  the  precise  issue,  the  jury  was  at  a  loss  to  un- 
derstand what  question  it  was  called  upon  to  determine ;  the  verdict  be- 
ing in  direct  contradiction  of  the  charge  just  recited. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  granted, 
with  costs  to  appellant  to  abide  the  event.    All  concur. 


ERIMINGLER  T.  MINTZER. 

(Supreme  Court,  AppeUate  Term,  First  Department    May  19,  1921.) 

1.  New  trial  «»71— Verdlet  mi  miflleliac  eTideoce  not  dtoiorbed  by  trial 

court. 

Where  the  question  whether  plaintiff  had  received  proceeds  of  check 
which  bore  his  indorsement  was  one  of  fact  for  the  Jury,  plaintlif  deny- 
ing receipt  of  check  and  explaining  indorsement,  the  trial  court  should  not 
set  aside  the  verdict  of  the  jury  and  substitute  his  own  judgment,  so  an 
order  setting  aside  the  verdict  as  against  the  weight  of  the  evidence  must 
be  reversed. 

2.  New  trial  <d=3>]A8(l)-*Newly  diseovered  evidence^  not  dnngliig  result^  iii- 

sufBeient. 

A  new  trial  cannot  be  granted  on  the  ground  of  newly  discovered  evi- 
dence, which  It  was  not  shown  would  have  changed  the  regalt. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second 
District. 

Action  by  David  Krimingler  against  Isidore  L*  Mintzer.  From  an 
order  by  a  justice  of  the  Municipal  Court,  setting  aside  a  verdict  in 
favor  of  plaintiff  on  the  ground  that  it  was  against  the  weight  of  the 
evidence  and  on  newly  discovered  evidence,  plaintiflE  appeals.  .  Order 
reversed,  and  judgment  reinstated. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

Benjamin  Stein,  of  New  York  City,  for  appellant. 

Smith,  Heymsfeld  &  Weiss,  of  New  York  City  (Nicholas  A.  Heyms- 
feld,  of  New  York  City,  of  counsel),  for  respondent. 

WHITAKER,  J.  The  action  was  brought  to  recover  the  sum  of 
$618.71  for  goods  sold  and  delivered.  The  verdict  was  for  the  sum  of 
$370.  The  evidence  showed  that  there  had  been  various  transactions 
between  the  parties  and  various  payments  on  account,  and  all  these 
items  were  testified  to  and  finally  submitted  to  the  jury  practically  in 
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detail  in  a  very  elaborate,  precise,  and  fair  charge  by  the  court.  There 
was  no  motion  to  dismiss  made  before  the  case  was  submitted,  which 
must  be  taken  as  a  concession  by  the  respondent  that  there  was  evi- 
dence sufficient  to  submit  to  the  jury.  The  jury  rendered  a  verdict 
in  favor  of  plaintiff  for  $370.  The  defendant's  attorney  moved  to 
set  the  verdict  aside  upon  the  ground  that  it  was  contrary  to  the  evi- 
dence, which  motion  the  court  denied.  Upon  that  motion,  and  from 
the  brief  of  defendant-respondent,  it  appears  that  his  chief  point  was 
and  is  that  there  was  a  check  for  $400  given  to  plaintiff  by  defendant, 
which  appears  to  have  been  indorsed  by  the  plaintiff  and  to  have  gone 
through  the  bank  in  the  usual  course.  This  defendant  deems  conclu- 
sive that  plaintiff  received  the  money  and  that  the  jury  should  have 
given  defendant  credit  for  that  sum. 

[1]  The  plaintiff  denied  getting  the  money  on  the  check,  and,  while 
he  admits  his  indorsement,  he  testifies  he  never  received  the  check,  but 
that  the  defendant  asked  him  to  indorse  it,  which  he  did,  and  that  de- 
fendant kept  it.  It  is  evident  from  the  record  that  the  jury  had  this 
very  question  particularly  in  mind  and  passed  specifically  upon  it. 
The  record  shows  at  page  28  that  juror  No.  2,  assisted  by  the  court, 
asked  particularly  about  the  matter,  and  the  plaintiff  gave  a  full  ex- 
planation of  the  transaction.  The  justice  decided  correctly  that  the 
questions  involved  were  purely  questions  of  fact  and  not  of  law,  when 
he  denied  defendant's  motion  to  set  aside  the  verdict  at  the  close  of  the 
trial. 

The  question  submitted  to  the  jury  being  purely  one  of  fact,  it  was 
clearly  within  their  function  to  determine  it  in  accordance  with  what 
they  deemed  the  credible  evidence,  and  the  court  shoffid  not  substitute 
its  opinion  founded  only  upon  the  dead  type  in  place  of  the  verdict  of 
the  jury  predicated  upon  the  evidence  as  it  came  directly  from  the 
living  witnesses.  It  is  not  claimed  that  the  jury  was  moved  by  passion, 
prejudice,  or  improper  motives. 

[2]  The  application  for  a  new  trial  upon  the  ground  of  newly  dis- 
covered evidence  should  have  been  denied.  It  is  only  necessary  to  read 
the  affidavits  upon  which  the  motion  was  based.  They  do  not  show  that 
the  alleged  newly  discovered  evidence  was  discovered  since  the  trial, 
and  could  not  have  been  procured  on  the  trial  by  reasonable  efforts, 
and  the  alleged  new  evidence  so  far  as  this  court  can  see  would  not 
have  changed  the  result.  The  court  should  not  grant  new  trials  upon 
the  ground  of  newly  discovered  evidence,  unless  it  was  reasonably  cer- 
tain that  the  alleged  new  evidence  would  change  the  result  in  the  fur- 
therance of  justice. 

To  affirm  the  present  order  would  in  the  opinion  of  this  court  simply 
reopen  a  question  that  had  been  legally  determined,  and  prolong  the 
controversy.  The  defendant  has  had  his  day  in  court,  a  fair  trial,  and 
should  be  required  to  abide  by  the  result. 

Order  should  be  reversed,  with  $30  costs,  and  judgment  reinstated. 
All  concur. 
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GfOLDMAN  ▼.  ROTHSTADT.    SAME  ▼.  OiUISE.    SAME  ▼.  H0SKIN8. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  26,  1921.) 

CouiiB  «=»190(t)— No  independent  appeal  will  lie  from  order  of  Municipal 
Oonrt  gnuttibir  Jndlpiienl  on  pleaAngs. 

No  Independent  appeal  will  lie  from  an  order  of  Municipal  Court  grant* 
-     Ing  judgment  on  the  pleadings,  and  such  an  order  can  be  reviewed  only 
on  appeal  from  the  judgment  rendered  thereon. 

Appeals  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Actions  by  Esther  B.  Goldman  against  Bruno  Rothstadt,  against 
Michael  J.  Cruise,  and  against  Horace  Hoskins,  respectively.  From 
orders  of  the  Municipal  Court,  dismissing  the  complaints  on  defend- 
ants' motions  for  judgment  on  the  pleadings  prior  to  the  trial  of  the 
issue,  plaintiff  appeals.    Appeals  dismissed. 

Argued  March  term,  1921,  before  BIJUR,  WAGNER,  and  LY- 
DON,  JJ. 

Herman  Goldman,  of  New  York  City  (Max  Zaliels,  of  New  York 
City,  of  counsel),  for  appellant. 

O'Connor  &  Bain,  of  New  York  City  (John  J.  O'Connor,  of  New 
York  City,  of  counsel),  for  req)ondents. 

PER  CURIAM,  The  orders  can  only  be  reviewed  on  appeal  from 
the  judgments  entered  thereon.  No  independent  appeal  will  lie  from 
an  order  granting  judgment  upon  the  pleadings.  Mutual  Braid  Co. 
V.  Jeffers,  106  Misc.  Rep.  494,  174  N.  Y.  Supp.  730. 

The  appeals  are  dismissed,  without  costs. 


<19t5  App.  BfcT.  639) 

In  re  FARMBRS*  LOAN  A  TRUST  CO.    In  re  CONNELLYS  WILL.    Petition 

of  FOSTER. 

(Supreme  CovltU  Appellate  Diylsion,  First  Department.    April  29,  1921.) 

1.  Executors  and  administniton  ^s»81— Issue  of  pennanent  Mtets  effects  re- 


tirement <tf  temporaiy  administrator,  without  formal  revoeation. 

Notwithstanding  Code  Clr.  Proc.  f  2624,  where  permanent  letters  of  ad- 
ministration are  issued,  formal  revocation  of  temporary  letters  Is  un- 
necessary; the  Issue  of  permanent  letters  in  itself  effecting  the  retire- 
ment of  the  temporary  administrator. 

Exeeuton  and  administnstmv  <&=»2ie(IS)— SerHees  of  altMUegr  rendered 
temporaiy  ackidnistratriz,  wtiiie  permanent  letters  to  anotber  in  f oresk 
not  reeoverable  against  estate. 

An  attorney  cannot  recover  from  an  estate  for  services  rendered  to  a 
temporary  administratrix,  while  permanent  ancillary  letters  to  another 
are  in  force  and  his  client's  office  is  functus  officio;  his  services,  in 
such  circumstances,  resulting  in  no  advantage  to  the  estate. 

ES»For  oCber  cmm  wm  mum  topic  A  KBT-NUMBBR  in  aU  Key-Numbered  DlgesU  A  Indezae 


Digitized  by 


GooglQ 


374  188  NEW  YORK  SUPPLEMENT  (Sup.Ct. 

3.  Courts  e=s>198— Surrogate  cannot  pass  on  dalm  created  by  executor  acaiiut 

Under  Code  CJiv.  Free,  f  2687,  the  Surrogate's  Court  has  no  jurisdic- 
tion to  pass  on  a  claim  against  an  estate,  created  by  an  executor;  its 
jurisdiction  extending  only  to  claimfi  against  the  deceased. 

4.  Attorney  and  client  4S=»18:$(1)  ^Attorney,  retained  by  admlnistrairix  U 

eollect  money  due  estate,  who  collects  nothing  in  actions  brouglit»  has  tioi, 
if  any,  cMily  on  papers  in  liis  possession. 

Where  an  attorney  was  retained  by  a  temporary  administratrix  to  col- 
lect moneys  on  deposit  belonging  to  the  estate,  but  collected  nothing  in 
the  actions  he  brought,  which  did  not  come  to  trial,  his  lien  against  the 
estate,  if  any,  attached  only  to  papers  in  his  possession  in  the  actions  for 
which  he  was  specifically  retained;  there  having  been  no  services  ren- 
dered by  him  inuring  to  the  benefit  of  the  estate. 

Appeal  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  judicial  settlement  of  the  account  of  the  Farm- 
ers' Loan  &  Trust  Company,  as  ancillary  executor  of  the  last  will  and 
testament  of  Elizabeth  Connell,  deceased,  wherein  Roger  Foster  peti- 
tioned for  allowance  of  a  claim.  From  an  order  dii*ecting  the  anciUary 
executor  to  pay  to  the  petitioner,  out  of  the  assets  of  the  estate,  the 
sum  of  $952.18,  which,  together  with  his  costs  and  disbursements, 
constitutes  the  amount  claimed  to  be  due  to  him  for  legal  services  ren- 
dered at  the  request  of.  one  Catherine  Kirk  Overlander,  who  at  one 
time  was  the  temporary  administratrix  of  the  estate,  the  ancillary  ex- 
ecutor appeals.    Order  reversed,  and  proceeding  dismissed. 

See,  also,  113  Misc.  Rep.  516,  185  N.  Y.  Su^).  253. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
SMITH,  and  GREENBAUM,  JJ. 

Geller,  Rolston  &  Horan,  of  New  York  City  (Charles  Angulo,  of 
New  York  City,  of  counsel),  for  appellant. 

Roger  Foster,  of  New  York  City,  pro  se. 

GREENBAUM,  J.  Most  of  the  facts  connected  with  the  present 
litigation  are  detailed  in  the  opinion  of  Mr.  Justice  Smith  in  Matter  of 
McCaffrey,  188  App.  Div.  772,  177  N.  Y.  Supp.  414.  For  the  purpose 
of  this  appeal  it  is  only  necessary  to  give  a  chronological  statement  of 
the  various  proceedings,  in  Canada  and  in  this  state,  involving  appoint- 
ments of  the  executor  in  Canada  and  of  the  ancillary  executor  and  of 
a  temporary  administratrix  in  this  state. 

Elizabeth  Connell  died  in  1910,  leaving  what  in  Canada  is  called  a 
notarial  will,  in  which  she  designated  Thomas  Kirk,  of  Montreal,  her 
executor.  The  will  was  filed  in  court,  the  effect  of  which,  under  the 
laws  of  Canada,  was  to  entitle  him  to  exercise  the  duties  of  executor. 
Subsequently  the  Farmers'  Loan  &  Trust  Company  was  appointed  an 
ancillary  executor.  On  March  11,  1911,  Elizabeth  Craig,  one  of  the 
next  of  kin  of  the  decedent,  petitioned  the  surrogate  of  New  York  coun- 
ty, asking  for  probate  of  the  will  upon  the  ground  that  the  deceased  was 
a  resident  of  New  York  county  and  had  personal  property  in  the  city 
of  New  York.  On  May  29,  1911,  another  of  the  next  of  kin,  a  Mrs. 
Barrows,  also  presented  a  petition  to  the  surrogate,  asking  that  the 
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ancillary  letters  issued  to  the  Trust  Company  be  set  aside,  claiming, 
among  other  things,  that  the  decedent  was  a  resident,  of  New  York 
county. 

The  surrogate  dismissed  both  proceedings  (92  Misc.  Rep.  324,  155  N. 
Y.  Supp.  397),  and  upon  appeal  to  this  court  (175  App.  Div.  986,  162  N. 
Y.  Supp.  1114)  the  orders  of  dismissal  were  affirmed,  and  upon 
appeal  to  the  Court  of  Appeals  (221  N.  Y.  190,  116  N.  E.  986) 
the  orders  of  this  court  were  reversed.  The  Court  of  Appeals  did 
not  reverse  the  conclusions  as  to  decedent's  nonresidence  here,  which 
both  the  Surrogate's  Court  and  this  court  had  found.  The  reversal' 
was  solely  based  upon  the  circumstance  that  the  first  ancillary  let- 
ters were  granted,  not  upon  the  probate  of  the  will  by  a  court,  but 
merely  upon  a  formal  filing  of  the  will.  The  Court  of  Appeals  held 
that  such  a  filing  was  not  a  probate  of  the  will  within  the  meaning  of 
our  Code. 

Thereafter  application  for  final  probate  of  the  will  was  made  to  the 
Superior  Court  of  the  Province  of  Quebec,  whereupon  a  decree  of  pro- 
bate was  duly  entered.  On  January  3,  1918,  the  Surrogate's  Court 
of  New  York  county  issued  temporary  letters  of  administration  to  one 
Catherine  Kirk  Overlander,  who  thereafter,  and  on  January  7,  1918, 
duly  qualified,  upon  filing  a  bond  in  the  penalty  of  $13,000.  On  May 
23,  1918,  the  Fanners'  Ix)an  &  Trust  Company  obtained  second  ancil- 
lary letters.  On  July  12,  1918,  these  ancillary  letters  were  revoked  by 
order  of  the  Surrogate's  Court,  but  on  July  3,  1919,  the  order  was 
reversed  on  appeal  by  this  court.  188  App.  Div.  772,  177  N.  Y.  Supp. 
414. 

On  July  2,  1918,  Catherine  Kirk  Overlander,  as  temporary  adminis- 
tratrix, appointed  Roger  Foster,  the  petitioner,  to  collect  from  the  East 
River  Savings  Institution  and  the  Bowery  Savings  Bank  of  New  York 
moneys  alleged  to  be  on  deposit  in  those  banks,  belonging  to  the  estate 
and  aggregating  about  $8,900,  which  in  fact  had  been  withdrawn  from 
those  banks  by  the  Canadian  executor  in  1910.  Pursuant  to  his  retain- 
er, the  petitioner  brought  actions  against  the  two  banks,  respectively,  in 
the  name  of  the  temporary  administratrix.  In  connection  with  these 
actions  the  attorney  performed  services,  commencing  July  2,  1918,  and 
continuing  up  to  November  13,  1919. 

'  From  the  bill  of  particulars  submitted  upon  the  reference  directed 
by  the  surrogate  to  pass  upon  petitioner's  claim,  it  appears  that  5  items 
of  service  in  each  of  the  cases  were  rendered  before  July  12,  1918,  the 
date  when  the  ancillary  letters  to  the  Trust  Company  were  revoked 
by  the  surrogate,  and  that  about  20  items  in  each  case  refer  to  services 
performed  after  July  12,  1919,  the  date  when  the  order  revoking  the 
ancillary  letters  was  reversed.  In  other  words,  while  the  permanent 
ancillary  letters  were  in  force,  the  petitioner  performed  services  for 
the  temporary  administratrix,  involving  in  both  actions  49  or  50  items' 
out  of  a  total  of  100,  during  a  period  when  his  client  Mrs.  Overlander's 
office  of  administratrix  was  functus  officio. 

[1]  It  has  been  held  that,  where  permanent  letters  are  issued,  formal 
revocation  of  temporary  letters  is  unnecessary,  inasmuch  as  the  issue 
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of  permanent  letters  in  itself  effects  the  retirement  of  the  temporary 
administrator  and  discontinuance  of  his  .administration.  Matter  of 
Neil's  Will,  l84  App.  Div.  507, 172  N.  Y.  Supp.  79,  In  Matter  of  Dur- 
ban's Estate,  175  App.  Div.  688,  689,  160  N.  Y.  Supp.  945,  947,  the 
court  said: 

"Section  2624  of  the  Ck)de  of  Civil  Procedure,  to  the  effect  that  a  decree  of 
probate  mnst  revoke  former  letters  of  administration,  is  only  declaratorj*  1^ 
the  probate  decree  should  not  say  that  the  temporary  letters  are  revoked,  it  is 
nevertheless  plain  that  such  temporary  letters  have  been  8ui)er8eded." 

[2]  Since  about  one-half  of  Foster's  services  were  performed  during 
a  period  of  time  when  his  client  was  not  administratrix,  it  would  seem 
to  follow  that  for  these  services,  which  resulted  in  no  advantage  to  the 
estate,  he  can  base  no  claim  against  it. 

[3]  But,  independently  of  the  foregoing  considerations,  the  Sur- 
rogate's Court  had  no  jurisdiction  to  pass  upon  the  claim  of  the  peti- 
tioner in  this  proceeding.  In  the  matter  of  Hoyt,  103  Misc.  Rep.  614, 
616, 170  N.  Y.  Supp.  846, 847,  the  court  said ;  "  *  *  *  A  surrogate 
possesses  no  jurisdiction  not  referable  to  some  statute."  In  the  case 
of  Hall  V.  Dusenbury,  38  Hun,  125,  it  was  said  that  former  sections 
2717  and  2718  (afterwards  section  2722,  and  now  section  2687  of  the 
Code  of  Civil  Procedure  ^)  "were  not  intended  *  *  *  to  afford  re- 
lief to  any  persons  as  creditors,  except  those  to  whom  the  decedent  was 
indebted  in  his  lifetime."  In  the  Matter  of  Hyatt's  Estate,  80  Misc. 
Rep.  466,  467,  142  N.  Y.  Supp,  455,  it  was  said:  "The  surrogate  has 
no  jurisdiction  to  order  the  payment  of  a  claim  created  by  an  executor. 
His  jurisdiction  is  only  as  to  claims  against  the  deceased."  The  same 
view  was  held  in  Bulkley  v.  Staats,  4  Redf .  Sur.  524.  See,  also,  Hea- 
ton,  Surrogates'  Courts,  vol.  2,  pp.  1211,  1212;  Jessup-Redfield's  Law 
and  Practice  in  the  Surrogate's  Court,  p.  1027 ;  Matter  of  Mahonev's 
Estate,  37  Misc.  Rep.  472,  474,  75  N.  Y.  Supp.  1056. 

[4]  The  petitioner,  however,  claims  that  his  proceeding  was  brought 
upon  the  theory  that  he  had  a  lien  upon  the  estate  and  that  the  surro- 
gate has  power  to  determine  the  amount  thereof.  In  Matter  of  Rabell, 
175  App.  Div.  345,  162  N.  Y.  Supp.  218  (Second  Department),  the 
court  stated  that  the  petitioner  had  no  lien  on  the  generad  assets  of  the 
estate  for  the  value  of  his  services  rendered  in  the  procurement  of  let- 
ters of  administration  and  with  respect  to  matters  affecting  the  general 
administration  of  the  estate.  The  court,  however,  held  that  under  sec- 
tion 2692  of  the  Code  of  Civil  Procedure,  which  authorizes  the  payment 
of  proper  expenses  of  administration,  and  that  such  expenses  and  dis- 
bursements shall  be  set  forth  in  the  account  filed  by  the  legal  representa- 
tives and  settled  by  the  surrogate,  the  proper  procedure  would  be  to 
remit  the  matter  to  the  surrogate,  to  determine  the  amount  for  which 
the  estate  was  liable  for  petitioner's  service  of  the  administration. 

In  Matter  of  O'Connor's  Estate,  177  App.  Div.  616,  164  N.  Y.  Supp. 
574,  this  court  reversed  an  order  of  the  Surrogate's  Court,  which  re- 
quired the  former  attorneys  of  the  estate  to  turn  over  to  the  respondent 
ihe  sum  of  $600,  assets  of  the  estate  in  their  possession.  The  attorneys 
had  rendered  services  in  procuring  the  appointment  of  Mrs.  O'Connor 

^  See  Laws  1S80.  c.  17S ;  Laws  1893,  c.   686 ;  Laws  1911,   c.  434 :   Laws  1914.   c.  44S. 
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first  as  temporary  administratrix  and  then  as  administratrix  of  the  es- 
tate, and  additional  services  in  converting  the  assets  of  the  estate  into 
cash.  In  accounting  for  the  cash  proceeds  the  sum  of  $600  was  de- 
ducted from  the  total  amount  received  in  payment  of  their  fees.  This 
court  held  that  the  attorneys  had  a  lien  upon  the  funds  w*iich  came 
into  their  possession,  and  remitted  the  matter  to  the  surrogate,  with 
instructions  to  determine  the  reasonable  value  of  the  petitioner's  serv- 
ices. 

But  it  here  appears  that  the  petitioner  has  collected  nothing  in  the 
actions  which  he  brought,  and  which  were  halted  before  they  were 
brought  to  trial.  His  lien,  if  he  has  any,  would  attach  only  to  papers 
in  his  possession  in  the  actions  for  which  he  was  specifically  retained. 
There  were  no  services  rendered  by  him,  which  have  inured  to  the  bene- 
fit of  the  estate,  and  besides,  as  shown,  a  portion  of  his  services  was 
rendered  when  his  client  had  no  standing  before  the  court. 

The  order  of  the  Surrogate's  Court,  appealed  from,  operates  in 
effect  as  a  judgment  against  the  estate,  which  it  had  no  power  to  grant. 
The  order  is  reversed,  with  $10  costs  and  disbursements,  and  the  pro- 
ceeding is  dismissed,  with  costs.    All  concur. 


GOTTESMAN  el  ftL  ▼.  FUBNBSS,  1VITH¥  ft  CO.,  Limtted. 

(Supreme  Canrt,  Appellate  Division,  First  Department.    May  13,  1921.) 

1.  Shipping  <»=>147--Coiisigiiee  iield   not   liable  to  sliipper  for  Ugfatera«e 

diaries  on  failure  to  famish  docking  f adllftles. 

A  bill  of  lading  provided  that  the  goods  should  be  taken  from  the  ship 
by  the  consignee  immediately  it  was  ready  to  discharge,  or  transhipped  into 
lighters  at  tiie  expense  of  the  consignee.  On  arrival  in  the  port,  the  ship 
gave  notice  that  it  was  ready  to  discharge  the  cargo,  and  on  failure  of 
the  consignee  to  provide  a  berth,  arranged  to  have  lighters  brought  along- 
side, into  which  the  cargo  was  discharged.  Held,  the  ship  having  given 
notice  in  regard  to  lightering  very  shortly  after  the  vessel  anchored,  when 
it  was  impossible  to  know  how  long  it  would  have  to  wait  for  a  berth, 
and  having  made  only  a  routine  effort  to  obtain  docking  facilities,  con- 
signee was  not  liable  fbr  the  added  cost  of  discharging  the  cargo.- 

2.  Shipping  «=>147— IVovlsion  in  biU  of  lading  as  to  lighterage  charges  field 

to  relate  to  failure  to  aceept  eoods  ready  for  discharge  at  dodc. 

A  provision  in  a  bill  of  lading  that  if  the  consignee,  immediately  the 
vessel  was  ready  to  discharge,  failed  to  take  the  goods  from  the  ship, 
they  should  be  transshipped  into  lighters  at  consignee's  expense,  held  to 
relate  merely  to  the  consignee's  failure  to  accept  goods  the  vessel  was 
ready  to  discharge  in  the  proper  way  and  at  the  proper  place,  which,  be- 
cause of  the  physical  facts  and  the  custom  of  the  port,  was  at  a  dock. 

.  Appeal  from  Special  Term,  New  York  County. 

Action  by  Mandel  Gottesman  and  another  against  Purness,  Withy 
&  Co.,  Limited,  to  recover  money  paid  for  lighterage  charges  on  a 
shipment  of  pulp,  which  arrived  at  the  port  of  Baltimore  in  February, 
1917,  ex  steamship  Ocean.     Judgment  for  plaintiffs,  and  defendant  • 
moved  to  set  aside.    Motion  denied,  and  defendant  appeals.    Affirmed. 

^=s»Por  otber  cases  see  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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The  following  is  the  opinion  of  MULLAN,  J.,  in  the  court  bdow : 

My  opinion  has  not  been  changed  by  the  excellent  memorandum  sabmitted 
on  behalf  of  the  defendants.  The  argument  that  a  vessel  should  not  be  com- 
pelled to  lie  in  the  stream  and  wait  Indefinitely  for  a  berth  at  a  time  when  it 
could  readi^  be  seen  that  the  delay  must  be  of  extraordinary  duration  might 
have  great  force  in  a  proper  case;  but  here,  not  only  was  there  no  such 
proof,  but  it  appeared  that  the  defendants  gave  their  notice  in  regard  to 
lightering  very  shortly  after  the  vessel  anchored,  when  it  was  impossible  to 
know  how  extensive  the  delay  would  be,  and  without  making  any  effort,  other 
than  6t  the  most  routine  character,  to  obtain  docking  facilities.  To  fasten 
upon  the  plaintiff  the  added  cost  of  discharging  cargo  seems  plainly  to  be  un- 
just, and  not  to  be  warranted  by  any  provision  in  the  shipping  contract  The 
lighterage  provision  upon  which  defendants  so  largely  rely  relates,  I  think. 
merely  to  the  consignee's  failure  to  accept  goods  the  vessel  is  ready  to  dis- 
charge in  the  proper  way  and  at  the  proper  place.  Here,  because  of  the 
physical  fkcts  and  the  custom  of  the  port,  the  proper  place  of  discharge  was 
at  a  dock.  I  do  not  think  the  decision  in  Mencke  v.  Cargo  of  Java  Sugar,  1S7 
U.  S.  248,  23  Sup.  Ct.  86,  47  L.  Ed.  103,  is  in  point.  The  decision  in  Castle  v. 
Swedish-America-Mexico  line  (D.  C.)  245  Fed.  911,  involving  the  same  ship, 
voyage,  and  bill  of  lading,  is,  of  course,  in  point,  but  I  do  not  think  it  was 
correctly  made  and  I  am  unable  to  follow  it 

Motion  to  set  aside  denied.    Order  signed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Burlingham.  Veeder,  Miasten  &  Fearey,  of  New  York  City,  for  ap- 
pellant. 

David  Stecklcr,  of  New  York  City,  for  respondents. 

PER  CURIAM.  Judgment  and  order  affirmed,  with  costs.  Order 
filed. 


FINE  v.  ZINDLER. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  26,  1021.) 

Brokers  <P»105— Aiyor's  notice  to  seller^s  bioker  lluit  he  would  not  aecept 
goods  d^vered  subject  to  his  afmroval  field  notice  to  seUer. 

Goods  were  received  by  buyer's  clerk  in  buyer's  abs^ice  on  express  agree- 
ment that  they  were  received  subject  to  buyer's  approval.  Buyer  himself 
had  no  transactions  whatever  with  seller  as  to  the  goods.  Held,  that 
buyer's  notice. to  seller's  broker,  who  had  been  selected  by  seller  as  his 
agent  to  effect  a  delivery,  that  he  would  not  accept  the  goods,  was  notice 
to  seller,  since  broker's  agency  had  not  ceased,  in  view  of  incomplete  de- 
livery, and  buyer's  notice  to  him  was  part  of  same  transaction. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Louis  Fine  against  Joseph  Zindler.  From  a  judgment 
entered  on  a  verdict  for  plaintiff,  and  from  an  order  denying  defend- 
ant's motion  for  a  new  trial,  defendant  appeals.  Reversed,  and  new 
trial  ordered. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Goldstein  &  Goldstein,  of  New  York  City  (Jonah  J.  Goldstem,  of 
New  York  City,  of  counsel),  for  appellant 

^=s>For  other  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Disesta  ft  Indezea 
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Louis  B.  Brodsky,  of  New  York  City  (Robert  A.  Pines,  of  Brook- 
lyn, of  counsel),  for  respondent. 

PER  CURIAM.  Plaintiflf's  witness,  who  made  the  alleged  deliv- 
ery of  the  goods  in  question,  having  testified  that  they  were  received 
by  defendant's  clerk  in  defendant's  absence,  on  the  express  agreement 
that  they  were  only  received  subject  to  approval  by  defendant,  the  tes- 
timony of  defendant  that  he  had  no  transactions  whatever  with 
plaintiff  as  to  the  goods  in  question  made  relevant  and  competent  the 
further  testimony  that,  immediately  upon  learning  of  the  conditional 
delivery  of  the  goods,  he  notified  plaintiff's  broker,  who  had  been 
selected  by  plaintiff  as  his  agent  to  effect  a  delivery,  that  he  would 
not  accept  the  goods.  The  delivery  being  incomplete,  the  broker's 
agency  had  not  ceased,  and  defendant's  notification  to  him  was  part 
of  the  same  transaction.  The  exclusion  of  this  evidence  necessitates 
a  reversal. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event. 


BARBER  V.  RAMONDINO. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  17,  1921.) 

New  trial  ^d^Tl^Not  aatborfied  because  judge  was  uneertaln  as  to  TerAet 
on  confiictii^  evidence. 

Uncertainty  existing  in  the  mind  of  the  judge,  arising  from  eonflicting 
evidence,  is  not  suflScient  to  warrant  judge  in  setting  aside  the  judgment 
on  the  ground  that  it  is  contrary  to  the  weight  of  the  evidence. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Peter  Barber  against  Frederico  Ramondino.  From  an 
order  setting  aside  a  judgment  for  plaintiff,  plaintiff  appeals.  Order 
reversed,  and  judgment  reinstated. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

William  H.  Wack,  of  New  York  City,  for  appellant. 

Reit  &  Kaminsky,  of  New  York  City  (H.  J.  Reit,  of  New  York 
City,  of  counsel),  for  respondent. 

PER  CURIAM.  In  this  action  for  money  loaned  to  the  defendant, 
the  court,  trying  the  case  without  a  jury,  rendered  judgment  in  favor 
of  plaintiff.  Subsequently,  on  motion  of  defendant's  attorney,  the 
court  set  aside  the  judgment  on  the  ground  that  it  was  contrary  to  the 
weight  of  evidence,  and  set  the  case  down  for  a  new  trial  before  a 
jury. 

While  the  court  had  the  power  to  make  the  order  appealed  from,  it 
has  been  held  that  such  an  order  should  not  be  affirmed,  unless  it  af- 
firmatively appears  that  there  was  some  sufficient  ground  therefor,  the 
uncertainty  which  may  exist  in  the  mind  of  the  judge  arising  from 

^s»For  other  cases  see  same  topic  &  KSY-NUMBSR  in  all  Key-Numbered  Digests  A  Indexes 
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conflicting  evidence  not  being  suflScient  Petsche  v.  MacDonald,  94 
Misc.  Rep.  655,  158  N.  Y.  Supp.  494;  Bradstreets  Collection  Bureau 
V.  Nagler's  Brass  Works,  180  App.  Div.  511,  167  N.  Y.  Supp.  751. 

As  no  cause  is  apparent  to  this  court  for  the  setting  aside  of  the 
judgment,  the  order  must  be  reversed,  with  $30  costs  to  appellant,  and 
judgment  reinstated, 

WILLIAMS  ▼.  BRATTER  el  aL 

(Supreme  Court,  Appellate  Term,  First  Department.    May  26, 1921.) 

1.  Execoton  and  aAniidslrators  <&»96— Trosts  <d=»210— Caniiot  bind  estate 

by  ezeeutory  eontraet^  made  on  netw  and  independent  eoneideradon.  I 

Executors  or  testamentary  trustees  cannot  by  their  executory  cod-  | 

tracts,  though  made  in  the  interest  and  for  the  benefit  of  the  estate  they  | 

represent,  if  made  on  a  new  and  independent  consideration,  bind  the  , 

estate  and  thus  create  a  liability  not  founded  on  the  contract  or  obligation 
of  the  testator.  I 

2.  Tmsts  ^=»211— Testamentary  trustee  witii  power  of  sale  eonid  not  bind  I 

estate  by  broiterage  eontiuet.  I 

Testamentary  trustee,  authorized  to  sell  land,  could  not  bind  the  estate  i 

by  a  contract  with  broker  to  pay  commissions  for  procuring  a  purchaser  , 

of  the  land ;  his  liability  on  such  contract  being  personal,  and  not  in  his 
representative  capacity.  I 

Appeal  from  City  Court  of  New  York,  Trial  Term.  ! 

Action  by  Charles  E.  Williams  against  William  Bratter,  as  trustee  | 

under  the  will  of  Ferdinand  B.  Hauck,  deceased,  and  another.    From         | 
a  judgment  entered  on  a  verdict  for  plaintiff,  defendant  William  Brat- 
ter appeals.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

W.  Cleveland  Runyon,  of  New  York  City  (Thomas  G.  Prioleau  and 
W.  Cleveland  Runyon,  both  of  New  York  City,  of  counsel),  for  appel- 
lant. 

Strasbourger  &  Schallek,  of  New  York  City  (Max  L.  Schallek,  of 
New  York  City,  of  counsel),  for  respondent. 

GUY,  J.  Action  against  defendant-trustee  and  against  Caroline 
Bratter  to  recover  for  broker's  commissions  on  procuring  a  purchaser 
of  premises  3  and  5  West  Eighty-Third  street,  borough  of  Manhattan, 
city  of  New  York. 

It  appearing  on  the  trial  that  the  testamentary  trust  for  Caroline 
Bratter  in  premises  5  West  Eighty-Third  street  had  terminated  by  rea- 
son of  the  fact  that  said  defendant  had  arrived  at  the  age  of  21  years, 
the  action  as  against  said  defendant  was  discontinued  at  the  close  of 
the  plaintiff's  testimony. 

The  case  went  to  the  jury  as  against  the  defendant  Bratter,  as  trus- 
tee, as  the  only  defendant.  The  verdict  was  in  favor  of  the  plaintiff, 
arid  the  appellant  makes  no  point  as  to  the  propriety  of  the  jury's  find- 
ing in  favor  of  the  plaintiff  upon  the  disputed  questions  of  fact.  A  re- 
versal is  sought  on  the  ground  that  the  plaintiff  failed  to  establish  a 

^s^For  other  caaes  see  same  topic  a  KET-NUMBBR  In  all  Key-Numbered  DiseMs  A  Indezee 
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cause  of  action  against  the  defendant  Bratter  in  his  representative 
capacity. 

By  the  terms  of  the  will  the  trustees  were  authorized  to  sell  the  real 
property,  and  the  written  contract  proposed  by  defendant  Bratter  (and 
which  was  not  signed  by  the  proposed  purchaser^  because  of  the  ex- 
istence of  restrictions  which  it  was  claimed  had  not  been  disclosed  to 
him)  was  drawn  up  by  the  attorney  for  the  trustees,  and  in  form  be- 
tween the  defendants,  as  trustees,  and  the  purchaser  procured  by  the 
plaintiff. 

[1,2]  The  facts  bring  the  case  within  the  rule  that  executors  or  tes- 
tamentary trustees  cannot  by  their  executory  contracts,  although  made 
in  the  interest  and  for  the  benefit  of  the  estate  they  represent,  if  made 
upon  a  new  and  independent  consideration,  bind  the  estate  and  thus 
create  a  liability  not  founded  upon  the  contract  or  obligation  of  the  tes- 
tator. O'Brien  v.  Jackson,  167  N.  Y.  31,  60  N.  E.  238.  In  the  case 
cited  it  was  held  that  an  action  at  law  against  the  executors  or  testa- 
mentary trustees  to  recover  a  balance  on  a  contract  made  by  them  for 
repairs  to  buildings  devised  to  them  in  trust,  although  they  were  cm- 
powered  by  the  will  to  make  such  repairs,  could  not  be  maintained 
against  them  in  their  representative  capacity.  The  exceptional  cases  in 
which  equitable  actions  may  be  maintained  against  all  persons  interest- 
ed in  the  estate  need  not  be  specified.  Here  no  fact  appears  making 
the  defendant  Bratter  liable  to  the  plaintiff  other  than  in  his  individual 
capacity.    Diamond  v.  Wheeler,  80  App.  EHv.  58,  80  N.  Y.  Supp.  416. 

Even  according  to  respondent's  theory  of  liability,  it  was  manifestly 
erroneous  to  charge  the  trust  estate  with  commissions  upon  the  propos- 
ed selling  price  of  5  West  Eighty-Third  street,  for  the  trust  had  ceased 
as  to  that  parcel,  and  the  action  had  been  discontinued  against  the 
owner. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event.    All  concur. 
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STANDARD  ALPACA  00^  Ine^  ▼•  NEWHOUSE  ei  aL 

(Supreme  Court,  Appellate  Term,  First  Department.    May  19,  1921.) 

Anneal  and  error  <8s>1050(l)— Grroneoius  aAnissloD  of  evidenee  as  to  damages 
reversible  error. 

Where  the  undisputed  evidence  was  that  the  breach  of  contract  sued  oo 
occurred  in  June,  1920,  so  that  the  measure  of  damages  would  be  the 
difference  between  the  contract  price  and  the  market  price  at  or  about 
such  time,  the  admission  of  evidence  as  to  a  lower  market  value  in  July, 
August,  and  September  over  defendant's  objection  and  exception  consti- 
tutes reversible  error. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Standard  Alpaca  Company  against  Leo  Newhouse  and 
another.  From  a  judgment  of  the  Municipal  Court  in  favor  of  plain- 
tiff, and  from  an  order  denying  a  motion  to  set  aside  the  verdict  and 
for  new  trial,  the  defendants  appeal.  Reversed,  and  new  trisd  ordered, 
with  costs  to  appellant  to  abide  the  event. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

Braun  &  Solomon,  of  New  York  City  (Louis  H.  Solomwi,  of  New 
York  City,  of  counsel),  for  appellants. 

Jacob  M.  Kram,  of  New  York  City,  for  respondent 

PER  CURIAM.  While  plaintiff  made  out  a  good  cause  of  action 
by  a  fair  preponderance  of  evidence,  and  a  judgment,  jf  for  an  amount 
established  by  competent  evidence,  would  not  l^  reversed,  the  evidence 
is  undisputed  that  the  breach  of  contract  occurred  in  June,  1920;  so 
that  the  measure  of  damage  would  be  the  difference  between  the  con- 
tract price  and  the  market  price  at  or  about  the  time  of  the  breach. 
The  admission,  therefore,  of  evidence  as  to  lower  market  value  in  the 
months  of  July,  August,  and  September,  over  the  objection  and  ex- 
ception of  defendants,  constitutes  reversible  error. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  $30 
costs  to  appellants  to  abide  the  event 


CARLISLE  TEXTILE  CO^  Ine^  ▼.  MASSACHUSETTS  BONDING  ft  INS.  CO. 

(Supreme  Court,  Special  Term,  New  York  County.    May  17,  1921.) 

Insuraoce  ^s»635— Comiriaint  on  bui^ry  policy  defeetlTo  for  not  alienor 
'Mfidble  marks.'' 

In  action  on  burglary  policy,  exempting  insurer  from  liability,  unlesB 
"felonious  entry  Is  made  into  the  premises  by  actual  force  and  violence," 
resulting  In  'Mslble  marks  made  by  tools  or  explosives  upon  the  premises 
at  the  place  of  such  entry/'  a  complaint  held  bad  for  not  alleging  that  tiie 
burglary  resulted  In  "visible  marks ;"  this  defect  not  being  cured  by  the 
allegation  that  plaintiff  performed  all  conditions,  etc.,  as  this  latter  alle- 
gation can  apply  only  to  what  an  Insured  must  do  before  he  brings  suit 
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(188  N.T.8.) 

Action  by  the  Carlisle  Textile  Company,  Incorporated,  against  the 
Massachusetts  Bonding  &  Insurance  Company.  On  defendant's  motion 
for  judgment  on  the  pleadings,  under  Code  Civ.  Proc.  §  547.  Motion 
granted. 

The  policy  provided  that  the  company  should  not  be  liable  unless 
"felonious  entry  is  made  into  the  premises  by  actual  force  and  violence 
when  the  premises  are  not  open  for  business,  of  which  force  and  vio- 
lence there  shall  be  visible  marks  made  by  tools  or  explosives  upon  the 
premises  at  the  place  of  such  entry." 

Rifkind,  Reilley  &  Schwinzer,  of  New  York  City,  for  the  motion. 
Leo  Levy,  of  New  York  City,  opposed. 

MULLAN,  J.  If  the  policy  is  before  me  by  reason  of  the  plaintiff's 
reference  to  it  in  the  complaint,  the  complaint  is  bad  for  not  contain- 
ing an  allegation  that  the  alleged  burglary  resulted  in  "visible  marks." 
Rosenthal  v.  Am.  Bonding  Co.,  207  N.  Y.  162,  100  N.  E.  716,  L.  R.  A. 
(N.  S.)  561 ;  Danerhirsch  v.  Great  E.  C.  Co.  (Sup.)  160  N.  Y.  Supp. 
1015.  If,  however,  a  (not  the)  policy  can  otherwise  be  deemed  pleaded 
according  to  the  tenor,  the  allegations  in  reference  to  the  policy  "to  be 
produced  upon  the  trial"  are  obviously  mere  conclusions  of  law.  I  am 
referring,  of  course,  to  the  conditions  under  which  any  liability  of  the 
company  would  accrue.  In  other  words,  the  plaintiff  must  show  in  its 
complaint  (a)  what  it  was  insured  against  and  (b)  just  what  happened. 
The  allegation  that  plaintiff  performed  all  conditions,  etc.,  relied  upon 
so  insistently  by  the  plaintiff,  can  apply,  of  course,  only  to  what  an  in- 
sured must  do  before  he  brings  suit. 

Motion  granted,  with  $10  costs,  with  leave  to  plaintiff  to  plead  over 
within  20  days  upon  payment  of  costs.    Order  signed 


LEVINB  v.  WnJL  €.  ITOUNG  A  CO^  Ine. 

(Supreme  Court,  AppeUate  Term,  First  Department.    May  19,  1921.) 

Work  and  laJbor  ^»28<1)— Bvidmee  held  iDsuffieieni  to  make  out  »  prima 
fade  case  for  plaintiff  of  performaiice  of  work,  dellveiy  of  artides,  or 
value  thereof. 

In  an  action  for  work,  labor,  services,  and  materials  farnished,  evi- 
dence lield  inaufflcient  to  make  oat  a  prima  facie  case  of  tbe  performance 
of  the  work»  or  tbe  delivery  of  the  articles,  or  the  value  thereof. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Arthur  I.  Levine  against  Will  C.  Young  &  Co.,  Incorpo- 
rated. From  a  judgment  of  the  Municipal  Court  in  favor  of  the  plain- 
tiff, defendant  appeals.    Reversed,  and  new  trial  ordered. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 
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Melvin  G.  Palliser,  of  New  York  City  (William  C.  Gehring,  of  New 
York  City,  of  counsel),  for  appellant. 

Riegelman,  Cams,  Leventritt  &  Goetz,  o.f  New  York  City  (NTatthew 
P.  Breen,  Jr.,  of  New  York  City,  of  counsel),  for  respondent. 

WHITAKER,  J.  This  is  an  action  for  work,  labor,  and  services 
and  materials  furnished.  The  pleadings  were  oral ;  the  answer  a  gen- 
eral denial.  The  bill  of  particulars  sets  forth  that  the  articles  were  de- 
livered at  different  dates,  viz.  November  20  and  29,  and  December 
15,  1919. 

Tlit  record  contains  no  legal  and  sufficient  evidence. of  the  ordering 
of  the  labor  and  materials  by  the  defendant.  The  plaintiff  testifies 
that  a  representative  of  his,  who  is  now  in  California,  was  sent  to 
defendant's  place  of  business,  and  turned  in  an  order  for  certain  print- 
ing. The  order  is  not  offered  in  evidence,  and  there  is  no  evidence 
that  the  representative  of  plaintiff  ever  saw  the  defendant.  The  plain- 
tiff further  testifies  that  certain  printing  was  done  by  him  and  sent  to 
defendant.  There  is  no  evidence  as  to  the  amount,  quantity,  or  value, 
or  contract  price. 

The  messenger  boy  testifies  to  delivery  of  certain  articles  to  a  wo- 
man in  an  office  upon  the  door  of  which  was  painted  the  name  of  the 
defendant ;  that  he  took  a  receipt  that  cannot  be  found.  There  is  no 
evidence  that  any  effort  was  made  to  find  the  receipt,  or  what  the  mes- 
senger did  with  it,  or  what  its  contents  were,  or  the  quantity  or  num- 
ber of  the  articles  delivered. 

The  plaintiff  endeavors  to  prove  that  defendant  promised  to  pay  the 
bill.  This  evidence  consisted  only  of  telephone  communications  which 
the  plaintiff's  bopkkeeper  claims  to  have  had  with  the  defendant's 
president,  Mr.  Young.  The  witness  did  not  know  Mr.  Young,  did  not 
know  his  voice,  and  had  never  seen  him. 

The  plaintiff  himself  testifies  that  he  telephoned  the  office  of  the 
defendant  and  that  he  was  connected  with  Mr.  Young,  who  promised 
to  send  a  check.  He,  however,  had  never  spoken  to  Mr.  Young,  and 
did  not  know  his  voice.  There  is  no  evidence  that  a  bill  was  ever  pre- 
sented to  defendant.  Upon  the  day  of  the  trial,  he  swears,  the  person 
to  whom  he  spoke  was  the  same  person  who  was  present  at  the  trial, 
and  that  he  recognized  Mr.  Young's  voice,  the  same  voice  that  spoke 
to  him  over  the  telephone. 

The  evidence  is  insufficient  to  make  out  a  prima  facie  case  of  the 
performance  of  the  work,  or  the  delivery  of  the  articles,  or  the  value 
thereof. 

The  judgment  should  be  reversed,  and  new  trial  ordered,  with  $30 
costs  to  appellant  to  abide  the  event.    All  concur. 
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LEWINE  ▼.  WEIL. 
l^AME  ▼.  BBRKOWrrZ. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  IT,  1921.) 

1.  Laadlonl  and  tenant  «=s>S60(lH)— Unreaswiablfinem  of  rent  presumed  from 

sobstantial  inerease. 

In  action  for  rent  under  lease  made  after  Laws  1920,  c.  136,  became 
effective,  in  which  it  appeared  that  the  rentals  were  substnntially  in- 
creased over  the  rentals  as  they  existed  one  year  prior  to  the  dates  of  the 
leases,  the  tenant  was  entitled  to  the  presumption  that  the  lease  was  un- 
just, unreasonable,  and  oppressive,  though  It  was  executed  prior  to  the 
time  when  chapter  944,  S  ^  amending  such  statute,  became  effective,  since 
the  statute  in  its  tmamended  form  gave  the  tenant  the  benefit  of  such 
presumption. 

2.  Landlord  and  tenant  «=»278M,  New,  ¥<rf.  IIA  Key-No.  Series^-Presomp- 

tion  as  to  unreasonableness  of  rent  available  to  tenant  in  summary  pro- 
eeediiig. 

The  presumption,  under  Laws  1920,  c.  136,  that  rents,  which  had  been 
substantially  increased  over  the  rentals  as  they*  existed  one  year  prior 
to  the  time  of  the  lease,  were  unjust,  unreasonable,  and  oppressive,  T^ld 
available  to  tenant  in  a  summary  proceeding,  in  view  of  Code  Civ.  Proc.  $ 
2244,  permitting  a  tenant  in  summary  proceeding  to  interpose  the  same 
defense  as  though  the  claim  for  rent  was  the  subject  of  the  action. 

Appeals  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Summary  proceeding  by  Sol  Lewine,  landlord,  against  Max  Weil, 
tenant,  with  action  by  Sol  Lewine  against  Israel  Berkowitz.  From  final 
orders  and  judgments  rendered,  Max  Weil  and  Israel  Berkowitz  sepa- 
rately appeal.    Orders  and  judgments  reversed,  and  new  trials  ordered. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

May  &  Jacobson,  of  New  York  City  (Isaac  N.  Jacobson,  of  New 
York  City,  of  counsel),  for  appellants. 

Morrison  &*Schiff,  of  New  York  City  (Samuel  W.  Dorfman,  of  New 
York  City,  of  counsel),  for  respondent. 

GUY,  J.  These  cases  represent  the  consolidation  of  17  separate  ap- 
peals in  summary  proceedings  and  actions.  The  proceedings  and  ac- 
tions were  based  on  leases  made  after  April  1,  1920,  and  in  the  answers 
filed  to  the  petitions  and  complaints  the  tenants  alleged,  and  it  appeared 
on  the  trial,  that  the  rentals  were  substantially  increased  over  the  ren- 
tals as  they  existed  one  year  prior  to  the  time  of  the  respective  agree- 
ments under  which  recovery  was  sought.  Laws  1920,  c.  136,  as  amend- 
ed by  Laws  1920,  c.  944,  §  3. 

[1]  At  the  close  of  the  testimony  the  trial  judge  expressed  the  opin- 
ion that,  as  the  leases  were  made  prior  to  September  27 f  1920,  the  date 
when  chapter  944  of  the  Laws  of  1920  became  effective,  the  tenants 
were  not  entitled  to  the  statutory  presumption  that  the  rents  were  un- 
just, unreasonable,  and  oppressive,  and  he  accordingly  directed  a  ver- 

^s»For  other  cases  nee  same  topic  ft  KEY-NUMBER  in  all  Key-Numbered  Digeets  A  Indexes 
188N.Y.S.— 25 


Digitized  by 


Google 


386  188  NEW  YORK  SUPPLEMENT  (Sur.  Ct. 

diet  for  the  landlords.  The  decision  is  manifestly  wrong,  for  chapter 
944  is  but  an  amendment  of  the  act  which  became  effective  April  1/ 
1920  (Laws  1920,  c.  136) ;  the  statute  in  its  imamended  form  giving 
the  tenant  the  benefit  of  the  presumption  that  under  certain  condi- 
tions the  agreement  is  unjust,  unreasonable,  ^d  oppressive,  and  the 
amendment  of  the  act  in  that  particular  respect  merely  changing  the 
facts  essential  to  create  the  presumption. 

[2]  As  section  2244  of  the  Code  permits  the  tenant  in  a  summary 
proceeding  to  interpose  the  same  defense  as  though  the  claim  for  rent 
was  the  subject  of  an  action,  the  tenants  in  the  summary  proceeding 
were  entitled  to  the  same  presumption  as  the  tenants  in  the  rent  actions. 

Final  orders  and  judgments  reversed,  and  new  trial  ordered,  with  $30 
costs  to  appellants  as  of  one  appeal,  to  abide  the  event.    All  concur. 


(115  Misc.  Rep.  SaS) 

In  re  SIELCKEN'S  ESTATE. 

(Surrogate's  Court,  New  York  CJounty.     May  6,  1921.) 

WiDs  ^=»Zil — ^Proceeding  for  examiiuUiion  concerning  and  production  of  a 
will,  only  for  iHirpose  of  probate. 

A  proceeding  under  CJode  Civ.  Proc.  §  2607,  for  examination  concern- 
ing and  production  in  the  Surrogate's  Court  of  a  will,  has  application 
only  to  one  sought  to  be  probated,  and  is  not  available  where  there  has 
been  probate,  on  which  no  attack  is  made  or  suggested,  of  a  later  will,  ex- 
pressly revoking  prior  wills ;  and  the  will  sought  can  be  given  effect,  if  at 
all,  only  through  action  in  another  court  based  on  a  contract  to  make  a 
will  like  it. 

In  the  matter  of  the  estate  of  Hermann  Sielcken.  On  application  to 
vacate  an  order.    Motion  granted. 

See,  also,  109  Misc.  Rep.  205,  178  N.  Y.  Supp.  364. 

Niles  &  Johnson,  of  New  York  City,  for  petitioner. 

Davis,  Auerbach  &  Cornell,  of  New  York  City,  for  Clara  Sielcken. 

Smith  &  Agate,  of  New  York  City  (Leonard  B.  Smith,  of  New 
York  City,  of  counsel),  for  Eugene  Smith. 

COHALAN,  S.  This  is  an  application  to  vacate  an  order  .directing 
an  attorney  to  attend  and  be  examined  "concerning  the  paper  writing 
made  and  executed  by  Hermann  Sielcken  in  the  year  1907  as  his  last 
will  jind  testament,"  and  ordering  the  attorney  to  produce  the  alleged 
document. 

The  deceased  above  named  died  October  8,  1917,  leaving  a  will  dat- 
ed March  23,  1914,  which  has  been  duly  probated.  This  will  contains 
a  clause  revoking  all  prior  wills. 

The  petitioner  claims  that  the  last  will  is  in  violation  of  a  contract 
made  by  the  decedent.  The  will  of  1907  is  alleged  to  have  been  exe- 
cuted in  accorciance  with  such  a  contract.  It  appears,  therefore,  that 
if  said  alleged  will  were  produced  it  could  not  be  used  in  any  proceed- 
ing in  this  court.  It  might  be  used  in  an  action  brought  on  the  alleged 
contract  to  make  a  will. 
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The  question  is  whether  the  proceeding  under  Code  Civ.  Proc.  § 
2607,  can  be  used  solely  in  aid  of  a  possible  action  in  another  court. 
I  do  not  think  it  can.  In  Matter  of  Hardy,  216  N.  Y.  at  page  136,  110 
N.  E.  at  page  259,  Judge  Chase  said : 

"Section  2621-a  of  the  Code  of  dvil  Procedure  was  new  in  1910.  It  was 
rewritten  in  1914  and  continued  as  section  2607.  This  section  of  the  Ck>de  con- 
templates a  proceeding  in  advance  of  the  proceeding  to  probate  the  will  to 
carry  out  and  nxake  practical  the  procedure  in  Surrogate's  Ck>urt;  as  it  had 
long  existed  and  as  it  is  now  regulated  by  express  rule  adopted  in  several  ot 
the  counties  of  the  state,  requiring  the  production  of  the  wiU  sought  to  be 
probated.'* 

The  will  sought  to  be  produced  is  revoked  by  the  express  provision 
in  the  last  will,  which  has  been  duly  probated.  No  attack  upon  that  de- 
cree is  made  or  suggested.  The  paper  in  question  will  never  be  pro- 
bated as  a  will.  If  it  is  given  effect  it  will  be  through  an  action  in  some 
other  forum.  The  proceeding  under  section  2607  was  not  intended  and 
should  not  be  used  merely  as  a  sort  of  discovery  proceeding  to  ascer- 
tain evidence  to  be  used  in  an  action  in  another  court.  In  Estate  of 
Denham,  182  N.  Y.  Supp.  90,  affirmed  180  App.  Div.  935,  167  N.  Y. 
Supp.  1095,  it  was  held  that  a  proceeding  in  tfiis  court  could  not  be 
used  merely  as  a  sort  of  examination  before  trial  for  the  real  litigation- 
in  another  court 

The  motion  to  vacate  the  order  of  May  2,  1921,  is  granted. 


(115  Misc.  Rep.  472) 

In  re  RYAN'S  ESTATE. 

(Surrogate's  Court,  New  York  Ck)Tint7.    May  19,  1921.) 

1.  Execators  and  ado^nlstratorB  <Cfc=>122(2)— Papera  relatlni:  to  financial  af- 

f  af n  properly  in  possesalMi  of  temporary  administrator. 

All  papers  relating  to  the  financial  affairs  of  a  deceased  should  properly 
be  in  the  possession  of  the  temporary  administrator,  rather  than  the 
person  named  as  executor  in  the  will,  and,  although  the  latter  appears 
to  have  certain  dominion  and  custody  over  the  property  of  a  decedent 
prior  to  the  issuance  of  letters,  his  rights  are  subordinate  to  those  of  the 
temporary  administrator  appointed  in  contested  probate  proceedings. 

2.  DiseoTery  <&=»3ft— Brou^  oidy  to  obtain  deUvery  of  spedfle  property,  and 

not  eividenee  for  use  in  other  proceedings. 

Discovery  proceedings  can  only  be  brought  to  obtain  the  delivery  of 
specific  persolial  property,  or  to  acquire  knowledge  or  information  with  re- 
gard to  its  possession,  and  cannot  be  used  for  the  purpose  of  seeking  evi- 
dence to  be  used  in  other  proceedings. 

3.  Exeeotorg  and  adkninistrators  ^=:>122(2) — Powers  of  temporary  adminis- 

trator exerdsed  for  preservation  of  estate. 

The  powers  of  a  temporary  administrator  are  limited  by  statute,  and 
are  to  be  exercised  primarily  for  the  preservation  of  the  estate  pending 
the  contest,  and  it  is  his  duty  to  take  into  possession  the  assets  (Code 
Olv.  Proc.  $  2597),  to  secure  and  preserve  them,  and  incidentally  to  aid  in 
his  duties,  he  should  take  possession  of  such  documents  as  bear  upon  the 
financial  affairs  of  the  deceased,  books  of  account,  and  other  similar  pa- 
pers (section  2768,  subd.  2). 

'  •  '  '   '       ■ '  I ..  .  ■  ■  ■  .    ,  ■       i 
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4.  Executors  and  adtailnisiraton  «=»43— Trirate  IMefnT  not  estate  fcaw^^ 

Private  letters  are  not  estate  assets  under  Code  Civ.  Proc  f  2768, 
subd.  2,  and  temporary  administrator  is  not  entitled  to  possession  thereof 
under  section  2597. 

5.  Literary  property  <^=»3,  9--Sender  of  letter  has  property  right  fiierein. 

Property  right  of  the  sender  in  a  letter  is  well  recognized,  and  publi- 
cation may  be  prevented  by  injunction. 

In  the  matter  of  the  estate  of  Joseph  J.  Ryan,  deceased.  Discovery 
proceeding  by  Charles  A.  Curtin,  temporary  administrator.  Order 
signed 

Charles  A.  Curtin,  of  New  York  City,  temporary  administrator. 
*  John  J.  Robinson,  of  New  York  City,  for  Dorothy  L.  Whiteford. 
Joseph  A.  Fagnant,  of  New  York  City,  for  executor. 
Richard  H.  Clarke,  of  New  York  City,  for  widow. 
Outerbridge  Horsey,  of  New  York  City,  special  guardian. 

FOLEY,  S.  [1]  In  this  discovery  proceeding,  brought  by  the  tem- 
porary administrator,  respondent  is  directed  to  deliver,  in  addition  to 
the  property  already  turned  over,  all  papers  relating  to  the  financial 
affairs  of  the  deceased,  and  all  other  documents,  with  the  exception 
of  letters  written  by  the  residuary  legatee  to  the  deceased.  The  former 
class  of  papers  should  properly  be  in  the  possession  of  the  temporary 
administrator,  rather  than  the  person  named  as  executor  in  the  will. 
While  the  latter  appears  to  have  certain  dominion  and  custody  over 
the  property  of  a  decedent  prior  to  the  issuance  of  letters  (Jessup- 
Redfield,  563;  2  Williams  on  Executors  [7th  Am.  Ed.]  p.  116;  Toi- 
ler on  Executors  [4th  Am.  Ed.]  153),  his  rights  are  subordinate  to 
those  of  the  temporary  administrator  appointed  in  the  contested  pro- 
bate proceeding. 

The  nature  of  discovery  proceedings,  the  functions  and  duties  of  a 
temporary  administrator,  and  the  property  right  of  the  sender  in  per- 
sonal letters  require  that  they  should  remain  where  they  arc.    • 

[2]  1.  Discovery  proceedings  can  only  be  brought  to  obtain  the  de- 
livery of  specific  personal  property,  or  to  acquire  knowledge  or  infor- 
mation with  regard  to  its  possession.  They  cannot  be  used  for  the  pur- 
pose of  seeking  evidence  to  be  used  in  other  proceedings.  Matter  of 
Heinze,  224  N.  Y.  1,  120  N.  E.  63;  Matter  of  Kingsley,  111  Misc. 
Rep.  528,  181  N.  Y.  Supp.  496;  Matter  of  Denham  (Sur.)  182  N. 
Y.  Supp.  90,  affirmed  180  App.  Div.  935,  167  N.  Y.  Supp.  1095 ; 
Matter  of  Appel  (Sur.)  187  N.  Y.  Supp.  829. 

[3,  4]  2.  The  powers  of  a  temporary  administrator  are  limited  by 
statute,  and  are  to  be  exercised  primarily  for  the  preservation  of  the 
estate  pending  the  contest.  It  is  his  duty  to  take  into  possession  the 
assets  (section  2597,  C.  C.  P.),  to  secure  and  preser\'e  them.  Inci- 
dentally, to  aid  him  in  hi$  duties,  he  should  take  possession  of  such 
documents  as  bear  upon  the  financial  affairs  of  the  deceased,  books 
of  account  and  other  similar  papers.  Section  2768,  C.  C.  P.,  subdi- 
vision 2,  defines  the  word  "assets"  as  "personal  property  applicable 
to  the  payment  of  the  debts  of  a  decedent."    In  Eyre  v.  Higbee,  35 
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Barb.  502,  it  was  held  that  private  letters  are  not  estate  assets.  The 
question  at  issue  in  that  case  was  whether  the  plaintiff,  who  asserted 
right  to  the  possession  of  certain  letters  written  by  George  Washing- 
ton to  his  military  secretanr.  Col.  Lear,  by  an  assignment  from  the 
latter's  administrator,  could  prevail  against  the  defendant,  who  had 
received  the  letters  over  40  years  before  from  the  widow  of  Col  Lear. 
The  opinion  of  Mullin,  J.,  states  in  this  case  at  page  507 : 

"It  would  be  a  disgrace  to  the  iige  In  which  we  lire,  and  to  the  govern- 
ment whose  laws  we  administer,  if  the  letters  from  a  testator's  or  Intestate's 
wife  or  child  could  be  made  the  subject  of  sale  at  auction,  and  the  peace  of 
families,  the  character  of  individuals,  the  secrets  of  governments,  published  to 
the  world,  in  order  that  a  few  pence  might  be  realized  in  order  to  pay  a  debt 
or  legacy.  Such  things,  I  trust,  cannot  be  done.  In  no  Imaginable  contin- 
gency can  I  be  induced  to  give  xny  sancticm  to  such  a  monstrous  doctrine." 

Nothing  can  be  added  to  the  vigor  of  that  language  and  the  sound- 
ness of  the  reasoning.  A  sale  would  be  an  encouragement  to  persons 
not  interested  in  the  good  name  of  deceased,  or  his  relations,  to  pur- 
chase correspondence  for  purposes  of  publication.  The  alternative 
is  equally  disgraceful,  for  the  family  might  be  compelled  to  bid  large 
sums  to  retain  possession  against  persons  seeking  to  purchase  them. 

[6]  3.  The  property  right  of  the  sender  in  a  letter  is  well  recog- 
nized, and  publication  may  be  prevented  by  injunction.  Gee  v.  Pritch- 
ard,  2  Swanst.  402 ;  Abemathy  v.  Hutchinson,  3  L.  J.  Ch,  209 ;  Prince 
Albert  v.  Strange,  1  Macn.  &  G.  25,  2  DeG.  &  S.  652,  cited  with  ap- 
proval in  Roberson  v.  Rochester  Folding  Box  Co.,  171  N.  Y.  538,  64 
N.  E.  442,  59  L.  R.  A.  478,  89  Am.  St.  Rep.  828 ;  Ingpen  on  Executors 
(2d  Ed.)  p.  318;  Thompson  v.  Stanhope,  Ambl.  Ii7\  Brandreth  v. 
Lance,  8  Paige  Ch.  24,  34  Am.  Dec.  368;  Macmillan  &  Co.  v.  Dent, 
L.  R.  1  Ch.  Div.  [1906]  at  page  109;  Philip  v.  Pennell,  L.  R.  2  Ch. 
Div.  [1907]  at  page  585.  The  delivery  of  these  letters  to  the  temporary 
administrator  is  in  substance  a  publication.  Caution  -requires,  in  or- 
der to  prevent  any  disclosure  of  their  contents,  that  they  remain  where 
they  are  now  under  the  control  of  the  writer.  Story  in  his  Equity 
Jurisprudence  (14th  Ed.)  vol.  2,  pp.  625,  627,  says: 

•*In  a  moral  view  the  pablication  of  sudi  letters,  •  •  ♦  Is  perhaps  one 
of  the  most  odious  breaches  of  private  confidence,  of  social  duty,  and  of  hon- 
orable feelings,  which  can  well  be  imagined.  It  strikes  at  the  root  of  all 
that  free  and  mntnal  interchange  of  advice,  opinions,  and  sentiments  be- 
tween relatives,  and  friends,  and  correspondents,  which  is-  so  essential  to 
the  well-bdng  of  society  and  to  the  spirit  of  a  liberal  courtesy  and  refinement. 
It  may  involve  whole  families  in  great  distress  from  the  public  display  of 
facts  and  circumstances  which  were  reposed  in  the  bosoms  of  others  under  the 
deepest  and  most  affecting  confidence  that  they  should  forever  remain  in- 
violable secrets.  ♦  •  ♦  It  by  no  means  follows  that  private  persons  have 
a  right  to  make  such  publications  on  other  occasions,  upon  their  own  no- 
tion of  taking  the  administration  of  justice  into  their  own  hands,  or  for  the 
purpose  of  vindicating  their  own  conduct,  or  of  gratifying  their  own  enmity, 
or  of  indulging  a  gross  and  diseased  pubUc  curiosity,  by  the  circulation  of 
private  anecdotes,  or  family  secrets,  or  personal  concerns." 

If  these  letters  constitute  material  and  competent  evidence,  the 
Code  provides  ample  methods  for  their  production  for  use  upon  the 
trial. 

Decreed  accordingly. 
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COMMERCIAL 'UNION  OF  AMERICA,  Inc^  ▼.  S.  R.  SMITH,  Inc. 

(City  Court  of  New  York,  Special  Term.    May  24,  1921.) 

Time  <^=»&—Publieatioii  of  summoiis  once  each  vveek  for  six  saccessive  weeks 
held  sufficients 

Where,  pursuant  to  order,  under  Code  Civ.  Proc.  f  440,  directing  publica- 
tion of  sununons  for  6  successive  weeks,  the  first  publication  was  made 
on  Monday,  August  30,  1920,  and  a  publication  was  made  on  the  5  suc- 
ceeding Mondays,  at  the  conclusion  of  the  6  weeks  the  service  was  com- 
plete, and  the  contention  that  7  publications  are  required  by  sections  787, 
441,  as  the  first  day  of  publication  must  be  excluded,  and  therefore  the 
summons  was  published  only  within  35  days,  is  untenable. 

Action  by  the  Commercial  Union  of  America,  Incorporated,  against 
S.  R.  Smith,  Incorporated.  On  reargument  of  defendant's  motion  to 
set  aside  judgment  against  it.    Motion  for  reargument  denied. 

Larkin,  Rathbone  &  Perry,  of  New  York  City,  for  the  motion. 
John  D.  Stephanidis,  of  New  York  City,  opposed* 

FINELITE,  J.  This  is  a  reargument  of  a  motion  by  the  defendant 
to  set  aside  and  vacate  a  judgment  entered  herein  on  or  aSout  January 
11,  1921.  Action  was  begun  by  the  issuance  of  a  warrant  of  attach- 
ment, and  thereafter  service  of  the  summons  on  the  defendant,  which 
was  a  nonresident  of  the  state  of  New  York,  was  made  by  publication 
in  two  newspapers  pursuant  to  an  order  of  this  court  made  on  the  24th 
day  of  August,  1920.  Publication  was  made  in  two  newspapers,  pur- 
suant to  the  said  order,  on  August  30,  1920,  September  6,  1920,  Sep- 
tember 13,  1920,  September  20,  1920,  September  27,  1920,  and  October 
4,  1920,  being  once  a  week  for  six  successive  weeks,  pursuant  to  the 
order  of  the  coiirt.  The  defendant  contends  this  publication  was  in- 
sufficient and  that  it  was  not  a  publication  once  every  week  for  6  suc- 
cessive weeks.    The  motion  for  reargument  is  entertained  by  the  court. 

The  order  aforesaid  directed  publication  of  the  summons,  as  required 
by  section  440  of  the  Code  of  Civil  Procedure,  for  once  a  week  for 

6  successive  weeks.  The  first  publication  was  made  on  Monday,  Au- 
gust 30,  1920,  and  a  publication  was  made  on  the  5  succeeding  Mondays. 
Thus  publication  was  made  once  a  week  within  6  successive  periods  of 

7  days  each.  Matter  of  Wright's  Will,  224  N.  Y.  293,  297,  120  N.  E. 
725.  At  the  conclusion  of  said  6  weeks  the  service  was  complete. 
Market  Nat.  Bank  of  New  York  v.  Pacific  Nat.  Bank  of  Boston,  89  N. 
Y.  397.  Defendant  presses  the  proposition  that  it  is  "absolutely  im- 
possible to  obtain  jurisdiction  of  a  nonresident  party  without  seven 
publications,"  urging  that  under  section  787  of  the  Code  of  Civil  Pro- 
cedure the  first  day  of  publication  must  be  excluded,  and  therefore  the 
summons  was  published  only  within  35  days.*  Section  787  relates  to 
the  computation  of  time  within  which  the  defendant  shall  appear  or 
answer.  After  the  act  of  publication  was  complete,  in  order  to  com- 
pute the  time  the  first  day  of  the  period  of  publication  shall  be  excluded, 

^s^FoT  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  4k  lodexss 


Digitized  by 


GooglQ 


City  Ct)  DOBR  V.  EPSTEIN  391 

(18S  N.T.8.) 

but  the  publication  of  the  summons,  having  been  eflFected,  is  not  thereby 
disturbed. 

The  court  believes  the  defendant  moots  a  question  no  longer  con- 
troversial. The  Market  National  Bank  Case,  supra,  upon  which  defend- 
ant rests,  stands  for  nothing  inconsonant  with  the  views  here  expressed. 
With  sections  787  and  441  of  the  Code  of  Civil  Procedure  in  mind,  the 
court  there  held  that  the  summons  was  not  deemed  published  until  the 
full  period  of  six  weeks  after  the  first  day  of  publication  had  expired. 
An  interpretation  of  that  decision  accordant  with  this  is  contained  in 
Waters  v.  Waters,  7  Misc.  Rep.  519,  27  N.  Y.  Supp.  1004,  1008.  Mat- 
ter of  Wright's  Will,  supra,  approved  of  the  Market  National  Bank 
Case,  in  that  it  again  declared  that  the  full  period  of  publication  must 
elapse. 

The  conclusion  here  reached  is  buttressed  by  the*  ruling  of  the  Appel- 
late Division  of  the  First  Department  in  Young  v.  Fowler,  73  Hun,  179, 
25  N.  Y.  Supp.  876,  where  the  court  squarely  met  the  point  raised  by 
this  defendant  and  determined  it  adversely  to  its  present  contention.  All 
dubiety  must  be  dispelled  by  the  positive  declaration  of  the  rule  in  that 
case.  In  Brooks  v.  Brooks,  190  App.  Div.  564,  180  N.  Y.  Supp.  371, 
the  Appellate  Division  of  the  Second  Department  adopted  the  conclu- 
sion reached  in  Young  v.  Fowler,  supra. 

Motion  for  reargument  denied.    Order  signed. 


DOBR  et  aL  T.  EPSTEIN  et  aL 

(City  Court  of  New  York,  Trial  Term.    May  11,  1921.) 

Damages  <S=>68— Seilei's  dalm  for  buyer^s  breach  of  contract  for  sale  of 
sugar,  not  allowed  in  full,  held  unliquidated,  so  that  interest  could  not  be 
added  to  verdict. 

In  an  action  for  unliquidated  damages  for  breach  of  contract,  interest 
is  not  aUowable,  nnleas  there  is  an  established  market  Talne  of  the  prop- 
erty, or  means  accessible  to  the  party  sought  to  be  charged  of  ascertaining 
the  amount  to  which  plaintiff  is  entitled,  and  in  an  action  for  breach  of 
contract  of  sale  of  sugar,  where  the  evidence  is  silent  as  to  what  the  real 
market  value  was  before  it  was  resold  by  the  seller  after  buyer's  refusal 
to  receive  it,  and  the  jury  found  for  a  lesser  amount  than  claimed  by 
plaintiff,  the  claim  becomes  unliquidated,  and  interest  cannot  be  added 
to  the  verdict. 

Action  in  the  City  Court  of  the  City  of  New  York  by  Stephen  H. 
Dorr  and  others  against  Louis  A.  Epstein  and  another,  doing  business 
under  the  firm  name  of  S.  Epstein  &  Son.  Verdict  for  plaintiffs.  On 
motion  to  add  interest  to  the  verdict.     Motion  denied. 

Larkin,  Rathbone  &  Perry,  of  New  York  City  (Albert  Stickney  and 
Francis  C.  Nickerson,  both  of  New  York  City,  of  counsel),  for  the 
motion. 

Spalding  &  McCabe,  of  New  York  City  (Lyman  A.  Spalding,  of 
New  York  City,  of  counsel),  opposed. 
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FINELITE,  J.  The  jury  rendered  a  verdict  in  favor  of  the  plain- 
tiffs for  the  sum  of  $1,250.  The  plaintiffs  sued  to  recover  the  sum  of 
$1,553.85,  being  a  deficiency  which  arose  upon  the  defendants  failing 
to  accept  the  merchandise  as  purchased. 

It  appears  from  the  facts  herein  that  the  plaintiffs  entered  into  a 
contract  on  December  18,  1919,  wherein  and  whereby  the  defendants 
agreed  to  purchase  from  the  jJaintiff  200  bags  of  100  pounds  each, 
Porto  Rican  Guanica  No.  4  granulated  sugar,  in  good  average  mer- 
chantable condition,  at  a  price  of  16l^  cents  per  pound,  f .  o.  b.  Maya- 
guez,  Porto  Rico,  with  no  allowance  for  tare,  and  250  bags  of  100 
pounds  each,  Porto  Rican  domestic  granulated  sugar,  in  good  avenge 
merchantable  condition,  at  a  price  of  18V^  cents  per  pound,  f .  o.  b. 
Mayaguez,  with  no  allowance  for  tare.  Payment  was  to  be  made  to 
the  plaintiffs,  net  cash  upon  presentation  of  shipping  documents  to 
the  defendants  for  the  invoice  value  of  the  sugar,  f .  o,  b.  Mayaguez, 
plus  the  freight  and  insurance  to  New  York  and  all  incidental  charges 
in  comiection  with  said  importation. 

On  the  arrival  of  the  sugar  at  New  York  plaintiffs  tendered  to  the 
defendants  shipping  documents  covering  the  sugar  so  sold,  and  de- 
manded payment  from  the  defendants  of  the  invoice  value  of  the  sugar, 
namely,  the  stun  of  $8,114.86,  plus  the  freight,  insurance  and  inciden- 
tal charges  in  connection  with  the  importation  amounting  to  $295.42,  or 
in  all  of  $8,410.30.  The  defendants  refused  to  accept  said  sugar  and 
made  a  tender  of  $4,800  for  the  granulated  sugar,  which  the  plaintiffs 
refused  to  accept  unless  the  defendants  would  pay  the  sum  of  $750,  be- 
ing the  difference  in  price  as  then  could  be  ascertained  in  the  market 
and  the  amount  which  the  defendants  agreed  to  pay  for  said  250  bags 
of  brown  sugar.  That  on  January  3,  1920,  pursuant  to  due  notice 
given  by  plaintiffs  to  the  defendants,  plaintiffs  sold  for  the  account  and 
risk  of  the  defendants  the  said  sugar  for  the  sum  of  $6,911.40,  result- 
ing, with  expenses  of  sale,  in  a  loss  of  $1,553.83,  for  which  sum  the 
plaintiffs  demanded  judgment,  with  interest  from  the  3d  day  of  Janu- 
ary, 1920. 

The  defendants  admit  the  purchase  of  the  sugar  and  also  admit  the 
price  agreed  upon,  but  claim  that  as  all  the  sugar  was  not  granulated 
sugar  Aey  refused  to  accept  the  brown  sugar,  and  refused  to  pay  the 
difference  between  the  two  alleged  purchases,  pursuant  to  the  contract 
entered  into,  and  contend  that  they  were  obliged  and  did  go  into  the 
market  and  purchase  sugar  for  an  alleged  customer  that  they  had  sold 
the  sugar  in  question  to  and  were  obliged  to  pay  20  cents  and  one-half 
of  1  per  cent,  brokerage,  and  thereby  suffered  a  damage  in  the  sum  of 
$441.69,  which  amount  the  defendants  have  set  up  as  a  counterclaim 
against  the  plaintiffs'  claim  herein.  The  jury,  after  deliberation,  found 
a  verdict  for  the  sum  of  $1,250  in  favor  of  the  plaintiffs.  The  plain- 
tiffs now  claim  that  they  are  entitled  to  interest  on  said  simi  from  the 
1st  day  of  January,  1920.  By  the  rendition  of  the  verdict  of  the  jury 
in  the  same  sum  of  $1,250,  the  claim  of  the  plaintiffs  has  become  un- 
liquidated, and  therefore  interest  cannot  be  allowed. 

As  a  general  rule,  in  an  action  to  recover  unliquidated  damages  for 
a  breach  of  a  contract,  interest  is  not  allowable  unless  there  is  an  es- 
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tablished  market  value  of  the  property  or  means  accessible  to  the  par- 
ty sought  to  be  charged  of  ascertaining,  by  computation  or  otherwise, 
the  amount  to  which  the  plaintiff  is  entitled.  Sloan  v.  Baird,  162  N. 
Y.  327,  56  N.  E.  752.  The  evidence  is  silent  in  reference  to  what  the 
real  market  value  of  the  sugar  was  before  it  was  sold;  so,  therefore, 
no  market  value  of  the  property  was  established,  nor  could  it  have  been 
ascertained  before  the  plaintiffs  sold  the  sugar  and  had  to  depend  upon 
what  the  sugar  would  bring  in  the  open  market,  and  as  the  jury  found 
for  a  lesser  amount  than  what  the  plaintiffs  had  sued  for,  again  it  be- 
comes imliquidated,  and  interest  cannot  be  predicated  upon  the  amount 
as  found  by  the  jury.  McMaster  v.  State  of  N.  Y.,  108  N.  Y.  542, 
557,  15  N.  E.  417;  Shafer  Fruit  &  Cold  Storage  Co.  v.  E.  M.  Upton 
Cold  Storage  Co.,  133  App.  Div.  796,  118  N.  Y.  Supp.  8;  Stannard  v. 
Robert  H.  Reid  &  Co.,  118  App.  Div.  304,  103  N.  Y.  Supp.  521,  affirm- 
ed 195  N.  Y.  530,  88  N.  E.  1132. 
The  motion  to  add  interest  to  the  verdict  must  therefore  be  denied. 


(115  MlBC.  Rep.  887) 

SaI^AN  v.  IRVING  NAT.  BANK. 

(Municipal  Ck)iirt  of  C^ty  of  New  York,  Borongb  of  Manhattan,  Second  Dis- 
trict.   May  4,  1921.) 

1.  Banks  and  baokinii:  ^s»18SH— Amk  became  owner  of  money  paid  for  cable 

transfer  of  Polish  majira. 

Where  defendant  bank  sold  to  plaintiff  a  cable  transfer  of  7,000  marks 
to  plalntlfTs  relatiye  in  Poland,  the  money  paid  became  at  once  the  prop- 
erty of  the  bank,  which  was  under  obligation  to  plaintiff  to  pay  the  agreed 
equivalent  in  foreign  exchange  of  the  amount  received  by  it  to  the  payee 
named  in  the  cable  transfer. 

2.  Banks  and  banking  <&=>188H--Stfpulatlon  of  bank  against  Uabllity  on  ae- 

connt  of  eable  transfer  inefTectual,  where  nvoney  never  delivered. 

Where  the  Polish  marks  represented  by  a  cable  transfer  sold  plalntlfP  by 
defendant  bank  were  never  delivered,  defendant  bank's  liability  cannot 
be  avoided  by  the  provision  in  the  cable  transfer  that  no  liability  should 
attach  for  any  loss  or  damage  In  consequence  of  delay  or  mistake  In  trans- 
mitting the  message,  etc. 

8.  Banks  and  banking  <d=>188H— Stipulation  in  cal»le  transfer  of  marks  in- 
elfeetaal  to  avoid  bank's  liaiiUity  for  more  than  earrent  market  value  at 
time  of  refund. 

Where  defendant  bank  sold  plalntlfT  ft  cable  transfer  of  Polish  nmrks, 
and  payment  could  have  been  effected  to  the  payee  In  Poland  at  all  times 
subsequent  to  the  purchase  of  the  transfer,  defendant  bank's  liability  for 
failure  to  deliver  is  not  avoided  by  the  provision  of  the  cable  transfer 
that,  if  payment  for  any  reason  could  not  be  eflP^ted,  the  bank  would  not 
be  liable  for  any  sum  In  excess  of  the  current  market  value  in  New  York 
at  the  time  of  refund. 

Action  by  Sam  Safian  against  the  Irving  National  Bank.  Judgment 
for  plaintiff. 

Krakower  &  Peters,  of  New  York  City  (Charles  C.  Peters,  of  New 
York  City,  of  counsel),  for  plaintiff. 

Hanlon  &  De  Lacy,  of  New  York  City,  Daniel  E.  Hanlon,  of  New 
York  City,  of  counsel),  for  defendant. 
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BLAU,  J.  Plaintiff  seeks  the  recovery  of  $305  paid  to  the  defendant 
in  September,  1919,  for  a  cable  transfer  of  7,000  marks  to  a  relative  in 
Poland.  The  printed  form  used  by  defendant  in  the  instant  transaction 
gives  the  name  and  address  of  the  person  in  whose  favor  the  transfer 
was  to  be  effected  and  the  name  of  the  purchaser. 

Whatever  difference  of  opinion  or  rulings  may  formerly  have  exist- 
ed with  reference  to  cable  transfers,  it  now  seems  definitely  settled  that 
the  term  "cable  transfer"  precludes  the  idea  that  an  actual  transfer  of 
money  is  contemplated  or  intended  by  the  parties  thereto.  The  5eller 
of  the  cable  transfer  (in  this  case,  the  defendant)  is  in  the  position  of 
having  sold  at  an  agreed  price  a  credit  for  a  sum  of  money  payable  at 
the  place  indicated  in  the  written  memorandum  or  contract,  and  the 
.  buyer  (the  plaintiff  here)  has  purchased  a  credit  for  such  sum  available 
at  the  place  and  for  the  payee  named. 

[1]  Upon  making  pa)rment  for  the  cable  transfer  the  plaintiff  com- 
pleted the  transfer  so  far  as  he  was  concerned ;  and  the  money  paid  be- 
came at  once  the  property  of  the  defendant  as  the  seller  of  the  transfer. 
But  the  defendant  was  left  under  obligation  to  the  plaintiff  to  pay  the 
agreed  equivalent  in  foreign  exchange  of  the  «iount  received  by  it  to 
the  payee  named  in  the  cable  transfer.  Oshinsky  v.  Taylor  (Sup.)  172 
N.  Y.  Supp.  231 ;  Strohmeyer  v.  Guaranty  Trust  Co.,  172  App.  Div. 
16,  157  N.  Y.  Supp.  955. 

Despite  a  letter  from  defendant  to  ^aintiff,  dated  January  19,  1920, 
four  months  after  the  transaction  in  question,  which  reported  the  "ex- 
ecution" of  the  cable  transfer  on  the  authority  of  defendant's  Polish 
correspondent,  it  appears  clearly  from  the  testimony  that  the  payee 
never  received  the  7,000  marks,  although  nearly  a  year  and  a  half  have 
elapsed  from  the  time  plaintiff  purchased  his  cable  transfer.  On  this 
point  there  is  no  dispute.  It  is,  however,  claimed  on  behalf  of  the  de- 
fendant that,  while  some  form  of  liability  is  assertable  against  it,  the 
measure  of  that  liability  must  be  limited  to  a  return  to  plaintiff  of  7,000 
Polish  marks,  being  the  credit  purchased,  or  the  equivalent  thereof  in 
our  currency  at  the  time  of  demand  made  by  him  for  a  refund  of  his 
money. 

Two  reasons  are  assigned  for  this  contention :  First,  that  the  defend- 
ant was  without  fault,  since  it  cabled  the  agreed  transfer  abroad  prompt- 
ly and  correctly  to  its  correspondent  in  Warsaw  for  transmission  to  the 
designated  payee,  and  the  nonpayment  thereof  was  due  to  no  act  of 
omission  or  commission  of  its  own,  but  to  a  subsequent  mutilation  of  or 
error  in  the  cabled  message,  with  which  defendant  cannot  be  charged ; 
second,  that  by  the  written  terms  of  the  transaction  the  defendant's  lia- 
bility, in  case  of  nonpayment  of  the  credit  purchased,  was  limited  to 
the  current  market  value  of  the  exchange  in  this  city  at  the  time  of  the 
claimed  refund. 

Both  of  these  grounds  are  urged  by  defendant  because  of  the  condi- 
tions stamped  or  printed  on  the  cable  transfer  here  under  consideration. 
Those  provisions  declare : 

"In  making  cable  transfers  it  is  fully  understood  and  agreed  that  no  liabill- 
ty  shall  attach  to  us  nor  our  correspondents  for  any  loss  or  damage  in  conse- 
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<inence  of  any  delay  or  mistake  in  transmitting  the  message  or  for  any  cause 
beyond  our  control." 

"Exchange  will  be  purchased  promptly  to  cover  this  remittance  and  pay- 
ment therefor  is  only  accepted  upon  the  following  conditions :  If  payment  for 
any  reason  cannot  be  effected,  thie  Irving  National  Bank  will  not  be  liable  for 
any  sum  in  excess  of  the  current  market  value  in  New  York  at  the  time  the 
refund  is  made." 

[2]  These  saving  clauses  in  the  agreement,  obviously  inserted  for 
the  defendant's  benefit  and  protection,  cannot  cover  or  protect  the  de- 
fendant in  the  instant  transaction.  The  marks  were  never  delivered, 
and  a  fair  interpretation  of  the  former  of  the  two  provisions  just  quoted 
must  limit  its  operation  to  those  cases  in  which,  through  delay,  error, 
or  any  other  cause  beyond  defendant's  immediate  control,  payment  has 
either  been  delayed  or  made  in  an  erroneous  amount,  and  loss  has 
thereby  been  sustained.  To  give  any  other  effect  to  the  quoted  language 
would  mean  that  the  defendant,  regardless  of  the  nonpayment  of  the 
money  or  of  the  failure  of  the  payee  to  receive  any  part  of  the  remit- 
tance intended  for  him,  could  claim  complete  freedom  from  liability 
on  the  ground  that  it  had  in  the  first  instance  sent  a  cable  in  correct 
form  to  its  foreign  correspondent,  and  thereby  absolved  itself  from  all 
further  responsibility.  Merely  to  state  this  conclusion  is  to  show  the 
untenable  character  of  the  claim. 

[3]  Nor  does  the  second  of  the  quoted  provisions  help  the  defendant. 
The  language  provides  for  a  limitation  of  liability  "if  payment  for  any 
reason  cannot  be  effected."  Here,  however,  payment  could  have  been 
effected  at  all  times  subsequent  to  plaintiff's  purchase  of  the  cable  trans- 
fer. The  payee  then  resided,  and  at  all  times  since  the  transaction  has 
continued  to  reside,  at  the  address  originally  furnished  to  defendant. 
It  is  true  that  internal  conditions  in  Poland,  as  testified  to  at  length  on 
the  trial,  go  to  prove  that  a  longer  time  than  the  usual  or  normal  period 
is  required  to  effect  cable  transfers  or  credit  transmissions ;  but  this  has 
relevancy  only  as  to  what  constitutes  a  reasonable  time  for  the  execution 
of  the  transaction  here  sued  upon.  While  this  testimony  may  justify 
a  delay,  it  cannot  justify  or  excuse  nonpayipent  of  the  money  and 
thereby  sanction  its  retention  without  accountability  to  plaintiff.  The 
only  purpose  which  this  evidence  serves  is  to  justify  a  finding  that 
a  delay  of  between  30  or  40  days  in  completing  or  executing  the  cable 
order  would  have  been  excusable,  but  there  is  nothing  to  sanction  a  de- 
lay of  between  15  and  18  months. 

Furthermore,  this  case  does  not  present  the  question  of  liability  for 
a  loss  arising  out  of  a  belated  or  delayed  transmission  or  payment,  as 
in  Strohmeyer  v.  Guaranty  Trust  Co.,  supra.  Here  the  record  shows 
the  failure  to  pay  or  effect  payment  at  any  time,  although  more  than 
fifteen  months  have  elapsed  since  the  transaction.  Neither  do  the  facts 
in  the  case  at  bar  disclose  an  affirmative  assumption  of  and  for  all 
errors,  delays,  and  losses  arising  out  of  acts  or  omissions  of  telegraph 
and  cable  companies,  correspondents,  and  agencies  of  the  defendant  as 
in  the  unreported  case  of  Sommer  v.  Taylor,  cited  in  defendant's  brief. 
The  form  of  the  agreement  in  this  last-mentioned  case  was  such  that 
the  trial  court  felt  constrained  to  rule  the  plaintiff  precluded  from 
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holding  defendant  responsible  for  the  loss  arising  from  the  failure  to 
make  payment  of  the  purchased  credit. 

The  facts  in  the  case  at  bar  are  quite  different.  Defendant  not  hav- 
ing paid  the  money  to  the  payee,  nor  having  returned  it  to  the  plaintiff 
after  demand — ^and,  for  the  purposes  of  determining  the  rights  of  the 
parties,  the  institution  of  this  action  must  be  held  equivalent  to  a  de- 
mand— is  prima  facie  in  default.  The  saving  clauses  in  the  agreement 
on  which  it  seeks  to  escape  or  to  limit  its  liability  have  not  the  effect 
claimed  for  them,  and  judgment  must  accordingly  go  for  the  full 
amount  demanded  in  favor  of  plaintiff. 


(115  Misc.  Rep.  392) 

LA  ROSA  V.  CARTER  ft  WEEKES  STEVEDORING  CO. 

(Municipal  Gonrt  of  City  of  New  York,  Borough  of  Manhattan,  Second  Dis- 
trict.   May  14,  1921.) 

1.  Admiralty  ^i=>ZO-^BIi^sikB  and  liabilities  arisini?  from  stevedore^s  work 

aboaj^  ship  in  navigable  wator  within  admiralty  Jurisdietion« 

Work  performed  by  a  stevedore  on  board  a  ship,  in  loading  ship  at  a 
wharf  in  navigable  waters,  is  maritime  in  its  nature,  and  rights  and 
liabilities  arising  from  snch  work  and  Injuries  sustained  in  perform- 
ance thereof  are  within  the  admiralty  Jurisdiction. 

2.  Courts  <&^168— Muiddpal  Court  has  Jurisdictioii  <^  eommon-law  action  for 

injuries  sustained  in  doing  maritime  work,  where  amount  claimed  is  less 
than  $1,000.   , 

Under  GoDst.  U.  8.  art  1,  §  8,  article  8,  §  2,  and  Judiciary  Act  Gong. 
1789,  §  9,  giving  the  United  States  District  Courts  exclusive  admiralty 
jurisdiction,  "saving  to  suitors,  in  all  cases,  the  right  to  a  common-law 
remedy,  where  the  common  law  is  competent  to  give  it,"  and  under  Mu- 
nicipal Court  Code,  S  6,  giving  the  Municipal  Court  Jurisdiction  in  per- 
sonal injury  actions,  where  amount  involved  does  not  exceed  $1,000,  Mu- 
nicipal Court  had  jurisdiction  of  stevedore's  action  for  personal  injuries 
sustained  while  performing  work  of  a  maritime  nature, .  where  amouni 
claimed  did  not  exceed  $1,000,  since  such  action  Is  a  common-law  action, 
and  since  the  only  restriction  on  jurisdiction  of  Municipal  Courts  was  as 
to  amount  involved. 

Action  by  Gaitano  La  Rosa  against  the  Carter  &  Weekes  Stevedoring 
Company.  On  defendant's  objection  to  jurisdiction  after  special  ap- 
pearance. Objection  overruled,  and  defendant  permitted  to  answer 
within  specified  period. 

Albert  &  Albert,  of  New  York  City,  for  plaintiff. 

Clarence  B.  Tippett,  of  New  York  City,  for  defendant. 

LAUER,  J.  The  nature  and  substance  of  the  action  is  stated  upon 
the  summons: 

"For  personal  injuries  sustained  by.  plaintiff  on  November  29,  1020,  at  Pier 
No.  21,  Clifton,  Staten  Island." 

The  defendant  filed  a  special  notice  of  appearance,  raising  the  ob- 
jection that  "this  court  has  no  jurisdiction  over  actions  of  this  nature." 
.On  the  argument  and  in  tlie  briefs  submitted  thereafter  both  parties 
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concede  that  the  plaintiff  was  an  employe  of  the  defendant  and  sus- 
tained injuries  in  the  course  of  his  employment  as  a  stevedore  on 
board  the  steamship  Amagarso,  which  was  moored  to  Pier  21  at  Clif- 
ton, Staten  Island.  It  seems  to  be  conceded  that  the  plaintiff's  work 
was  maritime  in  its  nature  and  that  the  defendant  was  engaged  in  a 
maritime  pursuit. 

[1]  There  is  no  doubt  that  work  performed  by  a  stevedore  on  board 
a  ship,  in  unloading  her  at  a  wharf  in  navigable  waters,  is  maritime 
in  its  nature.  Rights  and  liabilities  arising  from  such  work,  employ- 
ment, and  injuries  are  within  the  admiralty  jurisdiction.  Atlantic 
Transport  Co.  of  West  Virginia  v.  Imbrovek,  234  U.  S.  52,  59,  60, 
34  Sup.  Ct.  733,  58  L.  Ed.  1208,  51  L.  R.  A.  (N.  S.)  1157.  The  de- 
fendant claims  that  this  court  has  no  jurisdiction  over  maritime  torts, 
and  that  this  action,  being  one  for  personal  injuries  sustained  by  the 
plaintiff  while  on  board  a  ship  in  navigable  waters,  is  an  action  for  a 
maritime  tort. 

By  virtue  of  section  6  of  the  Municipal  Court  Code  (Laws  1915, 
c.  279)  upon  the  Municipal  Court  is  conferred  jurisdiction  of  actions 
"for  personal  injuries,"  where  the  amount  claimed  in  the  summons 
does  not  exceed  $1,000,  exclusive  of  interest  and  costs.  It  is  to  be  noted 
that  there  is  no  restriction  or  limitation  in  this  provision  of  that  stat- 
ute, nor  is  there  a  restriction  in  any  part  of  the  Municipal  Court  Code, 
so  far  as  I  am  aware,  respecting  the  place  where  the  personal  injury 
occurred. 

Section  2  of  article  3  of  the  Constitution  of  the  United  States  ex- 
tends the  judicial  power  of  the  United  States  "to  all  cases  of  admiralty 
and  maritime  jurisdiction.**  Section  8  of  article  1  of  the  same  Consti- 
tution confers  upon  Congress  power — 

**to  make  all  laws  which  shall  be  necessary  and  proper  for  carryliig  into  ex- 
ecution the  foregoing  powers,  and  all  other  powers  vested  by  this  CSonstitu- 
tion  in  the  government  of  the  United  States,  or  in  any  department  or  officer 
thereof." 

.  By  section  9  of  the  Judiciary  Act  of  1789  (1  Stat,  76)  Congress, 
exercising  the  power  conferred  hy  the  constitutional  provision  above 
quoted,  gave  to  the  District  Courts  of  the  United  States  "exclusive 
original  cognizance  of  all  civil  cases  of  admiralty  and  maritime  juris- 
diction, *  *  *  saving  to  suitors,  in  all  cases,  the  right  of  a  com- 
mon-law remedy,  where  the  common  law  is  competent  to  give  it"  It 
may  be  admitted  that,  but  for  the  saving  clause  in  this  last-quoted 
provision  of  the  act  of  Congress,  neither  this  court  nor  any  other  state 
court  would  have  jurisdiction  in  an  action  brought  to  recover  dam- 
ages for  a  maritime  tort.  It  is  the  claim  of  the  defendant  that  only 
state  courts  of  general  jurisdiction  have  concurrent  admiralty  juris- 
diction in  those  cases  where  the  right  of  a  common-law  remedy  ex- 
ists, and  that  there  must  be  found  an  express  statutory  provision, 
in  the  case  of  the  Municipal  Court,  a  court  of  limited  jurisdiction, 
for  the  exercise  of  jurisdiction  over  ^ the  present  action,  one  to  recover 
damages  for  a  maritime  tort,  conceding  the  action  to  be  one  where  the 
right  of  a  common-law  remedy  exists. 
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[2]  I  believe  that  the  language  of  the  Municipal  Court  Code,  in 
conferring  jurisdiction  of  all  actions  for  personal  injuries  where  the 
amount  claimed  in  the  summons  does  not  exceed  $1,000,  exclusive  of 
interest  and  costs,  is  sufficiently  comprehensive  to  include  actions  for 
personal  injuries,  where  the  injury  occurred  upon  a  vessel  in  the  nav- 
igable waters  of  the  city  of  New  York.  As  before  stated,  there  is  no 
limitation  upon  the  conference  of  the  jurisdiction  of  actions  to  recover 
damages  for  personal  injuries,  except  the  limitation  respecting  the 
amount  of  damages  recoverable.  It  is  not  claimed  that  any  such  re- 
striction is  to  be  found  in  the  statute  conferring  jurisdiction  on  the 
Municipal  Coiirt. 

In  the  brief  submitted  on  behalf  of  the  defendant,  counsel  relies 
upon  the  cases  of  Southern  Pac.  Co.  v.  Jensen,  244  U.  S.  205,  37  Sup. 
Ct.  524,  61  L.  Ed.  1086,  L.  R.  A.  1918C,  451,  Ann.  Cas.  1917E,  900. 
and  Clyde  v.  Walker,  244  U.  S.  255,  37  Sup.  Ct.  545,  61  L.  Ed.  1116. 
and  a  number  of  other  cases  which  are  more  or  less  similar  in  the  prin- 
ciple involved.  These  cases,  however,  do  not  seem  to  me  to  be  au- 
thority germane  to  the  point  presented  on  the  present  case.  The  prin- 
ciple decided  in  those  cases  was  that  the  remedy  of  the  New  York 
Workmen's  Compensation  Act  (Consol.  Laws,  c.  67)  is  a  remedy  un- 
known to  the  common  law  and  incapable  of  enforcement  by  the  or- 
dinary process  of  any  court,  and  hence  is  not  among  the  common-law 
remedies  which  are  saved  to  suitors  from  the  exclusive  admiralty  ju- 
risdiction conferred  upon  District  Courts  of  the  United  States  by  the 
Judiciary  Act  of  1789.  The  present  action,  however,  is  one  which  is 
known  at  common  law,  and  the  plaintiff  here  is  merely  seeking  to  en- 
force an  ordinary  common-law  remedy.  It  would  therefore  seem  to 
me  that  the  present  action  is  one  within  the  saving  clause  of  the  Judi- 
ciary Act  of  1789.*  I  can  see  no  force  in  the  argument  that  the  com- 
'mon-law  remedy  is  saved  only  to  suitors  who  seek  the  enforcement  of 
common-law  remedies  in  courts  of  general  jurisdiction,  and  not  to 
those  suitors  who  seek  relief  in  a  court  such  as  the  Municipal  Court, 
a.' court  of  limited  jurisdiction.  Under  the  laws  of  the  state  of  New 
.  York  suitors  may  pursue  these  common-law  remedies  where  the  amount 
is  limited  in  inferior  courts. 

The  case  of  Danielsen  v.  Sigsbee,  Humphrey  &  Co.,  Inc.,  and  an- 
other, 187  N.  Y.  Supp.  700,  where  the  Appellate  Term  of  this  depart- 
ment held  that  this  court  had  jurisdiction  of  an  action  by  a  seaman  to 
recover  wages,  while  not,  perhaps,  an  authority  on  the  point  raised  in 
the  present  action,  may  nevertheless  be  noted  as  an  indication  of  the 
intention  of  the  courts  to  uphold  the  jurisdiction  under  general  language 
in  the  statute  conferring  jurisdiction  on  an  inferior  court,  to  wit,  the 
Municipal  Court  of  the  City  of  New  York.  The  jurisdiction  of  the 
court  was  there  questioned,  and  it  was  held  an  action  to  recover  sea- 
men's wages  was  within  the  jurisdiction^  of  the  court,  where  the  stat- 
ute conferred  jurisdiction  in  actions  on  contracts. 

I  conclude,  therefore,  that  the  objection  of  the  defendant  to  the 
jurisdiction  of  the  court  should  be  overruled.  Upon  payment  of  $10 
costs  the  defendant  may  answer  within  five  days. 

Ordered  accordingly. 
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FEOPLS,  on  Complaint  of  HEINLE  ▼.  HEINLE. 

(Bronx  (bounty  Ck>art.    May  20,  ^921.) 

1.  Bfarriace  <fc=>S2— Wlfe^  suing  for  annulment  of  marriage,  not  entitled  to 

maintenance. 

Where  the  wife  sues  for  the  annulment  of  her  marriage,  she  ia  not 
entitled  to  an  allowance  to  maintain  herself. 

2.  Husband  aod  wife  <S=>3(K3-4[*arent  and  child  <9=»I7(3)— ProoeedingB  for 

support  of  wives  and  diildreo  not  to  adjust  domestie  relations,  but  to 
prevent  public  burdens. 

The  purpose  of  proceedings  for  the  support  of  wives  and  children  by 
the  husbands  and  fathers,  under  Ck>de  Or.  Proc.  i  889  et  seq.,  is  not  to 
adjust  domesitlc  relations,  but  to  prevent  abandoned  wives  and  children 
from  becoming  public  charges. 
3«  Hufiband  and  wife  <^=»305— lliat  husband  is  sued  for  annulment  does  not 
affect  rilling  requiring  him  to  make  weekly  payments  for  wife's  support. 

Until  there  is  a  determination  declaring  a  marriage  a  nullity  at  the  suit 
of  the  wife,  so  far  as  third  parties  are  concerned  the  marriage  is  valid, 
and  the  husband  must  keep  her  from  becoming  a  burden  on  the  public, 
and  the  denial  of  alimony  in  the  annulment  suit  does  not  affect  the  ruling 
of  the  CHty  Magistrate,  in  the  Domestic  Relations  Court,  in  proceedings  by 
the  people  to  compel  the  husband  to  provide  for  the  wife,  that  he  pay  an 
amount  per  week  toward  her  support. 

In  the  matter  of  the  People  of  the  State  of  New  York,  on  the  com- 
plaint of  Emelie  Heinle,  against  Matthew  Heinle.  From  an  order  of 
the  City  Magistrate  in  the  Domestic  Relations  Court,  denying  appli- 
cation to  vacate  order  directing  defendant  to  pay  plaintiff  a  weekly 
sum,  defendant  appeals.    Order  affirmed. 

Milton  Hart,  of  New  York  City,  for  appellant. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (John  F.  O'Brien 
and  Henry  J.  Shields,  both  of  New  York  City,  of  counsel),  for  re- 
spondent. 

GIBBS,  J.  This  is  an  appeal  by  the  defendant-appellant  from  an 
order  of  the  City  Magistrate,  made  in  the  Domestic  Relations  Court. 
Borough  of  the  Bronx,  denying  the  application  to  vacate  an  order  di- 
recting the  defendant  to  pay  his  wife  the  sum  of  $12  per  week. 

In  September,  1920,  the  people  of  the  state  of  New  York,  on  behalf 
of  Emelie  Heinle,  instituted  a  proceeding  in  the  Domestic  Relations 
Court  to  compel  her  husband  to  provide  for  her.  On  September  27, 
1920,  an  order  was  entered  on  consent,  directing  the  defendant  to  pay 
to  his  wife  the.  sum  of  $12  per  week, towards  her  support.  Thereafter 
she  instituted  an  action  in  the  Supreme  Court  for  an  annulment  of  her 
marriage  to  the  defendant  on  the  ground  of  his  physical  incapacity. 
An  application  was  made  by  her  for  alimony  and  counsel  fee,  which 
application  was  denied.  The  defendant  thereafter  made  a  motion  be- 
fore the  City  Ma^strate  to  vacate  the  order  entered  on  September  27, 
1920,  which  motion  was  denied.  From  this  determination  the  defend- 
ant appeals  to  this  court.  . 

[1]  The  contention  of  the  appellant  is  that  complainant  having  insti- 

>  I  ■  . — • — — — . 
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tuted  an  action  for  annulment  of  her  marriage,  she  is  not  entitled  to  re- 
ceive support  from  him.  Tt  is  now  well  settled  that  where  the  wife 
sues  for  the  annulment  of  her  marriage,  she  is  not  entitled  to  an  allow- 
ance to  maintain  herself.  Tones  v.  Brinsmade,  183  N.  Y.  258,  76  N. 
E.  22,  3  L.  R.  A.  (N.  S.)  192,  111  Am.  St.  Rep.  746,  5  Ann.  Cas.  378; 
Lake  v.  Lake,  194  N.  Y.  185,  87  N.  E.  87.  This  is  based  upon  the 
principle  that  he  who  elects  to  rescind  a  contract  can  claim  nothing: 
under  it.  In  other  words,  where  the  wife  denies  the  existence  of  a  val- 
id marriage  she  cannot  consistently  claim  that  the  defendant  is  under 
obligation  to  provide  her  with  means  to.  carry  out  her  suit  against  him. 
Griffin  v.  Griffin,  47  N.  Y.  134.  If  the  wife  succeeds  in  her  action, 
the  decree  of  nullity  in  effect  dates  back  to  the  date  of  the  marriage. 
In  short,  the  parties  are  to  be  regarded  as  having  never  been  married 

But  in  the  case  at  bar  we  are  confronted  with  another  proposition. 
If  the  appellant's  contention  is  sustained,  the  complainant  is  likely  to 
become  a  charge  on  the  public.    The  corporation  counsel  for  the  city  1 

of  New  York,  who  appears  for  the  respondent,  urges  that  the  Domestic 
Relations  Court  and  the  Supreme  Court  of  the  state  of  New  York  have 
concurrent  jurisdiction  in  proceedings  for  the  support  of  a  wife,  and  ' 

that  the  denial  of  alimony  in  the  annulment  suit  should  not  affect  the  I 

ruling  of  the  City  Magistrate.    I  believe  his  contention  is  correct.  | 

[2]  Proceedings  for  the  support  of  wives  and  children  by  their  hus-  | 

bands  and  fathers  are  provided  for  in  the  Code  of  Criminal  Procedure  | 

(section  899  et  seq.).  The  purpose  of  these  proceedings  is  not  to  ad- 
just domestic  relations,  but  to  prevent  abandoned  wives  and  children 
from  becoming  public  charges.    People  v.  De  Wolf,  133  App.  Div.  879,  ' 

118  N.  Y.  Supp.  75.  It  is  with  this  in  view  that  the  learned  City  Mag- 
istrate denied  defendant's  application. 

[3]  It  is  true  that  the  complainant  seeks  to  avoid  the  marriage,  but 
it  is  equally  true  that,  so  far  as  the  people  of  the  state  of  New  York 
and  the  city  of  New  York  are  concerned,  her  marriage  to  the  defend- 
ant is  legal  and  binding  until  a  decree  nullifying  it  is  entered  by  a  court 
of  competent  jurisdiction.  She  may  be  unsuccessful  in  her  action,  or 
she  may  discontinue  it.  The  parties  may  even  become  reconciled.  In 
either  of  these  contingencies,  there  can  be  no  question  as  to  defendant's 
duty  to  support  her.  Until  there  is  a  final  determination  declaring  the 
marriage  a  nullity,  so  far  as  third  parties  are  concerned,  the  marriage 
is  valid,  and  the  husband  must  keep  her  from  becoming  a  burden  on 
the  public. 

The  order  is  therefore  affirmed. 


Digitized  by 


GooglQ 


Sup.  Ct.)  SID0R8KY  ▼.  LBMKIN  401 

(188  N.T.a) 

SIDOBSKY  ▼.  LEMKIN. 

(Supreme  CoTxrt,  Appellate  Term,  First  Department    May  26,  1921.) 

1«  MalleiMS  pvoseeiitiim  ^»71<1)— Eiridenee  held  Bufficiant  to  ffo  to  Jury. 

In  an  action  for  malieloas  prosecution,  plaintiff's  evideince  held  to 
make  out  a  prima  fade  case  sufficient  for  the  Juryt  so  th«it  it  was  error 
to  dismiss  the  complaint. 

2.  Malidoas  pnoseciitioa  ^»7— Criminal  proceeAng  basis  of  actikm. 

A  criminal  proceeding,  instituted  by  the  issuance  of  a  summons  in  a 
Magistrate's  Ck)art,  may  be  made  the  basis  of  an  action  for  malicious 
prosecution. 

3.  Assault  and  battery  <d=»68— Plaintiff-  In  defending  ills  wife  lield  guilty  of 

no  offense. 

Where  defendant,  who  was  plaintiiTs  landlord,  on  giving  notice  of  in- 
creased rent,  refused  to  vacate  the  premises  at  the  demand  of  plaintiff's 
wife,  and  struck  her  when  she  attempted  to  push  him  out,  the  action  of 
plaintiff  in  coming  to  the  defense  of  his  wire  and  defending  her  against 
the  unlawful  assault  was  not  a  crime,  and  did  not  warrant  the  institu- 
tion by  defendant  of  criminal  proceedings. 

4.  MaUdous  prosoeutioo  ^=>71  (3)— Malice  question  for  Jury. 

In  an  action  for  malicious  institution  of  criminal  prosecution  in  a 
Magistrate's  Court,  the  question  whether  malice  could  be  inferred  from 
the  lack  of  probable  cause  is  one  for  the  Jury. 

Appeal  from  City  Court  of  New  York,  Trial  Tenn. 

Action  by  Wolf  Sidorsky  against  Raphael  Lemkin.  From  a  judg- 
ment of  the  City  Court,  dismissing  the  complaint,  plaintiff  appeals.  Re- 
versed, and  new  trial  ordered. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Grauer  &  Rathkopf,  of  New  York  City  (Joseph  G.  Grauer,  of  New 
York  City,  of  counsel),  for  appellant. 

Louis  Rosenberg,  of  New  York  City,  for  respondent. 

GUY,  J.  At  the  beginning  of  the  trial  plaintiffs  counsel  stated  that 
the  cause  of  action  set  out  in  his  pleading  was  one  for  malicious  prose- 
cution. The  complaint  was  dismissed  at  the  close  of  plaintiff's  testi- 
mony upon  the  ground  that  no  cause  of  action  was  proven. 

The  plaintiff  is  the  tenant  of  defendant,  and  the  trouble  developed 
upon  the  landlord's  visit  to  the  tenant's  apartment,  when  he  notified 
the  tenant  that  his  rent  would  be  raised  from  $23  to  $40  a  month. 
According  to  the  plaintiff's  testimony,  this  is  what  occurred : 

"Defendant)  said :  'You  got  six  weeks.  I  want  the  rooms  myself.'  My 
wife  said:  'How  can  you  get  the  rooms  now?  It  is  cold  weather.  We  have 
small  children.  We  can't  get  rooms  now.'  He  said:  'Move  out.  I  need  the 
rooms  myself,  if  you  don't  want  to  pay  $40.  If  you  want  to  keep  the  rooms, 
you  got  to  pay  ^0/  ♦  •  ♦  Then  my  wife — I  can't  explain — she  was  ex- 
cited, and  started  to  push  him  out  She  said:  'Get  out  of  my  house.'  He 
said:  'I  am  the  landlord;  you  can't  push  me  out  of  the  house.'  I  said:  'I 
pay  rent  for  the  rooms.'  He  said:  'I  am  the  landlord;  you  can't  push  me 
out.'  My  wife  started  to  push  him,  and  he  punched  in  the  lips,  and  it  was 
bleeding. 

"Q.  Whose  lips?    A.  My  wife's." 

^=s»For  other  cases  see  same  topic  k  KBT-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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The  court  then  put  the  question  : 

"She  tried  to  push  him  out,  and  he  wouldn't  let  herl" 

And  plaintiflf  answered : 

"Yes.  Then  I  took  Lemkln — ^then  I  go  to  Lemkin  and  pushed  him  out  from 
the  door.  When  I  pushed  him  to  the  other  side  of  the  door,  he  started  to 
holler  and  say;    'This  can  cost  me  $10,000 ;  you  would  not  be  here  any  more.' " 

Defendant  had  the  plaintiff  summoned  to  the  Magistrate's  Courti 
charging  plaintiff  with — 

"using^  threatening,  abusive,  and  insulting  behavior,  with  intent  to  provoke 
a  breach  of  the  peace,  and  whereby  a  breach  of  the  peace  might  be  occasioned; 
that  said  defendant  did  then  and  there  abuse  deponent  and  strike  him  several 
violent  blows  on  his  face,  bruising  the  right  side  of  the  nose." 

[  1  ]  After  a  hearing  before  the  magistrate,  the  plaintiff  herein  was 
found  not  guilty,  and  the  complaint  dismissed.  The  plaintiff  made  out 
a  prima  facie  case,  and  it  was  error  to  dismiss  the  complaint 

[2,3]  A  criminal  proceeding,  instituted  by  the  issuance  of  a  sum- 
mons in  a  Magistrate's  Court,  may  be  the  basis  of  an  action  for  mali- 
cious prosecution.  Schneider  v.  Schlang,  159  App.  Div.  385,  144  N. 
Y.  Supp.  543.  The  uncontradicted  evidence  shows  that  whatever  force 
was  used  by  the  plaintiff  toward  the  defendant  was  in  defense  of  the 
unlawful  assault  upon  plaintiff's  wife,  and  for  the  purpose  of  ejecting 
the  defendant  from  plaintiff's  apartment.  The  plaintiff  committed  no 
crime ;  and,  giving  the  appellant  the  benefit  of  the  most  favorable  infer- 
ences from  his  testimony,  no  probable  cause  appears  for  the  criminal 
prosecution. 

[4]  It  was  for  the  jury  to  decide  whether  malice  was  inferable  from 
plaintiff's  evidence  showing  lack  of  probable  cause.  Langley  v.  East 
River  Gas  Co.  of  Long  Island  City,  41  App.  Div.  470,  58  N.  Y.  Supp. 
992. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event.    All  concur. 


(115  Misc.  Rep.  406) 

RAVrrZ  T.  RIMETZ. 

(Supreme  Ck>urt,  Appellate  Term,  First  Department.    May  17, 1921.) 


Landlord  and  tenant  «=»278M,  New«  voL  llA  Ker-No.  Series^-^AiMurtmiit 
builcBng  b^d  not  owned  by  bona  fide  efHupmJdve  turpmntion,  wttbin 
statute. 

BuUding  containing  apartment  involyed  in  a  landlord's  summary  pro- 
ceeding Tield  not  owned  by  a  bona  fide  co-operative  corporation,  within  the 
co-operative  plan  authorized  by  Laws  1920,  c.  942. 

Appeal  from  Municipal  Court;  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Summary  proceeding  by  Nathan  Ravitz,  landlord,  against  Isaac 
Simetz.  From  a  final  order  awarding  possession  to  the  landlord,  the 
tenant  appeals.    Order  reversed,  and  petition  dismissed. 

^s>For  other  cases  see  same  topic  k  KEY-NUMBER  in  aU  Key-Numbered  Dic«ni  *  Indexes 
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Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

Ehrich  &  Mencher,  of  New  York  City  (Harry  D.  Mencher,  of  New 
York  City,  of  counsel),  for  appellant. 

Kahn  &  Zom,  of  New  York  City  (Louis  Frankel,  of  New  York  City, 
of  counsel),  for  respondent. 

WHITAKER,  J.  This  proceeding  was  brought  by  the  respondent, 
Nathan  Ravitz,  to  secui^e  possession  of  the  apartment  in  the  building 
at  No.  17  East  Ninety-Seventh  street,  Manhattan  borough.  New  York 
City,  known  as  apartment  2A,  from  the  appellant,  who  is  the  present 
occupant. 

Respondent  relies  upon  chapter  942  of  the  Laws  of  1920,  to  gain  pos- 
session of  the  apartment,  and  claims  that  the  entire  building  is  now 
owned  by  a  corporation  under  the  co-operative  plan  authorized  by 
chapter  942,  supra.  It  appears  from  the  record  that  the  alleged  co- 
operative corporation  is  merely  a  subterfuge  to  avoid  the  provisions  of 
the  statute,  as  the  requirements  of  the  statute  for  such  a  co-operative 
corporation  have  not  been  complied  with.  The  co-operative  corpora- 
tion alleged  to  exist  here  is  not  a  bona  fide  organization ;  if  so,  it  would 
be  the  landlord  in  this  proceeding,  instead  of  the  respondent,  Ravitz. 

The  respondent,  Ravitz,  is  simply  a  stockholder  in  the  alleged  co- 
operative corporation,  and  Ravitz  claims  to  attorn  to  the  alleged  co- 
operative corporation  for  the  rent  which  he  collects  from  the  tenant- 
appellant.  Further  proof  that  the  co-operative  corporation  is  not  a 
bona  fide  organization  is  found  by  an  examination  of  the  other  facts 
set  forth  in  the  record  and  the  requirements  of  the  statute. 

The  statute  requires  that  the  property  must  be  "in  good  faith  sold 
to  a  corporation  formed  under  a  co-operative  ownership  plan  whereof 
the  entire  stock  shall  be  held  by  the  stockholders  in  proportion  to  the 
number  of  rooms  occupied  or  to  be  occupied  by  them  in  such  building 
and  all  apartments  and  flats  therein  have  been  leased  to  stockholders 
of  such  corporation  for  their  own  personal,  exclusive  and  permanent 
occupancy  to  begin  immediately.  *  *  * "  There  are  twenty-nine 
apartments  in  this  building.  Only  five  apartments  are  occupied  by  per- 
sons who  own  stock  to  cover  them.  There  are  two  vacant  apartments  in 
the  building,  for  which  no  leases  have  yet  been  issued. 

There  are  several  c^ses  of  plural  ownership  of  apartments,  as  fol- 
lows: An  outside  corporation,  Lapidus,  Cohen  &  Kaplan  Company, 
owns  stock  covering  three  apartments.  This  respondent,  Ravitz,  owns 
stock  covering  two  apartments,  and  has  no  lease  on  either  one.  All 
the  stock  on  the  two  apartments  is  in  his  own  name.  Two  other  stock- 
holders also  own  two  apartments  each.  The  by-laws  of  the  alleged  co- 
operative corporation  forbid  the  sale  of  any  stock  without  the  consent 
of  the  directors. 

It  is  clear  that  these  stockholders,  who  own  more  than  one  apartment, 
cannot  occupy  more  than  one  apartment  at  a  time  for  their  own  "person- 
al" use,  and  it  is  equally  clear  that  the  corporation  of  Lapidus,  Cohen 
&  Kaplan  Company,  which  owns  three  apartments,  cannot  occupy  them 
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all  at  once  for  "personal"  use  and  for  dwelling  purposes.  Persons  and 
an  outside  corporation  owning  more  than  one  apartment  clearly  do  not 
want  them  for  their  own  use,  but  for  speculation,  which  is  what  the 
statute  seeks  to  avoid.  • 

Of  the  two  apartments  owned  by  this  respondent,  Ravitz,  one  is  oc- 
cupied by  this  tenant-appellant,  and  the  other  apartment  is  sublet  by 
Ravitz  to  a  Mrs.  Crystal,  as  a  monthly  tenant,  and  she  pays  him  the 
rent  each  month.  Mrs.  Crystal  formerly  paid  $98  a  month,  and  her 
rent  has  been  increased  by  respondent  over  $300  for  the  year,  which 
rent  and  increase  the  respondent  now  collect's.  This  is  not  "personal 
use." 

The  statute  further  requires  that  the  co-operative  plan  must  cover 
the  entire  building.  This  has  not  been  done.  There  are  two  vacant 
apartments,  and  several  are  held  under  plural  ownership.  There  is 
a  further  direct  and  clear  violation  of  the  statute,  in  that  one  apart- 
ment, known  as  IC,  is  entirely  left  out  of  the  co-operative  plan;  there 
is  no  stock  to  cover  it,  and  it  can  be  rented  without  regard  to  the 
co-operative  provisions  of  the  corporation.  It  was  shown  by  the  testi- 
mony of  an  officer  of  the  alleged  co-operative  corporation  that  this 
apartment,  IC,  was  occupied  by  a  Mr.  Spellman,  without  lease  or  stock 
as  required  by  the  statute,  which  is  a  violation  of  the  provision  that 
the  co-operative  plan  must  cover  tjie  entire  property. 

From  all  the  facts  disclosed  in  the  proceeding,  it  is  established  that 
there  is  not  such  "good  faith"  shown  by  the  petition  as  the  statute  re- 
quires, and  that  the  petition  and  proof  do  not  comply  with  the  terms 
of  the  statute. 

The  final  order  should  therefore  be  reversed,  with  $30  costs,  and  the 
petition  dismissed.    All  concur. 


PEARLSTEIN  v.  BECHTEL. 

(Supreme  Court,  AppeUate  Term,  First  Department    May  26,  1921.) 

Courts  ^=>189(15)— Case  held  not  submitted  antll  deUvery  of  minutes  to 
Justice  of  Municipal  Court. 

Where,  at  the  conclusion  of  the  trial,  the  parties  agreed  that  a  copy  of 
the  minutes  be  famished  for  the  justice  of  the  Municipal  Court,  the  case 
was  not  submitted  to  the  justice,  within  the  r^le  requiring  his  decisiou 
within  14  days  after  submission,  until  the  minutes  were  delivered  to  him. 

Wagner,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Rubin  Pearlstein  against  Robert  N.  Bechtel.  From  an  or- 
der vacating  a  judgment  in  his  favor,  defendant  appeals.  Order  re- 
versed, and  judgment  reinstated. 

Argued  March  term,  1921,  before  BIJUR,  WAGNER,  and  LY- 
DON,  JJ. 

^=»For  oUier  caaes  s««  flame  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  *  Indexes 
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Sharon  Graham,  of  New  York  City  (William  C.  Fitts,  of  New  York 
City,  of  counsel),  for  appellant. 

Harry  I.  Stein,  of  New  York  City,  for  respondent 

BIJUR,  J.  The  judgment  was  vacated  on  the  theory  that  the  trial 
justice  had  not  rendered  his  decision  within  14  days  after  subnussion. 
It  appears,  however,  without  contradiction,  that  at  the  conclusion  of 
the  trial  defendant's  attorney  suggested  that  a  copy  of  the  minutes  be 
furnished  for  the  justice  and  that  each  side  pay  one-half  of  the  costs. 
This  suggestion  was  accepted  by  plaintiff's  attorney.  It  appears  that 
the  minutes  were  not  delivered  to  the  justice  imtil  on  or  about  the  22d  of 
December,  and  the  decision  was  rendered  on  the  31st.  On  these  facts 
it  seems  to  me  to  be  evident  that  the  case  was  not  intended  ^o  be,  nor 
was  it,  submitted  until  the  minutes  were  delivered  in  due  course  to  the 
justice  below.    See  Hill  v.  Hill,  50  Misc.  Rep.  654,  99  N.  Y.  Supp.  410. 

Order  reversed,  with  $30  costs,  and  judgment  reinstated* 

LYT>ON,  J.,  concurs. 
WAGNER,  J.,  dissents. 


UPPMAN  V.  FORCHHEIMER  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department    May*  26,  1921.) 

New  trial  ^==>163(1)— Order  snoiios  or  reftuing  most  specify  grounda  of 
motion  and  grounds  oo  whlci»  granted. 

Under  Oeneral  Rules  of  Practice,  No.  81,  when  an  order  grants  or  re- 
fases  new  trial,  except  on  the  exceptions  taken  during  the  trial,  it  must 
specify  the  grounds  on  which  the  motion  was  made,  and  the  ground  or 
grotmds  on  which  It  is  granted.  % 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Max  C.  Lippman  against  Henry  Forchheimer  and  others. 
From  an  order  setting  aside  a  verdict  in  favor  of  plaintiff,  rendered 
by  the  jury,  and  granting  a  new  trial,  plaintiff  appeals.  Order  reversed, 
and  verdict  reinstated. 

Argued  May*  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Cherurg  &  Cherurg,  of  New  York  City  (George  Cherurg,  of  New 
York  City,  and  Irving  D.  Neustein,  on  the  brief),  for  appellant. 
Sidney  Nordlinger,  of  New  York  City,  for  respondents. 

McCOOK,  J.  This  was  an  action  for  goods  sold  and  delivered.  De- 
fendants admitted  the  ordering  of  certain  merchandise  of  plaintiff,  and 
set  up  as  a  defense  that  the  merchandise  delivered  was  not  merchant- 
able. At  the  end  of  plaintiff's  case  no  motion  was  made  by  defendants 
to  dismiss  the  complaint,  and  at  the  end  of  the  whole  case  the  sharp 
questions  of  fact  were  submitted  to  the  jury.  Defendant  took  no  ex- 
ceptions to  the  court's  charge.  After  the  rendition  of  the  verdict  in 
plaintiffs  favor  by  the  jury,  the  defendants  made  a  motion  to  set 
aside  the  verdict  as  contrary  to  the  law,  against  the  evidence  and  the 
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weight  of  evidence,  and  on  all  the  grounds  set  forth  in  section  999 
of  the  Code  of  Civil  Procedure,  and  for  a  new  trial  on  the  same  grounds. 
The  court  reserved  decision  on  the  motion,  and  thereafter  the  order  ap- 
pealed from  was  entered,  granting  defendant's  motion.  The  court  be- 
low handed  down  no  opinion. 

A  reading  of  the  order  from  which  this  appeal  is  taken  discloses  no 
provision  therein  stating  the  grounds  upon  which  it  was  granted.  Rule 
31  of  the  General  Rules  of  Practice  requires  that,  when  an  order  grants 
or  refuses  a  new  trial,  except  on  the  exceptions  taken  during  the  trial, 
it  shall  specify  the  grounds  upon  which  the  motion  was  made  and 
the  ground  or  grounds  upon  which  it  was  granted.  This  rule  has 
not  been  complied  with.  The  record  shows  the  verdict  to  be  well  sup- 
ported by  the  evidence,  and  there  were  no  exceptions  to  the  court's 
charge  on  the  part  of  the  defendant.  This  court  is  at  a  loss  to  discover 
why  the  verdict  was  set  aside. 

Order  reversed,  with  costs,  and  verdict  reinstated.    All  concur. 


PROGRESS  CORPORATION,  Int..  v.  CHASSMAN  et  aL 

(Supr^ne  Court,  AppeUate  Term,  First  Department.    May  17,  1921.) 

L  LancDord  and  tenant  <&=>109(1)— lUgfat  to  surrender  untenantable  prenrises 
eontrolled  by  lease  provision. 

ProyisloD  of  lease  that,  In  case  of  damage  by  the  elements  to  the  de- 
mised premises,  the  lessor  shaU  repair  them  with  all  reasonable  dispatch, 
after  notice,  but  tiiat,  in  case  the  building  throughout  (though  the  de- 
mised premises  be  not  affected)  be  so  injured  that  the  lessor  shall  decide 
«;>  rebuild,  this  agreement  shall  cease,  and  the  rent  be  apportioned  and 
aid  up  to  the  time  of  the  injury,  takes  the  lease  out  of  Real  Property 
Law  §  227  (declaring  a  right  of  surrender  in  case  the  leased  premises 
be  so  injured  by  the  elements  as  to  be  untenantable,  and  no  express  agree- 
ment to  the  contrary  has  been  made  in  writing),  and  measures  the  right 
and  obligations  of  the  parties. 

2.  Landlord  and  tenant  4=3>192  (2)  ^Obligation  to  pay  rent  for  month  not 
affected  by  fire  after  pay  day. 

Obligation  of  tenant  to  pay  the  full  month's  rent,  payable  on  the  1st 
of  the  month,  was  not  affected  by  fire  during  the  month,  and  before 
payment  was  made,  though,  if  the  fire  rendered  the  premises  untenant- 
able, and  the  landlord  violated  his  covenant  in  the  lease  to  repair  witli 
reasonable  dispatch,  after  notice,  the  tenant  could  give  up  possession 
and  end  liability  for  subsequent  rent,  or  he  could  retain  possession 
and,  on  the  landlord  suing  for  rent,  counterclaim  for  any  damage 
for  breach  of  the  covenant 

8.  Landlord  and  tenant  ^=»199 — Keeovary  of  rent  field  not  prevented  by 
statement  of  landlord  to  tenant  after  rent  was  payable. 

It  is  no  defense  to  action  for  the  rent  for  the  month  during  which  fire 
occurred,  and  which  was  payable  on  the  1st  of  such  month,  that  after 
the  fire,  the  rent  not  having  been  paid,  the  landlord  told  the  tenant  that 
he  would  not  be  charged  for  rent  as  long  as  the  place  was  unfit  for 
business,  because  the  landlord  was  insured  and  would  get  his  rent  from 
the  insurer,  though  a  showing  that  the  insurance  company  had  paid  the 
rent  loss  might  prevent  recovery  of  the  rent  by  the  landlord  on  the 
ground  of  his  not  being  the  real  party  in  interest. 
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4.  UuDdloid  and  teDanl  «=»199L-.BeeoTery  of  rent  not  proventod  by  land- 
lonTs  statement,  unlew  tenant  dianged  his  position  on  faith  thereof. 

Recovery  of  rent  for  month  subsequent  to  fire  could  not  be  defeated 
because  of  previous  statement  of  Ifindlord  to  tenant  that  he  would  not 
charge  him  for  rent  so  long  as  the  place  was  unfit  for  business,  unless 
the  tenant  changed  his  position  on  the  faith  of  such  promise. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict 

Action  by  the  Progress  Corporation,  Incorporated,  against  Aaron 
Chassman  and  another.  From  a  judgment  on  a  verdict  for  defendants, 
plaintiff  appeals.    Reversed. 

Argued  April,  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

Maxwell  M.  Schenkel,  of  New  York  City,  for  appellant. 
Moss,  Marcus  &.Wels,  of  New  York  City  (Isidor  Wels,  of  New 
York  City,  of  counsel),  for  respondents. 

GUY,  J.  The  action  was  to  recover  rent  of  business  premises  for 
half  of  November  and  the  whole  of  December,  1920;  the  rent  being 
payable  in  advance  on  the  1st  day  of  the  month. 

[1]  On  November  15,  before  the  tenant  paid  the  rent  for  that  month, 
there  was  a  fire  in  the  premises,  causing  considerable  damage.  It  was 
testified  in  behalf  of  the  defendant  that  the  day  after  the  fire  the  land- 
lord's agent  called  at  the  premises  and  told  the  tenant  the  landlord 
would  not  charge  rent  as  long  as  the  place  was  not  in  condition  to  do 
business,  because  the  landlord  was  covered  by  insurance  and  would 
get  his  money  for  the  rent  from  the  insurance  company ;  that  the  ten- 
ant could  stay  as  long  as  the  place  was  not  in  condition  to  do  business ; 
that  the  tenant  should  not  worry  the  landlord  about  repairing,  biit  that 
the  landlord  would  speed  it  up,  and  fix  up  the  place  so  that  the  tenant 
would  be  able  to  resume  business,  if  he  wished  to  stay.  On  November 
24  the  tenant  gave  the  agent  a  check  for  half  of  November  rent,  and  on 
the  face  of  the  check  was  written : 

"This  check  Is  in  fuU  and  satisfactory  settlement  of  the  following.  If  in- 
correct, please  return.    Rent  Nov.  1  to  Nov.  15,  Ind.,  1920." 

The  amount  of  the  check  was  paid  to  and  retained  by  the  landlord. 
The  lease  contained  a  covenant  on  the  part  of  the  landlord : 

"That  in  case  of  damage  by  Are  or  other  action  of  the  elements  to  the  de- 
mised premises  the  lessors  shall  repair  the  same  with  all  reasonable  dispatch 
after  notice  to  them  of  the  damage.  But  in  case  the  building  generaUy 
throughout  (though  the  herein  demised  premises  may  not  be  affected)  be  so 
Injured  or  destroyed  that  the  lessors  shall  decide  within  a  reasonable  time  to 
rebuild  or  reconstruct  the  said  building,  then  this  agreement  shall  cease  and 
the  rent  be  apportioned  and  paid  up  to  the  time  of  such  injury  or  destruction." 

This  provision  of  the  lease  took  the  lease  out  of  the  operation  of  the 
statute  (Real  Property  Law  [Consol.  Laws,  c.  SO]  §  227)  and  measured 
the  rights  and  obligations  of  the  parties  (Roman  v.  Taylor,  93  App. 
Div,  449,  87  N.  Y.  Supp.  653). 
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[2]  The  tenant  was  obligated  to  pay  the  November  rent  on  the  1st 
day  of  that  month,  and  the  subsequent  fire  on  the  I5th,  in  the  absence 
of  any  change  in  the  contractual  relations  of  the  parties,  left  that  ob- 
ligation unaffected.  If  the  landlord  unduly  delayed  the  making  of  re- 
pairs, and  the  fire  had  made  the  premises  untenantable,  the  tenant  could 
have  giv^n  up  possession  and  ended  his  liability  for  subsequent  rent 
Nimmo  v.  Harway,  23  Misc.  Rep.  126,  SO  N.  Y.  Supp.  686.  Or  he 
could  have  retained  possession  and  in  an  action  by  the  landlord  for  the 
rent  counterclaimed  his  damage  for  breach  of  the  landlord's  covenant 
to  make  the  repairs  with  reasonable  dispatch.  In  this  case  the  tenant 
did  interpose  such  a  counterclaim,  but  it  was  dismissed  at  the  close 
of  the  case  for  failure  of  proof. 

[3,  4]  That  the  landlord's  agent  told  the  tenant  on  November  16,  or 
thereafter,  that  the  tenant  would  not  be  charged  for  rent  as  long  as  the 
place  was  not  in  condition  to  do  business,  because  the  landlord  was 
covered  by  insurance  and  would  get  his  money  for  the  rent  from  the 
insurance  company,  was  no  defense  to  the  November  rent.  It  was  not 
shown  that  the  insurance  company  had  paid  the  rent  loss,  and  that  thus 
the  plaintiff  was  not  the  real  party  in  interest.  Nor  would  the  promise 
of  the  landlord  that  he  would  not  charge  the  tenant  for  rent  be  a  de- 
fense to  the  December  rent,  unless  the  tenant  changed  his  position  on 
the  faith  of  the  landlord's  promise,  and  there  is  no  evidence  showing 
any  change  of  position  on  the  part  of  the  tenant,  or  that  he  gave  up  any 
rights  in  relation  to  the  matter. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


ZENITH  MOTOR  CAR  CO^  Ine^  ▼.  HERMAN  N.  KARP,  Inc. 

(Supreme  GoTxrt,  AppeUate  Term,  First  Department    May  17, 19ZL) 

Landlord  and  tenant  <d=»48(2),  180(3)  —  Evidenoe  mnst  disdose  rental 
value,  to  prove  damages  for  eviction  or  breach  of  contract  to  store  ar- 
ticles. ' 

In  order  to  prove  damages,  either  for  an  eviction  from  premises  or  a 
breach  of  a  contract  to  store  articles  therein,  the  evidence  should  dis- 
close that  the  premises  are  located  where  there  is  either  rental  or  space 
value. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  the  Zenith  Motor  Car  Company,  Incorporated,  against 
Herman  N.  Karp,  Incorporated.  Judgment  for  defendant  for  $400  on 
its  counterclaim,  and  plaintiff  appeals.  Judgment  reversed,  and  new 
trial  ordered. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 
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Jacoby  &  Halle,  of  New  York  City  (Benjamin  W.  Goldberg,  of  New 
York  City,  of  counsel),  for  appellant. 

Deutsch,  Diamond  &  Deutsch,  of  New  York  City  Qacob  L.  Dia- 
mond, of  New  York  City,  of  counsel),  for  respondent 

WHITAKER,  J.  It  may  be  inferred  from  the  testimony  that  plain- 
tiff was  the  lessee  of  certain  premises,  although  there  is  nothing  defi- 
nite upon  the  subject,  and  that  defendant  stored  cars  with  it.  It  was 
conceded  on  the  trial  that  defendant  owed  plaintiflF  $100  for  such  stor- 
age. Defendant  claims,  that  he  had  a  contract  with  plaintiff,  which 
was  not  denied.    This  contract  was  as  follows: 

"Sept  6,  1919. 
''We,  the  Zenith  Motor  Car  Company,  hereby  agree  to  rent  to  Herman  N. 
Karp  space  for  six  (6)  pleasure  automobiles  at  a  flat  rental  of  sixty  dollars 
($60.00)  per  month  and  fifty  cents  (50^)  per  diem  for  each  additional  car. 

*Thls  agreement  becomes  effective  Saturday,  September  dth,  and  Is  to  re- 
main in  force  for  a  period  of  two  years. 

"[Signed]     B.  J.  Buahey, 
"President  of  Zenith  Motor  Car  Co. 
"Herman  N.   Karp,  Inc., 
"By  Herman  N.  Karp,  Pres.^* 

Defendant  claims  that  plaintiff  evicted  him.  from  possession  of  the 
premises,  wherever  they  may  have  been,  which  nowhere  appears  defi- 
nitely in  the  evidence,  and  that  by  reason  of  such  eviction  defendant 
was  damaged  in  the  sum  of  $1,000,  and  the  court  fixed  his  damages  at 
$500,  and,  deducting  the  $100  admitted  claim  of  plaintiff,  gave  defend- 
ant an  affirmative  judgment  for  $400. 

Counsel  argue  pro  and  con  as  to  whether  there  was  an  eviction  or  a 
surrender  of  the  premises,  basing  the  validity  of  the  judgment  upon 
the  determination  of  that  question.  The  evidence  in  the  case  is  entire- 
ly insuflScient  to  establish  either  an  eviction  or  a  surrender.  All  that 
the  record  discloses  is  that  plaintiff  agreed  to  rent  defendant  sufficient 
space  somewhere  in  the  world,  but  where  it  does  not  appear,  to  store 
six  pleasure  cars,  and  by  reason  of  having  given  up  the  place,  wherev- 
er it  was,  broke  the  contract  above  set  forth. 

Even  assuming  that  the  evidence  is  sufficient  to  establish  a  breach  of 
the  contract  upon  the  part  of  the  plaintiff,  there  is  not  sufficient  legal 
evidence  in  the  case  upon  the  question  of  damages  to  sustain  the  find- 
ing of  the  learned  trial  judge  that  the  defendant  was  damaged  $500 
by  reason  of  the  alleged  breach  of  the  contract.  This  court  is  of  the 
opinion  that,  in  order  to  prove  damages,  either  for  an  eviction  from 
premises  or  a  breach  of  a  contract  to  store  articles  therein,  the  evi- 
dence should  disclose  that  the  premises  are  located  in  some  place  where 
there  is  either  rental  or  space  value. 

The  judgment  in  favor  of  defendant  upon  its  counterclaim  should 
be  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  appellant  to 
abide  the  event    All  concur. 
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GROSS  ▼.  PAN-AMERICAN  EXPORT  CO^  Ine. 

(Supreme  Court,  Appellate  Term,  First  Department    May  24,  1921.) 

Action  ^=»53(1) — ^Assignee  of  part  of  entire  clidm  cannot  sue. 

There  can  be  but  one  action  at  law  on  an  entire  claim  for  goods  sold 
and  delivered,  and  one  cannot  sue  as  assignee  of  a  part  thereof. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Samuel  Gross  against  the  Pan-American  Export  Com- 
pany, Incorporated.  From  a  judgment  for  plaintiff,  after  trial  by  the 
court  without  a  jury,  deTendant  appeals.  Judgment  reversed,  and 
complaint  dismissed. 

Plaintiff  sues  as  assignee  of  a  part  of  an  entire  claim  for  goods  sold 
and  delivered  to  defendant.  The  lower  court  held  that  plaintiff  was 
entitled  to  recover,  although  he  sued  as  such  assignee. 

Argued  March  term,  1921,  before  BIJUR,  WAGNER,  and  LY- 
DON.  JJ. 

Richard  J.  Mackey,  of  New  York  City,  for  appellant 

Newman  &  Joseph,  of  New  York  City,  for  respondent 

PER  CURIAM.  Judgment  reversed,  with  $30  costs,  and  complaint 
dismissed,  on  the  authority  of  Dickinson  v.  Tysen,  125  App.  Div.  735, 
HON.  Y.Supp.269. 


BANNERMAN  et  aL  v.  HUGHES  et  aL 

(Supreme  Ck)urt,  Appellate  Term,  First  Department    May  ^  1821.) 

L  Landlord  and  tenant  ^»297 (2)— Notices,  not  purporting  to  emanate  from 
party  agreeing  to  give  notice,  were  insufficient. 

Where  a  lease  was  made  by  B.,  and  the  premises,  subsequently  cod- 
veyed  to  his  sons  and  himself  as  partners,  and  after  lessor's  death  a 
second  lease  was  made  by  F.  &  Co.»  Incorporated,  agents,  the  leases 
requiring  notices  of  termination  In  writing,  the  tenant  was  entitled  to  a 
writing,  signed  or  similarly  authenticated  by,  or  at  least  purporting  to 
emanate  from,  the  party  who  undertook  to  give  the- notice,  so  that  notices 
upon  each  lease  for  the  same  premises,  signed  **Estate  of  B.>  by  F.  A 
Co.,"  and  also  by  "F.  &  Co.,  by  F.  R.  F.,  President,"  must  be  held  insuffi- 
cient. 
2.  Landlord  and  tenant  <S=='297(2)— Where  written  notices  to  quit  temmey 
Were  insufficient,  doctrine  of  equitable  notice  lield  inapplicable. 

In  a  landlord's  proceeding  to  dispossess  tenant,  where  the  written 
notices  were  insuffident,  because  not  signed  or  similarly  authenticated  by, 
or  purporting  to  emanate  from,  the  party  undertaking  to  give  them,  the 
tenant  was  under  no  duty  to  guess  from  whom  the  notices  were,  and  the 
doctrine  of  equitable  notice  must  be  held  inapplicable. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Francis  Bannerman  aqd  another,  landlords,  against  P^- 
ton  M.  Hughes,  a  'tenant,  and  others  as  undertenants.    From  a  final 
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order  of  the  Municipal  Court  awarding  possession  of  the  premises  to 
the  landlords,  after  a  trial  by  a  judge  without  a  jury,  the  tenant  appeals. 
Final  order  reversed,  and  petition  dismissed,  with  costs. 

Argued  March  term,  1921,  before  BIJUR,  WAGNER,  and  LY- 
DON,  JJ. 

Powers  &  Kaplan  and  Joff e  &  JofFe,  all  of  New  York  City  (Abraham 
Kaplan,  Joseph  Joffe,  and  Samuel  J.  Levinson,  all  of  New  York  City,  of 
counsel),  for  appellant. 

Brison  Howie,  of  New  York  City  (Edward  S.  Grecnbaum,  of  New 
York  City,  of  counsel),  for  respondents. 

BIJUR,  J.  The  tenant  occupied  a  building  by  virtue  of  two  leases, 
signed  October  21,  1918,  and  December  16,  1918.  In  the  first  lease  one 
Francis  Bannerman  is  named  as  lessor.  Shortly  after  it  was  signed  he 
-conveyed  the  premises  covered  by  both  leases  to  his  two  sons,  Francis 
Bannefman,  Jr.,  and  David  B.  Bannerman,  and  himself,  as  partners. 
On  the  following  day  he  died.  Thereafter  the  second  lease  was  made, 
the  lessor  being  described  therein  as  "Frederick  Fox  &  Co.,  Inc., 
Agents."  Shortly  after  the  second  lease,  all  the  parties  in  interest  quit- 
claimed to  Francis  Bannerman,  Jr.,  and  David  Bannerman,  who  are  the 
present  landlords,  and  the  petitioners  in  the  present  proceeding.  Both 
leases  contain  in  paragraph  22  a  cancellation  clause  reading  in  part  as 
follows : 

"In  consideratloii  of  this  renting  and  the  covenants  herein  contained,  the 
lessor  reserves  the  right,  *  *  *  in  the  event  of  a  sale  of  demised  premises 
or  of  a  permanent  improvement  of  same,  to  terminate  this  lease  by  giving 
to  the  lessee  12  months'  previous  notice  in  writing  of  his  desire  so  to  do." 

On  or  about  the  1st  of  October,  1919,  the  following  written  notices 
were  sent  to  the  tenant : 

''Please  take  notice  that  pursuant  to  the  twenty-second  paragraph  of  your 
lease  from  Francis  Bannerman,  dated  October  21,  1018^  the  lease  is  hereby 
terminated  on  the  l6t  day  of  October,  1920,  and  you  will  accepD  this  as  a 
formal  written  notice  as  required  by  the  twenty-second  paragraph  of  the 
lease.  Estate  of  Francis  Bannerman, 

"By  Fred'k  Fox  Co.,  Inc. 
^Agents, 
.     **By  Frederick  P.  Fox,  Prea. 
"To  Peyton  M.  Hughes,  Esq.,  Tenant" 

'Tlease  take  notice  that  pursuant  to  the  twenty-second  paragraph  of  lease 
from  Frederick  Fox  &  Co.,  Inc.,  agents,  dated  the  15th  day  of  December, 
1918,  the  lease  is  hereby  terminated  on  the  1st  day  of  October,  1920,  and  you 
will  accept  this  as  a  formal  written  notice  as  required  by  the  twenty-second 
paragraph  of  the  lease.  Estate  of  Francis  Bannerman, 

"By  Fred'k  Fox  Co.,  Inc. 
''Frederick  Fox  &  Co.,  Inc., 

"By  Frederick  P.  Fox,  President. 
•*To  Peyton  M.  Hughes,  Esq.,  Tenant.** 

[1]  Various  points  are  raised  on  this  appeal,  which  I  do  not  consider 
it  necessary  to  discuss,  since  there  is  one  which  in  my  opinion  ne- 
cessitates a  reversal  of  the  final  order.  It  will  be  noted  that  both  notices 
purport  to  emanate  from  "Estate  of  Francis  Bannerman."  The  addi- 
tional inscription  on  the  notice  referring  to  the  second  lease,  "Fred'k 
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Fox  &  Co.,  Inc.,"  may  be  interpreted  either  as  an  authentication  of  the 
preceding  words,  "Fredlc  Fox  Co.,  Inc.,  Agents,"  or  as  an  individual 
signature  of  "Fred'k  Fox  &  Co.,  Inc.,"  without  affecting  in  any  degree 
the  view  which  I  take  of  the  insufficiency  of  the  notices.  The  contract 
provides  that  the  notices  shall  be  "in  writing."  It  seems  to  me  to  be 
practically  beyond  the  pale  of  doubt  that,  where  a  contract  expressly 
provides  that  it  may  be  terminated  by  a  notice  in  writing,  the  notice 
must  be  signed  or  similarly  authenticated  by,  or  at  least  purport  to 
emanate  from,  the  party  who  undertakes  to  give  the  notice.  See 
Griffin  v.  Barton,  22  Misc.  Rep.  228,  232,  49  N.  Y.  Supp.  1021,  affirmed 
27  App.  Div.  632,  50  N.  Y.  Supp.  1127. 

I  have  no  doubt  that  such  a  notice  is  subject  to  the  same  rules  of 
construction  and  interpretation  as  any  other  writing.  Mere  lack  of 
precision  in  the  subject-matter  of  the  notice  or  a  mere  literal  inaccuracy 
in  the  signature,  provided  the  whole  be  sufficiently  comprehensible  for 
its  intended  purpose  may  quite  properly  be  disregarded.  Jones  v. 
Phipps  (1868)  L.  R.  3  Q.  B.  567;  Codby  v.  Martinz,  11  Ad.  &  E.  721. 
That  question  is  not  presented  here.  The  fact  is  that  the  notices  did 
not  even  purport  to  be  given  by  the  parties  who  had  signed  the  leases, 
or  by  the  actual  owners  of  the  property  at  the  time  the  notice  was 
given.  Griffin  v.  Barton,  supra ;  Reeder  v.  Sayre,  70  N.  Y.  180,  26 
Am.  Rep.  567;  Legg  d.  Scot  v.  Benion,  Willes,  43.  It  is  quite  true  that 
an  unsigned  notice  in  writing  delivered  by  an  individual  in  person  is  an 
adequate  notice  emanating  from  him,  but  it  is  not  a  notice  in  writing 
from  him.  See  Mentz  v.  Newwitter,  122  N.  Y.  491,  25  N.  E.  1044,  11 
L.  R.  A.  97,  19  Am.  St.  Rep.  514. 

The  manifest  purpose  of  the  requirement  that  the  notice  shall  be  in 
writing  is  that  the  instrument  by  which  the  respective  rights  and  lia- 
bilities of  the  parties  are  to  be  terminated  shall  be  of  a  character  and 
dignity  proportionate  to  the  importance  of  its  intended  effect.  If  a 
notice  unsigned,  delivered  by  a  party  in  person,  meets  this  requirement, 
one  might  almost  be  tempted  to  inquire  whether  his  mere  signature  in 
writing,  delivered  by  any  person,  would  be  sufficient  to  authenticate  a 
notice  given  orally,  coincident  with  its  delivery. 

As  I  have  said  above,  were  there  a  mere  inaccuracy  in  the  signature 
the  question  would  be  entirely  different.  In  this  case  we  have  the  sig- 
nature of  persons  who  were  neither  the  parties  to  the  original  leases 
nor  the  present  owners  of  the  property.  1  pass  by  the  point  that  the 
words  "Estate  of  Francis  Bannerman"  describe  no  legal  entity  at  aU, 
and  assume  for  the  moment  that  in  popular  parlance  the  ordinary  busi- 
ness man  might  understand  what  persdns  were  intended  to  be  indicated 
by  that  description — difficult  though  it  may  be  to  successfully  make  that 
supposition.  The  difficulty  in  the  instant  case  is  that  the  notice  did  not 
pretend  to  emanate  from  the  persons  who  might  ordinarily  be  under- 
stood to  comprise  the  "Estate  of  Francis  Bannerman" — the  owners 
being  in  reality  the  grantees  of  Francis  Bannerman  and  grantees  of  his 
successors,  even  though  they  happen  to  have  been  two  of  his  sons. 

[2]  The  respondents  without  precisely  making  that  claim  indicate 
an  appeal  to  the  doctrine  of  equitable  notice.  See  Williamson  v.  Brown, 
15  N.  Y.  354;  Anderson  v.  Blood,  152  N.  Y.  285,  46  N,  E.  493,  57 
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Am.  St.  Rep.  515.  That  doctrine,  however,  has  no  application  what- 
soever to  the  circumstances  of  the  case  at  bar.  This  is  not  a  case  where, 
to  prevent  fraud  and  overreaching  by  a  party,  the  courts  will  hold  him 
chargeable  with  information  brought  to  his  attention,  or  which  he 
should  properly  have  obtained  by  reason  of  other  facts  called  to  his 
notice.  The  question  here  is  whether  one  party  has  availed  of  his 
rights  under  a  contract  by  the  prescribed  means  of,  another  instrument 
equivalent  in  force  and  dignity.  Under  these  circumstances  no  duty 
rested  on  the  tenants  to  make  any  inquiries  of  any  kind.  By  agree- 
ment they  were  entitled  to  be  apprised  in  a  certain  way  of  the  termina- 
tion as  well  of  their  rights  as  of  their  liabilities.  What  they  might 
think  or  suspect  is  wholly  immaterial.  It  is  true  that  they  might  have 
guessed  that  the  notice  was  intended  to,  or  perhaps  did,  emanate  from 
tfie  then  owners  of  the  property.  They  might  also  have  guessed  the 
contrary.    They  were  chargeable  with  no  duty  in  either  respect. 

Final  order  reversed,  with  $30  costs,  and  petition  dismissed,  with 
costs.    All  concur. 


GRBBN  V.  ENMS^PERT  el  aJL 

(Supreme  CJourt,  AppeUate  Term,  First  Department.    May  12,  1^1.) 

1.  Sales  <S=3>52<7)— Evidenee  Insofflcieiit  to  sofltain  allegation  of  fraudulent 

representation  that  fumlture  was  new. 

In  an  action  by  the  lessee  of  a  flat  to  recover  for  frand  of  the  lessor  and 
the  party  who  brought  abont  the  lease  in  respect  of  a  purchase  of  fnrni- 
ttire  in  the  flat,  evidence  held  Insufficient  to  sustain  allecration  of  fraudu- 
lent representation  that  the  furniture  was  new ;  the  only  evidence  beincr 
that  there  was  a  statement  that  the  apartment  had  been  newly  furnished. 

2.  Sales  ^='41— Law  will  not  proteet  purehaaer  from  Indolenee  In  falling  to 

examine  carefully. 

The  law  will  not  protect  one  buying  furniture  In  the  flat  which  he 
was  leasing  against  his  own  indolence  and  carelessness  in  not  carefully 
examining  the  furniture  to  discover  defects,  where  there  was  no  repre- 
sentation that  the  furniture  was  new ;  the  rule  of  caveat  emptor  applying. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Eugene  Green  against  Remeldina  Knoeppert  and  another. 
From  a  judgment  for  plaintiff,  defendants  appeal.  Reversed,  and  com- 
plaint dismissed. 

Argued  April  Term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

S.  A.  Hyman  &  A.  N.  Slomon,  of  New  York  City  (Sol.  A.  Hyman,  of 
New  York  City,  of  counsel),  for  appellants. 

M.  J.  Winston,  of  New  York  City,  for  respondent. 

WHITAKER,  J.  The  action  is  for  fraud.  Plaintiff  claims  that  he 
was  induced  to  purchase  the  furniture  in  a  flat  which  plaintiff  leased, 
through  the  agency  of  the  defendant  Sheeran,  f^pm  defendant  Knocp- 

■  ■  ■■•  ■  ■  ■  ■  y        ■  ■  ■ 

^cs9For  other  case*  see  aame  topic  A  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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pert,  by  the  false  and  fraudulent  representations  made  by  the  defend- 
ants. The  testimony  shows  that  the  plaintiff  saw  the  furniture  on  three 
separate  occasions  when  he  visited  the  apartment,  and  assisted  in 
making  an  inventory  of  the  different  articles.  Plaintiff  testifies  that 
he  did  not  examine  the  furniture,  although  the  testimony  shows  he  had 
ample  opportunity  to  do  so,  and  "looked  at  it"  After  the  plaintiff 
took  possession  and  had  paid  the  purchase  price  of  $1,250,  he  made  an 
examination  and,  as  he  claims,  discovered  some  of  the  smaller  articles, 
such  as  glasses  and  two  chairs,  had  been  damaged,  and  that  the  back 
legs  or  feet  of  a  bureau  were  missing ;  that  the  carpets  were  torn  and 
ragged,  and  the  curtains  patched,  etc.  PlaintiflF  discovered  these  de- 
fects after  he  made  an  examination  subsequent  to  the  time  the  pur- 
chase was  made.  It  is  evident  from  the  testimony  that  all  the  defects 
claimed  could  have  been  discovered  by  an  ordinary  examination  before 
plaintiff  paid  the  purchase  price.  Plaintiff  also  claims  that  the  furni- 
ture was  old. 

While  plaintiff  testified  that  he  relied  upon  the  representations  of 
the  defendant  Sheeran  "that  this  furniture  he  purchased  was  new," 
there  is  no  direct  evidence  that  the  defendants  or  either  of  them  ever 
stated  to  the  plaintiff  that  the  furniture  was  "new."  All  that  defend- 
ant Sheeran  said  to  plaintiff  was  that  the  apartment  had  been  "newly 
furnished."    The  following  question  was  asked  plaintiff; 

"Did  he  (referring  to  defendant  Sheeran)  say  he  had  It  famished  with 
new  furniture,  or  was  It  newly  furnished?  A.  He  said  he  had  it  newly 
furnished." 

This  is  reiterated  by  the  brother  of  plaintiff,  who  was  a  witness  for 
plaintiff  and  heard  the  conversation.  Defendant  told  plaintiff  that  the 
furniture  had  been  purchased  four  months  ago,  and  that  the  apartment 
had  been  "newly  furnished."  Both  plaintiff  and  his  brother,  at  de- 
fendant's request,  "looked"  at  the  furniture,  but  did  not  "examine"  it, 
and  his  brother  said  it  was  all  right 

The  defendant  Knoeppert  made  no  representations  to  plaintiff,  and 
plaintiff  testified  that  she  made  "no  attempt  to  conceal"  any  of  the 
furniture  or  articles  from  him,  nor  did  she  attempt  to  stop  plaintiflF 
from  examining  any  of  the  things.  Plaintiff's  brother  testified,  while 
looking  at  the  furniture,  etc.,  with  plaintiff,  that  it  "was  in  plain  view ; 
we  could  not  help  seeing  it ;  we  looked  at  it." 

[1,2]  At  the  end  of  plaintiff's  case,  defendants  moved  to  dismiss. 
•  The  motion  was  denied.  I  think  it  should  have  been  granted.  There 
is  not  sufficient  evidence  to  sustain  the  allegation  of  fraudulent  rep- 
resentation, and  there  is  not  evidence  of  concealment  by  the  defend- 
ants. The  only  claim  made  by  the  plaintiff  upon  which  an  action 
for  fraud  can  be  based  is  that  the  defendant  represented  the  furni- 
ture to  be  "new."  There  is  no  such  evidence  in  the  record.  The 
defendant  Sheeran  simply  stated  that  the  apartment  had  been  newly 
furnished;  that  it  was  newly  furnished  four  months  previous.  This 
evidence  was  true.  The  facts  bring  the  case  clearly  within  the  rule 
of  caveat  emptor.  The  plaintiff  had  ample  opportunity  to  examine  the 
property,  and  did  look  at  it,  and  saw  it  several  times,  and  all  of  the  de- 
fects cqmplained  of  would  have  been  disclosed  by  an  ordinary  ex- 
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amination.  The  law  will  not  protect  a  purchaser  against  his  own  indo- 
lence and  carelessness  in  a  case  like  the  present.  The  case  presented 
by  the  plaintiff  is  simply  one  wheft  the  plaintiff,  through  his  own  in- 
dolence and  carelessness,  paid  $500  more  than,  the  articles  purchased 
'were  worth,  as  the  jury  has  decided  by  their  verdict  for  $500  against 
the  defendants. 

The  courts  will  not  relieve  a  person  against  a  bad  bargain,  where 
there  is  no  fraud  or  duress  shown,  and  the  parties  to  the  bargain  stand 
in  equal  relationship. 

The  judgment  should  be  reversed  with  $30  costs,  and  the  complaint 
dismissed,  with  costs*    All  concur. 


LYNN  T.  SCHEFFRES. 

(Supreme  €k)iirt,  AppeUate  Term,  First  Department.    May  6, 1921.) 

Courts  ^=^189  (7) —Amendment  of  complaint  in  City  Courl  permitted^  wliere 
not  dearly  shown  court  had  no  Jurisdiction. 

Where  a  proposed  amended  complaint  did  not  show  so  clearly  that 
the  action  was  in  the  natare  of  an  accounting  between  partners  as  to 
warrant  a  holding  that  the  City  Court  had  no  Jurisdiction,  plalntifl  should 
be  allowed  to  amend  his  complaint,  so  that  the  jurisdictional  question 
might  be  determinedi  after  issue  Joined  or  on  the  trial. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Arthur  Ljmn  against  Charles  SchefFrcs.    From  an  order 
denying  plaintiff's  motion  to  serve  an  amended  complaint,  plaintiff  . 
aopeals    Reversed. 

Argued  AprU  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

Julius  A.  Horwitz,  of  New  York  City  (Reuben  Dorfman,  of  New 
York  City,  of  counsel),  for  appellant. 

William  C.  Wolf,  of  New  York  City,  for  respondent. 

WHITAKER,  J.    The  original  complaint  was  as  follows : 

''The  plaintiff,  complaining  of  the  defendant,  by  Julius  A.  Horwits,  his  at- 
torney, respectfully  shows  and  alleges  to  this  court: 

"1.  That  on  or  about  the  1st  day  of  August,  1919,  the  plaintiff  and  the 
defendant  entered  into  an  agreement  wherein  and  whereby  the  defendant  was 
to  purchase  on  behalf  of  the  plaintiff  and  defendant  certain  cotton  goods,  the 
market  value  of  which  was  at  that  time  34  cents  per  yard. 

"2.  That  thereupon  and  thereafter,  as  per  the  aforesaid  agreement,  the 
plaintiff  and  the  defendant  Jointly  and  seyerally  went  into  the  market  and 
purchased  15,000  yards  of  cotton  goods  at  84  cents  per  yard,  the  said  cotton 
goods  to  be  deUvered  to  and  charged  to  the  account  of  the  defendant,  but  for 
the  joint  benefit  of  both  the  plaintiff  and  the  defendant 

*^.  That  it  was  further  agreed  between  the  plaintiff  and  the  defendant, 
under  the  aforesaid  agreement,  that  the  said  plaintiff  shall  dispose  of  or  sell 
the  said  merchandise  for  the  Joint  benefit  and  profit  of  the  plaintiff  and  de- 
fendant, immediately  after  the  same  was  to  be  deUvered  to  the  defendant  at 
his  place  of  business  in  the  borough  of  Manhattan,  city  of  New  Tork,  for  as 
high  a  price  as  the  said  material  would  bring  in  the  open  market  at  such 

^s»For  other  cates  see  lamt  topic  A  KBY>NUMBEa  in  aU  Key-Numbered  Digeste  a  Indexes 
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time,  and  that  the  plaintiff  and  the  defendant  should  divide  the  profits  deriyed 
from  the  sale  of  the  said  merchandise  equally,  share  and  share  alike. 

''4.  That  it  was  further  agreed  and  understood  between  the  plalntllf  and 
the  defendant,  under  the  aforesaid  agreement,  that  the  said  defendant  shall 
furnish  part  or  all  the  necessary  money  to  purchase  the  said  cotton  goods, 
and  that  the  plaintiff  shoruld  be  responsible  to  the  defendant  to  the  extent  ot 
one-half  of  any  losses  that  the  said  defendant  and  the  plaintiff  might  sustain, 
due  to  a  declining  market,  or  in  the.  event  that  they  should  be  compelled  to 
dispose  of  the  said  cotton  goods  after  their  delivery  for  a  price  lower  than 
the  cost,  34  cents  per  yard. 

"5.  That  the  plaintiff,  in  order  to  fulfill  each  and  every  part  of  his  agree- 
ment with  the  defendant,  and  in  order  to  show  his  good  faith,  and  at  the 
request  of  the  defendant  above  named,  delivered  to  the  said  defendant  a  check 
for  the  sum  of  $100  on  or  about  the  10th  day  of  August,  1919,  as  a  part 
payment  of  his  share  of  the  expense  of  this  transaction,  which  said  check 
was  thereafter  returned  to  the  plaintiff  for  reasons  unknown  to  him. 

"6.  That  it  was  further  agreed  between  the  plaintiff  and  the  defendant 
that,  in  the  event  that  there  should  be  a  decline  in  the  market  and  the  price 
of  the  said  organdie  cotton  goods  forced  down  to  a  figure  lower  than  34  cents, 
the  amount  paid  for  the  said  goods,  that  the  plaintiff  was  to  compensate  the 
defendant  for  one-half  of  his  losses  in  the  following  manner:  Either  by 
payment  in  cash  to  the  defendant  of  one-half  the  said  losses  as  hereinbefore 
mentioned,  or  by  placing  himself  in  the  service  of  the  defendant  as  a  salesman 
at  a  salary  of  $50  per  week  for  as  many  weeks  and  until  such  time  as  his 
said  services  shall  equal  the  amount  of  the  said  losses  so  to  be  borne  by  the 
said  plaintiff. 

"7.  That  thereupon  and  thereafter  a  part  of  the  said  merchandise  was  de- 
livered to  the  defendant,  and  the  plaintiff  thereupon  attempted  to  perform  his 
part  of  the  said  agreement ;  but  the  defendant  would  not  permit  the  plaintiff 
to  do  so,  for  reasons  unknown  to  the  plaintiff. 

"8.  That  the  defendant  thereupon  and  thereafter  demanded  from  the  plain- 
tiff the  sum  of  $500  to  pay  his  share  of  the  cost  of  the  said  merchandise,  and 
the  plaintiff  did  so  offer  and  deliver  to  the  defendant  a  check  for  the  stun  of 
;^00  as  requested,  which  check  was  subsequentty  returned  to  the  plaintiff  for 
reason  unknown  to  the  plaintiff. 

"9.  That  the  defendant  has  made  it  impossible  for  and  prevented  the  plain- 
tiff to  perform  his  part  of  the  said  agreement  to  be  performed  by  him,  and 
the  defendant  has  failed  to  perform  each  and  every  part  of  his  agreement 
on  his  part  to  be  performed,  and  that  the  plaintiff  has  been  and  ever  was 
willing  and  able  to  perform  his  part  of  the  said  agreement  to  be  performed 
by  him. 

"10.  That,  due  to  the  failure  of  the  defendant  to  perform  each  and  every 
part  of  his  agreement  with  the  plaintiff  as  aforesaid,  the  plaintiff  was  dam- 
aged in  the  sum  of  $1,080. 

"Wherefore  plaintiff  demands  judgment  for  the  sum  of  $1,060,  with  interest 
thereon  from  the  1st  day  of  January,  1920,  besides  the  costs  and  disburse- 
ments of  this  action." 

Upon  the  trial  of  the  action  the  justice  was  of  the  opinion  that  the 
complaint  was  bad,  and  ought  to  be  amended  to  state  more  clearly  the 
cause  of  action.  In  order  to  give  the  plaintiff  an  opportunity  to  amend 
his  complaint,  the  court  allowed  plaintiff  to  withdraw  a  juror.  This  ac- 
tion on  the  part  of  the  court  was  as  far  as  the  court  could  go,  so  tanta- 
mount to  authorizing  the  amendment.  The  court  did  not  hold  that  the 
court  had  no  jurisdiction.  The  proposed  amended  complaint  does  not 
show  so  clearly  that  the  action  is  in  the  nature  of  an  accounting  be- 
tween partners  as  to  warrant  such  a  summary  and  final  disposition  of 
the  case.  We  think  the  plaintiff  should  be  allowed  to  amend  his  com- 
plaint, and  the  jurisdictional  question  finally  determined  after  issue 
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joined,  or  upon  the  actual  trial  of  the  case,  when  all  the  facts  wfll  be 
before  the  court,  and  the  question  can  be  more  intelligently  detennincd. 
This  will  enable  the  olaintiff,  if  he  has  a  just  cause  of  action,  to  have 
his  day  in  court,  and  have  his  rights  finally  judicially  detennined. 

The  order  should  be  reversed,  with  $10  costs  and  disbursements,  and 
the  plaintiff  allowed  to  serve  his  amended  complaint,  upon  the  payment 
of  costs  to  date  of  trial ;  costs  to  be  set  off. 


BEROEB  V.  KRAMER. 

(Supreme  Court,  Appellate  Term,  First  Department,    liay  12,  1021.) 

Sales  ^=»347<2)— Check  held  to  be  deemed  payment  on  aceoimt  only  in  event 
of  subsequent  sale. 

In  action  on  a  check,  given  by  defendant  in  return  for  a  receipt,  signed 
by  plaintiff:  "Received  of  •  •  •  on  account  for  sale  of  delicatessen 
store.  *  *  *  The  above  money  la  taken  without  prejudice  in  any 
way.  This  receipt  expires  on  Jan.  4,  1921,  on  which  date  or  before  tenta- 
tive papers  must  be  signed  by  the  buyer,  said  papers,  however,  to  be  en- 
tirely satisfactory  to  the  seller" — held,  that  the  amount  of  the  check  was 
only  a  payment  on  account  in  the  event  that  an  actual  sale  did  take  placxf 
January  4,  and  merely  a  deposit  to  secure  plaintiff  against  damage  in 
case  there  should  be  a  sale,  and  proof  that  no  sale  actually  took  place 
constituted  a  valid  defense. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  EKs- 
trict. 

Action  by  Isidore  Berger  against  Morris  Kramer.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Judgment  reversed,  and  complaint 
dismissed. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

Abraham  Brekstone,  of  New  York  City,  for  appellant. 
Levirin  &  Scherer,  of  New  York  City  (Edward  Scherer,  of  New  York 
City,  of  counsel),  for  respondent. 

GUY,  J.  This  action  was  brought  to  recover  the  amount  of  a  check 
^ven  by  defendant  to  plaintiff.  At  the  time  of  the  delivery  of  the 
check,  the  following  receipt  was  given  by  plaintiff  to  the  defendant : 

"December  31,  ld20. 

''Received  of  Morris  Kramer,  of  655  Alabama  avenue,  Brooklyn,  N.  X.»  the 
sum  of  five  hundred  dollars  ($500)  in  check  on  account  for  sale  on  delicatessen 
store  located  at  No.  1893  Ogden  Ave.,  Bronx,  N.  Y.,  for  the  sum  of  seven 
thousand  dollars  ($7,000.00).  The  above  money  is  taken  without  prejudice 
in  any  way.  This  receipt  expires  on  January  4,  1921,  on  which  date  or 
before  tentative  papers  must  be  signed  by  the  buyer,  said  papers,  however, 
to  be  entirely  satisfactory  to  the  seller." 

It  was  testified  by  plaintiff  that  the  store  was  guaranteed  to  take  in 
$800  a  week: 

"If  he  sees  the  store  gets  in  $800  a  week,  he  must  buy  the  store." 

^SS»Woi  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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The  defetidatit  testified  that  the  check  was  not  to  be  deposited  until 
the  papers  were  drawn,  and  in  case  the  deal  was  not  closed  by  Tuesday, 
January  4,  1921,  it  was  to  be  declared  off.  Defendant's  brother-in-law 
was  allowed  to  remain  in  the  store  from  December  31st  to  watch  the 
store  for 'defendant,  till  defendant  came  back  from  Philadelphia.  On 
January  4,  1921,  the  date  set  for  delivery  of  the  bill  of  sale  and  com- 
pleting of  the  transaction,  plaintiff  and  defendant  went  to  the  office  of 
plaintiff's  attorney,  who  was  not  in,  and  it  was  agreed  that  the  time  for 
the  completing  of  the  transaction  should  be  extended  until  January  7, 
1921.  On  January  S,  1921,  defendant  notified  plaintiff  that  the  deal 
was  oflF  and  demanded  the  return  of  the  check,  which  was  refused.  The 
check  was  held  by  plaintiff  until  January  17,  1921,  when  it  was  de- 
posited by  plaintiff,  and  payment  refused  by  order  of  the  defendant 
The  check  bears  the  indorsement : 

"As  a  deposit  on  store,  1393  Ogden  Avenue,  Bronx. 
"I.  Berger." 

This  indorsement  on  the  check  was  made  after  the  rights  of  the 
parties  had  been  established  by  defendant's  notice  that  the  deal  was  oft. 
It  is  quite  clear  from  the  language  of  the  receipt: 

"The  above  nioney  is  taken  without  prejudice  in  any  way.  This  receipt 
expires  on  January  4,  1921,  on  which  date  or  before  tentative  papers  must  be 
signed  by  the  buyer,  said  papers,  however,  to  be  entirely  satisfactory  to  the 
seller" 

— ^that  no  actual  sale  took  place  on  December  31,  1920,  and  that  the 
amount  of  the  check,  $500,  was  only  to  be  deemed  a  payment  on  account 
in  the  event  that  an  actual  sale  did  take  place  on  January  4,  1921.  No 
sale  having  taken  place  before  or  after  that  date,  the  money  must  be 
regarded  merely  as  a  deposit  to  secure  plaintiff,  the  seller,  against  dam- 
age in  case  that  by  the  happening.of  subsequent  events  defendant  became 
obligated  to  purchase  and  failed  to  do  so. 

In  the  absence  of  any  proof  of  damage,  the  defendant,  in  the  event 
that  the  check  had  been  paid,  would  Have  been  entitled  to  a  return  of 
the  money,  and  the  proof  that  the  sale  never  actually  took  place  con- 
stituted a  valid  defense  in  this  action. 

The  judgment  must  therefore  be  reversed,  and  the  complaint  dis- 
missed, with  $30  costs  in  this  court  and  costs  in  the  court  below.  All 
concur. 


BEGGS  V.  FLINT. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  17,  1921.) 

Contracts  <@=>65(3) — Contract  to  pay  lender  to  corporation  in  consideration 
of  release  of  corporation's  obligation  to  lender  held  supported  by  con- 
sideration. 

Where  plaintiff's  assignor  had  loaned  money  to  a  corporation,  and  de- 
fendant, to  secure  a  release  of  the  corporation's  obligation  to  such  assignor, 
signed  an  agreement  to  pay  to  such  assignor  one-third  of  the  loan,  with 
interest,  defendant's  obligation  was  supported  by  consideration. 


^s^For  oUier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  iDdexfS 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  James  E.  Beggs  against  Stanley  B.  Flint  From  a  judg- 
ment of  the  Municipal  Court  in  favor  of  defendant  after  a  trial  be- 
fore the  court  without  a  jury,  plaintiff  appeals.  Reversed,  with  costs, 
and  judgment  ordered  for  the  plaintiff. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

Griffiths,  Sarfaty  &  Content,  of  New  York  City  (Harold  A.  Con- 
tent, of  New  York  City,  of  counsel),  for  appellant. 

Thomas  P.  Hall,  of  New  York  City,  for  respondent 

WHITAKER,  J.  It  appears  from  the  record  that  originally  the 
plaintiff's  assignor,  Mrs.  Ives,  loaned  to  the  Armstead- Flint  Company, 
of  which  defendant  was  an  officer  and  stockholder,  $10,000,  for  which 
the  company  gave  her  note  or  notes  for  a  5  and  10  year  term;  that 
thereafter  the  company  became  financially  embarrassed,  and  the  offir 
cers  had  an  opportunity  to  sell  the  company  to  a  person  who  was 
willing  to  assume  all  the  merchandise  obligations  and  certain  capital 
stock  (of  which  defendant  was  a  holder)  obligations,  provided  the 
company  could  get  releases  from  certain  other  matters  of  which  the 
obligation  to  plaintiff  was  one.  The  defendant  Flint,  Mr.  Armstead, 
and  Mr.  Baker,  representing  the  corporation,  had  a  conference  on  the 
subject,  and  Mr.  Baker,  the  chief  witness  for  plaintiff,"  was  delegated 
to  go  to  Mrs.  Ives  and  see  what  could  be  done  in  getting  a  release 
of  the  company's  notes  to  her,  amounting  to  $10,000.  If  the  release 
from  plaintiff  could  be  obtained,  the  transaction  with  the  proposed 
purchaser  of  the  corporation  could  be  consummated,  and  the  company 
kept  from  bankruptcy,  which  was  the  real  object  of  getting  the  re- 
)Mrse.  Mr.  Baker,  representing  the  defendant,  and  Mr.  Armstead 
iv^nt  to  Rushford  to  see  Mrs.  Ives,  the  plaintiff's  assignor,  and  told 
her  the  condition  that  the  company  was  in;  that  if  the  company 
went  through  bankruptcy  her  equity  would  be  very  small;  that  we 
(meaning  Baker,  defendant  Flint,  and  Armstead)  had  borrowed  the 
money  from  her  largely  on  personal  grounds  and  with  personal  guar- 
antees that  she  would  not  lose  thereby,  and  Baker  explained  to  her 
that  they  (meaning  himself,  defendant  Flint,  and  Armstead)  "were 
down  on  our  uppers";  that  they  did  not  know  when  they  would  he 
able  to  repay  this  money;  that  they  were  willing  to  assume  interest 
on  it,  if  we  were  not  pressed.  The  result  of  which  was  the  agreement 
upon  which  this  acti<Hi  is  based,  and  which  provides  as  follows : 

'^ Agreement  entered  into  between  Arlie  O.  Ives,  of  Rasbford,  N.  Y.,  herein- 
after called  the  party  of  the  first  part,  and  Stanley  B.  Flint  of  New  York 
City,  hereinafter  called  the  party  of  the  second  part: 

"The  party  of  the  first  part,  as  of  January  1,  1915,  loans  to  the  party  of 
the  second  part  the  sum  of  $3,333.33,  subject  to  the  following  provisions: 

"First — ^Tbe  said  loan  shall  be  for  a  period  of  twenty  years. 

"Second — ^That  party  of  the  first  part  shall  not  have  the  power  to.  force 
collection  of  the  sum  loaned,  prior  to  the  expiration  of  twenty  years. 

•Third — ^That  the  party  of  the  second  part  shall  have  the  privilege  of  pay- 
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log  off  this  loan  In  parts  prior  to  the  expiration  of  this  agreement  or  in 
whole  thereby  canceling  this  agreement  at  any  time. 

"Fourth — ^That  party  of  second  part  hereby  undertakes  to  pay  interest 
semiannually  at  the  rate  of  6  per  cent  per  annum  on  the  amount  loaned  or  od 
such  part  as  shall  have  not  been  paid. 

"Fifth — ^That  party  of  the  first  part  hereby  constitutes  George  S.  Baker  as 
her  agent  and  attorney  to  take  care  of  the  provisions  of  this  contract  and  to 
collect  interest  and  accept  pasrments  on  principal  from  party  of  the  second 
part,  and  transmit  same  to  party  of  the  first  part,  and  all  dealings  between 
party  of  the  first  part  and  party  of  the  second  part  shall  be  through  said  agent 
and  attorney. 

"This  agreement  entered  Into  this  27th  day  of  February,  1©16. 

"Arlie  O.  Ives,  Party  of  the  First  Part. 
"S.  B.  FUnt,  Party  of  the  Second  Part,- 

Upon  the  faith  of  this  agreement,  Mrs.  Ives,  plaintiff's  assignor, 
released  the  indebtedness  of  the  Armstead  Flint  Company,  and  sur- 
rendered its  note  of  $10,000.  Baker  gave  Mrs.  Ives,  plaintiff's  as- 
signor, his  personal  note  for  $10,000  until  Baker  "could  get  those  pa- 
pers (meaning  the  agreement  sued  upon)  signed."  When  Baker  sent 
the  agreement  upon  which  this  action  is  based  to  defendant  Flint,  he 
wrote  the  following  letter: 

"Lawrence,  Mass.,  February  6, 1915. 

"Dear  Stanley:  Inclosed  are  papers  for  your  signature.  They  represent 
the  best  possible  deal  I  could  put  through  and  have  the  best  of  feeling  to 
boot.  It  was  my  idea  to  have  all  our  signatures  on  one  sheet  in  connection 
with  the  Ives  matter,  so  please  sign  up  and  return  to  me.  Mrs.  Ives  said  she 
did  not  care  about  interest,  but  in  case  she  should  be  up  against  It  for  inter- 
est, as  the  money  is  borrowed,  that  she  might  call  on  us  sometime  for  part 
of  it,  but  she  hoped  not,  and  would  not  ask  to  have  it  included. 

"The  Ives  agreement  calls  and  'endeavor'  to  pay  interest  and  no  power  of 
collection  for  twenty  years.  It  is  my  feeling  that  you  will  read  between  the 
lines  of  this  agreement  what  was  intended  to  be  drawn  there.  She  wants 
her  interest  during  her  lifetime  all  right,  and  if  at  the  end  of  twenty  years 
her  estate  can  collect  on  this  agreement,  they  will  do  better  than  an  attorney 
friend  of  mine  in  Syracuse  thinks  they  can,  since  they  cannot  stop  us  fiM 
making  over  everything  we  possess  to  our  wives  the  day  before  the  20  yiir 
limit  expires.  This  agreement  I  drew  up  roughly  for  Mrs.  Ives,  and  same  is 
satisfactory  to  her.    I  gave  her  my  personal  note  for  $10,000  in  the  meantime. 

^'Please  return  all  these  papers  to  me,  that  I  may  forward  same  with 
proper  letters  to  proper  parties.  Have  been  tied  up  and  have  not  had  op- 
portunity to  go  over  this  before. 

"Sincerely,  G.  S.  B." 

The  defendant  claims  as  his  defense  that  he  sJ&ned  the  paper  to 
help  out  Mrs.  Ives  "in  a  charitable  way" ;  that  there  was  no  legal  ob- 
ligation upon  His  part;  that  he  was  not  an  officer  of  the  company 
when  the  contract  was  signed,  and  there  was  not,  nor  was  there  in- 
tended to  be,  any  legal  obligation  upon  his  part.  Defendant  does 
not  explain  how  he  could  expect  to  help  Mrs.  Ives  in  "a  charitable 
way"  by  entering  into  an  obligation  that  could  not  be  enforced,  and 
which  he  refused  to  comply  with,  and  upon  the  faith  of  which  she  sur- 
rendered a  $10,000  note.  The  obligation  of  the  defendant  to  pay  the 
interest  on  this  contract  is  plain  ^and  explicit,  and  is  supported  by  an 
ample  consideration.  There  was  no  defense  made  out  upon  the  trial, 
and  the  judgment  for  the  defendant  has  nothing  to  support  it.  The 
record  shows  a  deliberate  attempt  upon  the  part  of  the  persons  con- 
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cemed  in  this  transaction  to  cheat  the  plaintiflf's  assignor  out  of  the 
money  she  loaned  to  the  Armstead  Flint  Company,  foolishly,  perhaps, 
but  in  ^ood  faith; 

The  judgment  in  favor  of  defendant  should  be  reversed,  with  $30 
costs,  and  judgment  ordered  for  the  plaintiff  for  the  amount  of  $999.99, 
with  interest  from  February  27,  1920,  and  costs. 

GUY,  J.,  concurs  in  the  result 
WEEKS,  J.,  concurs. 


HASTINGS  V.  TAYLOB. 

(Supreme  Court,  Appellate  Term,  First  Department.     Hay  6,  1821.) 

Damages  ^=»106— Measure  for  loss  of  use  of  taxicab  is  rental  valuer  not  lost 
profits. 

Where  taxicab  was  damaged,  and  owner  lost  the  use  thereof,  the 
measure  of  damages  for  loss  of  use  is  the  rental  value  of  the  car  during 
the  period  required  to  make  the  repairs,  and  not  the  net  average  profit 
that  the  plaintiff  would  have  made.  • 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  Michael  Hastings  against  George  C.  Taylor,  as  President 
of  the  American  Express  Company.  From  a  judgment  for  plaintiff, 
entered  after  trial  before  the  court  and  a  jury,  defendant  appeals. 
Judgment  reversed,  and  new  trial  ordered. 

Ar^ed  March  term,  1921,  before  BIJUR,  WAGNER,  and  LY- 
DON,  JJ. 

Edgar  R.  Kraetzer,  of  New  York  City,  for  appellant. 
William  H.  Daly,  of  New  York  City,  for  respondent. 

LYDON,  J.  The  plaintiff  brought  this  action  to  recover  damages  for 
injuries  to  and  loss  of  use  of  his  taxicab,  alleged  to  have  been  caused 
by  the  negligence  of  the  defendant.  The  record  shows  that  the  cost  of 
repairs  was  $790.40,  and  the  loss  of  use  amounted  to  $185,  and  recovery 
was  had  for  the  full  amount. 

As  to  the  first  item,  the  issue  presented  a  question  of  fact  as  to  the- 
negligence  and  resulting  damage,  which'  was  decided  by  the  jury  in 
favor  of  the  plaintiff.  If  that  were  the  only  question  to  consider  on 
this  appeal,  we  would  not  disturb  the  judgment ;  but  I  think  the  wrong 
rule  of  damages  was  applied  as  to  the  second  item,  involving  the  loss  of 
use.  To  prove  the  amount  of  his  damage  for  such  loss  of  use  the  plain- 
tiff testified  as  follows : 

"Q.  State  what  your  net  average  profit  was  at  the  time,  per  day.  A.  At 
that  time  my  profit  would  average  about  $5  a  day,  outside  of  expenses.  The 
expenses  goes  first" 

To  all  of  this  testimony  the  defendant  duly  objected  and  excepted. 
Likewise  the  defendant  excepted  to  the  charge  of  the  court  to  the  effect 

^=s9For  other  cases  see  same  topic  &  KBT-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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that,  if  plaintiff  was  entitled  to  a  verdict,  he  might  recover  his  profits. 
The  evidence  furnished  by  the  plaintiff  as  to  his  damages  for  loss  of 
use  was  similar  to  that  offered  in  the  case  of  Naughton  Mulgrew  Motor 
Co.  v.  Westchester  Fish  Co.,  105  Misc.  Rep.  595,  173  N.  Y.  Supp.  437, 
and  in  that  case  this  court  held  that  it  could  not  sanction  the  measure 
of  damages  adopted.  The  correct  rule  would  be  to  allow  the  rental 
value  of  the  car  during  the  period  required  to  make  the  repairs,  and,  as 
no  evidence  of  rental  value  was  offered,  the  jury  proceeded  to  award 
damages  on  a  wrong  theory,  and  to  the  prejudice  of  the  defendant.  For 
the  foregoing  reasons,  there  must  be  new  trial. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  the 
appellant  to  abide  the  event.    All  concur. 


WICKES  V.  MARTIN. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  17,  1921.) 

Brokers  <&=>94— Buyer  of  property  held  entitled  to  reeover  mon^  agreed  to 
be  paid  by  broker  out  of  eonunissioii. 

Whei;e  defendant  broker  and  another  were  working  on  a  deal  and  the 
other's  final  figure  was  $33,200  and  defendant's  $33,500,  and  In  order  to 
have  the  sale  made  through  defendant,  so  he  could  get  his  commissions 
from  the  seller,  the  following  paper  was  drawn  up  and  signed,  "I  hereby 
agree  to  pay  E.  [ipurchaser's  agent]  the  sum  of  $300  upon  his  signing 
contract,  ♦  ♦  ♦  providing,  however,  I  receive  the  money  from  the 
sellers,"  the  purchaser  could  recover  such  $300  from  the  defendant,  who 
had  received  his  commission  from  the  seller. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Florence  Wickes  against  Samuel  H.  Martin.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Judgment  reversed,  and  judg- 
ment directed  for  plaintiff. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

Randall  &  Larson,  of  New  York  City  (William  S.  Hawkins,  of  New 
York  City,  of  counsel),  for  appellant. 

Robert  G.  Perry,  of  New  York  City,  for  respondent. 

GUY,  J.  In  or  about  January,  1920,  the  plaintiff,  general  manager 
of  the  General  Speedometer  Company,  purchased  with  her  own  money 
the  premises  119-121  West  Sixty-Third  street.  The  defendant  was  the 
broker  in  effecting  the  sale,  and  plaintiff's  husband,  Joseph  T.  Wickes, 
the  president  of  the  company,  and  Edward  J.  Crowley,  an  employee  of 
the  corporation,  represented  the  plaintiff  in  the  negotiations  with  the 
defendant  for  the  purchase  of  the  property. 

It  appears  that  there  was  a  broker  other  than  the  defendant  working 
on  the  deal,  and  according  to  the  testimony  of  the  plaintiff's  husband 
the  other  broker's  final  figure  was  $33,200  as  against  the  defendant's 
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$33,500,  being  a  difference  of  $300,  and  that  in  order  to  have  the  sale 
made  through  the  defendant  so  he  could  get  his  commissions  from  the 
seller,  the  following  paper  was  drawn  up  and  signed  by  the  defendant : 

"I  hereby  agree  to  pay  B.  J.  Crowley  the  sum  of  three  hundred  (|300) 
dollars  upon  his  signing  contracts  to  119  and  121  West  Sixty-Thlrd  street. 
New  York  Qity,  providing,  however,  I  receive  the  money  from  the  seUers. 

•*S.  H.  Martin." 

It  clearly  appeared  from  the  evidence  that  Crowley  was  the  agent 
of  the  plaintiff  throughout  the  transaction.  Defendant  testified  that 
he  regarded  the  transaction  as  a  holdup  and  that  when  he  drew  up  and 
signed  the  paper  he  had  no  intention  of  fulfilling  the  obligation  ex- 
pressed in  the  agreement. 

In  a  prior  action  brought  by  Crowley  to  recover  the  $300,  the  com- 
plaint was  dismissed  upon  the  ground  that  he  was  merely  the  agent  of 
the  purchaser.  In  this  action  the  plaintiff  presents  an  assignment  to 
her  from  her  husband  and  Crowley  of  whatever  interest  they  had  in  the 
contract ;  the  execution  and  production  of  such  assignment  being  simply 
a  matter  of  precaution  on  her  part. 

It  was  error  to  dismiss  the  complaint.  Assuming  the  truth  of  de- 
fendant's testimony  that  $33,500,  the  sum  for  which  the  property  was 
purchased  through  his  efforts,  was  the  lowest  figure  at  which  it  could 
be  bought,  defendant  obligated  himself  by  his  contract  with  plaintiff's 
agent,  Crowley,  to  pay  her  $300  out  of  his  commissions  if  she  signed 
the  contract,  and  the  plaintiff,  undisclosed  principal,  having  performed 
upon  her  part,  and  the  commissions  having  been  subsequently  collected 
by  the  defendant  Martin,  in  the  absence  of  a  defense  to  the  claim,  the 
plaintiff  was  entitled  to  judgment. 

Judgment  reversed,  with  $30  costs  to  appellant,  and  judgment  direct- 
ed in  favor  of  the  plaintiff  for  $300,  with  interest  and  appropriate  costs 
in  the  court  below.    All  concur. 


M.  FBIGEL  «  BRO^  Ine.,  v.  RUSSELL  PLAYmG  CARD  CO.  (two  caMft). 

(Supreme  Court,  Appellate  Term,  First  Department     May  6,  1921.) 

EMcknee  <^»461(4)— Court  erred  in  not  permitting  parol  testimony  bb  to 
siie  of  sheilae  barrel,  referred  to  in  written  eontract  of  sale. 

Under  a  contract  for  20  barrels  of  shellac,  court  erred  In  refusing  to 
permit  defendant  to  prove  a  telephone  conversation  which  preceded  and 
was  the  basis  of  the  written  contract,  by  which  defendant  would  be  able 
to  establish  the  fact  that  it  was  intended  that  the  parchase  was  to  cover 
8,500  pounds,  and  that  20  barrels  should  contain  an  average  weight  of 
425  pounds  each,  where  there  was  no  standard  size  of  barrel  in  the  trade 
for  use  in  shipping  shellac;  plaintiff  maintaining  that  300-pound  bar- 
rels would  satisfy  the  contract. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Two  actions  by  M.  Feigel  &  Bro.,  Incorporated,  against  the  Russell 
Playing  Card  Company.  From  judgments  for  plaintiff,  after  a  trial 
before  the  court  and  a  jury,  defendant  appeals.  Judgments  reversed, 
and  new  trial  ordered. 
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Argued  March  term,  1921,  before  BIJUR,  WAGNER,  and  LY- 
DON,  JJ. 

Charles  A.  Brodek,  of  New  York  City,  for  appellant. 

Isadore  Shapiro,  of  New  York  City  (Isidor  Enselman,  of  New  York 
City,  of  counsel),  for  respondent. 

LYDON,  J.  The  plaintiflf  brought  these  two  actions  for  goods  sold 
and  delivered,  and  the  defendant  set  up  a  counterclaim  to  each  action, 
based  upon  an  alleged  breach  of  contract  for  failure  to  deliver.  Both 
actions  were  tried  together,  and  by  stipulation  a  single  record  is  jwre- 
sented  on  this  appeal.    The  counterclaim  was  the  subject  of  the  trial. 

It  appears  that  prior  to  May  8,  1919,  the  plaintifi  had  sold  to  the  de- 
fendant about  8  barrels  of  shellac  by  the  barrel  at  a  certain  price  per 
pound,  and  each  of  said  barrels  contained  an  average  weight  of  425 
pounds.  On  May  8,  1919,  a  contract  (action  No.  2)  was  entered  into 
between  the  parties  herein  as  the  result  of  a  letter  from  plaintiflf  to  de- 
fendant, suggesting  that  the  defendant  place  a  contract  for  suflScient 
shellac  to  cover  its  "requirements,"  and  thus  protect  itself  as  to  price. 
The  contract  calls  for  the  delivery  of  20  barrels  of  a  specified  kind  of 
shellac  at  a  stated  price  per  pound,  to  be  shipped  as  wanted  by  October 
15,  1919.  Shortly  after  the  delivery  of  the  first  shipment,  the  defendant 
called  the  plaintiflF's  attention  to  the  fact  that  the  5  barrels  delivered 
weighed  a  little  less  than  300  pounds  each,  instead  of  being  425  pounds 
each,  thus  causing  a  shortage  of  782  pounds  in  the  shipment.  A  lengthy 
correspondence  followed,  in  which  plaintiflf  insisted  that  it  was  deliver- 
ing the  merchandise  in  regular  shellac  barrels,  and  that  former  ship- 
ments in  425-pound  barrels  were  due  to  a  shortage  of  regular  shellac 
barrels,  caused  by  a  strike  among  the  coopers.  The  plaintiflf  attempted 
to  prove  that  there  was  a  standard  size  of  barrel  in  the  trade  for  use  in 
shipping  shellac,  but  the  proof  oflfered  failed  to  establish  this  fact  On 
the  contrary,  it  appears  that  every  manufacturer  has  his  own  size  barrel. 

The  contract  is  silent  as  to  the  number  of  pounds  of  sheUac  to  be 
delivered  in  each  of  the  20  barrels,  and  the  defendant  claims  it  was 
error  for  the  trial  court  to  refuse  to  permit  it  to  prove  the  telephone 
conversation  which  preceded  and  was  the  basis  of  the  written  con- 
tract of  May  8,  1919.  By  this  conversation  the  defendant  maintains  it 
would  be  able  to  establish  the  fact  that  its  requirements  were  stated  as 
8,500  pounds,  and  that  the  20  barrels  should  contain  an  average  weight 
of  425  pounds  each. 

I  think  the  court's  refusal  to  admit  this  testimony  constituted  reversi- 
ble error.  The  written  contract  between  the  parties  does  not  show 
whether  the  word  '^barrel"  is  used  as  describing  a  quantity  merely,  or 
a  vessel  of  a  certain  kind  and  capacity,  and  the  fixing  of  the  price  by  the 
pound  would  be  equally  adapted  to  either.  Parol  evidence,  therefore, 
would  be  admissible  to  show  in  what  sense  the  parties  intended  to  use 
the  word.  Miller  v.  Stevens,  100  Mass.  518,  522,  1  Am.  Rep.  139,  97 
Am.  Dec.  123. 

The  only  barrels  of  shellac  which  the  plaintiflf  delivered  to  the  de- 
fendant prior  to  the  contract  of  May  8,  1919,  were  barrels  weighing 
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on  an  average  425  pounds  each,  and  defendant  further  showed  that  an- 
other manufacturer,  from  whom  it  bought  shellac,  always  used  a  barrel 
of  an  average  weight  of  425  pounds.  No  evidence  having  been  produced 
by  the  plaintiff  to  establish  a  custom  in  the  trade  showing  the  general 
use  of  a  barrel  of  an  average  weight  of  less  than  300  pounds,  it  is  hard 
to  understand  how  the  defendant  was  to  be  charged  with  having  agreed 
to  take  the  smaller  barrel. 

To  admit  oral  testimony  in  explanation  of  what  the  parties  intended 
by  the  use  of  the  word  "barrel"  in  the  contract  does  not  violate  the  rule 
that  you  cannot  contradict  or  vary  the  terms  of  a  written  instrument  by 
parol  evidence,  because  the  word  by  itself  is  descriptive  of  an  indefinite 
term,  and  oral  testimony  will  not  vary  the  contract,  but,  on  the  contrary, 
will  make  it  definite  and  certain. 

It  follows,  therefore,  that  the  judgments  should  be  reversed,  and  a 
new  trial  ordered,  with  costs  to  the  appellant  to  abide  the  event.  All 
concur. 


McLEAN  V.  BROWER. 

(Supreme  €k>iirt,  Appellate  'Serm,  First  Department.    May  12,  1921.) 

Oourto  <^=>1S8($)— CoanterelHimi»  of  employer  erroneooflly   dLmissed  oo 
ground  Munidpal  Court  had  no  JoiisdiclioD. 

In  an  action  against  the  employer  by  one  employed  to  perform  services 
in  organizing  and  conducting  a  department  for  the  carrying  on  of  a 
trade  in  moving  pictures,  both  domestic  and  export,  defendant  employer's 
counterclaims  Interposed  to  plaintiff  employe's  cause  of  action,  the  first 
whereby  the  employer  sought  to  recover  an  amount  paid  Uie  employ^ 
under  the  drawing  account  provisions  of  the  agreement  between  them,  the 
second  whereby  the  employer  sought  to  recover  in  tort  for  the  employe's 
fraud  in  taking  for  himself  the  proceeds  of  a  check  given  by  the  em- 
ployer as  deposit  on  a  picture  purchased,  were  erroneously  dismissed  on 
the  ground  the  Municipal  Court  of  the  City  of  New  York  had  no  juris- 
diction of  the  causes  of  action.  . 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  teo  McLean  against  Abraham  J.  Brower.  From  a  judg- 
ment for  plaintiff  for  $885  damages  and  costs,  and  dismissing  defend- 
ant's coiuiterclaims,  defendant  appeals.  Judgment  reversed,  and  new 
trial  ordered. 

The  action  was  by  one  employed  by  delendant  under  a  written  agreement  to 
organize  and  conduct  a  department  for  the  carrying  on  of  a  trade  in  moving 
pictures,  both  domestic  and  export,  and  defendant  employer  filed  counter- 
claims, the  first  seeking  to  recover  from  plaintiff  employ^  an  amount  paid  him 
under  the  drawing  account  provision  of  the  agreement  between  them,  the 
second  in  tort  whereby  he,  the  employer,  sought  to  recover  from  the  em- 
ploy6  the  proceeds  of  a  check  given  the  employ^  as  deposit  on  the  price 
of  a  moving  picture  purchased,  but  alloped  to  have  been  appropriated  by  the 
employ^  to  his  own  use.  The  counterclaims  wore  dismissed  on  the  ground 
that  the  Municipal  Court  had  no  jurisdiction  of  the  causes  of  action. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

^=>FoT  other  cases  see  snme  topic  &  KEY  NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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Irwin  J.  Sikawitt,  of  New  York  City,  for  appellant. 
Robert  Spear,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  counterclaims  herein  were  erroneously  dis- 
missed on  the  ground  that  the  court  had  no  jurisdiction  of  the  causes 
of  action.  Seldin  v.  Block  (Sup.)  150  N.  Y.  Supp.  471;  Schultz  v. 
Brackett  Bridge  Co.,  35  Misc.  Rep.  595,  72  N.  Y.  Supp.  160. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  ordered, 
with  $30  costs  to  appellant  to  abide  the  event 


GROPPER  V.  NEWBUBGER  et  aL 

(Supreme  Ck)urt,  AppeUate  Term,  First  Department.     May  9,  1921.) 

L  Trial  ^=>149— -Failure  to  move  to  cBsmlss,  etc,  eoneession  tliat  case  is  for 
jury. 

Where  defendants  made  no  motion  to  dismiss  or  for  the  direction  of 
a  verdict  at  the  close  of  the  case,  they  thus  conceded  that  the  issues  were 
for  the  jury. 
2.  Brokers  <&»38  (5) —Whether  printed  notice  in  letter  notifytnir  eostomer  of 
purchase  on  margin  was  part  of  contract  hdd  for  the  jury. 

Where  brokers,  buying  stock  on  margin,  wrote  the  purchaser  a  letter 
informing  him  that  they  had  bought  for  his  account  certain  shares,  be- 
llow which  statement  was  printed  matter  notifying  him  that  the  trans- 
action was  subject  to  rules  of  the  Exchange,  that  on  marginal  business  all 
securities  were  pledged  as  collateral,  and  that  the  brokers  had  the  right 
to  close  transactions  without  notice,  heldf  that  the  question  whether 
such  notice  became  part  of  the  agreement  was  for  the  jury,  and  It  .was 
Improper,  In  an  action  by  the  purchaser  for  damages  for  sale  of  tne 
shares,  for  the  court  to  refuse  to  submit  that  question,  unless  there  was 
proof  that  plaintiffs  attention  was  called  thereto.  • 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Milton  H.  Cropper  against  Alfred  H.  Newburger  and 
others.  From  a  judgment  entered  on  a  verdict  for  plaintiff,  and  from 
an  order  denying  their  motion  for  new  trial,  defendants  appeal.  Judg- 
ment and  order  reversed,  and  new  trial  ordered. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

Louis  Werner,  of  New  York  City  (Osmond  K.  Fraenkel,  of  New 
York  City,  of  counsel),  for  appellants. 

Bennett  E.  Siegelstein,  of  New  York  City,  for  respondent. 

GUY,  J.  Action  by  customer  against  stockbroker  to  recover  damages 
for  sale  of  stock  pledged  with  defendants.  On  or  about  January  15, 
1920,  defendants  at  plaintiff's  request  purchased  for  his  account  1Q9 
shares  of  Middle  States  Oil  stock.  The  plaintiff  had  been  a  customer 
of  the  defendants  for  about  a  year  before  that  date,  and  he  testified  that 
the  arrangement  in  this  instance  was  that  defendant  should  hold  the 
stock  for  him.  A  few  days  after  the  purchase  plaintiff  put  up  on 
margin  $1,000  for  the  price  of  the  shares.     Subsequently  he  went  to 

^=9For  other  cases  see  same  topic  &  KEY- NUMBER  in  all  Key-Numbered  Dlsests  Ik  Indexes 
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Lakewood  for  his  health,  and  he  did  not  return  to  the  city  until  Feb- 
ruary 14. 

Meanwhile  the  price  of  the  stock  went  down ;  several  notices  were  sent 
to  the  plaintiff's  place  of  business  for  additional  margin,  and  defendants 
received  no  word  from  plaintiff  until  February  13,  on  which  date  plain- 
tiff's representative  requested  that  the  stock  be  held  until  plaintiif's  re- 
turn to  the  city,  when  payment  of  margin  would  be  made.  The  stock 
was*  sold  on  the  same  day.  On  February  14  plaintiff  returned. from 
Lakewood,  and  notified  defendants  that  he  considered  the  stock  as  be- 
longing to  him,  and  that  he  would  hold  check  for  margin  until  he 
received  an  explanation  of  the  sale ;  that  the  stock  was  then  selling  con- 
siderably higher,  and  that  he  could  get  out  with  a  small  loss,  if  de- 
fendants would  sell  it  on  that  day ;  that  defendants  stated  that  the  stock 
had  been  sold  the  day  before  and  declined  to  reinstate  it.  Subsequently, 
upon  receipt  of  a  letter  from  plaintiff's  lawyer,  defendants  on  or  about 
February  16  replaced  the  100  shares  of  stock,  and  on  plaintiff's  refusal 
to  pay  additional  margin  defendants  sold  those  shares  on  February  26 
at  a  loss,  for  which  they  counterclaim  in  this  action. 

[1]  No  motion  to  dismiss  or  for  the  direction  of  a  verdict  was  made 
at  the  close  of  the  case,  and  defendants  thus  conceded  that  the  issues 
were  for  the  jury.  Error  is  claimed  in  the  refusal  of  the  trial  judge 
to  charge  certain  requests  of  defendants. 

[2]  Plaintiff's  theory  was  that  the  stock  was  purchased  by  his  di- 
rection for  defendants  to  hold  it  for  him.  Defendants,  on  the  other 
hand,  contended  that  the  transaction  was  the  ordinary  one  of  purchase 
on  margin,  and  they  put  in  evidence  their  letter  of  February  13  inform- 
ing the  plaintiff  that  they  had  bought  for  his  account  and  risk  100  shares 
of  Middle  States  Oil,  and  below  that  statement  is  printed  matter  notify- 
ing him  that  the  transaction  was  made  subject  to  the  rules  of  the  ex- 
change, that  on  marginal  business  all  securities  are  pledged  to  defend- 
ants as  collateral  security,  and  it  was  agreed  that  defendants  had  a 
right  to  close  transactions  without  notice,  at  public  or  private  sale,  when 
a  sale  is  deemed  necessary  by  the  defendants  for  their  protection.  The 
defendants'  counsel  requested  the  court  to  charge  the  jury  that  it  was 
for  them  to  determine  whether  the  notice  referred  to  became  part  of 
the  agreement  between  the  parties ;  but  the  court  refused  to  charge  as 
requested,  unless  there  was  some  proof  adduced  on  the  trial  that  the 
plaintiff's  attention  was  called  to  the  matter  that  is  printed  in  small 
type  at  the  bottom  of  the  paper. 

Further  than  the  statement  of  the  court  that  the  matter  is  printed  "in 
small  type,"  there  is  nothing  in  the  case  to  show  that  the  type  was 
smaller  how  small  it  is,  and  from  the  exhibit  as  it  is  printed  there  is 
no  indication  that  the  type  is  small,  or  that  it  was  at  the  bottom  of  the 
paper.  In  Smith  v.  Craig,  211  N.  Y.  456,  105  N.  E.  798,  Ann.  Cas. 
1915B,  937,  the  customer  asserted  that  he  did  not  read  a  similar  notice, 
except  to  look  at  the  price  for  which  the  stock  was  purchased  or  sold, 
and  the  court  held  that  it  should  have  been  left  to  the  jury  to  determine 
whether  the  plainti*ff  had  agreed  with  defendants  that  in  case  his  mar- 
gins were  running  out  they  could  sell  his  contract,  without  notice  to 
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him  of  the  time  and  place  of  such  sale,  and  that  the  statements  in  the 
notice  were  evidence  to  be  considered  by  the  jury  in  deciding  the  issues. 
It  follows  that  the  exception  presents  reversible  error,  for  which  the 
judgment  and  order  should  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  appellants  to  abide  the  event. 

WHITAKER  and  WEEKS,  JJ.,  concur. 


BUTTBRIiY  y.  FBBEMAN. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  6,  1921.) 


1.  Mouleipal  corporations  <&=>703(1) — CoDvenkDce  of  indiTiihial  mart  give 
way  to  safely  of  publie. 

The  convenience  of  the  Individual  on  city  streets  must  give  way  at  all 
times  to  the  safety  of  the  public. 
t.  Municipal  corporations  4&»705(10)— AutomobOisty  driving  on  wrong  side 
of  street^  gidlty  of  cmMbuUny  negligence^ 

One  traveling  soiuh  on  a  roadway  in  an  avenue  reserved  for  north- 
bound trafQc,  in  violation  of  a  city  ordinance,  was  guilty  of  contributory 
negligence,  and  could  not  recover  damages  resulting  from  a  collision  with 
another  automobile. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  William  G.  Butterly  against  Charles  T.  Freeman.  From 
a  judgment  for  plaintiflF  in  the  sum  of  $215.07,  after  a  trial  before  the 
court  without  a  jury,  defendant  appeals.  Judgment  reversed,  and 
complaint  dismissed  on  the  merits,  and  defendant's  counterclaim  dis- 
missed without  prejudice. 

Argued  March  term,  1921,  before  BIJUR,  WAGNER,  and  LY- 
DON,JJ. 

Abram  B.  Freedman,  of  New  York  City,  for  appellant. 

Edgar  Hirschberg,  of  New  York  City,  for  respondent. 

LYDON,  J.  This  action  was  brought  to  recover  the  sum  of  $189.35 
as  damages  alleged  to  have  been  sustained  by  the  plaintiff  as  the  re- 
sult of  a  collision  between  a  Chevrolet  automobile  owned  and  operated 
by  the  plaintiff  and  a  taxicab  owned  by  the  defendant  and  operated  by 
one  of  his  chauflFeurs.  The  defendant  counterclaimed  for  $147  to  cover 
the  damage  to  his  taxicab. 

The  accident  occurred  at  about  9  o'clock  p.  m.,  while  the  plaintiff 
was  operating  his  automobile  down  the  easterly  side  of  Park  <renue 
at  the  intersection  of  Tremont  avenue.  The  easterly  roadway  is  for 
north-bound  traffic,  and  the  westerly  roadway  is  for  south-bound 
traffic.  The  testimony  shows  that  there  were  erected  official  traffic 
signs  so  indicating  at  the  time  of  the  accident.  The  record  shows  that 
tlus  plaintiff  was  traveling  south  on  Park  avenue  upon  that  portion  re- 
served for  north-bound  traffic,  and  he  did  this  in  violation  of  a  city 
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ordinance.    He  admits  this  fact,  without  any  question,  and  seeks  to 
justify  it  with  the  statement  that — 

"There  bas  never  been  any  time  In  the  past  10  years,  since  I  baye  been  In 
business  on  that  corner,  that  I  haven't  had  to  use  that  place  to  go  into  and 
out  of  my  garage.    ♦    ♦    •    It  bas  been  used  both  ways  always." 

It  would  thus  appear  that  the  plaintiff,  for  a  period  of  10  years,  has 
adopted  the  practice,  as  a  matter  of  convenience  to  himself,  to  run  his 
car  south  for  a  distance  of  50  feet  on  Park  avenue  on  the  easterly 
roadway,  which  was  specifically  reserved  for  north-bound  traffic.  After 
reading  the  record,  it  is  difficult  to  escape  the  conclusion  that  the  plain- 
tiff took  a  chance  in  operating  his  car  in  a  route  selected  to  suit  his  con- 
venience, in  violation  of  the  ordinance,  and  he  should  now  bear  the 
burden  of  his  gamble. 

[1,2]  The  plaintiff  failed  to  show  that  the  taxidab  driver  was  neg- 
ligent in  not  exercising  reasonable  care  in  approaching  the  street  in- 
tersection where  the  accident  happened.  The  driver  of  the  taxicab  was 
not  bound  to  anticipate  the  approach  of  an  automobile  from  the  north, 
upon  a  north-bound  roadway,  and  no  doubt  had  his  eyes  directed  toward 
the  south — ^the  direction  from  which  traffic  was  expected.  If  he  had 
been  looking  in  the  opposite  direction,  he  might  be  charged  with  neg- 
ligence. The  taxicab  driver  had  every  reason  to  expect  compliance  witihi 
the  ordinance,  and  it  would  be  unjust  to  hold  the  master  responsible 
because  the  chaufleur  did  not  discover  that  the  plaintiff^s  automobile 
was  where  it  should  not  have  been,  in  time  to  avoid  the  accident. 

The  plaintiff  had  no  right  to  operate  his  car  in  such  a  direction.  He 
must  have  known  that  he  was  jeopardizing  the  safety  of  not  only  pedes* 
trians,  but  also  vehicular  traffic ;  but  he  did  it  as  a  matter  of  convenience 
to  himself.  It  is  well  settled  that  the  convenience  of  the  individual  must 
give  way  at  all  times  to  the  safety  of  the  public.  However  negligent 
the  driver  of  the  taxicab  may  have  been,  the  plaintiff  has  shown  by  his 
own  testimony,  he  was  not  free  from  contributory  negligence.  To 
justify  a  recovery  the  plaintiff  must,  of  course,  show  that  the  damages 
occurred  solely  through  the  negligence  of  the  defendant,  and  without 
any  contributory  negligence  on  his  part. 

In  this  he  has  hopelessly  failed,  and  the  judgment  appealed  from 
should  be  reversed,  with  30  costs,  and  complaint  dismissed  upon  the 
merits,  with  costs,  and  thfe  defendant's  counterclaim  is  dismissed  with- 
out prejudice  to  the  defendant  to  institute  a  separate  proceeding  on 
the  counterclaim,  if  he  be  so  advised.    All  concur. 
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SMITH-EISEMANN  CORPORATION  OF  AMERICA  v.  EISENBACH  et  aL 

(Supreme  Court,  Appellate  Term,  Blrst  Department    May  6»  1921.) 

Trial  <S^=>14 — Motion  to  strike  from  calendar,  where  new  issues  had  lieen 
created  by  pleadings,  should  have  been  granted. 

A  resettled  order,  directing  that  a  cause  retain  Its  place  on  the  calendar, 
was  limited  to  the  issues  then  raised  by  the  amended  answer  to  the  origi- 
nal complaint,  and  those  Issues  having  been  superseded  and  new  issues 
created  by  service  of  an  amended  complaint  and  an  answer  thereto,  it  was 
necessary  to  notice  such  new  Issues  for  trial,  and  it  was  error  to  deny  de- 
.  fendaut's  motion  made  after  creation  of  such  new  Issues  to  strike  the 
cause  from  the  calendar. 

Appeal  from  City  Court  of  New  York  City,  Special  Term. 

Action  by  the  Smith-Eisemann  Corporation  of  America  against  Al- 
fred Eisenbach  and  another.  From  an  order  of  the  City  Court  de- 
nyii^  a  motion  to  strike  the  cause  from  the  calendar,  the  defendants 
appeal.  Order  reversed,  with  costs  and  disbursements,  and  motion 
granted. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

Erwin,  Fried  &  Czaki,  of  New  York  City  (Frederick  M.  Czaki,  of 
New  York  City,  of  counsel),  for  appellants. 

A.  Bertram  Samuels,  of  New  York  City  (John  E.  Leddy,  of  New 
York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  The  resettled  order  of  March  4,  1921,  directing 
that  the  cause  retain  its  place  on  the  calendar,  was  limited  in  its  op- 
eration to  the  issues  raised  by  the  service  of  the  amended  answer  to 
the  original  complaint.  As  the  issues  thus  raised  were  superseded, 
and  new  issues  created  by  the  service  of  an  amended  complaint  and 
an  answer  thereto,  it  was  necessary  to  notice  such  new  issues  for  trial ; 
tod  it  was  error  to  deny  defendants*  motion,  made  after  the  creation 
of  such  new  issues,  to  strike  the  cause  from  the  calendar. 

Order  reversed,  with  $10  costs  and  disbursements,  and  motion 
granted. 


REICHARD  V.  MAISS. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  13,  1921.) 

Judgment  <@=^167— Requirement  that  defaulting  defendant  give  undertaking: 
to  pay  judgment  erroneous. 

Where  default  was  taken  without  fault  of  defendant  or  his  attorney,  a 
condition  that  defendant  pay  into  court  the  amount  of  the  judgment  of 
$1,033  in  cash,  or  give  an  undertaking  to  pay  the  judgment,  should  not 
have  been  imposed,  and  will  be  stricken  on  appeal. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Herman  Reichard  against  Abe  Maiss.  From  so  much  of 
an  order  as  imposes,  as  a  condition  of  granting  a  motion  to  open  de- 
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fendant's  default  and  to  vacate  a  judgment  entered  by  default,  the 
deposit  by  the  defendant  of  the  amount  of  the  judgment  ($1,033)  or  the 
himg  of  a  bond  in  that  amount  to  secure  the  payment  of  any  judgment 
that  may  be  rendered,  and  from  that  part  of  the  order  which  denies  the 
motion  to  vacate  the  judgment  on  the  failure  to  comply  with  said  con- 
ditions, defendant  appeals.  Order  modified,  by  striking  out  such  con- 
dition, and,  as  modified,  affirmed. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Abraham  H.  Sarasohn,  of  New  York  City,  for  appellant, 
E.  H.  Avram,  of  New  York  City,  for  respondent. 

PER  CURIAM.  It  appears  that  the  default  herein  was  taken  with- 
out fault  on  the  part  of  the  defendant  or  his  attorney,  and  the  condi- 
tion that  defendant  pay  into  court  the  amount  of  the  judgment  in  cash, 
or  give  an  undertaking  to  pay  the  judgment,  should  not  have  been  im- 
posed.   Schrenk  &  Co.  v.  Gurfein  (Sup.)  140  N.  Y.  Supp.  520. 

Order  modified,  by  striking  out  such  condition,  and,  as  modified, 
affirmed,  without  costs ;  cause  to  be  placed  on  the  day  calendar  for  May 
20,1921.  .  • 


JOHNSON  V.  JORDAN  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    May  19,  1921.) 

Assignments  ^=>121^Plaiiiliir,  iMUdng  action  on  tnuiBaeHons  between  de- 
fendant and  third  party,  mnst  sue  as  third  party's  assignee. 

Plaintiff  cannot  recover  on  a  cause  of  action  involving  transactions  be- 
tween defendants  and  a  third  party,  without  suing  as  third  party's  as^ 
signee. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Chester  B.  Johnson  against  Frederick  S.  Jordan  and  oth- 
ers. Judgment  for  plaintiff,  and  defendants  appeal.  Reversed,  and 
new  trial  ordered. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

William  Hauser,  of  New  York  City,  for  appellants. 
Henri  Presspi^h,  of  New  York  City,  for  respondent 

GUY,  J.  The  evidence  convincingly  establishes  that  all  the  trans- 
actions involved  in  this  action  were  had  between  the  defendant  Jor- 
dan and  the  Amalgamated  Press  Company,  and  not  between  plaintiff 
and  any  or  all  of  the  defendants.  As  plaintiff  is  not  suing  as  an  as- 
signee of  the  claim  in  suit,  he  has  failed  to  make  out  a  cause  of  ac^^ 
tion.  The  proof  is  also  insufficient  as  to  the  alleged  partnership  of  the 
defendants,  and  shows,  not  a  partnership,  but  a  succession  in  owner- 
ship after  the  transactions  in  suit. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  ordered, 
with  $30  costs  to  appellant  to  abide  the  event.    AH  concur, 
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BILLIARD  T.  DOBRITIE. 

(Supreme  Court,  Appellate  Term,  First  Department    liay  17,  1921.) 

Landlord  and  teoaot  <d=»278^,  New»  vol.  IIA  Key-No.  Series^-Evidence  held 
*    sufficient  to  show  tenant  objectionable  hold-over,  within  meaning  of  stat- 
ute authorizing  eviction. 

The  undisputed  evidence  establishing  that  the  tenant  was  objectionable, 
under  the  terms  of  Code  av.  Proc.  8  2231,  subd.  1-a  (Laws  1920,  c.  942). 
providing  that,  in  a  summary  proceeding  to  dispossess  a  tenant  as  a  hold- 
over who  is  objectionable,  the  landlord  shall  establish  to  the  satisfactloD 
of  the  court  that  the  tenant  is  objectionable,  it  was  error  to  dismiss  the 
landlord's  petition. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Olga  Hilliard  against  John  Dorritie.  From  a  final  order 
dismissing  his  petition  in  a  summary  proceeding,  plaintiff  appeals. 
Reversed. 

The  evidence  showed  that  defendant,  a  hold-over  tenant,  virhom 
plaintiff,  his  landlord,  desired  to  dispossess  as  objectionable,  was  gen- 
erally intoxicated  when  he  came  home,  was  noisy  all  the  time,  always 
fought  going  up  the  hall,  and  used  profane  language  on  numerous  oc- 
casions, and  that  on  election  night  he  came  home  drunk,  met  the  jani- 
tress  of  the  apartment  in  the  hall,  seized  her  by  both  wrists,  and  ac- 
cused her  of  causing  his  vote  to  be  challenged,  struck  her  daughter, 
and  was  finally  carried  upstairs,  and  that  his  conduct  was  annoying  to 
the  other  tenants. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

Pallister,  Greene  &  O'Connell,  of  New  York  City  (Frank  R.  Greene, 
of  New  York  City,  of  counsel),  for  appellant 
John  Dorritie,  pro  se, 

GUY,  J.  The  undisputed  evidence  herein  convincingly  establishes 
that  the  tenant  was  objectionable  under  the  terms  of  the  statute.  The 
learned  court  erred,  therefore,  in  dismissing  the  petition. 

Order  reversed,  and  order  granting  the  petition  directed  to  be  is- 
sued, with  $30  costs  to  appellant.    All  concur. 


SCHLEIFER  v.  AARON  GARAGE,  Ine. 

(Supreme  Court,  Ai^ellate  Term,  First  Department    May  19,  1921.) 

Brokers  <:=»54— Pnmiriiii^  parchaser  with  whom  owner  makes  an  enf  oreeaUe 
cootraet  entitles  broker  to  eommlssioD,  without  regaii^  to  ability  to  per 
form  or  actual  performance. 

In  broker's  action  for  commission  for  procuring  a  purchaser,  with  whom 
owner  entered  into  a  complete  and  enforceable  contract,  which  was  there- 
after rescinded  by  owner  returning  to  purchaser  the  deposit  made  at  time 
of  execution  of  contract,  the  broker  was  not  required  to  prove  purchaser's 
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ability  to  perf onn  or  actoal  performance ;  proof  tbat  the  parchaser  was 
ready  and  willing  to  enter  into  the  contract  on  the  spedfled  terms  bein^ 
sufficient. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Louis  Schleifer  against  the  Aaron  Garage,  Incorporated. 
Judgment  dismissing  the  comprint  on  the  merits,  and  from  an  order 
denying  plaintiff's  motion  to  vacate  and  set  aside  such  judgment,  the 
plaintiff  appeals.    Reversed,  and  new  trial  ordered. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

Samuel  S.  Rubenstein,  of  New  York  City  (Harris  Koppelman,  of 
New  York  City,  of  coimsel),  for  appellant. 

Joseph  Fried,  of  New  York  City,  for  respondent. 

GUY,  J.  The  plaintiff  was  sole  witness  in  this  case.  At  the  close 
of  his  testimony  the  complaint  was  dismissed. 

Defendant  employed  plaintiff  to  sell  its  garage  (apparently  the  busi- 
ness lea.<:e,  good  will,  and  security  held  by  the  landlord).  The  terms 
were  to  be  $7,000  to  defendant  and  any  excess  in  the  price  to  plaintiff 
as  his  commission.  A  complete  and  enforceable  contract  was  entered 
into  between  defendant  and  purchasers  procured  by  plaintiff  at  a  price 
of  $7,500,  and  $400  was  paid  as  a  deposit.  From  some  reason,  which 
does  not  clearly  appear,  the  transaction  was  not  actually  consummated. 
It  is  significant  that  defendant's  counsel  advised  a  return  to  the  pur- 
chasers of  the  $400  deposit  on  account  of  the  purchase  price,  and  it 
was  returned. 

The  case  of  Brand  v.  Nagle,  122  App.  Diy.  490,  107  N.  Y.  Supp. 
156,  seems  to  control  this  matter.  It  is  there  stated  that  plaintiff  in 
such  a  case  must  prove  that  he  procured  a  customer  ready  and  willing 
to  enter  into  an  enforceable  contract  embodying  the  terms  agreed  upon. 
If  the  defendant  accepts  the  prospective  purcnaser  produced,  the  bro- 
ker is  not  required  to  prove  financial  ability  upon  the  trial.  The  facts 
in  the  case  cited  were  almost  identical  with  those  involved  in  the  case 
at  bar,  except  that  the  cause  of  nonconsummation  of  the  sale  was 
clearly  proven  and  was  attributable  to  the  seller's  breach.  This  plain- 
tiff proved  by  the  contract  between  defendant  and  the  purchasers,  the 
readiness  and  willingness  of  the  purchasers  to  enter  into  the  contract, 
and  the  defendant's  acceptance  of  the  purchasers  produced  by  plain- 
tiff. He  did  not  prove  the  purchasers'  ability  to  perform,  or  actual 
performance ;  but  this  seems  to  be  unnecessary. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered,  with  $30 
costs  to  appellant  to  abide  the  event.    All  concur. 
188N.Y.S.— 28 
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HERMITAGE  CO.  v.  PREZIOSB. 

(Supreme  Court,  Appellate  Term,  First  Department    May  17,  1921.) 

1.  Landlord  and  (eoant  <@=^78H,  New,  toL  llA  Key-No.  Series— Apartmeot 

used  for  dresBiiiakisis  and  residential  purposes  not  occupied  for  '^dwelling 
purposes''  wttliln  statute. 

Lawa  1920,  c.  042,  providing  that  no  summary  proceeding  to  recover 
possession  of  real  property  occupied  for  "dwelling  purposes"  against 
holding-over  tenants  shall  be  maintained  unless  landlord  shall  establish 
to  satisfaction  of  court  that  he  seeks  possession  for  the  immediate  and 
personal  occupancy  by  himself  and  family  as  a  dwelling,  or  that  he  de- 
sires in  good  faith  to  demolish  the  premises  with  intention  of  construct- 
ing new  building,  held  inapplicable  to  an  apartment  on  ground  floor  of 
tenement  house  rented  for  dressmaking  purjMtees,  though  tenant  used  the 
apartment  for  residential  purposes,  in  addition  to  his  use  thereof  for 
dressmaking  purposes. 

2.  Landlord  and  tenant  «=>278H,  New,  vol.  IIA  Key-No.  Series— Hold-over 

tenant,  who  used  pFendses  tar  diressmaking,  held  "objectionable^''  with- 
in statute. 

A  tenant,  who  occupied  ground  floor  apartment  in  tenement  house  as 
a  dressmaking  establishment  in  addition  to  his  use  thereof  for  dwelling 
purposes,  held  "objectionable,"  within  Laws  1920,  c.  942,  providing  that 
no  summary  proceeding  shall  be  instituted  against  hold-over  tenant,  un- 
less tenant  shall  be  "objectionable"  to  landlord. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Summary  proceedings  by  the  Hermitage  Company,  landlord,  against 
Salvatore  Preziose,  tenant.  From  a  final  order  in  favor  of  tenant,  the 
landlord  appeals.  Final  order  reversed,  and  final  order  granted, 
awarding  possession  to  landlord. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

Albert  H.  Atterbury,  of  New  York  City,  for  appellant. 
Miele  &  Castellano,  of  New  York  City  (Francis  A.  Castellano,  Jr., 
of  New  York  City,  of  counsel),  for  respondent. 

WHITAKER,  J.  It  appears  -from  the  record  that  in  1919  the 
Hermitage  Company,  the  landlord  herein,  owned  the  tenement  house 
at  No.  331  West  Twenty- Seventh  street,  Manhattan  borough.  New 
York  City,  and  rented  an  apartment  on  the  ground  floor  thereof  to 
the  tenant  herein  as  a  monthly  tenant.  The  building  contained  no 
stores  and  was  used 'exclusively  for  residence  purposes.  At  the  time 
Preziose,  this  tenant,  rented  the  apartment,  Preziose  told  the  land- 
lord's agent  that  his  wife  did  a  little  dressmaking,  and  that  he  (Pre- 
ziose) was  trying  to  get  a  store  in  the  immediate  neighborhood.  Pre- 
ziose asked  whether  there  would  be  any  objection  to  his  wife  doing 
a  little  dressmaking  work  in  the  apartment,  and  showing  a  sign  in  the 
window,  until  such  time  as  Preziose  could  find  a  regular  store.  The 
landlord  consented  to  this.  The  business  has  grown,  and  now  there 
are  several  signs  and  fashion  plates  in  the  front  windows  and  a  sign 
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in  the  main  hall.  The  tenant  employs  an  additional  workman,  in  addi- 
tion to  tenant's  wife,  and  he  works  himself  at  the  dressmaking.  This 
business  is  his  chief  support. 

The  landlord,  a  short  tiipe  after  tenant  took  possession,  had  a  va- 
cant store  in  the  adjoining  premises  and  offered  it  tq  the  tenant,  who 
would  not  take  it;  and  ever  since  that  time  the  tenant  has  remained 
in  possession,  and  uses  the  apartment  for  the  business  of  dressmaking 
and  also  lives  there.  The  tenant  testified  that  *1  told  him  [landlord's 
agent]  that  I  needed  those  rooms  for  my  dressmaking  business/'  Ten- 
ant also  admits  that  he  talked  of  renting  the  store,  when  vacant,  at  the. 
time  he  took  the  apartment.  The  tenant  makes  as  many  as  seven 
dresses  a  month  and  uses  a  sewing  machine  and  cutting  board:  The 
landlord  denies  that  he  rented  the  premises  to  the  tenant  for  dress- 
making purposes,  but  testifies  that  it  was  agreed  between  him  and  the 
tenant  that  the  tenant  could  do  dressmaking  until  the  store  next  door 
became  vacant,  and  that  tenant  should  then  take  the  store. 

The  labor  department  has  claimed  the  building  as  a  factory  be- 
cause of  the  business  conducted  by  the  tenant,  and  the  landlord  of- 
fered to  prove  that  by  reason  of  the  tenant  conducting  his  husness  in 
the  premises  the  fire  insurance  companies  had  raised  the  rate  of  in- 
surance on  tlie  building.  This  evidence  was  excluded  by  the  trial 
court. 

[1,  2]  Under  the  facts  as  they  appear  in  tliis  case,  I  am  of  the  opin- 
ion that  the  denial  of  the  precept  should  be  reversed.  If  the  tenant, 
as  he  claims,  rented  tEe  premises  for  "dressmaking  purposes,"  he  is 
not  entitled  to  the  protection  of  the  statute.  The  scope  of  the  statute 
should  not  be  unduly  enlarged  by  interpretation.  A  person  who  rents 
premises  for  dressmaking  or  business  purposes  should  not  be  allow- 
ed to  change  the  character  of  the  contract  by  using  the  premises  also 
for  dwelling  purposes,  simply  for  the  purpose  of  retaining  possession 
of  the  premises  under  the  terms  of  the  statute.  Assuming  that  the 
tenant  rented  the  premises  for  dwelling  purposes,  he  certainly  should 
not  have  the  right,  without  the  consent  of  the  owner,  to  convert  them 
into  business  premises  and  claim  the  protection  of  the  statute  upon 
the  ground  that  the  premises  were  also  used  for  dwelling  purposes. 
The  emergency  which  existed  at  the  time  of  the  passage  of  this  statute 
did  not  exist  in  relation  to  business  property;  nor  was  the  statute 
intended  to  protect  people  in  the  continued  occupancy  of  business 
property. 

But,  giving  the  tenant  the  most  favorable  and  enlarged  interpreta- 
tion of  his  contract  of  the  hiring  of  the  premises,  and  assuming  that 
he  hired  them  both  for  residential  and  business  purposes,  this  court 
should  not  hold  that  under  the  terms  of  the  statute  (chapter  942  of 
the  Laws  of  1920)  the  owner  of  the  premises  has  not  the  right  to  de- 
termine for  himself  from  time  to  time  whether  or  not  the  premises 
shall  be  used  only  for  residential  purposes ;  and,  having  so  determined, 
if  there  should  be  a  monthly  tenant  in  possession  of  a  part  of  the 
premises,  whose  lease  has  expired,  and  who  refuses  to  cease  conduct- 
ing business  on  the  premises,  it  does  not  become  patent  that  such  a 
tenant  becomes  objectionable,  and  is,  within  the  terms  of  the  stat- 
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ute,  an  objectionable  tenant  It  must  always  be  borne  in  mind  that 
the  statute  in  question  relates  to  an  emergency  in  relation  to  "dwell- 
ings"  and  not  business  property. 

To  affirm  the  judgment  in  the  present,  case  would  be  a  judicial 
determination  by  this  court  that,  once  an  owner  of  residential  property 
had  rented  a  portion  thereof  primarily  for  residential  purposes  from 
month  to  month,  with  a  consent  that  the  tenant,  for  his  own  conven- 
ience, might  temporarily  use  them  for  business  purposes,  was  thereby 
forever  deprived  of  the  right  to  stop  the  continued  use  of  the  premises 
for  business  purposes  without  the  consent  of  the  tenant.  Such  a  de- 
termination would  be  an  unwarranted  enlargement  by  interpretation 
of  the  scope  of  the  statute. 

The  statute  applies  only  to  premises  "occupied  for  'dwelling  pur- 
poses.' "  It  was  not  intended  to,  nor  does  it  by  its  terms,  provide  that 
a  court  should  substitute  its  own  judgment  in  place  of  the  judgment 
of  the  owner  as  to  whether  or  not  the  use  of  residential  property  for 
business  purposes  should  continue,  when  such  continued  use  would 
materially  depreciate  the  value  of  the  property  and  cast  additional 
burdens  upon  the  owner.  Such  an  interpretation  would  change  this 
beneficent  statute  into  one  of  oppression.  We  think  that  the  tenant 
"holding  over"  in  the  present  case  was  shown  by  the  record  to  have 
been  "objectionable"  under  the  terms  of  the  statute,  and  that  the 
trial  court  should  have  so  decided. 

Final  order  reversed,  with  $30  costs,  and  final  order  granted,  award- 
ing to  the  petitioner  the  possession  of  the  premises.    AH  concur. 


SOBEL  y.  ENGELS. 

(Supreme  Oonrt,  Appellate  Term,  First  Department    May  0,  1921.) 

Bills  and  notes  ^=>384 — Counterclaim  a^inst  seller  available  against  as- 
signee of  trade  aeofiCance. 

Where  the  seller  of  rags  discounted  a  trade  acceptance  with  a  bank, 
and  on  the  buyer's  refusal  to  pay  the  acceptance  the  bank  charged  the 
amount  thereof  against  the  account  of  the  seller  and  assigned  the  in- 
strument to  plaintiff,  held  that,  as  the  last  discount  and  acceptance  did 
not  make  the  bank  a  holder  for  value  and  protect  it  against  defenses 
existing  between  the  drawer  ani  acceptor,  a  defense  and  counterclaim 
for  breach  of  warranty  available  against  the  seller,  who  was  drawer,  is, 
in  view  of  Negotiable  Instruments  Law,  §  202,  and  Code  Civ.  Proc.  §  502* 
subd.  3,  available  against  the  assignee ;  it  1)eing  inferable  that  the  as- 
signment was  for  purpose  of  suit  and  the  assignee  at  most  stands  in  the 
shoes  of  the  bank. 

Bills  and  notes  <@==>356— Discount  of  trade  acceptance  does  not  make  bank 
holdier  for  valuer 

The  discount  of  a  trade  acceptance  and  deposit  of  the  amount  thereof 
to  the  credit  of  the  drawer  does  not  make  a  bank  holder  for  value,  and 
protect  it  from  defenses  existing  between  the  drawer  and  acceptor, 
where,  in  event  of  failure  to  pay  the  acceptance,  the  amount  will  be  charg- 
ed back  against  the  drawer's  account. 


^=9For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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3.  Bilb  and  notes  ^aB»443(l)— Auik  may  malniiiin  action  on  trade  aeeeptanee 

as  tfuoteou 

Where  a  trade  acceptance  was  dishonored,  and  a  bank  which  had  dis- 
counted the  same  charged  the  amount  to  the  account  of  the  drawer,  the 
bank,  although  paid,  may  maintain  an  action  on  the  acceptance  as  trustee 
for  the  drawer. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Isidor  Sobel  against  William  L.  Engels.  From  a  judgment 
for  plaintiff  on  a  directed  verdict,  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

Frederick  L.  KopfF,  of  New  York  City  (Anthony  J.  Ernest,  of  New 
York  City,  of  counsel),  for  appellant. 

Palmieri  &  Wcchsler,  of  New  York  City  (Samuel  Wechsler,  of  New 
York  City,  of  counsel),  for  respondent. 

GUY,  J.  In  this  action  against  the  acceptor  of  a  trade  acceptance 
the  defendant  counterclaimed  for  damages  for  breach  of  warranty. 
The  acceptance  was  given  in  payment  of  a  quantity  of  rags  sold  by 
the  drawer,  Sardella,  Galante  &  Co.,  Incorporated,  to  defendant.  The 
counterclaim  alleged  that  Sardella,  Galante  &  Co.,  Incorporated,  the 
vendor  and  drawer  of  the  bill,  warranted  that  the  rags,  purchased  for 
the  purpose  of  making  rugs,  were,  with  the  exception  of  5  per  cent,  of  • 
them,  of  a  certain  le^th,  but  upon  inspection  after  delivery  the  pur- 
chaser ascertained  that  SO  per  cent,  of  them  were  not  of  the  prescribed 
length,  and  for  that  reason  they  could  not  be  used  for  the  manufacture 
of  rugs,  and  that  notice  of  the  defects  was  duly  given  the  seller.  The 
evidence  in  support  of  the  counterclaim  was  not  satisfactory,  but  never- 
theless a  prima  facie  case  was  made  out  by  defendant. 

It  appears  that  Sardella,  Galante  &  Co.,  Incorporated,  the  drawer 
and  vendor,  discounted  the  acceptance  at  the  East  River  National  Bank, 
of  which  bank  it  was  a  customer;  that  on  the  refusal  of  the  defendant 
to  pay  the  acceptance  when  it  became  due  it  was  returned  to  the  bank 
protested  on  or  about  August  17,  1920,  whereupon  the  amount  of  the 
bill  and  the  protest  fees  were  charged  against  the  account  of  Sardella, 
Galante  &  Co.,  Incorporated,  and  the  acceptance  and  claim  thereon  was 
assigned  by  the  hank  to  the  plaintiff.  At  the  close  of  the  testimony  the 
court,  upon  plaintiff's  motion  and  over  defendant's  exception,  directed 
a  verdict  for  the  plaintiff.  During  the  trial  the  court  intimated  that  the 
counterclaim,  unless  "connected  with  the  bank,"  would  not  lie.  No 
disposition  was  made  of  the  counterclaim. 

[1-3]  The  mere  discount  by  the  bank  of  the  acceptance  and  placing 
the  proceeds  to  the  credit  of  its  depositor,  Sardella,  Galante  &  Co.,  In- 
corporated, would  not  make  the  bank  a  holder  for  value  of  the  instru- 
ment and  protect  the  bank  from  any  defense  existing  between  the 
drawer  and  the  acceptor.  Citizens'  State  Bank  v.  Cowles,  180  N.  Y. 
346,  73  N.  E.  33,  105  Am.  St.  Rep.  765;  Albany  County  Bank  v. 
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People's  Co-Operative  Ice  Co.,  92  App.  Div.  47,  86  N.  Y.  Supp.  773. 
No  question  of  defense,  however,  arises  in  this  case ;  the  point  here  be- 
ing whether  the  defendant  acceptor  has  a  right  to  its  counterclaim  for 
breach  of  warranty  in  the  sale  as  against  the  bank's  assignee. 

By  section  202  of  the  Negotiable  Instrument  Law  (Consol.  Laws,  c. 
38)  it  is  provided  that,  with  certain  exceptions  which  are  not  pertinent 
to  this  case,  where  the  instrument  is  paid  by  a  party  secondarily  liable 
thereon  it  is  not  discharged ;  but  the  party  so  paying  it  is  remitted  to  his 
former  rights  as  regards  all  prior  parties,  and  he  may  strike  out  his 
own  and  all  subsequent  indorsements  and  again  negotiate  the  instru- 
ment. Here  the  drawer  and  indorser,  a  party  secondarily  liable,  after 
payment  of  the  amount  of  the  acceptance  to  the  bank,  did  not  take  the 
instrument  from  the  bank  and  assert  its  rights  thereon  by  action,  in 
which  case  the  defendant  would  have  been  entitled  to  counterclaim  for 
his  damages  for  the  alleged  breach  of  warranty.  Instead  of  following 
the  statute  it  is  inferable  that  the  drawer  had  the  bank  assign  the  in- 
strument to  the  plaintiff  for  the  purpose  of  bringing  suit  thereon.  If 
no  assignment  had  been  made,  the  bank  itself,  although  paid,  could 
have  maintained  the  action  as  trustee  for  the  vendor,  the  beneficial 
owner  of  the  debt.  Madison  Square  Bank  v.  Pierce,  137  N.  Y.  444, 
33  N.  E.  557,  20  L.  R.  A.  335,  33  Am.  St.  Rep.  751 ;  Assets  Realization 
Co.  V.  Mercantile  National  Bank,  167  App.  Div.  757,  153  N.  Y.  Supp. 
156. 

.  But  the  plaintiff,  its  assignee,  stands  in  the  shoes  of  the  bank,  and,  as 
he  has  no  actual  interest  in  the  contract,  this  case,  while  it  does  not 
come  within  the  provisions  of  subdivision  2  of  section  502  of  the  Code, 
as  contended  by  appellant,  is  plainly  within  the  purview  of  subdivision 
3  of  the  same  section,  and  defendant  was  entitled  to  litigate  his  coun- 
terclaim against  Sardella,  Galante  &  Co.,  Incorporated,  the  drawer  of 
the  acceptance,  the  party  for  .whose  benefit  the  action  was  brought. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event.    All  concur. 


(19C  App.  Div.  722) 

In  re  WOLFS  WILL. 

(Supreme  Court/  Appellate  Division,  Fourth  Department    May  11,  1921,) 

1.  Wills  ^==>47 — ^Fact  testator  aged  and  infirm  raises  no  inferenee  of  lack  of 
capacity. 

The  mere  tact  that  testator  was  aged  and  infirm  raises  no  inference 
that  he  lacked  testamentary  capacity. 

Z.  Wills  ^^55  (7) 'Evidence  held  to  show  aged  testator  had  capacity. 

In  proceedings  to  probate  the  will  of  a  testator  76  years  old  and  some- 
what feeble,  evidence  held  to  show  that  testator  had  testamentary 
capacity  on  the  day  the  will  was  made,  and  was  competent  to  make  a 
valid  wUl. 

Appeal  from  Surrogate's  Court,  Onondaga  County. 
In  the  matter  of  the  probate  of  the  last  will  and  testament  of  Fred- 
erick Wolf,  deceased.    From  decree  of  the  Surrogate's  Court  denying 

^s»Por  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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probate,  and  from  an  order  denying  motion  for  new  trial,  there  is  an 
appeal.  Decree  reversed,  and  matter  remitted  to  the  surrogate,  to  en- 
ter a  decree  admitting  the  will  to  probate. 

Argued  before  LAMBERT,  HUBBS,  CLARK,  and  ROWLAND  L. 
DAVIS,  JJ. 

Thomas  H.  Ward,  of  Syracuse  (Walter  Welch,  of  Syracuse,  of 
coimsel),  for  appellants. 

William  H.  Bamerick,  special  guardian,  of  Syracuse,  appellant. 
R.  J.  Shanahan,  of  Syracuse,  for  respondents. 

CLARK,  J.  On  the  20th  day  of  May,  1918,  Frederick  Wolf,  long  a 
resident  of  the  city  of  Syracuse,  N.  Y.,  executed  in  due  form  an  in- 
strument in  writing,  sought  to  be  proved  as  his  last  will  and  testament. 
No  question  is  raised  as  to  the  due  execution  of  this  instrument,  and 
although  in  their  objections  filed  contestants  urged  that  the  will  was 
the  result  of  undue  influence  brought  to  bear  on  testator,  that  part  of 
the  contest  was  abandoned  on  the  trial,  and  the  only  question  submit- 
ted to  the  jury  was  as  follows:  "Was  Frederick  Wolf  of  sound  mind 
on  May  20,  1918?"  The  issue  was  sent  to  a  jury  for  trial,  and  the  jury 
answered  the  question  propounded  in  the  negative,  whereupon  the 
surrogate  made  and  entered  an  order  denying  probate  to  the  will  in 
question. 

Frederick  Wolf,  the  testator,  had  lived  in  Syracuse  many  years,  and 
had  long  been  successful  in  business  in  that  city.  He  had  accumulated 
considerable  property,  but  most  of  it  had  been  disposed  of  among  his 
children  before  he  made  his  will,  so  that  at  the  time  of  his  death  his 
estate  did  not  exceed  in  value  more  than  $15,000.  His  wife  had  prede- 
ceased him,  and  he  died  August  9,  1918.  This  was  not  a  deathbed 
will,  for  he  lived  nearly  three  months  after  it  was  executed,  and  dur- 
ing that  interval  he  was  up  and  around  his  house,  and  on  the  streets 
of  the  dty,  the  same  as  he  had  been  for  some  time  previously.  He 
was  about  76  years  of  age  at  the  time  the  will  was  made,  and  had  four 
adult  children,  all  married.  Two  daughters  and  a  son  lived  in  Syra- 
cuse, and  the  fourth  child,  a  son,  lived  in  California. 

By  the  terms  of  the  will  he  bequeathed  to  a  daughter,  Lydia  Beach, 
a  black  walnut  pier  glass  and  marble  top  table.  He  had  previously 
conveyed  to  this  daughter  a  valuable  piece  of  real  estate  in  Syracuse. 
He  gave  to  his  son  Cyrus  Wolf  $1,000,  but  out  of  that  it  was  provided 
in  the  will  there  was  to  be  deducted  whatever  testator  had  been 
obliged  to  pay  on  two  certain  judgments  against  Cyrus.  He  stated  in 
the  will  that  the  reason  for  this  bequest  to  Cyrus,  limiting  it  to  $1,000 
and  subject  to  the  payment  of  these  judgments,  was  "the  abuse  I  suffer- 
ed from  him  [Cyrus j  and  his  present  wife."  He  gave  to  his  grandson 
Frederick  Wolf  $200,  and  to  each  of  five  children  of  his  deceased 
brother  William  Wolf  $100,  and  to  his  grandchildren  Margaret  and 
Fred  Harold  Schick  the  house  in  which  he  lived  in  Syracuse,  and  all 
the  rest  of  his  property  he  devised  to  his  daughter  Mrs.  Ida  Schick. 

The  reasons  assigned  by  testator  for  making  the  will  in  this  way  are 
clearly  set  forth  in  the  testimony  of  Mr.  Ward,  the  lawyer  who  drew 
the  will,  and  who  was  one  of  the  subscribing  witnesses.    He  testified 
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that  late  in  the  afternoon  on  the  day  the  will  was  made  (May  20,  1918) 
Mr.  Wolf  came  to  his  office  alone.  This  lawyer  was  an  old  and  repu- 
table practitioner  at  the  Onondaga  coimty  bar,  and  he  had  been  testa- 
tor's attorney  for  some  years.  Mr.  Ward  testified  that  testator  told 
him  at  that  time  that  Cyrus  had  been  getting  married,  and  he  and  his 
wife  were  imkind  to  him,  and  would  not  give  him  his  meals  and  medi- 
cine when  he  was  sick,  and  he  directed  that  his  will  state  why  he  gave 
to  his  son  Cyrus  but  $1,000,  burdened  with  the  pa)anent  of  two  judg- 
ments. 

Mr.  Ward  further  testified  that  testator  told  him  that  his  daughter 
Mrs.  Beach  had  had  her  share  previously,  including  an  item  of  $2,000, 
which  he  had  paid  on  her  account.  He  further  testified  that  Mr.  Wolf 
told  him  the  reason  he  gave  his  home  place  to  his  grandchildren  Flor- 
ence and  Fred  Harold  Schick  was  that  they  had  been  good  to  him,  and 
had  run  errands  for  him,  and  had  brought  him  his  meds,  and  that  they 
had  done  things  for  him  that  his  own  children  would  not  do.  He 
further  testified  that  Mr.  Wolf  told  him  that  one  of  the  reasons  he 
wanted  the  residue  of  his  estate  to  go  to  his  daughter  Ida  Schick  was 
that  she  had  lost  an  eye  when  a  little  girl,  which  he  had  always  felt  he 
was  responsible  for.  Mr.  Ward  testified  that  testator  looked  natural 
and  bright,  his  eyes  were  clear,  he  answered  questions  put  to  him 
promptly  and  intelligently,  and  talked  and  acted  naturally ;  that  after 
the  will  was  drawn  he  asked  to  have  portions  of  it  re-read,  and  sug- 
gested one  or  two  changes,  which  were  made  before  the  will  was  ex- 
ecuted ;  and  that  testator  was  of  sound  mind. 

The  other  subscribing  witness  to  the  will  was  a  young  lady,  the 
clerk  in  Mr.  Ward's  office.  She  testified  that  Mj.  Wolf  came  to  the 
office  alone  on  the  day  the  will  was  made.  She  had  known  him  for 
upwards  of  three  years,  and  saw  him  frequently  at  Mr.  Ward's  office. 
She  testified  that  after  the  will  was  drawn  testator  asked  her  person- 
ally if  she  would  be  a  witness  to  his  will,  which  she  consented  to  do. 
She  testified  that  he  signed  it  in  her  presence,  declared  it  to  be  his  last 
will  and  testament,  and  that  she  and  Mr.  Ward  signed  it  as  witnesses 
at  his  request,  in  his  presence,  and  in  the  presence  of  each  other.  She 
also  testified  that  he  looked  bright,  that  he  had  no  cane  or  glasses,  that 
he  came  to  the  office  and  departed  alone,  and  that  he  was  of  sound 
mind  and  competent  to  make  a  will. 

The  evidence  of  these  subscribing  witnesses  was  in  no  way  discred- 
ited or  impeached,  and  because  of  the  fact  that  they  were  present  and 
saw  testator  at  the  time  the  will  was  made  they  had  better  opportunity 
to  observe,  and  more  reliable  soiu'ces  of  information  in  regard  to  his 
condition,  and  whether  or  not  he  possessed  testamentary  capacity,  than 
any  other  witnesses.  Matter  of  Comstock  (Sur.)  7  N.  Y.  Supp.  334. 
This  will  was  executed  with  a  careful  observance  of  all  tlie  forms  of 
law.  It  was  duly  executed,  and  should  be  probated,  unless  it  was  not 
the  will  of  a  competent  testator.  Matter  of  Ehmn,  184  App.  Div.  386- 
391,  171  N.  Y.  Supp.  1056  (opinion). 

In  addition  to  the  subscribing  witnesses,  who  had  the  best  opportu- 
nity to  know  the  actual  situation  and  capacity  of  Mr.  Wolf  at  the  time 
the  will  was  made,  proponents  produced  some  18  witnesses,  who  had 
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known  testator,  some  of  them  for  many  years,  business  men  and  neigh- 
tors,  and  pastors  of  his  church,  who  testified  to  conversations  had 
with  Mr.  Wolf  in  1917  and  1918,  prior  to  the  making  of  the  will/  The 
evidence  disclosed  that  some  of  these  witnesses  played  checkers  with 
him  in  April  or  May,  1918,  just  before  the  will  was  made,  and  on  one 
occasion  he  played  a  game  of  checkers  with  an  expert  from  out  of 
town,  winning  two  games  out  of  three  that  were  played.  Deceased 
was  an  expert  checker  player,  and  in  March  or  April,  1918,  witnesses 
testified  that  they  discussed  checker  problems  with  him. 

Other  witnesses  testified  that  they  talked  with  deceased  about  re- 
pairs to  property  he  owned,  which  repairs  he  promised  to  make  and 
did  make.  Bankers,  with  whom  testator  did  business  just  prior  to  the 
making  of  the  will,  gave  testimony  as  to  his  acts  and  conversations, 
and  old  neighbors  testified  that  his  acts  and  conversations,  as  testified 
to  by  them,  impressed  them  as  being  rational,  and  finally  Dr.  Hersey 
G.  Locke,  a  member  of  the  faculty  of  Syracuse  University,  a  man  of 
large  experience,  who  has  specialized  in  mental  diseases,  gave  testi- 
mony in  behalf  of  proponents,  and,  basing  his  opinion  on  the  elaborate 
hypothetical  question  of  proponents,  gave  it  as  his  opinion  that  testator 
was  of  sound  mind  on  the  day  he  made  his  will. 

To  meet  this  evidence  in  their  endeavor  to  destroy  the  will,  contest- 
ants produced  some  11  witnesses,  including  2  physicians,  who  testified 
to  various  conversations  they  had  had  with  testator  in  1917  and  1918, 
and  they  testified  that  such  conversations  impressed  them  as  being 
irrational,  and  the  2  physicians,  basing  their  opinion  on  facts  stated 
in  a  hypothetical  question  propounded  by  contestants,  gave  it  as  their 
opinion  that  testator  was  of  unsound  mind.  The  evidence  of  contest- 
ants does  not  appeal  to  me  as  being  satisfactory.  It  does  not  ring  true. 
In  several  instances  the  witnesses  were  plainly  hostile,  or  were  related 
in  some  way  to  some  of  the  contestants. 

Several  witnesses  who  gave  evidence  in  behalf  of  contestants,  testi- 
fied that  the  acts  and  conversations  of  Mr.  Wolf,  as  described  by  them, 
impressed  them  as  being  irrational,  and  they  were  related  to  contest- 
ants as  follows:  Charlotte  A.  Gunn,  sister-in-law  of  one  of  the  con- 
testants; Edwin  Slawson,  brother-in-law  of  one  of  the  contestants; 
G.  F.  E.  Meistering  is  a  relative  of  some  of  the  contestants ;  George 
D.  Gunn  is  a  brother-in-law  of  one  of  the  contestants ;  and  George  I. 
Beach  is  husband  of  one  of  the  contestants.  He  was  a  very  biased 
witness.  This  case  had  been  previously  tried,  and  he  was  a  witness 
on  the  former  trial ;  but  his  recollection  had  evidently  been  refreshed 
since  then,  for  he  testified  to  very  many  different  transactions  on  this 
trial  that  were  not  referred  to  on  the  former  trial.  It  gave  rise  to  the 
suspicion  that  perhaps  the  necessities  of  the  case  stimulated  his  recol- 
lection. 

The  two  physicians  who  testified  in  behalf  of  contestants,  that  Mr. 
Wolf  was  of  unsound  mind,  were  neither  of  them  his  attending  phy- 
sician. It  is  worthy  of  remark  that  on  the  former  trial  contestants 
produced  Dr.  Belch,  Mr.  Wolf's  attending  physician,  and  he  was 
sworn  and  gave  testimony,  but  they  did  not  produce  him  on  the  last 
trial.    Much  of  the  evidence  relied  on  by  contestants  in  an  effort  to 
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set  aside  this  will  was  trivial  in  its  nature,  and  in  several  instances  giv- 
en by  witnesses  who  were  hostile. 

The  due  execution  of  the  will  being  clearly  shown,  and  no  question 
of  fraud  or  undue  influence  entering  into  the  case,  the  only  remaining 
question  was  as  to  the  testamentary  capacity  of  Mr.  Wolf  at  the  time 
he  made  his  will.  If  at  that  time,  not  some  other  time,  but  at  the  time 
he  made  his  will,  he  knew  enough  to  understand  and  appreciate  the 
nature  and  extent  of  his  property,  and  if  he  knew  the  relation  he  bore 
to  those  who  would  naturally  be  the  objects  of  his  bounty,  and  if  he 
knew  and  understood  what  he  was  doing  when  he  made  the  will — ^that 
is,  understood  the  nature  of  the  transaction — ^he  possessed  testamenta- 
ry capacity,  even  though  he  may  not  have  been  a  man  of  the  highest 
and  strongest  mentality.  He  was  an  aged  man,  and  somewhat  feeble, 
but  was  up  and  around  the  house,  going  on  the  streets  of  the  city  fre- 
quently, transacting  some  business,  such  as  collecting  rents  and  giving 
receipts  for  them,  and  doing  it  all  properly. 

[1]  The  mere  fact  that  this  testator  was  aged  and  infirm  raises  no 
inference  that  he  lacked  testamentary  capacity.  Our  laws,  in  their 
clemency  and  beneficence,  undertake  to  assist  the  aged  and  infirm  in 
making  testamentary  disposition  of  their  property,  and  do  not  seek  to 
put  obstacles  in  their  way  to  prevent  them  from  doing  it.  The  evi- 
dence is  undisputed,  and  given  by  perfectly  reputable  witnesses,  that 
testator  went  alone  to  his  lawyer's  office  on  the  day  the  will  was  made, 
and  used  no  cane  or  glasses.  That  does  not  indicate  extreme  feeble- 
ness. He  told  the  lawyer  just  how  he  wanted  the  will  made,  and  gave 
his  reasons  therefor.  These  reasons,  which  were  testified  to  by  at 
least  one  of  the  subscribing  witnesses,  evidently  did  not  appeal  to  the 
jury,  for  they  undertook  to  do  what  juries  often  do,  and  that  is  to 
make  a  new  will  for  a  testator,  overlooking  the  fact  that,  if  he  was  of 
sound  mind  and  was  not  improperly  influenced,  he  and  not  they  had  a 
right  to  make  the  will,  and  do  as  he  saw  fit  with  his  property. 

In  all  the  evidence  produced  by  contestants,  tending  to  show  that 
Mr.  Wolf  was  irrational,  there  was  nothing  in  his  acts  or  conversa- 
tions, as  detailed  by  the  witnesses,  that  was  unusual  in  a  man  of  his 
age.  He  may  have  been  peculiar  and  eccentric,  and  he  may  have  look- 
ed pale  and  thin,  and  he  undoubtedly  walked  slowly,  and  perhaps  drag- 
ged one  foot ;  but  these  conditions  would  not  render  him  incompetent 
to  make  a  will.  He  had  been  in  poor  health  for  some  time,  suffering 
from  chronic  nephritis  and  valvular  heart  difficulty ;  but  that  condition 
in  and  of  itself  did  not  make  him  incompetent,  for  he  transacted  busi- 
ness right  along,  collected  rents;  gave  checks  and  receipts,  and  shortly 
before  the  will  was  made  he  subscribed  for  a  $1,000  Liber^  Bond, 
making  and  signing  in  person  the  check  with  which  he  paid  for  it. 

The  evidence  of  contestants  fails  to  prove  that  Mr.  Wolf  was  not 
capable  of  making  a  will  on  the  day  this  instrument  was  executed.  On 
the  contrary,  from  the  evidence  of  the  subscribing  witnesses,  which 
was  undisputed,  it  would  appear  that  he  was  at  that  time  rather  above 
the  average  of  intelligence,  considering  his  age  and  enfeebled  physical 
condition.  Then  why  is  it  that  a  jury  should  set  aside  the  will  in  the 
face  of  overwhelming  evidence  that  testator  was  of  sound  mind?    The 
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answer  is  found  in  the  general  desire  of  juries  in  will  cases  to  endeav- 
or to  even  things  up  between  a  dead  man's  heirs  and  compel  him  to  do 
with  his  property  what  they  think  ought  to  have  been  done,  without 
regard  to  his  absolute  right  to  do  as  he  pleased  with  his  property,  if 
he  was  of  sound  mind  and  acted  of  his  own  volition. 

[2]  If  Mr.  Wolf  was  competent  to  make  a  will  on  May  20,  1918, 
it  was  his  business,  and  not  the  business  of  outsiders,  to  say  how  much 
of  his  property  he  should  give  to  any  one  or  more  of  his  children.  Un- 
less we  are  going  to  do  away  with  the  right  to  make  testamentary  dis- 
position of  one's  property,  it  is  time  to  take  the  position  that,  when  a 
man  shows  the  capacity  to  make  a  valid  will,  as  was  shown  in  this 
case,  the  right  to  do  so  should  be  upheld,  and  not  be  jeopardized  by  a 
sympathetic  jury.  Mr.  Wolf  was  clearly  shown  by  overwhelming  ev- 
idence to  have  had  testamentary  capacity  on  the  day  this  will  was 
made,  and  was  competent  to  make  a  valid  will.  Delafield  v.  Parish,  25 
N.  Y.  9;  Matter  of  Snelling,  136  N.  Y.  515,  32  N.  E.  1006;  Matter 
of  Dunn,  184  App.  Div.  386,  171  N.  Y.  Supp.  1056;  Matter  of  Hea- 
ton,  224  N.  Y.  22,  120  K.  E.  83. 

Proponents  complain  of  many  of  the  rulings  of  the  coutl,  and  it 
would  seem  that  in  some  instances,  under  the  guise  of  endeavoring  to 
show  testator's  mental  condition,  contestants  were  permitted  to  get  be- 
fore the  jury  evidence  which  tended  to  show  undue  influence  when 
that  question  was  not  in  the  case ;  but  the  verdict  was  not  supported 
by  sufficient  evidence  on  the  question  of  testamentary  capacity,  and  it 
is  not  necessary  to  pass  on  those  questions. 

There  is  no  pretense  that  any  one  was  with  testator  when  he  went 
to  his  lawyer's  office  to  have  his  will  drawn,  or  that  he  could  not  read 
or  write,  or  that  he  did  not  tell  what  he  wanted  done  with  his  proper- 
ty, or  that  he  did  not  state  clearly  his  reasons  for  making  the  provi- 
sions in  his  will  as  he  did  make  them,  or  that  he  did  not  in  person  se- 
lect the  subscribing  witnesses  to  the  will  and  request  them  to  sign  it 
as  such,  or  that  he  did  not  sign  his  name  unaided,  and  in  every  way 
comply  with  all  regulations  of  Decedent  Estate  Law  (Consol.  Laws,  c. 
13)  §  21,  in  the  execution  of  the  will.  There  is  no  evidence  that  he  even 
had  a  memorandum  as  to  what  he  wanted  done  with  his  property,  but 
was  able  to  and  did  tell  the  lawyer  just  what  disposition  he  wanted  to 
make  of  his  property,  without  any  reference  to  any  writing  that  he  had 
previously  made.  He  knew  what  he  wanted,  anjd  was  able  to  tell  it 
without  difficulty. 

Now,  under  these  circumstances,  to  defeat  the  will  of  such  a  man 
on  the  unsatisfactory  evidence  produced  by  contestants  is  not  doing 
justice  by  the  living,  and  is  certainly  doing  a  great  injustice  to  the 
dead.  It  amounts  to  taking  away  from  a  competent  man  the  right 
given  to  him  by  statute  to  make  testamentary  disposition  of  his  prop- 
erty. See  Decedent  Estate  Law,  §§  10.  15,  21.  The  will  was  conced- 
edly  executed  in  accordance  with  the  requirements  of  the  law,  it  ex- 
pressed the  wishes  of  a  competent  testator,  it  is  intelligent  and  rational 
on  its  face,  and  should  not  have  been  denied  probate. 

The  verdict  should  be  set  aside,  on  the  ground  that  the  evidence  is  in- 
sufficient to  show  lack  of  testamentary  capacity,  under  the  rule  as  laid 
down'in  Matter  of  Case,  214  N.  Y.  199,  108  N.  E.  408,  and  Seeley  v. 
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Osborne,  220  N.  Y.  416,  422,  116  N.  E.  97.  The  decree  of  the  surro- 
gate, refusing  probate,  should  be  reversed,  and  the  matter  remitted  to 
the  surrogate,  to  enter  a  decree  admitting  the  will  to  probate  (Code  of 
Civil  Procedure,  §  2763;  Matter  of  Goodhart,  173  App.  Div.  256,  159 
N.  Y.  Supp.  261),  with  costs  to  appellants,  payable  out  of  the  estate. 
All  concur. 


(115  Misc.  Bep.  400) 

MICHAEL  E.  PATERNO  REALTY  00.  ▼.  BLITTENBACH. 

(Supreme  CJourt,  Appellate  Term,  First  Department.    May  18,  1921.) 

L  Landlord  and  tenant  0=»278H,  New,  vol.  UA.  Key-No.  Series— LAndtord 
cannot  deprive  tenant  of  right  to  blU  of  particulars  undmr  eatargmif 
rent  laws. 

A  landlord  cannot,  under  Laws  1920,  c.  944,  deprive  a  tenant  of  the 
right  to  a  hill  of  particnlars,  and  of  other  special  protection  given  him, 
hy  hringlng  an  action  in  trespass  against  a  tenant  holding  over,  instead  of 
an  action  for  rent 

2.  Appeal  and  error  ^=s>878(3) — ^No  reversal,  where  pre}uAeed  party  does 
not  ecyniplaln. 

Where  landlord  erroneously  bronght  action  in  trespass  against  a 
tenant  holding  over,  Instead  of  an  action  for  rent  onder  the  emergency 
rent  laws,  under  the  theory  that  he  could  deprive  the  tenant  of  the  safe- 
guards and  protections  applied  by  such  laws,  but  recovered  only  the 
amount  of  rent  to  which  he  was  entitled  under  such  laws,  error  of  the 
court  in  permitting  the  case  to  be  maintained  under  the  improper  theory 
could  not  be  ccmiplained  of  by  landlord  on  appeal,  the  tenant  not  com- 
plaining. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  the  Michael  E.  Patemo  Realty  Company  against  Joseph 
Hattenbach.  From  judgment  for  it  for  $266.55,  with  which  it  was  dis- 
satisfied, plaintiff  appeals.    Affirmed. 

Argued  January  term,  1921,  before  GUY,  WAGNER,  and  Mc- 
COOK,  JJ. 

Frederic  H.  McCoun,  of  New  York  City  (Francis  M.  Scott,  I. 
Maurice  Wormser,  and  W.  B.  Sjrmmes,  Jr.,  all  of  New  York  City,  of 
counsel),  for  appellant. 

Mark  Aaron,  of  New  York  City,  for  respondent 

McCOOK,  J.  This  is  an  action  in  trespass  brought  by  a  landlord. 
The  defendant  was  a  tenant  under  a  written  lease  expiring  September 
30,  1920,  and  not  renewed  or  extended.  The  tenant  did  not  remove 
at  the  end  of  his  term.    The  summons  bore  the  indorsement : 

••Action  for  trespass  on  and  after  October  1, 1920,  at  895  West  End  avenue." 

At  the  trial,  on  the  opening  statement  of  plaintiff's  counsel,  defend- 
ant moved  to  dismiss  the  complaint  on  the  ground  that  an  action  for 
trespass  cannot  be  maintained  under  the  new  rent  laws  during  the 
period  ending  November  1,  1922,  where  a  tenant  is  holding  over  as 

^=9For  other  cases  see  same  topic  A  KEY- NUMBER  In  all  Key-Numbered  Digests  A  Indexe* 
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here.  This  was  refused  by  the  trial  justice.  The  trial  then  pro- 
ceeded, and  plaintiff  tried  the  action  on  the  theory  of  trespass,  and 
judgment  was  given  for  plaintiff,  the  court  below  specifying  in  the 
decision  and  judgment  that  said  sum  represented  October  and  Novem- 
ber reint  at  the  old  rate  of  rental,  namely,  $133.33  per  month,  and 
from  this  judgment,  plaintiff  appeals. 

The  plaintiff  claims  that  when  a  tenant's  term  expires  the  land- 
lord may  either  treat  him  as  a  tenant  for  a  new  term  or  as  a  tres- 
passer. The  defendant  contends  that  the  action  for  trespass  has  been 
suspended  until  November  1,  1922,  and  that  the  landlord  in  an  action 
against  a  hold-over  tenant  is  relegated  to  an  action  for  use  and  occupa- 
tion  in  the  manner  provided  by  the  emergency  rent  laws. 

[1]  This  appeal  raises  squarely  the  question  whether  under  the 
so-called  emergency  rent  laws  a  landlord  may,  by  bringing  an  action 
in  trespass,  instead  of  an  action  for  rent,  deprive  the  tenant  of  the 
right  to  a  bill  of  particulars  and  of  the  other  special  protection  given 
him  under  this  legislation.  In  our  opinion  he  cannot.  Trespass  is  not 
expressly  mentioned  in  the  rent  laws  under  consideration,  and  plain- 
tiff claims  that  it  cannot  be  deprived  by  implication  of  its  right  to  select 
this  remedy. 

An  examination  of  the  opinions  of  the  Court  of  Appeals  in  the 
cases  of  People  ex  rel.  Durham  Realty  Corporation  v.  La  Fetra,  130 
N.  E.  601,  Guttag  v.  Shatzkin,  130  N.  E.  929,  and  Edgar  A.  Levy 
Leasing  Co.,  Inc.,  v.  Siegel  (decided  March  8,  1921)  130  N.  E.  923, 
does  not  disclose  that  the  court  has  passed  expressly  upon  the  point. 
These  opinions  do,  however,  in  the  course  of  analyzing  the  laws  in 
question,  describe  the  intention  of  the  Legislature  and  the  effect 
of  the  acts  in  a  fashion  which  leaves  no  room  for  doubt.  In  People 
ex  rel.  Durham  Realty  Corporation  v.  La  Fetra,  supra,  Pound,  J., 
said: 

'The  preeiunptlon  Is  created  that  any  demand  for  rent  greater  than  that  in 
any  year  prior  to  such  demand  is  nnreasonahle  and  oppressive." 

He  states  that  chapter  944  of  the  Laws  of  1920— 

"preserves  the  action  for  rent,  provides  that  the  plaintiff  may  recovtf  a  fair 
and  reasonable  rent  for  the  premises,  and  further  provides  that  on  default 
of  payment  of  the  fair  rental  value  the  landlord  may  obtain  possession  of 
his  premises  by  a  dispossess  warrant" 

And  again : 

"No  tenant  is  forced  out  of  his  home  so  lon^  as  he  pays  the  fair  monthly 
rent,  but  «  dispossess  warrant  may  be  Issued  if  he  fails  to  pay.  A  compre- 
hensive substitute  for  the  possessory  remedies  thus  becomes  the  keystone  of 
the  arch." 

The  court  thus  describes  what  is  taken : 

••What  is  taken  is  the  right  to  use  one's  property  oppressively,  and  it  is  the 
destruction  of  that  right  that  is  contemplated.  •  •  ♦  TL>e  purpose  of 
these  laws  is  temporarily  to  deprive  landlords  of  all  power  to  enforce  cove- 
nants to  quit  in  leases,  although  made  prior  to  the  enactment  of  the  laws." 
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In  Guttag  V.  Shatzkin,  supra,  Crane,  J.,  says : 

'The  Legislature  by  the  laws  in  question  has  simply  prevented  such  a 
<»tastrophe  by  requiring  landlords  at  reasonable  rental  to  keep  tenants  until 
normal  building  conditions  have  returned." 

So  far  as  the  present  case  is  concerned,  the  purpose  of  chapter  944 
of  the  Laws  of  1920  is  not  differently  regarded  by  McLaughlin,  J., 
when  he  states  in  his  dissenting  opinion  in  Edgar  A.  Levy  Leasing  Co., 
Inc.,  V,  Siegel,  supra,  that  they  deny — 

**to  the  landlord,  until  that  time  ^November  1,  1022],  the  aid  of  the  courts  to 
obtain  possession  of  the  premises  leased,  where  the  tenant's  lease  had  termi- 
nated or  he  had  defaulted  in  payment  of  rent,  providing  he  were  willing  to  pay 
a  reasonable  rent,  to  be  determined  in  a  judicial  proceeding.** 

To  hold,  as  plaintiff  now  asks  us  to  do,  that  a  landlord  may  bring 
an  action  in  trespass  instead  of  for  rent,  and  fail  before  trial  to  pro- 
vide a  bill  of  particulars,  would  be  to  nullify  the  legislation  in 
question,  flood  the  coui^Js  with  such  actions,  and  deprive  tenants  of  the 
safeguards  and  protection  supplied  by  the  Legislature  and  now  in  ef- 
fect. 

[2]  However,  in  the  care  at  bar,  the  plaintiff  itself  offered  proof 
which  established  the  status  of  the  defendant  as  a  statutory  tenant, 
who  cannot  be  dispossessed  under  the  rent  laws  so  long  as  he  is 
ready  to  pay  a  reasonable  rent.  Since  the  question  to  be  litigated, 
if  we  reverse  because  the  action  is  brought  on  a  wrong  theory,  was 
already  determined  on  this  trial,  and  as  the  party  who  was  prejudiced 
by  the  court's  erroneous  ruling  does  not  now  complain,  it  would  be 
a  useless  procedure  to  remit  the  case  for  another  trial. 

The  judgment  is  therefore  affirmed,  with  $25  costs.    All  concur. 


MILLER  et  aL  V.  H.  J.  &  M.  L  REALTY  CORPORATION. 

(Supreme  CJourt,  Appellate  Term,  First  Department.    May  9,  1021.) 

1.  Covenants  <9=»134— WheOier  grantor  performed  a^reemenl  to  proenn  ex- 

tension mortga«re  held,  under  the  evidenee^  for  the  juiy. 

Where  a  deed  contained  a  covenant  providing  that,  if  the  holder  of  a 
mortgage  should  demand  payment,  the  grantor  would  procure  an  exten- 
sion of  that  mortgage  or  a  new  mortgage,  etc.,  the  question  whether  the 
grantor  had  performed  his  agreement  held,  under  the  evidence^  for  the 
jury. 

2.  Covenants  ^=^124— Wliere  grantor  agreed  to  pv^Moi^  new  mortgage  for 

$25,000,  bis  liaJMlity  must  be  based  on  mortgage  of  that  ainount. 

Where  a  deed  conveying  property  subject  to  a  mortgage  for  $28,000  pro- 
vided that,  in  case  payment  was  demanded  by  the  mortgagor,  the  grantor 
would  procure  an  extension  or  a  new  mortgage  for  $25,000,  at  not  to  ex- 
ceed 5%  per  cent,  the  grantee  cannot,  the  grantor  having  broken  the 
covenant,  recover  all  expenses  Incidental  to  the  procurement  of  a  mort- 
gage for  $28,000,  but  the  recovery  must  be  limited  to  the  broker's  com- 
mission a/id  excess  interest  computed  on  a  mortgage  for  $25,000. 

«=»For  other  cases  see  same  topic  &  KEY- NUMBER  In  all  Key-Numbered  Dig(«t8  «  Indexes 
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Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Meyer  Miller  and  others  against  the  H.  J.  &  M.  I.  Realty 
Corporation.  From  a  judgment  for  plaintiffs,  defendant  appeals. 
Reversed,  and  new  trial  ordered,  unless  plaintiffs  consent  to  reduction 
of  judgment,  in  which  case  the  judgment,  as  modified,  should  be  af- 
firmed. - 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  ancf 
WEEKS,  JJ. 

Morrison  &  Schiff,  of  New  York  City  (Jacob  R.  Schiff  and  Samuel 
W.  Dorfman,  both  of  New  York  City,  of  counsel),  for  appellant. 

'Max  J.  Le  Boyer,  of  New  York  City,  for  respondents. 

GUY,  J.  By  deed  dated  March  1,  1920,  the  defendant  conveyed 
to  plaintiffs  certain  real  property  situated  in  the  city  of  New  York, 
subject  to  a  mortgage  for  $28,000,  and  the  deed  contained  the  follow- 
ing covenant :' 

"The  grantor  hereby  covenants  and  agrees  that  If,  at  the  time  the  princi- 
pal of  the  first  mortgage,  now  a  lien  upon  said  premises,  Is  due  and  payable, 
the  owner  and  holder  of  said  mortgage  demands  pajnnent  of  said  principal 
sum,  the  grantor  will  procure  an  extension  of  the  present  mortgage  or  a  new 
mortgage  for  the  grantees  In  an  amount  not  less  than  $25,000  and  for  a  term 
of  not  less  than  three  years,  and  the  rate  of  Interest  not  to  exceed  6^4  per 
cent,  per  annum;  the  grantees,  however,  to  contribute  towards  the  expense 
of  placing  said  new  first  mortgage,  not  exceeding,  however,  the  stun  of  $300." 

The  evident  intention  of  the  parties  was  that,  if  the  holder  of  the 
$28,000  mortgage  refused  an  extension,  a  new  loan  for  $25,000  would 
be  negotiated,  and  by  paying  off  $3,000  of  principal  an  assignment  of 
the  existing  mortgage  for  the  balance  of  $25,000  would  be  made  to  the 
lender,  and  the  expense  of  the  mortgage  tax  on  a  new  mortgage  would 
thus  be  obviated.  So  that  the  taking  of  such  an  assignment  and  the  de- 
livery of  an  extension  for  three  years  would  be  a  new  mortgage  for 
$25,000,  within  the  meaning  of  the  covenant. 

The  holder  of  the  mortgage  refused  to  grant  an  extension,  and  the 
plaintiffs,  through  a  broker,  obtained  a  purchaser  of  the  mortgage,  who 
extended  the  time  of  payment  for  three  years  at  6  per  cent,  per 
annum.  The  action  is  to  recover  damages  for  the  grantor's  breach 
of  the  covenant.  Plaintiff  Samuel  Miller  testified  that,  about  a  month 
after  he  acquired  ownership  of  the  property,  he  demanded  of  the  de- 
fendant performance  of  the  covenant,  but  that  the  best  defendant 
could  do  was  to  obtain  a  loan  of  $25,000  under  conditions  requiring 
the  payment  of  $3,000  per  anniun  off  the  mortgage  debt;  that  he 
thereupon  hired  the  broker,  who  procured  the  loan  of  $28,000  at  6 
per  cent,  per  annum,  and  that  $1,000  was  paid  the  broker  to  cover 
for  his  services  and  the  disbursements. 

On  behalf  of  the  defendant  it  was  testified  that,  upon  the  refusal 
of  the  holder  of  the  $28,000  mortgage  to  give  an  extension,  a  broker 
was  employed  to  procure  a  new  loan,  and  that  he  procured  an  accept- 
ance of  a  loan  of  $25,000  at  5^  per  cent  per  anniun;  that  plaintiffs 
were  notified  of  such  acceptance,  but  refused  to  take  the  $25,000 
loan,  for  the  reason,  as  testified,  that  the  owner  wanted  moneys  to  pay 
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interest  and  taxes,  and  would  be  short  if  the  mortgage  was  renewed 
at  $2S,00a 

[1,2]  Whether  defendant  performed  its  obligations  under  the  cove- 
nant was  for  the  jury,  and  we  see  no  reason  to  disturb  their  finding 
that  defendant,  failing  to  get  an  extension,  also  failed  to  get  a  new 
Jgan  of  $25,000.  But  the  amoimt  of  the  verdict,  $1,120,  is  excessive. 
This  sum  is  evidently  made  up  of  the  $1,000  paid  for  obtaining  the 
$28,000  loan,  added  to  $420,  the  additional  one-half  of  1  per  cent, 
on  the  $28,000  for  three  years,  making  $1,420,  less  the  $300  which, 
under  the  covenant,  the  plaintiffs  undertook  to  contribute  to  the  ex- 
pense of  a  new  loan.  The  broker  who  testified  in  behalf  of  the  plain- 
tiffs, while  admitting  that  it  would '  cost  less  to  obtain  a  loan  of 
$25,000  than  a  loan  of  $28,000,  did  not  testify  to  the  expense  of  pro- 
curing a  loan  of  the  lesser  amount;  but  we  may  assume,  making  a 
proportionate  charge,  it  would  cost  $900.  Further,  under  the  cove- 
nant, defendant  could  not  be  charged  with  the  extra  half  of  1  per 
cent,  on  $28,000,  but  only  on  $25,000  for  three  years.  On  the  find- 
ing of  the  jury,  therefore,  the  plaintiffs  were  entitled  only  to  $900, 
proportionate  expense  for  procuring  the  $25,000  loan,  plus  $375,  one- 
half  of  1  per  cent,  on  $25,000  for  three  years,  making  $1,275,  less 
$300,  defendant's  agreed-upon  contribution  to  the  expense  of  pro- 
curing the  new  loan,  leaving  a  balance  of  $975,  which  the  jury  on  the 
evidence  were  permitted  to  find  as  plaintiffs*  damage. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant 
to  abide  the  event,  unless  respondents  stipulate  to  reduce  the  same 
to  $975,  with  costs  in  the  court  below,  in  which  case  the  judgment, 
as  so  modified,  will  be  afiirmed,  without  costs  of  appeal.    All  concur. 


(196  App.  Div.  790) 

METCALF  ▼.  FIRTH  CARPET  CO.  et  ftL 

(Snpreme  Court,  Appellate  Division,  Third  Department.    May  4,  1921.) 

Master  and  sorant  <di»419 — Compensailon  ease  properly  reopened  to  inerease 
lump  sum  award. 

Where  the  Industrial  Commission,  whose  award  is  made  final  by  Work- 
men's Compensation  Law,  §  23,  in  ab9ence  of  app^U,  made  a  lamp  sum 
award  under  section  25,  which  was  paid  to  the  claimant,  who  became 
dissatisfied  and  requested  that  the  case  be  reopened,  the  Commission 
acted  within  its  powers  under  sections  22  and  74  in  reopening  the  case  and 
awarding  additional  com];)ensation ;  it  appearing  that  the  di8al)ility  con- 
tinued and  that  the  awards  did  not  overlap  and  were  within  the  maximum 
permitted  by  the  statute. 

Appeal  from  State  Industrial  Commission. 

Application  by  Mary  A.  Metcalf  for  compensation  to  the  State  In- 
dustrial Commission,  opposed  by  the  Firth  Carpet  Company,  employer, 
and  the  American  Mutual  Liability  Insurance  Company,  insurance 
carrier.  An  award  for  weekly  payments  was  made,  and  subsequently 
an  award  made  for  a  lump  sum,  after  which  the  claim  was  reopened 
and  an  award  made  of  an  additional  sum,  and  the  employer  and  in- 
surer appeal.    Award  unanimously  affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  TL 
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J.  Arthur  Hilton,  of  New  York  City  (Alfred  T.  Tompkins,  of  New 
York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  of  Albany,  of  coun- 
sel), for  respondent. 

VAN  KIRK,  J.  On  July  2,  1915,  claimant,  Mary  A.  Metcalf,  was 
employed  by  the  Firth  Carpet  Company,  working  at  a  weekly  wage 
of  $10.53.  While  engaged  in  her  regular  emplo)rment,  she  tripped 
over  a  carpet,  fell  against  a  table,  and  bruised  her  right  breast,  which 
injury  resulted  in  a  cancerous  growth,  with  which  she  is  still  afflicted. 
^he  injuries  sustained  by  her  were  accidental  injuries,  and  arose  out 
of,  and  in  the  course  of,  her  employment.  She  filed  her  claim,  and 
awards  were  made  from  time  to  time  for  weekly  payments,  and  the 
case  continued.  These  awards  were  regularly  paid.  The  award  made 
August  9,  1916,  recites  the  facts  and  terms,  as  follows : 

'^It  appearing  that  claimant  has  been  awarded  compenaation  to  May  9, 
1916,  at  $7.02  per  week,  and  that  claimant  is  still  disabled,  and  It  further  ap- 
pearing that  claimant  desires  a  lump  sum  payment  In  order  that  she  may  re- 
turn to  Scotland,  and  it  also  appearing  that  an  operation  may  be  necessary 
before  claimant  recoyers,  •  •  •  and  the  claimant  and  insurance  carrier 
consenting  thereto,  it  is  hereby  ordered  that  claimant  be  awarded  the  sum  of 
$192,  the  estimated  expenses  of  an  operation,  and  that  in  addition  thereto  she 
be  awarded  87  weeks  (from  July  24,  1916,  to  March  25,  1918),  at  $7.02  per 
week,  $610.74,  making  a  total  award  of  $870.96;  and  it  is  further  ordered, 
the  claimant  and  insurance  carrier  having  consented  thereto,  that  said  amount 
be  paid  to  claimant  in  a  lump  sum,  less  any  payments  that  may  have  been 
made  thereon  by  the  carrier,  and  that  the  case  be  closed.*' 

This  award  was  paid  to  the  claimant,  she  giving  her  receipt,  dated 
August  22,  1916.  It  will  be  observed  that  it  covers  the  period  endii^ 
March  25,  1918.  Claimant  became  dissatisfied  with  the  lump  sum 
award,  and  requested  that  the  claim  be  reopened.  This  request  was 
granted,  the  disability  continuing,  and  further  hearings  were  had,  and 
a  decision,  granting  a  further  award  of  $568.62,  was  made  April  21, 
1920,  covering  the  period  from  October  3,  1918,  to  April  22,  1920. 
The  appeal  is  taken  'from  this  award,  and  the  one  question  presented 
is  whether  the  commissioners  had  power  to  reopen  the  case. 

The  Compensation  Law  (Consol.  Laws,  c.  67)  contains  these  pro- 
visions :    In  section  25  (as  amended  by  Laws  1910,  c.  167) : 

"The  Commission,  whenever  it  shaU  so  deem  advisable  may  commute  such 
periodical  payments  to  one  or  more  lump  sum  payments  to  the  injured  emr 
ployee,  or,  in  case  of  death,  his  dependents,  provided  the  same  shall  be  In  the 
interests  of  justice." 

Since  the  lump  sum  award  was  made  herein,  this  provision  has  been 

amended  (Laws  1919,  c.  629)*  by  adding  thereto  the  following : 

"Such  commutation  shaU  be  made  according  to  the  method  prescribed  in  sec- 
tion twenty-seven  of  this  chapter." 

See  section  27  as  amended  by  Laws  1916,  c.  622,  and  Laws  1917,  c. 
705. 

In  section  74: 

"The  power  and  jurisdiction  of  the  Commission  over  each  case  shaU  be 
continuing,  and  it  may,  from  time  to  time,  make  such  modification  or  change 

♦Since  amended  by  Laws  1921,  c.  540. 
188  N.Y.S.— 29 
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with  respect  to  former  findings  or  orders  relating  thereto,  as  in  its  opinion 
may  be  just." 

In  section  22 :  • 

Tpon  its  own  motion  or  upon  the  application  of  any  party  in  Interest,  o& 
the  ground  of  a  change  in  conditions,  the  Commls^on  may  at  any  time  review 
any  award,  and,  on  such  review,  may  make  an  award  ending,  diminishing  or 
increasing  the  compensation  previously  awarded,  suhject  to  the  maximum  or 
minimum  provided  in  this  chapter,  and  shall  state  its  conclusions  of  fact  and 
rulings  of  law,  and  shall  immediately  send  to  the  parties  a  copy  of  the 
award.  No  such  review  shall  affect  such  award  as  regards  any  moneys  al- 
ready paid." 

These  provisions  are  not  in  conflict  with  section  23  of  the  act  (as 
amended  by  Laws  1916,  c.  622,  and  I^aws  1917,  c.  705),  which  contains 
this: 

"An  award  or  decision  of  the  Commission  shall  be  final  and  conclusive  upon 
all  questions  within  its  jurisdiction,  as  against  the  state  fund  or  between 
the  parties,  unless  reversed  or  modified  on  appeal  therefrom  as  hereinafter 
provided." 

These  sections  must  be  read  together,  and  its  proper  force  given  to 
each.  Beckmann  v.  Oelerich  &  Son,  174  App.  Div.  353,  160  N.  Y. 
Supp.  791 ;  Kriegbaum  v.  Buflfalo  Wire  Works  Co.,  182  App.  Div. 
448,  169  N.  Y.  Supp,  307,  affirmed  224  N.  Y.  621,  121  N.  E.  875. 
Such  rules  are  not  strange  to  our  law  and  practice.  A  final  judgment 
of  the  Supreme  Court  is  conclusive  between  the  parties,  and  is  sub- 
ject to  review  by  appeal  only,  and  yet  the  trial  court  has  control  of 
its  judgments,  and  may  open  the  judgment  and  grant  a  new  trial 
imder  certain  conditions.  Code  of  Civil  Procedure,  §§  1002,  1282; 
Seaman  v.  Clarke,  75  App.  Div.  345,  78  N.  Y.  Supp.  171. 

In  Eggleston  v.  Shinola^Co.,  229  N.  Y.  622,  129  N.  E.  933,  no  opin- 
ion was  writt/en,  but  the  court  states  this : 

"The  only  question  on  appeal  was  as  to  whether  the  State  Industrial  Com- 
mission, after  making  a  lump  sum  award  as  compensation  for  an  injury, 
could  reopen  the  case  and  make  a  further  award  where  the  claimant's  dls- 
at)ility  had  persisted." 

The  Appellate  Division,  without  opinion,  had  affirmed  the  award 
(191  App.  Div.  930,  180  N.  Y.  Supp.  935),  and  the  Court  of  Appeals 
affirmed  the  Appellate  Division. 

In  Spaduccino  v.  Hayes  &  Co.,  180  App.  Div.  37,  167  N.  Y.  Supp. 
483,  affirmed  223  N.  Y.  681,  119  N.  E.  1078,  a  lump  sum  award  had 
been  made,  but  not  paid.    This  court  said : 

"The  payment  of  the  award  in  a  lump  sum  would  not  only  have  been  most 
unwise,  but  the  Conunission  was  fully  justified  as  matter  of  law  in  rescinding 
the  award,"  under  section  74  of  the  Workmen's  Oompensation  Law,  supra. 

In  Kriegbaum  v.  Buffalo,  etc.,  supra,  the  prior  award  for  permanent 
partial  disability  had  been  paid  in  full  before  the  claim  was  reopened. 

The  purpose  of  the  Workmen's  Compensation  Law  was  to  compen- 
sate employees  during  their  disability  to  work,  and,  in  case  of  death,  to 
help  their  dependents.  It  was  not  its  purpose  to  compensate  with  a 
lump  sum,  which  may  be  awarded  only  in  case  the  same  shall  be  in  the 
interests  of  justice.  Section  25  as  amended,  supra.  The  purpose  to 
compensate  employees  during  their  disability  is  not  changed  by  the 
granting  of  a  lump  sum  award.     Where  the  Commission  has  made  a 
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final  award  of  a  lump  sum,  and  that  award  has  been  acted  upon  and 
carried  out  between  the  parties,  then  rights  exist  in  the  employer  and 
the  insurance  carrier,  which  the  Commission  cannot  take  away ;  hut  if 
the  disability  continues,  and  the  maximum  compensation  has  not  been 
paid,  a  further  award  may  be  made»  In  other  words,  the  employer  and 
carrier  must  be  protected  from  further  awards  for  the  period  covered 
by  the  lump  sum  award,  but  may  be  subject  to  a  further  award  if  the 
disability  continues  beyond  that  period  and  the  maximum  compensa- 
tion has  not  been  reached* 

In  this  case  the  disability  continued.  The  periods  for  which  awards 
have  been  made  do  not  overlap,  and  the  maximum  compensation  per- 
mitted by  statute  has  not  been  exceeded.  We  conclude  that  the  State 
Industrial  Commission  acted  within  its  power  in  opening  the  case  and 
making  the  award  appealed  from,  and  that  the  facts  justified  its  acts. 

The  award  is  affirmed   All  concur. 


DE  BEIXEDON  v.  BROWN  ft  SECCOMB. 

(Supreme  Court,  AppeUate  Term,  First  Department    March  80,  1021.) 

!•  Fadors  ^52— PMi^  by  factor  withoot  posseBflioii  of  merchan^se  or 
ODODieratod  oiidenoeo  of  title  unaTaUlng.  . 

Personal  Property  Law,  i  43  (Factors'  Act),  protecting  one  who  in 
good  faith  makes  advances  to  an  agent  or  factor  in  reliance  on  his  hav- 
ing actual  possession  of  merchandise  or  of  specified  documentary  evidence 
of  title  thereto,  namely,  a  bUl  of  lading,  custom  house  permit,  or  ware- 
houseman's receipt,  does  not  avail  one  who  makes  an  advance  to  a  factor 
or  agent  before  he  bos  received  possession  of  the  merchandise,  and  when 
he  has  only  a  telegram  from  the  shipper  or  a  manifest  indicating  size  of 
the  shipped  fruit 
2.  Factors  ^==»52— Pledge  by  factor  for  prior  debt  unavaiUqg,  if  factor  has  no 
interest 

By  express  provision  of  Personal  Property  Law,  8  43,  subd.  2  (Factors^ 
Act),  one  taking  merchandise  from  a  factor  or  agent  in  security  for  an 
antecedent  debt  of  such  agent  acquires  no  right  or  interest  in  the  property 
other  than  such  agent  had,  and  so  none  where  the  agent  had  none. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Bennett  De  Beixedon  against  Brown  &  Seccomb. '  From 
a  judgment  dismissing  the  complaint  at  the  close  of  plaintiff's  case  on 
the  merits,  plainti'ff  appeals.    Reversed,  and  new  trial  granted. 

Argued  January  term,  1921,  before  GUY,  WAGNER,  and  Mc- 
COOK,  JJ. 

Thomas  P.  Hall,  of  New  York  City,  for  appellant 
Finkler  &  McEntire,  of  New  York  City  (Frank  I.  FinMer,  of  New 
York  City,  of  counsel),  for  respondents. 

WAGNER,  J.  The  plaintiff  sued  upon  an  assigned  claim  from  a  ship- 
per of  certain  fruit  in  California.  The  defendants  were  fruit  auc- 
tioneers in  New  York  and  sold  the  merchandise  upon  which  the  suit 
was  founded. 
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The  car  in  question  was  consigned  to  plaintifPs  assignor,  and  upon 
arrival  in  New  York  was  delivered  to  defendants  for  sale  at  an  auction 
which  took  place  on  January  29,.  1:920^  the  proceeds  to  be  remitted  by 
plaintiff's  assignor  to  the  shipper  thereof.  It  appeared  that  on  January 
24th,  before  the  car  had  arrived,  the  assignor  had  requested  the  defend- 
ants to  advance  $6,000,  stating  tiat  they  were  receiving  the  car  in  ques- 
tion, together  with  certain  other  goods,  basing  the  request  for  an  ad- 
vancement thereon.  At  that  time  the  assignor  exhibited  either  a  tele- 
gram from  the  shipper  or  a  manifest,  which  indicated  the  size  of  the 
fruit  shipped  (the  record  being  uncertain  as  to  which),  and  the  de- 
fendants, having  advanced  the  money,  thereafter  offset  against  this  ad- 
vance and  others  of  the  same  character  made  previously  the  proceeds 
received  from  the  sale  of  this  car  of  fruit.  Demand  on  the  part  of 
the  shipper  for  this  sum  failed,  resulting  in  the  present  suit,  the  com- 
plaint in  which  was  dismissed  at  the  end  of  the  plaintiff's  case. 

[1,2]  The  appeal  involves  the  construction  of  sectiqn  43  of  the  Per- 
sonal Property  Law  (Consol.  Laws,  c.  41),  commonly  known  as  the 
Factors'  Act.  This  section  was  intended  for  the  protection  of  third 
parties  who  in  good  faith,  and  in  ignorance  of  any  defect  in  title  ad- 
vanced money  or  incurred  obligations  in  reliance  upon  the  actual  pos- 
session of  the  merchandise  by  the  agent,  or  of  certain  documentary  evi- 
dence of  title  thereto.  Those  who  dealt  with  the  apparent  owners  of 
property  were  deemed  to  be  safe  in  such  reliance.  It,  of  course,  has 
no  application  where  such  protection  would  secure  to  a  wrongdoer  the 
fruits  of  his  fraud.  Dorrance  v.  Dean,  106  N.  Y.  203,  12  N.  E.'433. 
Here  concededly  the  car  did  not  arrive  in  New  York  until  January  29, 
which  would  be  the  first  day  when  plaintiff's  assignor  could  claim  ac- 
tual possession,  whereas  the  advance  made  upon  it  by  defendants  pre- 
ceded its  arrival  by  five  days.  Nor  can  its  validity  be  upheld  under  that 
portion  of  the  section  dealing  with  documentary  evidence  of  title,  for 
the  act  limits  its  application  to  certain  specific  and  expressed  documents, 
absent  in  the  case  at  bar.  Only  upon  the  possession  of  those  mentioned 
evidences  of  title  can  dispositions  by  sale,  pledge,  or  otherwise  be  up- 
held without  distinction  as  to  the  nature  of  the  authority  vested  in  the 
agent.  Furthermore,  under  subdivision  2  thereof,  the  defendant  by 
taking*  such  merchandise  in  security  for  the  antecedent  debt  acquired 
no  right  or  interest  in  the  proceeds  of  the  sale,  as  none  was  possessed 
by  the  agent  therein. 

Here  complete  protection  would  have  been  afforded  defendants  had 
they  waited  until  either  the  bill  of  lading  had  come  into  the  assignor's 
hands,  or  the  property  had  come  into  Sieir  actual  possession,  before 
making  the  loan.  But  by  advancing  the  sum  before  either  had  occurred, 
it  cannot  possibly  be  claimed  that  they  had  been  misled  in  law  by  any 
act  of  the  consignee. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant 
to  abide  the  event. 

GUY  and  McCOOK,  JJ.,  concur. 
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BiBUCH  V.  D.  O.  DERY»  Inc.,  eft  aL 

(Supreme  Court,  Appellate  Term,  First  Department    May  0,  1021.) 

1.  Sales  <@=»285  (2) —Parties  may  define  lighCa  and  ebUgatlon»  by  fixing  defl- 

nite  period  within  wlilcb  vendee  may  complain  of  defeeCs; 

Notwithstanding  Personal  Property  Law,  |  130,  it  is  competent  for 
parties  by  their  contracts  to  define  their  rights  and  obligations  independ- 
ent of  the  statute,  by  fixing  a  definite  period  within  which  the  vendee, 
seeking  allowance  or  damages  for  breach  of  warranty,  should  notify  the 
vendor  of  defects  in  the  merdiandlse. 

2.  Sales  ^=^83 — ^Rule  for  eiiual  montlily  deliveries  lidd  inapplicable  to  sale  for 

delivery  during  period. 

Rule  5  of  the  Silk  Association  of  America,  incorporated  into  a  con- 
tract, providing  that  "Deliveries  contracted  for  several  months  (for  in- 
stance June,  July,  and  August),  if  not  otherwise  especially  arranged, 
shall  be  deemed  good  deliveries  only  if  made  in  equal  parts  for  each  month 
mentioned  on  contract  (one- third  June,  one-third  July,  and  one-third 
August).  Subsequent  offense  shall  not  affect  fulfilled  part  of  contract" — 
is  applicable  only  on  a  contract  where  monthly  deliveries  are  provided 
for,  and  not  where  seller  undertakes  to  make  delivery,  not  monthly, 
but  during  a  certain  period. 

3.  Sales  <@=»176 (3)— Purchaser  must  state  reason  for  refusing  tender  of  goods. 

^Iiere  purchaser  did  not  refuse  to  accept  merchandise  because  of  vio- 
lation of  a  rule  of  the  Silk  Association  of  America  in  regard  to  equal 
monthly  deliveries,  he  cannot  set  up  such  rule  as  an  excuse  for  not  ac- 
cepting tender  in  an  action  wherein  damages  are  sought  for  the  refusal  to 
accept,  especially  where  he  testifies  that  be  would  not  have  accepted  de- 
livery unless  seller  made  a  satisfactory  arrangment  with  him  for  al* 
leged  defects  in  merchandise  delivered  under  prior  contracts. 

4.  Sales  <&=>334(  6)— Measure  of  damages  for  refusal  to  accept  goods. 

Prior  to  the  enactment  of  the  Sales  of  Goods  Act  (Personal  Property 
Law,  K  82-1S8),  seller  had  the  right  to  treat  property  manufactured  for 
purchaser  as  belonging  to  the  purchaser,  where  he  refused  to  accept  same, 
and  to  hold  the  purchaser  liable  for  all  losses  and  damages  on  a  resale, 
but  under  section  144  the  seller  has  an  action  for  the  price  (1)  where  the 
property  or  title  has  passed,  (2)  where  the  price  Is  payable  on  a  day  cer- 
tain, irrespective  of  transfer  of  title,  and  (3)  where  the  property  In  the 
goodis  has  not  passed,  but  the  goods  cannot  readily  be  resold  for  a  reason- 
able price,  and  the  remedy  for  damages  for  nonacceptance,  given  by  sec- 
tion 145  is  not  applicable.  If  the  goods  can  readily  be  resold,  and  were 
in  fact  resold,  the  remedy  is  an  action  for  damages,  and  the  measure  of 
the  damages  is  the  difference  between  contract  price  and  market  value. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Harry  N.  Baruch  against  D.  G.  Dery,  Incorporated,  and 
and  D.  George  Dery.  From  a  judgment  dismissing  the  complaint,  and 
in  favor  of  the  last-named  defendant  on  his  counterclaim,  and  from  an 
order  denying  plaintiff's  motion  for  a  new  trial,  plaintiff  appeals. 
Judgment  and  order  reversed,  and  new  trial  ordered. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

May  &  Jacobson,  of  New  York  City  (Isaac  N.  Jacobson,  of  New 
York  City,  of  counsel),  for  appellant. 

I.  Gainsburg,  of  New  York  City  (Joseph  P.  Segal,  of  New  York 
City,  of  counsel),  for  respondents. 

GUY,  J.  In  this  action  to  recover  damages  for  breach  of  warranty, 
the  breach  was  denied  by  defendants,  and  the  individual  defendant 
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counterclaimed  for  goods  sold  and  delivered  under  a  contract  subse- 
quent to  those  upon  which  the  suit  was  Ixased.  The  trial  judge  at  the 
close  of  the  plaintiff's  testimony  dismissed  the  complaint,  whereupon 
the  individual  defendant  gave  proof  in  su|)port  of  the  counterclaim, 
and  at  the  close  of  his  testimony  the  court  directed  a  verdict  in  favor 
of  said  defendant  on  the  counterclaim. 

The  complaint  alleges  the  making  of  two  contracts  between  the  par- 
ties by  which  the  defendants  agreed  to  sell  and  deliver  to  plaintiff  300 
pieces  of  colored  taffeta ;  defendants  warranting  that  said  goods  would 
be  of  merchantable  quality.  Concededly  the  merchandise  ordered  was 
of  first  grade  and  to  be  free  from  defects.  Under  these  contracts  de- 
liveries were  made  from  time  to  time  between  June  7  and  December 
5,  1918,  both  dates  inclusive,  and  plaintiff  plaid  for  all  the  merchandise 
delivered.  It  appears  that  no  complaint  was  made  about  the  quality 
of  the  goods  until  toward  the  end  of  November,  1918,  and  plaintiff 
sought  to  show  that  at  that  time  notice  was  given  the  defendants  of 
alleged  defects  in  a  large  portion  of  the  merchandise.  Upon  the  ob- 
jection of  defendant  this  conversation,  and  the  conversations  between 
the  parties  down  to  early  in  December,  1918,  after  the  delivery  of  the 
shipment  of  December  5,  relied  upon  by  plaintiff  as  giving  notice  of 
the  alleged  defects  in  the  merchandise,  were  excluded  over  plaintiff's 
exception. 

The  evidence  tends  to  show  that,  beginning  in  June,  1918,  the  mer- 
chandise was  delivered  in  packages,  six  pieces  wrapped  up  as  one  pack- 
age, and  each  piece  being  wrapped  inside  of  the  outside  wrapper,  there 
being  cardboards,  with  the  yardage  and  piece  number  on  each  piece; 
that  upon  receipt  of  the  goods  the  yardage  and  the  numbers  were 
checked  off  on  each  piece,  the  end  of  the  paper  being  torn  off  to  ascer- 
tain the  figures,  and  the  goods  were  then  put  in  cases ;  that  in  Novem- 
ber the  plaintiff  started  to  use  the  goods,  removing  die  wrappers  and 
cutting  up  the  merchandise,  and  when  the  merchandise  was  "jplaced  in 
work  to  be  manufactured"  the  alleged  defects,  consisting  of  improper 
shading,  drop  threads,  and  loom  creases,  were  discovered. 

[1]  The  theory  of  the  dismissal  of  the  complaint  was  that  plaintiff 
as  matter  of  law  had  not  within  a  reasonable  time  after  acceptance  of 
the  merchandise  given  notice  of  the  alleged  defects  therein.  Under  the 
statute  (Personal  Property  Law  [Consol.  Laws,  c.  41]  §  130)  the  plain- 
tiff after  acceptance  had  a  reasonable  time  after  he  knew  or  ought  to 
have  known  of  the  alleged  breach  of  warranty  within  which  to  give 
notice  of  the  breach.  The  contracts,  however,  were  "subject  to  rules 
of  the  Silk  Association  of  America  as  printed  on  back,"  and  No.  6  of 
the  rules  provides : 

^'Goods  shall  not  be  returned,  or  allowance  made,  after  10  days  of  re- 
ceipt by  customer,  nor  after  having  been  cut  or  otherwise  changed  from  ongi- 
nal  condition,  except  for  failure  to  meet  accepted  requirements  of  the  trade  as 
to  wearing  properties  not  ascertainable  at  the  time  of  purchase  or  deliTeiy*" 

And  it  was  competent  for  the  parties  by  their  contracts  to  dciinc 
their  rights  and  obligations  independent  of  die  statute,  by  fixing  a  defi- 
nite period  within  which  the 'vendee  seeking  allowance  or  damages 
should  notify  the  vendor  of  defects  in  the  merchandise.    The  rule  re- 
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ferred  to  accomplishes  that  object,  at  least  where  the  defects  are  ap- 
parent on  inspection,  as  they  evidently  were  in  this  case,  and  it  fol- 
lows that  plaintiff  was  limited  to  the  recovery  of  damages  for  defects 
in  the  merchandise  delivered,  and  of  which  defects  defendants  were 
notified  within  10  days  after  delivery.  But  even  with  this  restriction 
on  plaintiff's  proofs  the  trial  judge  erred,  for  he  refused  to  admit  ev- 
idence of  conversations  between  the  parties  in  November  and  Decem- 
ber, 1918,  within  10  days  of  deliveries  made  in  those  months,  and 
referring  to  merchandise  delivered  within  that  time,  and  plaintiff  was 
thus  prevented  from  proving  a  right  to  an  allowance  under  rule  6, 
made  a  part  of  the  contracts.  For  this  reason  the  judgment  dismiss- 
ing the  complaint  must  be  reversed. 

Plaintiff's  alleged  cause  of  action  for  breach  of  warranty  was  based 
on  contracts  between  the  parties  (but  which  were  really  made  with  the 
individual  defendant)  in  March,  1918.  In  August,  1918,  another  con- 
tract was  made  between  the  plaintiff  and  the  individual  defendant 
(hereinafter  referred  to  as  the  defendant).  This  last  contract  was  for 
the  sale  and  delivery  by  defendant  to  plaintiff  of  200  pieces  of  taffeta, 
deliveries  to  be  made  between  December  15,  1918,  and  March  15, 
1919.  Concededly  plaintiff  refused  to  accept  this  merchandise,  and 
defendant  upon  notice  sold  it  for  account  of  the  plaintiff,  and  for  the 
difference  between  the  contract  price  and  the  amount  realized  hei 
counterclaimed  in  this  action.  At  the  close  of  the  evidence  the  court 
directed  a  verdict  in  favor  of  the  defendant  upon  the  counterclaim. 

[2, 3]  Appellant  contends  that  the  counterclaim  should  have  been 
dismissed,  because  deliveries  were  not  made  in  compliance  with  rule 
5  of  the  Silk  Association  of  America;  the  contract  having  been  made 
subject  to  those  rules.    The  rule  invoked  provides : 

"Deliveries  contracted  for  several  months  (for  instance,  June,  July  and 
August),  if  not  otherwise  specially  arranged,  shall  be  deemed  good  deliveries 
only  if  made  in  equal  parts  for  each  month  mentioned  on  contract  (one-third 
June,  one-third  July,  and  one- third  August).  Subsequent  offense  shall  not 
affect  fulfilled  part  of  contract." 

The  contract  upon  which  the  counterclaim  is  based  called  for  deliv- 
ery at  New  York  December  IS  to  March  15,  and  at  the  plaintiff's  re- 
quest the  initial  delivery  was  deferred  until  January  15.  Deliveries  of 
all  of  the  merchandise  were  tendered  under  the  contract  during  Jan- 
uary, February,  and  March;  but  one-third  of  the  entire  number  of 
pieces  covered  by  the  order  was  not  tendered  during  each  of  the 
months,  and  upon  that  ground  it  is  contended  that  no  counterclaim  has 
been  made  out  under  the  rule.  It  would  seem  that  the  rule  referred 
to  is  applicable  only  on  a  contract  where  monthly  deliveries  are  pro- 
vided for,  which  is  not  the  case  here,  for  defendant  undertook  to  make 
delivery,  not  monthly,  but  during  the  period  from  December  15  to 
March  15.  Further,  plaintiff  did  not  refuse  to  accept  the  merchan- 
dise because  of  the  alleged  violation  of  rule  5 ;  no  reason  was  stated 
at  the  time  of  tender  for  refusing  to  accept  the  goods,  and  plaintiff 
himself  testified  that  he  would  not  accept  delivery  unless  defendant 
made  a  satisfactory  arrangement  with  him  for  the  alleged  defects  in 
the  merchandise  delivered  imder  the  two  prior  contracts,  for  which 
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plaintiff  had  already  paid  him.    The  refusal  of  the  trial  court  to  dis- 
miss the  counterclaim  upon  the  groimd  stated  was  therefore  proper. 

But  the  direction  of  a  verdict  upon  the  counterclaim  was  unauthor- 
ized. Defendant  pleaded  the  making  of  the  August  contract;  that 
the  defendant  manufacttu'ed  the  taffeta  in  accordance  with  plaintiff's 
order,  and  thereafter  offered  to  deliver  the  200  pieces  of  silk  to  the 
plaintiff,  which  the  latter  refused  to  accept;  that  defendant  thereupon 
notified  the  plaintiff  that  he  held  the  goods  as  bailee  for  the  plaintiff, 
and  claimed  a  lien  upon  the  merchandise  and  would  sell  the  same  for 
the  account  of  the  plaintiff,  holding  tTie  plaintiff  liable  for  all  losses 
and  damages  on  the  resale;  that  within  a  reasonable  time  defendant 
resold  the  merchandise  upon  notice,  realizing  a  less  amount  than  the 
contract  price;  and  judgment  was  demanded  for  the  difference  be- 
tween the  sum  so  realized  and  the  contract  price. 

[4]  Prior  to  the  enactment  of  the  Sales  of  Goods  Act  (Personal 
Property  Law,  §§  82-158)  undoubtedly  the  defendant,  under  the  cir- 
cumstances stated,  would  have  the  right  to  treat  the  property  as  be- 
longing to  the  buyer  and  to  resort  to  the  procedure  which  he  adopted 
for  the  recovery  of  the  purchase  price.  Gross  v.  Ajdlo,  132  App.  Div. 
25,  116  N.  Y.  Supp.  380;  Mason  v.  Decker,  72  N.  Y.  595,  28  Am. 
Rep.  190.  The  stiitute  (section  144),  however,  gives  the  seller  an  ac- 
tion for  the  price  only  under  the  following  circumstances :  (1)  Where 
the  property  or  title  has  passed ;  (2)  where  the  price  is  payable  on  a 
day  certain,  irrespective  of  delivery  or  of  transfer  of  title;  and  (3) 
where  the  property  in  the  goods  has  not  passed,  if  they  cannot  readily 
be  resold  for  a  reasonable  price,  and  if  the  provisions  of  section  145 
of  the  act  (providing  for  damages  for  nonacceptance  of  the  goods) 
are  not  applicable,  in  which  case  the  seller  may  offer  to  deliver  the 
goods  to  the  buyer,  and,  if  the  buyer  refuses  to  receive  them,  may  no- 
tify the  buyer  that  the  goods  are  thereafter  held  by  the  seller  as  bailee 
for  the  buyer,  and  the  seller  may  thereafter  treat  the  goods  as  the 
buyer's  and  maintain  an  action  for  the  price. 

Here,  under  subdivision  3  of  section  144,  the  property  in  the  goods 
had  not  passed  (Crown  Electric  Illiuninating  Co.,  Inc.,  v.  Chiarcllo, 
106  Misc.  Rep.  511,  175  N.  Y.  Supp.  167;  Harbison  v.  Propper,  112 
Misc.  Rep.  588,  183  N.  Y.  Supp.  508) ;  but  there  is  no  evidence  that 
the  property  could  not  readilv  be  resold  for  a  reasonable  price,  nor 
does  it  appear  that  the  remedy  of  damages  for  nonacceptance  is  not 
applicable.  True,  one  of  defendant's  witnesses  did  testify  in  so  many 
words  that  the  property  could  not  readily  be  resold,  but  as  a  matter  of 
fact  the  goods  were  sold  in  March  at  95  cents  a  yard,  as  against  the 
contract  price  of  $1.17%  .per  yard,  arid  defendant  himself  proved  a 
market  value.  Further,  although  defendant  was  allowed  to  prove  the 
market  value,  the  court  refused  to  receive  plaintift*'s  evidence  of  mar- 
ket value  at  the  time  of  tender.  Upon  the  proofs  defendant  could  not 
hold  plaintiff  for  the  price  of  the  goods ;  his  remedy  being  the  recov- 
ery of  damages  for  nonacceptance,  and  plaintiff's  evidence  tending  to 
•how  market  value  was  erroneously  excluded. 

Judgment  and  order  reversed,  and  a  new  trial  ordered,  with  costs 
to  appellant  to  abide  the  event.    All  concur. 
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MILLER  V.  AVON. 

(Supreme  Court,  Appellate  Term,  Pirat  Department.    May  17,  1921.) 

L  Trial  <&=>34— In  Tiew  of  statement  of  eoint»  plainiilTg  oounsel  wairanted 
in  coneladiii«  that  bill  of  particulars  would  be  considered. 

In  an  action  for  Increased  rent,  where  the  reasonableness  was  denied, 
counsel  for  the  landlord  were  warranted  in  assuming  that  the  bill  of  piup- 
ticulars  and  items  therein  would  be  considered,  where  the  court  stated 
that  it  was  not  necessary  to  prove  the  bill  of  particulars  and  that  it  was 
part  of  the  record;  hence,  a  judgment  disregarding  the  bill  of  particulars, 
should  be  reversed. 
2.  Landlord  and  tenant  <&»200(lfi^)— Facts  and  figures  eontalned  In  bill  of 
particulars  are  nM>re  reliable  as  to  reasonableness  of  rent  than  opinloo 
of  experts. 

In  an  action  where  the  reasonableness  of  an  increased  rental  was  at- 
tacked, facts  and  figures  contained  in  bill  of  particulars  prepared  in  ac- 
cordance with  statute  are  more  reliable  than  mere  opinion  of  experts. 

Appeal  from  Mtmicipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Henry  F.  Miller  against  Antonio  Avon.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Reversed,  and  new  trial  or- 
dered. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

Joseph  C.  Burrows,  of  New  York  City  (Henry  F.  Miller,  of  New 
York  City,  of  counsel),  for  appellant. 

Joseph  Shalleck,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Plaintiff  sued  for  $44,  alleged  rental  value  for  use 
and  occupation  by  defendant  of  flat  in  premises  161  West  108th  street 
for  the  month  of  January,  1921.  The  issue  of  the  reasonableness  of 
the  rent  was  raised  by  the  answer.  Other  tenants  of  the  same  building 
were  also  sued,  and  the  increase  asked  for  in  each  case  was  $7  a 
month.  The  building  is  a  five-story  apartment  house,  with  steam  heat 
and  hot  water,  and  13  apartments  of  five  rooms  each,  one  store  siU  a 
basement  store.  It  stands  on  the  northeast  corner  of  Amsterdam  ave- 
nue and  108th  street,  and  was  acquired  by  the  plaintiff  in  1898,  when 
he  paid  $58,000  for  the  property.    Its  assessed  value  now  is  $56,000. 

At  the  beginning  of  plaintiff's  proofs,  plaintiff's  counsel  asked  about 
the  preparation  of  the  bill  of  particulars  which  had  been  filed,  where- 
upon the  trial  judge  said :  "It  is  not  necessary  to  prove  the  bill  of  par- 
ticulars. It  has  been  sworn  to  and  is  part  of  the  record  in  this  case." 
Plaintiff's  counsel  then  said,  "Well,  that  is  all ;"  and  defendant's  coun- 
sel proceeded  to  cross-examine  plaintiff's  witness.  Defendant  put  in 
evidence  measurements  made  by  him  of  the  flat,  and  both  he  and  an- 
other tenant  testified  to  lack  of  repairs  to  the  premises.  The  paper 
put  in  evidence  is  not  in  the  return,  and  no  measurements  appear  in  the 
record.  Notwithstanding  complaints  made  of  the  condition  of  the 
premises,  the  defendant  has  resided  in  the  apartment  about  4  years, 

As»For  other  cams  see  Mine  topic  A  KEY-NUMBBR  in  all  Key-Numbered  Digests  it  Indezei 


Digitized  by 


Google 


i58  188  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

and  the  other  tenant,  who  testified  in  his  behalf,  has  been  there  about 
19  years. 

It  seems  from  the  plaintiff's  bill  of  particulars  that  the  1920  rents 
amount  to  $639.67  a  month,  and  that  the  raise  for  192JI  which  he  sought 
to  enforce  in  the  action  would  bring  the  total  rental  to  $716.67.  The 
total  collection  for  1920  was  $7,35l-.01,  and  the  expenses  and  fixed 
charges  amounted  to  $6,050.01,  which  left  a  net  rental,  without  deduc- 
tion for  depreciation,  of  $1,314,  or  less  than  4^/^  per  cent,  on  plaintifiF's 
equity,  arrived  at  by  deducting  mortgage  $25,000  from  the  assessed 
valuation  of  $53,000.  Appellant  claims  that,  with  the  increased  valu- 
ation and  charge  for  1921,  the  higher  rents  which  he  asks  for  will 
give  him  a  return  of  only  5  per  cent,  per  annum  on  the  investment. 

[1,2]  From  the  statement  made  by  the  court  upon  the  examination 
of  plaintiff's  witness,  counsel  was  authorized  in  concluding  that  the 
Items  sworn  to  in  the  bill  of  particulars  were  before  the  court  and  would 
be  considered  as  evidence  in  support  of  the  plaintiff's  claim  that  the 
increased  rent  demanded  was  reasonable,  and  we  fully  agree  with  ap- 
pellant's contention  that  proof  presented  of  the  actual  facts  and  figures 
as  contained  in  a  bill  of  particulars  prepared  in  accordance  with  the 
direction  of  the  statute  is  far  more  reliable  than  the  qpinion  of  an  ex- 
pert as  to  the  reasonable  rental  value  of  the  premises. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  $30 
costs  to  appellant  to  abide  the  event. 


FRANEENTHALER  et  al.  v.  DREYFUSS. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  13,  ld21.) 

Landlord  and  tenant  <&=>278H,  New,  voL  llA  Key-No.  Series— Court  has  no 
power  to  vacate  warrant  to  dispossess. 

The  Municipal  Court  had  no  power  to  vacate  a  warrant  to  dispossess, 

although  issued  by  the  clerk  without  authority  in  a  proceeding  which  was 

pending  on  September  27,  1920,  when  the  emergency  legislation  became 

effective ;   the  defendant  having  ample  remedy  against  any  public  official 

^tempting  to  execute  it 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Joseph  Frankenthaler  and  others  against  Jane  Dreyfuss, 
etc.  From  an  order  vacating  a  warrant  to  dispossess,  defendant  ap- 
peals.   Affirmed. 

Argued  January  term,  1921,  before  GUY, •WAGNER,  and  Mc- 
COOK,  JJ. 

Joseph  Atz,  of  New  York  City,  for  appellant 
Hirschman  &  Roeder,  of  New  York  Qty  (Jehial  M.  Roeder,  of  New 
York  City,  of  counsel),  for  respondents. 

PER  CURIAM.  The  order  appealed  from  is  affirmed,  for  the 
reason  that  the  court  below  properly  held  it  had  no  power  to  vacate 
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a  warrant.  However,  the  clerk  had  no  authority  to  issue  the  warrant. 
The  appellant  has  ample  remedy  against  any  puWic  official  who  at- 
tempts to  execute  it.  It  is  not  a  process  of  the  court.  Under  the 
decisions  of  the  Court  of  Appeals,  the  proceeding  which  resulted  in 
the  issuance  of  the  warrant  in  question  was  pending  on  September  27, 
1920,  when  the  emergency  legislation  became  effective.  That  legis- 
lation provided  that,  after  the  date  it  took  effect,  no  warrant  should 
be  issued  in  a  pending  proceeding. 
Order  affirmed,  without  costs. 


ALEXANDER  et  al  ▼.  KOHN. 

(Supreme  Court,  Appellate  Term,  First  Department    May  17,  1021.) 

Guanuity  ^=»36  (5) —Guarantor  of  particular  sale  held  not  liable  for  goodit 
refused  by  buyer. 

Where  defendant,  in  order  to  induce  plaintiffs  to  sell  merchandise  to  A., 
gnaranteed  payment  of  purchase  by  A.  ''amounting  to  about  $1,000,  part 
to  be  delivered  at  once,  balance  complete  in  about  two  to  three  weeks," 
and  about  one-half  of  that  amount  of  merchandise  was  delivered  and 
paid  for  by  A.,  who  then  refused  to  accept  delivery  of  the  balance  when 
tendered,  there  was  no  showing  that  A.  was  liable  for  the  purchase  price 
rather  than  for  damages;  hence  the  guarantor  was  not  liable  for  the 
price. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Myron  Alexander  and  another  against  Emanuel  Kohn. 
From  a  judgment  of  the  Municipal  Court,  in  favor  of  plaintiffs,  de- 
fendant appeals.  Reversed,  with  costs,  and  complaint  dismissed  on 
the  merits,  with  costs  in  the  court  below. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

Steinberg  &  Levin,  of  New  York  City  (Louis  H.  Levin,  of  New 
York  City,  of  counsel),  for  appellant. 

Strasbourger  &  Schallek,  of  New  York  City,  for  respondents. 

GUY,  J.  Defendant,  for  the  purpose  of  inducing  plaintiffs  to  sell 
merchandise  to  one  A.  Prero,  accepted  the  following  writing,  drawn 
up  by  plaintiffs  and  addressed  to  defendant: 

"It  is  understood  that  you  are  to  guarantee  payment  of  purchase  made  by  A, 
Prero,  915  Jenuings  street,  Bronx,  amounting  to  about  $1,000.  Part  to  be 
delivered  at  once ;  balance  complete  in  about  two  to  three  weeks." 

About  $5CX)  of  the  merchandise  was  delivered  and  paid  for  by  Prero ; 
but  he  refused  to  accept  delivery  of  the  balance  when  tendered.  Plain- 
tiff failed  to  show  that  as  to  the  tendered,  but  unaccepted,  merchan- 
dise an  action  for  the  price  was  maintainable.  Sales  of  Goods  Act 
(Personal  Property  Law  [Consol.  Laws,  c.  41]  art.  5)  §  144. 

So  far  as  appears,  the  only  remedy  of  plaintiff  agamst  Prero  was 
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an  action  for  damages  for  nonacceptance  of  the  goods.  Was  it  the 
intention  of  the  parties  that  if  the  purchaser  repudiated  the  contract, 
and  under  the  circumstances  an  action  could  not  be  maintained  against 
him  for  the  price  of  the  goods,  defendant  should  nevertheless  be  re- 
quired to  pay  the  price?,  It  seems  to  me  the  obligation  of  the  guar- 
antor was  to  perform  whatever  duty  the  law  imposed  upon  the  pur- 
chaser, and,  as  the  facts  fail  to  show  he  was  obligated  to  pay  the 
purchase  price  for  the  undelivered  goods,  the  judgment  in  favor  of 
plaintiff  was  unwarranted. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed  on  the 
merits,  with  appropriate  costs  in  the  court  below.    All  concur. 


ARISTO  HOSIERY  CO.,  Inc.,  v.  60LDSTBIN-LASAB  CO.,  Ino. 

(Supreme  Ck)urti  Appellate  Term,  First  Department.    May  26,  1921.) 
1.  Sales  <d==>73— -Contract  for  sale  of  mercerized  8od»  held  not  sale  by 


Under  a  contract  providing  for  delivery  o£  "Venango  F.  F.  Merc, 
fancy  sox/'  subsequently  increased  in  amount  under  a  paper  signed  by 
each  of  the  parties  for  the  deUvery  of  a  certain  number  of  "sox  Merc. 
Asst  colors  and  patterns,"  etc.,  which  the  seller's  treasurer  admitted  ob- 
ligated the  seller  to  furnish  mercerized  socks,  the  seller's  obligation  as 
to  quality  of  the  socks  to  be  delivered  held  not  limited  to  conforming 
such  quality  to  that  of  sample  socks  taken  by  buyer's  representative  from 
the  seller's  store,  but  deter minah!e  from  the  contract  itself  and  evi- 
dence of  what  was  meant  in  the  trade  by  the  term  ''mercerized  socks." 
t.  Evideoee  ($=^10^— Contract  between  purchaser  and  seller  held  not  mere 
memonuidun.  Justifying  admission  of  parol  evidenee. 

Where  defendant  ordered  3,000  pairs  of  mercerized  socks  at  a  certain 
price,  and  subsequently  the  order  was  increased  in  a  paper  signed  by 
each  of  the  parties  for  the  sale  and  delivery  of  **about  7,400  dozen  chil- 
dren's full  fashioned  fancy  top  socks  Merc.  Asst.  colors  and  patterns, 
$3.50  per  dozen,"  court  erred  In  holding  that  the  written  instrument  was 
merely  a  memorandum  and  in  admitting  evidence  as  to  conversations 
preceding  it. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  the  Aristo  Hosiery  Company,  Incorporated,  against  the 
Goldstein-Lasar  Company,  Incorporated.  *  From  a  judgment  for  plain- 
tiff, entered  on  a  verdict,  and  from  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.     Judgment  reversed,  and  new  trial  or- 

Ar^ed  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Eppstein  &  Rosenberg,  of  New  York  City  (Louis  B.  Eppstein,  of 
New  York  City,  of  counsel),  for  appellant. 

Henry  A.  Blumenthal,  of  New  York  City,  for  respondent. 

GUY,  J.  Action  for  goods  sold  and  delivered,  in  which  defendant 
sets  up  defense  and  counterclaim  based  on  breach  of  warranty.  On 
May  8,  1920,  defendant's  representative  Goldstein  called  at  the  plain- 
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tiflF's  place  of  business,  and  as  a  result  of  discussion  between  the 
parties  and  an  examination  by  Goldstein  of  plaintiff's  stock,  this  mem- 
orandum, dated  the  same  day  and  written  on  the  order  form  of  the 
plaintiff  was  given  to  the  defendant:  "Venango  F.  F.  Merc,  fancy 
sox,  about  3,000,  $3.50."  Pursuant  to  this  order  there  were  shipped  to 
defendant  between  May  3d  and  May  29th,  inclusive,  4,700  dozen 
socks,  on  account  of  which  defendant  paid  $1,750,  leaving  a  balance 
to  recover  which  the  suit  is  brought.  Subsequently  the  order  was  in- 
creased, and  a  paper,  signed  by  each  of  the  parties,  for  the  sale  and 
delivery  of  "about  7,4CO  dozen  childro^'s  full  fashioned  fancy  top 
socks  Merc.  Asst.  colors  and  patterns,  $0^50  per  dozen." 

The  dispute  between  the  parties  is  based  on  defendant's  claim  that 
plaintiff  did  not  comply  with  the  contract  in  that  in  a  certain  number 
of  the  cases  delivered  cotton  socks,  or  socks  with  "combed",  bodies, 
were  mixed  with  mercerized  socks,  by  reason  of  which  defendant, 
as  it  is  claimed,  offered  to  return  those  cases  to  plaintiff.  Although 
plaintiff's  treasurer  insisted  that  the  visit  of  defendant's  officer  to 
plaintiff's  store  on  May  8th  resulted  in  a  sale  of  a  job  lot  of  socks, 
he  admitted  that  plaintiff  was  obligated  under  the  contract  to  furnish 
mercerized  socks,  and  that  socks  with  cotton  bodies  were  in  some  of 
the  cases  delivered,  mixed  with  fully  mercerized  socks;  hut  he  con- 
tended that,  if  a  sock  was  in  part  mercerized,  even  though  it  had  a 
cotton  body,  it  complied  with  the  contract.  The  complaint  does  not 
allege  the  making  of  a  written  contract;  but  plaintiff  introduced  in 
evidence  an  instrument  in  writing,  which  plaintiff  claimed  constituted 
the  contract  between  the  parties,  but  which  the  court  ruled  was  merely 
a  memorandum  of  a  previously  made  oral  agreement 

[1]  Although  at  the  suggestion*  of  the  trial  court  the  plaintiff,  as 
part  of  its  case,  introduced  evidence  for  the  purpose  of  showing  that 
the  socks  delivered  were  mercerized  socks,  the  court  subsequently 
ruled  that  it  made  no  difference  whether  in  the  trade  there  is  a  dif- 
ference between  what  are  known  as  mercerized  socks  and  cotton  socks 
holding  that  the  only  question  was  whether  the  articles  that  Goldstein 
examined  fit  the  plaintiff's  store  were  shipped  to  him,  and  whether 
they  were  according  to  sample  socks  taken  by  him  from  the  store,  and 
the  testimony  given  in  relation  to  what  is  known  in  the  trade  as  mer- 
cerized socks  was,  upon  plaintiff's  motion,  stricken  out.  The  ruling 
presents  error  requiring  reversal. 

[2]  The  court  also  erred  in  holding  that  the  written  instrument, 
signed  by  both  parties,  which  contained  every  element  essential  to  a 
valid  contract,  was  merely  a  memorandum,  and  in  admitting  evidence 
as  to  conversations  preceding  the  making  of  said  valid  written  con- 
tract. 

Judgment  reversed,  and  a  new  trial  ordered,  with  costs  to  appel- 
lant to  abide  the  event.    All  concur. 
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SCHUMER  V.  MAX  BLUM  00^  Ine. 

(Supreme  Court,  Appellate  Term,  First  Department.     May  26,  1921.) 

1.  Mnnicipal  corporations  €=>706(6)— In  action  against  truck  driver,  wImmc 

team  injured  plaintiff,  wliere  there  was  some  inconsistency  in  witness'  tes^ 
timony,  his  credibility  was  a  jury  question. 

In  an  action  for  personal  injuries  to  plaintiff's  wife  from  being  knocked 
into  a  cellar  by  defendant's  team  and  truck,  testimony  of  the  driver  that 
he  was  attempting  to  fasten  a  diain  to  lock  the  wheels,  when  the  team 
became  frightened  at  a  firej^ngine  and  got  away,  which  bad  a  bearing  on 
the  question  of  negligence,-  while  witness'  testimony  was  neither  sus- 
picious nor  directly  contradicted,  where  there  was  some  Inconsistency  on 
cross-examination,  it  was  for  the  Jury  to  say  whether  his  testimony  waa 
to  be  believed,  and  refusal  to  direct  verdict  was  not  error. 

2.  Trial.  <3=>187(1) — Charge  tliat  testimony  was  material  was  error*  In  view 

of  charge  as  to  false  testimony. 

In  a  personal  injury  action,  where  the  court  charged  that  the  jury 
might  reject  All  of  any  witness*  testimony,  if  they  found  he  had  willfully 
testified  falsely  as  to  a  material  matter,  the  court's  charge  that  testi- 
mony of  defendant's  driver  as  to  the  horses  becoming  frightened  at  a 
passing  fire  engine  and  as  to  the  engine's  having  passed  a  certain  place 
was  a  material  fact,  held  error. 

3.  Appeal  and  error  ^=^1064(1)— Erroneous  instruction  as  to  witness*  testi- 

mony held  to  require  reversal,  wliere  the  evidence  was  close. 

Where  it  cannot  be  said  that  the  jury  did  not  follow  an  erroneous  in- 
struction based  on  a  plain  misstatement  of  fact,  and  did  not  reject  the 
entire  testimony  of  certain  witnesses,  and  the  evidence  was  close,  and 
such  may  have  been  sufficient  to  turn  the  scales  against  a  litigant,  the  case 
must  be  reversed  lor  the  error. 

Guy,  J.,  dissenting. 

Appeal  from  City  Cpurt  of  New  York,  Trial  Term. 

Action  by  Max  Schumer  against  the  Max  Blum  Company,  Incor- 
porated. From  a  judgment  in  favor  of  plaintiff,  entered  on  a  verdict, 
and  from  an  order  denying  a  motion  for  a  new  trial,  defendant  ap- 
peals. Judgment  and  order  reversed,  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  the  event. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McpCMDK,  JJ. 

Alfred  W.  Meldon,  of  New  York  City,  for  appellant. 
Breitbart  &  Breitbart,  of  New  York  City  (George  F.  Hickey,  of 
New  York  City,  of  counsel),  for  respondent. 

McCOOK,  J.  This  is  an  action  to  recover  damages  for  loss  of 
services  of  plaintiff's  wife  hy  reason  of  injuries  due  to  defendant's 
negligence.  Plaintiff  alleged  and  proved  that  defendant's  horses,  with 
•truck  attached,  ran  unattended  through  a  public  street  and  knocked 
plaintiff's  wife  into  a  cellar,  causing  fracture  of  two  ribs,  a  CoUe's 
fracture  of  the  wrist,  and  a  number  of  lesser  injuries.  The  issue  of 
excessive  damages  is  not  raised  on  this  appeal. 

Defendant  attempted  to  meet  plaintiff's  case  by  showing  that  some 
distance  from  the  scene  of  the  accident,  and  while  defendant's  driver, 
Vogel,  was  attempting  to  fasten  a  chain  around  the  wheel  of  the 
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truck  with  the  purpose  of  locking  them,  the  horses  were  frightened 
by  a  fire  engine  and  ran  away  so  suddeiily  and  so  fast  that  he  could 
not  stop  or  catch  them.  He  was  supported  as  to  his  attempt  to  stop 
the  horses  and  as  to  the  proximity  of  the  fire  engine  by  two  disinter- 
ested witnesses,  Weiss  and  Bimbaimi. 

[1]  Defendant  urges  as  grounds  for  reversal  the  court's  failure  to 
direct  a  verdict  for  the  defendant  and  the  charge  made  at  plaintiffs 
request  as  to  the  testimony  of  Vogel,  Weiss,  and  Birnbaum  relating 
to  the  engine.  Taken  by  itself,  I  would  not  consider  the  first  ground 
sufficient  In  its  last  analysis  the  chain  story  depends  upon  the  tes- 
timony of  the  driver  alone,  and,  while  it  may  be  said  that  his  testi- 
mony was  neither  suspicious  nor  directly  contradicted,  there  was 
some  inconsistency  on  cros&^examination,  and  it  was  for  the  jury  to 
say  in  connection  with  the  other  circumstances  of  the  case  whether 
his  testimony  in  this  regard  was  to  be  believed. 

[2]  I  think,  however,  the  court  erred  in  charging  at  plaintiffs  re- 
quest the  following: 

"PlaintUTs  Oounsel :  In  connection  with  yonr  honor's  charge  to  the  jury* 
that,  if  the  Jury  find  that  any  witness  has  willfully  testified  falsely  concern- 
ing a  material  matter,  they  have  the  right  to  reject  the  entire  testimony  of 
such  witness,  I  will  ask  your  honor  to  charge  that  the  testimony  of  the  driv- 
er, the  witness  Weiss,  and  the  witness  Birnbaum  that  they  saw  the  fire 
engine,  the  whistle  of  which  they  claim  caused  the  horses  to  run  away  passing 
Attorney  on  Rlvington  street,  from  east  to  west,  is  a  material  fact 

"The  Court :  Tes ;  I  will  so  charge. 

•'Defendant's  CJounsel :   I  except  to  ybur  honor's  granting  the  last  request." 

An  examination  of  the  testimony  of  the 'witnesses  referred  to  in  this 
portion  of  the  charge  fails  to  give  it  the  support  of  evidence.  Nobody 
said  anything  (except  the  plaintiff's  attorney)  about  the  engine  pass- 
ing Attorney  street.  Attorney  street  was  not  in  any  wise  affected 
by  either  the  standing  horses  and  wagon  or  the  accident.  There  is 
not  a  scintilla  of  evidence  to  question  the  testimony  of  either  Vogel 
or  Birnbaum  that  an  engine  went  from  east  to  west  on  Rivington 
street.  Weiss  did  not  know  where  it  went.  All  that  was  prov^  at 
the  trial  was  that  Engine  17,  stationed  in  Ludlow  street,  did  not  take 
that  course.  What  course  other  fire  apparatus  took  was  not  even 
attempted  to  be  brought  out.  There  was,  therefore,  absolutely  noth- 
ing from  which  the  jury  would  he  warranted  in  disbelieving  the  tes- 
timony of  Vogel  and  r>imbaum.  As  a  matter  of  law  the  jury  were 
given,  under  the  charge  requested,  the  right  to  reject  the  entire  tes- 
timony of  Vogel  and  Birnbaum.  Since  the  testimony  of  Vogel  and 
Birnbaum  on  this  subject  was  neither  improbable  nor  contradicted, 
directly  or  by  implication,  the  jury  was  bound  to  accept  it  so  far  as 
that  fact  went.    Hull  v.  Littauer,  162  N.  Y.  569,  57  N.  E.  102. 

[3]  In  a  close  case  like  this,  it  cannot  be  said  that  the  jury  did  not 
follow  the  erroneous  instruction  based  on  a  plain  misstatement,  and 
did  not  reject  the  entire  testimony  of  Vogel  and  Birnbaum.  Errors 
committed  in  such  a  case  may  in  themselves  be  sufficient  to  turn  the 
scales  against  a  litigant,  although  comparatively  harmless  in  a  trial 
where  the  proof  is  so  clear  and  convincing  as  to  dispel  all  doubt    Sus- 
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ceptible  as  this  jury  may  well  have  been  to  unfavorable  influences,  it 
follows  that  the  court  committed  prejudicial  error  with  respect  to 
the  quoted  portion  of  its  charge. 

Judgment  and  order  reversed,  and  new  trial  ordered,  with  costs  to 
appellant  to  abide  the  event, 

BITUR,  J.,  concurs. 
GUY,  J.,  dissents. 


(115  Misc.  Rep.  396) 

PFOTENHAUER  v.  EQUITABLE  TRUST  CO, 

(Supreme  Court,  Appellate  Term,  First  Department.    May  12,  1021.) 

Banks  and  bankio?  <&=»188^-- Plaintiff  entitled  to  reimrn  of  conslderatiim 
paid  for  unexeented  transfer  of  German  nuuics, 

V^here  defendant  trust  company  undertook  to  establish  by  mail  a 
credit  for  plaintiff,  a  resident  of  Germany,  within  a  reasonable  time,  to 
the  extent  of  the  equiyalent  in  German  exchange  of  $750,  but  defendant 
trust  company,  by  reason  of  war  conditions,  failed  to  perform,  plaintilf 
is  entitled  to  have  a  return  of  the  consideration,  with  interest;  her  re- 
covery not  being  Umited  to  the  present  value  in  United  States  cnrrency 
of  the  marks  purchased. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. ^ 

Action  by  Annie  Pfotenhauer  against  the  Equitable  Trust  Company. 
From  a  judgment  for  defendant,  plaintiff  appeals.  Judgment  modi- 
fied, by  increasing  the  recovery,  and,  as  modified,  affirmed. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

Reuben  D.  Silliman,  of  New  York  City,  for  appellant. 

Murray,  Prentice  &  Aldrich,  of  New  York  City  (Winthrop  W.  Aid- 
rich,  of  New  York  City,  of  counsel),  for  respondent. 

GUY,  J.  The  case  was  tried  upon  an  agreed  statement  of  facts, 
from  which  it  appears :  t 

Plaintiff,  a  native-bom  citizen  of  the  United  States,  resided  in  Dres- 
den, Germany,  from  the  year  1913  until  December,  1919,  and  at  the 
time  suit  was  brought  resided  in  New  York  City.  In  1916  plaintiff's 
financial  agent  held  her  securities  at  Honolulu,  collected  her  income, 
and  made  remittances  to  her  at  Dresden,  Germany,  through  the  agent's 
New  York  office.  Said  agent  on  or  about  May  10,  1916,  paid  to  the 
defendant  bank  at  its  New  York  office  $750,  and  defendant  thereupon 
wrote  the  following  letter  in  duplicate : 

"Deutsche  Bank,  BerUn,  Germany — Gentlemen:  On  receipt  of  this  letter, 
please  charge  our  account  and  pay  to  Mrs.  Annie  Pfotenhauer,  Beichenbachstr. 
2,  Dresden  A,  the  sum  of  marks  three  thousand  nine  hundred  two  and  40/100 
(3,902.40),  by  order  of  Messrs.  H.  Hackfeld  &  Co.,  New  York. 

"Very  truly  yours,  W.  Bruck,  Ass't  Secretary. 

"[Three  copies.] 

"Delegation  Payment--No.  64211.  The  Equitable  Trust  CJompany  of  New 
York." 

^==>For  oUier  cum  see  same  topic  &  KBY-NUMBER  in  aU  Kej-Numbertd  Dtcwts  ft  Indezti 
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One  of  these  duplicates  was  on  May  10,  1916,  duly  mailed  to  the 
Deutsche  Bank  at  Berlin,  Germany,  and  the  other  to  the  plaintiff's 
agent  at  New  York.  Plaintiff's  agent  received  the  duplicate  and 
mailed  it  to  the  plaintiff,  but  it  was  ^en  by  the  British  censor  on  or 
about  May  20,  1916,  and  withheld  from  delivery  until  on  or  about 
-July  20,  1920,  when  it  was  returned  to  plaintiff's  agent.  The  dupli- 
cate mailed  to  the  Deutsche  Bank  was  never  received  by  the  bank,  and 
the  nondelivery  was  not  brought  about  by  any  act  on  the  part  of  the 
defendant.  At  all  times  the  E^tsche  Bank  was  able  and  was  required 
by  its  agreement  with  defendant  to  have  made  the  payment  called  for 
by  Its  letter,  if  the  letter  had  been  received  Iff  it. 

On  or  about  July  22,  1920,  the  defendant  received  from  the  Deutsche 
Bank  statements  of  the  account  of  the  defendant  with  said  bank,  in- 
dicating that  the  transfer  covered  by  the  transaction  between  the 
parties  had  not  been  executed,  and  prior  to  said  date  the  defendant  re- 
ceived no  notice  of  the  nondelivery  of  the  letter  or  of  the  nonexe- 
cution  of  the  payment  directed  thereby.  Down  to  July  31,  1920,  the 
plaintiff  had  no  knowledge  that  the  letters  had  been  mailed  to  her 
and  the  Deutsche  Bank,  or  that  her  agent  had  made  the  $750  payment 
to  defendant. 

On  July  22,  1920,  defendant  wrote  to  plaintiff's  agent,  stating  that 
the  letter  dated  May  10,  1916,  had  not  reached  the  Deutsche  Bank, 
and  that  the  so-called  delegation  payment  had  not  been  executed,  and 
asking  whether  defendant  should  instruct  the  Deutsche  Bank  to  make 
the  payment  then ;  that,  on  the  other  hand,  the  dollars  paid  defendant 
would  not  be  refunded,  for  the  reason  that  the  nonexecution  was  be- 
yond the  defendant's  control;  and  that  defendant  would  be  pleased 
to  complete  the  transaction  or  to  refund  the  value  in  dollars  at  the 
present  rate  of  exchange.  Replying  to  this  letter,  plaintiff  stated  she 
was  then  in  New  York,  and  she  demanded  the  $750  paid  in  May,  1916. 

The  sum  of  3,902.40  German  marks  was  on  May  10,  1916,  at  the 
then  current  rate  of  exchange,  of  the  value  of  $750.  On  July  22, 
1920,  said  number  of  marks  was  of  the  value  of  $91.70,  for  which 
amount  the  justice  granted  judgment  in  favor  of  plaintiff. 

The  facts  show  an  undertaking  on  the  part  of  the  defendant  to  es- 
tablish a  credit  for  the  plaintiff  within  a  reasonable  time  to  the  ex- 
tent of  the  equivalent  in  German  exchange  of  $750.  Defendant  by 
reason  of  war  conditions  failed  to  perform,  and  it  is  but  just  that 
plaintiff  should  have  a  return  of  the  consideration,  with  interest 

In  Atlantic  Communication  Co.  v.  Zimmermann,  182  App.  Div.  862, 
170  N.  Y.  Supp.  275,  it  was  held  that  where  a  contract  for  the  pur- 
chase of  a  wireless  transfer  of  credit  for  a  certain  number  of  marks, 
which  was  to  be  made  available  for  plaintiff's  immediate  use  in  Ber- 
lin, Germany,  could  not  he  performed  by  reason  of  war  conditions,  the 
plaintiff  was  entitled  to  the  return  of  its  money.  I  fail  to  see  any 
distinction  in  principle  between  a  wireless  transfer  of  credit  and  a 
transfer  of  credit  effected  by  a  letter,  by  whatever  name  such  letter 
may  be  designated  (Legniti  v.  Mechanics  &  Metals  Nat.  Bank,  230  N. 
Y.  415,  130.  N.  E.  597),  and  defendant's  breach  entitled  plaintiff,  on 
188N.Y.S.— 30 
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obtaining  knowledge  of  the  facts,  to  rescind  the  contract  and  recover 
back  the  consideration  paid,  with  interest 

There  is  a  manifest  distinction  between  this  case  and  one  of  the  pur- 
chase of  foreign  money  to  be  remitted  by  the  seller  to  tlie  country  whose 
currency  is  purchased.  In  the  latter  class  of  cases,  where  the  seller 
performs,  if  the  money  be  not  actually  paid  over  to  the  payee,  or  there 
be  delay  in  payment  without  fault  on  the  part  of  the  transmitter, 
there  would  seem  to  be  a  good  reason,  in  the  light  of  the  facts  show- 
ing the  contracts  in  such  class  of  cases,  for  the  purchaser  bearing  any 
loss  arising  from  the  fluctuation  in  the  value  of  the  foreign  currency. 
Strohmeyer  &  Arpe  Co.  v.  Guaranty  Trust  Co.  of  New  York,  172 
App.  Div.  16,  157  N.  Y.'Supp,  955;  Fliker  v.  State  Bank,  94  Misc. 
Rep.  609,  159  N.  Y.  Supp.  730;  Katcher  v.  American  Express  Co.  (N. 
J.)  109Atl.  741. 

Judgment  modified,  by  increasing  the  recovery  to  the  sum  of  $750, 
with  interest  from  May  10,  1916,  with  appropriate  costs  in  the  court 
below,  and,  as  so  modified,  affirmed,  with  $25  costs  in  this  court  to  the 
appellant    All  concur. 


CALOS  et  aL  V.  GEST. 

( Supreme  Conrt,  Equity  Term,  Erie  County.    March,  1921.) 

L  Sales  <9=»92— Where  sdlers  delivered  possession,  and  regained  1ft,  and 
buyer  served  rescission  notice*  and  sellers  subsequently  sold  and  delivered 
the  property,  there  was  a  rescission. 

Where  plaintiffs  sold  a  pool-roem  business  and  equipment,  and  delivered 
possession  to  defendant,  and  by  means  of  attachment  or  otherwise  ob- 
tained possession  from  the  defendant,  whereupon  defendant  served  notice, 
offering  to  rescind,  tendering  plaintiffs  possession,  and  demanding  repay- 
ment oi!  part  of  purchase  price  paid  and  canceUatlon  of  promissory  note 
for  deferred  payments,  and  plaintiffs  thereafter  sold  the  property  for  a 
substantial  sum,  delivering  possession  to  purchasers,  there  was  a  re- 
scission of  the  sale. 

2.  Sales  <f=^Z — ^Buyer's  rescission  held  not  prevented  by  bis  bUl  of  sale, 

whidi  was  a  mere  mortgage,  and  was  disdiarged  before  offer  to  rescind. 
In  seller's  action  to  recover  purchase  price,  where  seller  regained  pos- 
session by  attachment  or  otherwise,  and  was  served  with  notice  of  re- 
scission, and  subsequently  sold  and  delivered  possession  to  others,  an  ob- 
jection that  the  defendant  could  not  rescind  because  of  having  exercised 
an  act  of  ownei'ship  hostile  to  the  plaintiffs  by  transferring  the  property 
to  another,  was  not  well  taken,  where  the  bill  of  sale  was  only  a  mortgage, 
and  was  satisfied  and  discharged  before  offering  to  rescind. 

3.  Sales  <d=>391(5)»Where  parties  had  rescinded,  buyer  was  oitttled  to  re- 

payment of  money  paid  on  purchase  price,  with  interest  thereon  from  date 
of  rescission,  and  to  return  of  purchase  notes. 

Where  seller  and  buyer  by  their  agreement  and  conduct  effectually  re- 
scinded a  contract  of  sale  of  a  pool  room,  the  buyer  became  entitled  to 
repayment  of  moneys  paid  on  purchase  price,  with  Interest  thereon  from 
the  date  of  seller's  acceptance  of  the  offer  to  rescind,  and  buyer  had  right 
to  have  delivered  to  him  the  promissory  notes  given  for  part  of  pnrdiase 
price. 

^s»Por  otber  cues  see  uune  topic  &  KBT-NUMBER  in  aU  Key-Numbered  Pigesti  A  IndexM 
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Action  by  Tom  Calos  and  another  against  Morris  Gcst  to  recover  on 
a  contract  for  sale  of  a  pool  room,  in  which  the  defendants  served  no- 
tice of  rescission,  alleging  fraud  and  deceit.  Judgment  for  defendant, 
with  costs. 

Merritt  N.  Baker,  of  Buffalo,  for  plaintiffs,  ^ 

Elijah  W.  Holt,  of  Buffalo,  for  defendant. 

BROWN,  J.  October  28,  1919,  plaintiffs  sold  and  delivered  to  de- 
fendant their  pool-room  business  and  equipment  for  $2,900,  defendant 
paying  $1,000  and  delivering  promissory  notes  for  $1,900.  Three  of 
the  promissory  notes  maturing  February  15,  1920,  not  being  paid,  this 
action  was  brought  to  recover  thereon,  and  upon  a  warrant  of  attach- 
ment the  sheriff  attached  and  took  from  the  possession  of  the  defendant 
the  pool-room  business  and  equipment.  Defendant  on  March  1,  1920, 
served  a  notice  in  writing  upon  plaintiffs,  rescinding  the  contract  of  sale 
of  the  pool  room  and  its  equipment  and  tendering  the  property  to  the 
plaintiffs,  and  about  the  same  date  served  an  answer  to  plaintiif s'  com- 
plaint, admitting  the  execution  of  the  notes  sued  upon  and  setting  up 
an  equitable  defense,  alleging  fraud  and  deceit  on  the  part  of  the  plain- 
tiffs, inducing  the  sale,  and  demanding  judgment  that  the  contract  of 
sale  be  canceled,  that  the  promissory  notes,  ag^egating  $1,900,  be  sur- 
rendered to  the  defendant,  and  that  the  $1,000  paid  on  the  purchase 
price  be  repaid  to  the  defendant. 

The  issues  thus  presented  came  on  for  trial  at  the  January  Equity 
Term.  At  the  commencement  of  the  trial  the  court  inquired  why  it 
was  that  the  case  was  in  the  equity  court,  whereupon  it  was  agreed 
that  the  case  should  be  tried  as  an  equity  action,  owing  to  the  equitable 
defense  interposed.  The  pool  room  remained  closed  and  not  operated, 
in  the  possession  of  the  sheriff,  for  about  two  weeks,  until  about  March 
10,  1920,  when  the  plaintiffs  took  possession  of  the  pool  room  and  oper- 
ated it  as  a  pool  room  for  about  two  weeks,  when  the  plaintiffs  sold  the 
pool-room  business  and  equipment  to  Jim  Calos  and  Tom  Psipsikas, 
who  took  possession  and  ran  the  business  for  a  time,  when  one  Peter 
Vizan  acquired  the  interest  of  Tom  Psipsikas  therein,  and  thereafter 
Jim  Calos  and  Peter  Vizan  ran  the  pool  room  until  the  28th  day  of 
September,  1920,  when  Peter  Viian  and  Jim  Calos  sold  the  pool 
room,  its  business,  and  its  equipment  to  Panto  Pantonomo,  Eftin  Tar- 
soff,  and  Nicolo  Stevoff  for  the  sum  of  $2,250,  at  which  time  the  plain- 
tiff Thomas  Pappas  and  Thomas  Psipsikas  released,  discharged,  and 
quitclaimed  unto  the  purchasers  all  of  their  right,  title,  or  interest, 
whether  legal  or  equitable,  in  and  to  the  pool-room  business  and  equip- 
ment. The  purchase  price  of  $2,250  was  paid  by  the  vendees  to  the 
plaintiff  Thomas  Pappas. 

The  pool  room  is  located  at  151  Ridge  Road,  Lackawanna,  in  prem- 
ises owned  by  Oscar  L.  Williams,  which  at  the -time  of  the  sale  by  the 
plaintiffs  to  the  defendant  were  occupied  by  the  plaintiffs  under  a  lease 
by  Williams  to  the  plaintiffs,  dated  September  12,  1917,  leasing  such 
premises  from  October  1,  1917,  to  October  1,  1922,  which  lease  was 
included  in  the  sale  to  the  defendant.    After  the  service  of  the  notice 
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of  election  to  rescind  the  sale  by  the  defendant  on  the  plaintiffs,  on 
March  1,  1920,  the  plaintiffs,  being  in  possession  of  the  premises,  and 
on  March  30,  1920,  surrendered  the  lease  of  September  12,  1917,  to  the 
landlord,  and  the  plaintiff  Thomas  Pappas  and  one  Jim  Calos,  a  brother 
of  the  plaintiff  Tom  Calos,  entered  into  a  new  lease  of  the  premises 
by  a  lease  dated  March  30,  1920,  wherein  the  plaintiff  Thomas  Pappas 
and  Jim  Calos  rented  the  premises  for  a  term  of  five  years  from  April 
1,  1920.  The  rights  of  the  plaintiff  Thomas  Pappas  and  of  Jim  Calos 
in  such  lease  were  sold  on  September  28,  1920,  by  the  said  Peter  Vizan 
and  Jim  Calos,  to  Pantonbmo,  Tarsoff,  and  Stevoff  by  the  same  in- 
strument that  transferred  the  pool-room  business  and  equipment,  and 
was  the  subject  of  the  release,  quitclaim,  and  discharge  executed  by  the 
plaintiff  and  Thomas  Psipsikas. 

At  the  close  of  the  evidence  the  defendant  obtained  leave  to  and  did 
amend  his  answer  by  alleging  the  defense  that  the  plaintiffs  had  ac- 
cepted the  tender  of  rescission  of  the  contract  of  sale  between  the 
parties.  The  substantial  part  of  the  testimony  was  upon  the  issue  of 
fraudulent  representation,  inducing  the  purchase  of  the  property  by  the 
•defendant  in  October,  1919.  Irrespective  of  the  question  of  fraudulent 
representation,  it  is  quite  apparent  that  the  plaintiffs  ought  not  to  have 
judgment  for  the  amount  of  the  promissory  notes  sued  upon,  and  that 
the  defendant  ought  to  have  the  equitable  relief  he  seeks. 

[1]  If  it  be  true  that  the  plaintiffs  sold  the  property  and  delivered 
possession  to  the  defendant,  and  by  means  of  the  attachment  or  any 
other  means  obtained  possession  from  the  defendant,  and  while  having 
such  possession  the  defendant  served  a  notice  offering  to  rescind  the 
sale,  tendering  possession  to  the  plaintiffs,  and  demanding  the  repayment 
of  the  part  of  the  purchase  price  that  had  been  paid,  the  cancellation  of 
the  promissory  note  that  evidenced  the  deferred  payments  on  the  pur- 
chase price,  and  the  plaintiffs  thereafter  did  in  fact  sell  the  property 
for  a  substantial  sum  and  deliver  possession  to  the  purchasers,  then 
there  was  a  rescission  of  the  sale.  Grouse  v.  Wolf,  4  Misc.  Rep.  535, 24 
N.  Y.  Supp.  703;  Brewster  v.  Wooster,  131  N.  Y.  473,  30  N.  E.  489. 
The  taking  possession  of  the  pool  room,  the  business,  and  the  pool- 
room equipment,  together  with  the  taking  of  the  new  lease  of  the  prem- 
ises for  five  years  from  April  1,  1920,  in  the  name  of  the  plaintiff  Pap- 
pas and  the  brother  of  the  plaintiff  Calos,  and  the  sale  of  the  whole 
thereof,  appropriating  the  proceeds  of  such  sale,  was  an  acceptance  of 
the  offer  by  the  defendant  to  rescind  the  sale. 

[2]  The  plaintiffs  assert  that  the  defendant  had  no  power  to  offer 
to  rescind  on  the  1st  of  March,  1920;  that  by  the  execution  of  a  bill 
of  sale  to  one  Bourgelos  the  title  was  held  by  Bourgelos ;  that  the  de- 
fendant had  exercised  an  act  of  ownership  hostile  to  the  plaintiffs  and 
could  not  rescind.  The  fact  seems  to  be  that  the  defendant  was  in- 
debted to  Bourgelos,  and  executed  the  bill  of  sale  on  January  30,  1920, 
as  security  for  such  indebtedness,  which  indebtedness  was  paid  by  de- 
fendant to  Bourgelos  on  or  before  February  20,  1920.  The  finding 
must  be  that  such  bill  of  sale  was  a  mortgage,  and  that  it  was  satisfied 
and  discharged  by  the  payment;   that  the  offer  to  rescind  of  March, 
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1920,  was  a  valid  and  effective  rescission,  upon  its  acceptance  by  the 
plaintiffs. 

[3]  The  parties  by  their  agreement  and  coilduct  must  be  deemed  to 
have  effectually  rescinded  the  contract  of  sale  of  October,  1919,  thus 
entitling  the  defendant  to  be  repaid  the  moneys  paid  at  that  time  upon 
the  purchase  price,  together  with  interest  thereon  from  April  1,  1920, 
the  date  of  the  plaintiffs*  acceptance  of  the  offer  to  rescind,  and  to  have 
delivered  to  him  the  promissory  notes  aggregating  the  sum  of  $1,900. 

Judgment  for  the  defendant,  with  costs.    Cet  findings  be  prepared. 


8TEIN  V.  ECKEBT. 

(Supreme  Conrt,  Appellate  Term,  First  Department.    May  12,  1^1.) 

L  Appeal  and  error  ^=>l(KI6(5)^Beeord  held  to  show  such  prejudice  of  coart 
as  required  reversal  of  Judgment. 

In  landlord's  summary  action  to  dispossess  tenant,  colloquy  between 
court  and  counsel,  on  motion  to  discontinue  proceeding  because  of  the 
court's  prejudice,  held  to  show  clearly  such  a  prejudice  on  the  part  of  the 
court  as  to  require  reversal  of  the  Judgment. 

2.  Landlord  and  tenant  <&=^78H,  New,  voL  llA  Key-No.  Series^Evideiioe 

h^d  to  establish  that  plaintiff  desired  possession  ot  tier  house  for  her 
own  use,  notwitlistanding  prior  proeee^ng  for  increase  of  rent. 

A  landlord's  demand,  in  an  action  for  increased  rent,  of  what  the 
court  considered  an  unreasonable  rent,  held  not  sufficient  evidence  of  bad 
faith  in  a  subsequent  action  for  possession  of  the  premises  to  preclude  the 
plaintiffs  possession ;  the  other  evidence  clearly  establishing  without  con- 
tradiction that  the  plaintiff  desired  possession  of  the  house  for  her  own 
use. 

3.  Landlord  and  tenant  «»278%,  New,  voL  llA  Key-No.  Series— Evidence  of 

landlord's  bad  faith  in  desire  to  secure  inreniises  Inid  insufficient. 

In  a  landlord's  action  against  a  tenant  for  possession  of  premises  for 
her  own  use,  held,  that  the  case  presents  no  such  evidence  of  bad  faith  on 
the  part  of  the  landlord  as  to  deprive  her  of  the  enjoyment  of  her  prop- 
erty. 

4.  Landlord  and  tenant  <gxs»278H,  New,  voL  llA  Key-No.  Series^SS  per  month 

rent  field  insufficient, 

A  rent  of  $35  a  month  held  not  a  reasonable  rent  from  the  owner's  view- 
point considering  taxes,  ret>airs,  insurance,  and  allowance  of  5  per  cent 
interest  on  the  purchase  price« 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Esther  Stein,  as  landlord,  against  Samuel  Eckert,.as  ten- 
ant. Prom  an  order  and  determination  in  a  dispossess  proceeding, 
deciding  that  the  proceeding  was  not  brought  in  good  faith,  plaintiff 
appeals.  Final  order  reversed,  and  final  order  directed  to  be  entered 
in  favor  of  petitioner,  awarding  her  possession  of  her  property. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

Gans,  Davis  &  O'Neill,  of  Neyr  York  City  (Joseph  Gans,  of  New 
York  City,  of  counsel),  for  appellant. 

Virginia  May  Mollenhauer,  of  New  York  City,  for  respondent. 

^s»For  other  caaes  see  same  topic  ft  KBTT-NUMBER  in  all  Key-Numbered  Digesti  A  Indexes 
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WHITAKER,  J.  Plaintiff  owns  the  premises  in  question,  a  house 
of  eight  rooms.  Plaintiff's  family  consists  of  seven  persons.  She  and 
her  family  have  been  living  in  an  apartment  of  four  rooms  and  one 
bathroom,  used  in  common  with  other  tenants.  Plaintiff  testifies  she 
was  unable  to  procure  other  quarters,  and  bought  the  house  to  live  in 
it  with  her  family,  and  desires  to  move  in  as  soon  as  possible.  Plain- 
tiff received  deed  October  16,  1920.  She  paid  $5,000  for  the  house. 
The  house  is  now  occupied  by  the  defendant  respondent,  Mr.  Eckert, 
as  a  monthly  tenant.  The  rent  was  $20  a  month.  In  August,  1918, 
the  rent  was  raised  to  $25,  and  in  February,  1919,  to  $35,  a  monfh. 

The  plaintiff's  husband,  in  November,  1920,  instituted  an  action  to 
recover  an  increased  rent  of  $75.  In  that  action  the  court  placed  the 
reasonable  rent  as  $35  and  dismissed  the  action.  The  plaintiff  testified 
that  she  did  not  authorize  her  husband  to  bring  that  action.  Plaintiff 
testified  it  never  was  her  intention  to  allow  the  tenant  to  remain  in  the 
property,  even  if  he  paid  an  increased  rent.  Plaintiff  had  collected  no 
rent  from  tenant  for  November  and  December,  1920.  Eckert  testified 
that  he  had  paid  November  rent  into  court,  but  has  paid  no  rent  for 
December,  but  is  ready  to  pay  it.  Plaintiff  testified  she  would  be  will- 
ing to  compromise  with  defendant  tenant  by  occupying  four  of  the 
rooms,  leaving  four  for  the  tenant,  until  he  could  procure' other  quar- 
ters; that  plaintiff  intends  to  occupy  the  whole  house  if  she  can  get 
possession.  The  tenant  and  his  wife  testified  that  plaintiff  and  hus- 
band told  him  in  October,  1920,  that  if  tenant  paid  $60  a  month  the 
tenant  might  remain.    This  is  denied  by  plaintiff. 

[  1  ]  The  court  excluded  all  testimony  given  in  the  trial  of  the  action 
for  increased  rent,  although  the  court  used  and  referred  to  the  testi- 
mony in  that  action  in  deciding  the  case.  After  certain  expressions 
had  been  made  by  the  court,  which  clearly  indicated  a  prejudice 
against  the  plaintiff  in  the  present  proceeding,  the  plaintiff  moved  to 
discontinue  the  proceeding.  This  the  court  denied.  At  pages  5  to  8 
the  following  colloquy  occurs  between  court  and  counsel : 

*'The  CJourt:  Where  a  person  sues  for  additional  rent,  and  .not  being  suc- 
cessful In  the  attempt  to  get  the  Increased  rent  on  the  property,  and  then 
wakes  up  to  the  idea  that  they  want  it  for  their  own  use,  it  Is  very  strong 
evidence  of  bad  faith.  In  these  cases  the  very  gravamen  of  the  case  is  that 
of  good  faith  that  she  wants  it  for  the  use  of  herself  and  her  family.  Now 
in  this  case  she  tells  us  that  this  case  was  actually  tried  before  me,  and  here 
is  the  indorsement  In  my  own  handwriting,  'Judgment  on  the  merits.' 

"Plaintiffs  Attorney :  Her  husband  did  testify  that  he  wanted  it  for  his 
own  use» 

•*The  Court:  Nothing  of  the  kind,  Counselor.  This  case  was  before  me, 
and  I  think  it  was  one  of  the  most  outrageous  cases  of  profiteering  I  have  seen 
for  some  time.  Over  100  per  cent,  increase,  and,  if  they  could  not  get  the 
increase,  why  then  now  they  come  In  five  months  later,  without  a  word  of 
suggestion  that  this  case  was  before  me  before.  It  came  before  Mr.  Justice 
Scania n,  and  they  sent  it  in  to  me. 

"PlaintiflTs  Attorney:  Rent  was  fixed.  She  gave  the  assessed  valuatioD  of 
the  property  as  $5,000.  If  you  will  just  figure  the  taxes  and  Interest,  and 
the  mortgage  at  five  per  cent.,  together  with  the  $5,000,  and  you  will  find  that 
just  the  interest  and  taxes,  the  rent  doesn't  pay  those  two  Items  alone.  Where 
is  your  insurance  and  the  repairs?    This  is  a  very  good  house,  and  if  yon  do 
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not  keep  It  tip  it  will  depreciate  very  rapidly.  This  I  did  tell  them,  and  your 
honor  knows  from,  experience. 

**The  Oonrt :  Yon  thought  yon  would  take  over  100  per  cent,  increase,  and 
in  my  opinion  it  is  bad  business  to  tell  a  client  to  attempt  to  Increase  rent 
over  100  per  cent,  in  these  particular  times — an  increase  of  $40  when  the 
rent  was  |35.  The  case  was  tried  before  me  on  the  merits,  and  I  am  satis- 
fied that  if  I  had  granted  the  $40  increase  this  proceeding  would  not  have 
been  commenced. 

"PlaintUTs  Attorney:  I  am  doing  that,  thinking  it  would  help  to  have 
them  look  for  another  place.  I  know  this,  that  if  this  case  is  tried  before 
your  honor  or  another  Judge,  if  you  decide  in  his  favor,  you  would  give  a 
stay  for  a  month.  I  have  known  cases  in  which  that  has  been  done  for  six 
or  eight  months. 

**The  Court:    No. 

"PlaintifTs  Attorney :    I  move  to  discontinue. 

"The  Court:  No;  I  will  not  permit  you  to  discontinue  now.  I  will  dismiss 
this  case  on  the  merits.  I  am  not  goihg  to  tell  you,  after  calling  your  atten- 
tion to  my  decision,  and  allowing  you  to  discontinue  and  take  it  before  some 
other  Judge.  I  will  not  permit  you  to  try  this  case  before  any  other  Judge 
now. 

"Plaintiff's  Attorney :  I  noiake  my  motion^  and  your  honor  can  rule.  I  make 
my  motion  to  discontinue. 

"The  Co^rt :  Motion  denied,  for  the  reason  that  the  court  has  already  stated 
that  in  the  opinion  of  the  court  this  proceeding  was  not  brought  in  good 
faith.  Counsel  attempts  to  take  advantage  of  the  statement  of  the  court,  and 
says  that  he  will  discontinue  for  the  purpose  of  bringing  it  before  some  other 
Judge.    Application  is  denied. 

"Plaintiff's  Attorney:    Exception.    I  will  continue." 

After  this  the  plaintiff  proceeded  with  the  trial.  This,  we  think, 
showed  clearly  such  a  prejudice  upon  the  part  of  the  court  as  would 
require  a  reversal  of  the  judgment. 

[2]  In  addition  to  this,  however,  we  think  the  evidence  clearly  es- 
tablishes without  contradiction  that  plaintiff  desired  the  possession  of 
the  house  for  her  own  use.  Even  conceding  that  at  the  time  the  action 
for  increased  rent  was  brought  plaintiff  did  not  desire  the  possession 
of  the  house,  she  certainly  had  a  right  to  change  her  mind.  Even  if 
the  action  for  increased  rent  was  brought  with  plaintiff's  approval 
(which  she  denies),  and  she  made  an  effort  to  get  an  unreasonable 
rent,  she  was  presumed  to  know  that  it  was  the  duty  of  the  court  to  fix 
a  reasonable  rent.  And  can  it  be  said  that,  by  demanding  in  that  action 
what  the  court  considered  an  unreasonable  rent,  it  was  sufficient  evi- 
dence of  bad  faith  to  preclude  the  plaintiff  from  changing  her  mind, 
and  thus  deprive  her  forever  from  getting  possession  of  her  own  prop- 
erty? It  is  a  very  serious  matter  for  a  court  to  deprive  the  owner  of 
a  house  from  getting  possession  of  it  for  her  own  use. 

[3,4]  There  is  no  such  evidence  of  bad  faith  in  the  present  case  to 
support  the  judgment  depriving  the  plaintiff  appellant  of  the  enjoy- 
ment of  her  property.  Moreover,  the  rent  fixed  by  the  court  at  $35 
a  month  upon  the  previous  action,  upon  which  action  the  court's  find- 
ing of  bad  faith  is  predicated,  was  not,  in  our  opinion,  a  reasonable 
rent  from  the  owner's  standpoint.  Allowing  5  per  cent,  interest  on 
the  purchase  price,  there  would  only  be  left  $170  for  taxes,  repairs, 
insurance,  etc.  To  that  the  owner  would  receive  le3s  than  5  per  cent, 
upon  her  investment. 


Digitized  by 


GooglQ 


472  188  NBW  TOBK  8UFPLBMBNT  (Sup.Ct 

The  finil  order  should  be  reversed,  with  $30  costs,  and  final  order 
directed  to  be  entered  in  favor  of  the  petitioner,  awarding  her  the  pos- 
session of  her  property.    All  concur. 


(115  Misc.  Rep.  404) 

EIRSNER  V.  STATE  BANK. 

(Supreme  Court,  Appellate  Term,  First  Department.    May  19,  1921.) 

1.  Action  4^=>68 — ^In  an  aelion  for  money  reeeiyed  for  transmissioD  to  Bussla, 

a  stay  untU  tlie  United  States  recognized  a  sovemment  in  Russia  field  too 
indefinite  and  uncertain. 

In  an  action  against  a  bank  for  money  had  and  received  for  trans- 
mission to  plaintiff's  wife  in  Russia,  and  which  was  not  delivered  to  h», 
the  granting  of  a  stay  "until  three  months  after  the  recognition  of  a  gov- 
ernment In  Russia  by  the  United  States  of  America,  and  the  appointment 
of  and  the  installation  of  ambassadors,  ministers,  and  consuls,  so  that  a 
commission  may  issue  to  talce  testimony,"  was  error,  because  too  indefinite 
and  uncertain  in  duration,  its  termination  being  dependent  upon  events 
which  may  never  happen,  so  that  it  amounts  to  a  final  disposition  of  the 
action,  and  the  court  was  without  power  to  grant  it. 

2.  Depositions  <&»33— -Application  for  oommission  to  take  testimony  after 

Si^  set  for  trial  was  t^w  late.  ' 

In  an  action  against  a  bank  for  money  had  and  received  for  trans- 
mission to  plaintlfTs  wife  in  Russia,  but  not  delivered,  defendant  was 
guilty  of  laches  in  falling  to  apply  for  the  issuance  of  a  commission  to 
take  testimony  in  Russia  until  after  the  day  set  for  trial. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Nachman  Kirsncr  against  the  State  Bank.  From  an  order 
of  the  Municipal  Court,  plaintiff  appeals.  Order  reversed,  and  case 
set  down  for  trial  at  fixed  date. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

Leopold  Klinger,  of  New  York  City,  for  appellant. 

Max  Silverstein,  of  New  York  City,  for  respondent 

GUY,  J.  In  1917  plaintiff  paid  $360  to  the  defendant  bank  for 
transmission  to  his  wife  in  Russia.  The  money  was  never  paid  to 
her;  she  arrived  in  this  country  in  1920,  and  plaintiff  shortly  there- 
after demanded  the  return  of  the  money  so  paid  by  him  to  defendant, 
which  demand  was  refused.  The  action  was  begun  by  plaintiff  by  the 
service  of  a  summons  on  the  10th  day  of  December,  1920,  which  was 
indorsed,  "Money  had  and  received  for  transmission  to  foreign  coun- 
try," and  an  answer  was  filed  on  December  14  in  the  form  of  a  general 
denial  and  demand  for  a  bill  of  particulars. 

[1]  No  application  was  made  for  a  stay  or  for  the  issuance  of  a 
commission  to  take  testimony  until  the  3d  day  of  February,  1921,  when 
defendant,  alleging  on  affidavits  setting  forth  tliat  under  present  con- 
ditions existing  in  Russia  it  was  impossible  for  it  to  obtain  the  proof 
necessary  to  establish  its  defense,  moved  for  a  stay  "until  three  months 

4=:>Por  oUier  cases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Disests  4  Indexes 
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after  the  recognition  of  a  government  in  Russia  hjjr  the  United  States 
of  America,  and  the  appointment  of  and  the  installation  of  ambassa- 
dors, ministers,  and  consuls,  so  that  a  commission  may  issue  to  take 
testimony,"  which  motion  was  granted. 

The  stay  granted  is  so  indefinite  and  so  uncertain  in  duration,  its 
termination  being  made  dependent  upon  the  happening  of  events  which 
may  never  happen,  that  it  amounts  in  effect  to  a  final  disposition  of 
the  action.  We  are  of  the  opinion  that  the  Court  was  without  power 
to  grant  such  a  stay,  and  the  order  is  tlieref ore  appealable. 

[2]  We  are  also  of  the  opinion  that  the  defendant  has  been  guilty 
of  laches  in  failing  to  apply  for  the  issuance  of  a  commission  until 
after  the  day  set  for  trial. 

The  order  must  therefore  be  reversed,  with  $10  costs,  and  the  case 
set  down  for  trial  on  the  2d  day  of  June,  1921.    All  concur. 


ROSENTHAL  v.  ORABBLSKT. 

(Supreme  Court,  AppeUate  Term,  First  Department    May  12,  ld21.) 

1.  Appeal  and  error  4S=s>927 (7)— Defendant's  testimony  to  l>e  taken  as  true  In 

revlewinip  ^reetioo  of  verdict  for  plaintiff. 

Defendant's  testimony  is  to  be  taken  as  true  in  reviewing  the  action  of 
the  court  in  directing  a  verdict  for  the  plaintlflf. 

2.  Landlord  and  tenant  ^='28(1)— Fraudulent  representations  of  lessor  held 

not  avoided  on  theory  of  equal  opportunity  of  parties  to  the  eontraet 

Where  a  prospective  tenant  stated  that  he  would  rent  a  loft  only  of 
certain  dimensions,  and  was  assured  that  the  loft  of  lessor  was  of  the 
required  dimensions,  and  looked  at  It,  but  made  no  measurements  before 
giving  a  check  in  payment  of  rent,  but  did,  preparatory  to  signing  a 
lease,  measure  the  loft  and  found  it  not  as  represented,  collection  of  the 
check  could  not  be  enforced  on  the  ground  that  he  had  examined  the  loft 
and  had  equal  opportunity  to  measure  it. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Morris  Rosenthal  against  Herman  Grabelsky.  From  a 
judgment  in  favor  of  plaintiff,  entered  on  direction  of  the  court  after 
trial  before  a  jury  in  the  municipal  court,  defendant  appeals.  Reversed, 
and  new  trial  ordered,  with  costs  to  abide  event. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

O.  H.  Droege,  of  New  York  City,  for  appellant. 

Arnold  Gross,  of  New  York  City,  f  of  respondent 

WHITAKER,  J.  Action  upon  a  check  for  $350,  admitted  to  have 
been  given  by  the  defendant  to  plaintiff  in  payment  of  the  rent  for  the 
m6nth  of  May  of  a  loft.  The  answer  was  a  general  denial  and  breach 
of  contract.  Upon  the  trial  defendant  admitted  making  the  check  and 
stoppage  of  payment;  that  it  was  given  for  the  first  month's  rent  of 
the  loft.    The  check  was  admitted  in  evidence,  and  plaintiff  rested. 

The  defendant  testified  that  in  April,  1920,  he  went  to  plaintiff's 

^=9For  oUier  cases  see  same  topic  &  KBY-NUMBBR  in  aU  Key-Numbered  Digests  A  Indexes 
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place  of  business,  where  he  met  Jesse  Oppenheim,  an  employee  of  plain- 
tiff;  that  he  told  Oppenheim  (who  it  is  conceded  had  authority  to  act 
for  plaintiff)  he  wanted  to  rent  a  loft  about  50  feet  by  100  feet.  Op- 
penheim gave  defendant  a  list  of  places,  which  defendant  looked  at, 
but  which  were  unsuitable.  Thereafter  Oppenheim  told  defendant  he 
had  a  loft  at  141  West  Twenty-Fourth  street,  40  feet  by  100  feet 
Defendant  looked  at  the  loft  and  was  informed  that  the  rent  would  be 
S4,200.  Defendant  saw  the  loft,  but  made  no  measurements,  only  mak- 
ing a  casual  visit.  Thereafter  Oppenheim  called  up  defendant  on  the 
phone,  and  said  the  rent  would  be  $4,200.  Defendant  replied  that  he 
would  take  it  for  $4,200  if  the  loft  was  40  by  100,  and  gave  plaintiff  the 
check  in  question.  Thereafter  plaintiff  requested  defendant  to  come 
and  sign  the  lease,  and  said,  if  he  did  not,  plaintiff  would  lease  the  loft 
to  some  other  person.  Defendant  replied,  if  he  did  not  come  by  9  a. 
m.  to  sign  the  lease,  plaintiff  might  rerent  it.  The  next  morning  de- 
fendant measured  the  loft,  and  found  that,  instead  of  being  40  by  100, 
the  loft  was  one  24  feet  front  and  21  feet  rear,  and  86 V^  feet  in  length. 
Defendant  thereupon  would  not  sign  the  lease.  Defendant  had  pre- 
viously told  plaintiff  that  he  wanted  a  loft  at  least  35  feet  by  100,  and 
explained  to  him  the  reason,  etc. 

Defendant  testifies  positively  that,  at  the  time  he  gave  plaintiff  the 
check,  he  relied  upon  his  statement  that  the  loft  was  40  by  100,  and  that 
defendant  would  not  have  given  the  check,  had  he  known  the  loft  was 
not  40  by  100,  and  that  he  relied  upon  the  statement  of  plaintiff.  De- 
fendant further  testified  that  he  was  willing  to  give  the  check  upon  the 
statement  of  plaintiff  that  the  loft  was  40  by  100,  but  would  not  actuallv 
sign  the  lease  until  he  measured  it ;  that  after  having  measured  the  loft 
in  contemplation  of  signing  the  lease,  and  having  found  that  it  was  not 
as  represented,  he  refused  to  sign  the  lease.  It  is  not  claimed  by  the 
plaintiff  that  the  loft  was  40by  100. 

[1]  Taking  the  testimony  of  the  defendant  as  true,  which  we  must 
do,  it  shows  that  the  plaintiff  made  a  positive  statement  of  the  existence 
of  a  material  fact,  which  was  false,  upon  which  defendant  relied  as 
being  true. 

[2]  The  court  took  the  case  from  the  jury,  and  directed  a  verdict 
for  the  plaintiff,  solely  upon  the  ground  that  the  defendant  did  examine 
the  loft  and  had  an  equal  opportunity  to  measure  it.  In  this  I  think 
the  court  erred.  The  case  does  not,  I  think,  come  under  the  general 
rule  that,  where  parties  have  ample  opportunity  to  ascertain  the  facts, 
that  knowledge  will  be  imputed.  While  the  defendant  had  an  oppor- 
tunity to  examine  and  measure  the  loft,  he  was  justified  in  relying  upon 
the  positive  statement  of  plaintiff  that  the  loft  was  40  by  100  in  mak- 
ing the  preliminary  arrangements  and  making  the  deposit  as  required 
by  the  plaintiff.  Before  the  defendant  finally  consummated  the  con- 
tract, he  did  make  an  examination,  and,  finding  the  representation  false, 
refused  to  consummate  the  transaction.  The  question  as  to  whether 
or  not  the  plaintiff  made  these  representations  should  have  been  submit- 
ted to  the  jury. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  the 
appellant  to  abide  the  event.    All  concur. 
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TIHABT  et  aL  ¥.  BROADWAY  DEVELOPMENT  CORPORATION. 

(Supreme  Court»  Appellate  Tena,  First  Department.    May  17,  1921.) 

Fraud  ^=>23— -Purdiaser's  neglect  to  read  oootiuct  and  locate  prop^y  no  de- 
fense to  recovery  for  fraud. 

Where  a  vendor  falsely  represented  to  purchasers  ignorant  of  the 
£uglish  language  that  he  owi^ed  certain  lots  pointed  out  and  inserted 
other  lots  in  the  contract,  and  also  falsely  represented  that  street  had 
sewer  and  gas  mains  as  to  which  the  contract  was  silent,  the  purchasers, 
who  relied  on  the  representations  and  erected  a  building  on  the  lots 
pointed  out  to  tuem,  were  entitled  to  damages,  though  they  neglected  to 
examine  the  contract  and  locate  the  property  before  building. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Joseph  Vihart  and  another  against  the  Broadway  Develop- 
ment Corporation.  From  a  judgment  in  favor  of  defendant,  entered 
on  an  order  setting  aside  the  verdict  in  the  Municipal  Court,  and  dis- 
missing the  complaint,  plaintiffs  appeal.  Judgment  reversed,  and  new 
trial  ordered,  with  costs  to  abide  event. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

O.  H.  Droege,  of  New  York  City,  for  appellants. 
Anthony  La  Gattuta,  of  New  York  City  (John  Lcary,  of  New  York 
City,  of  counsel),  for  respondent 

WHITAKER,  J.  The  action  is  based  upon  fraud.  The  plaintiffs 
allege  that  they  purchased  certain  lots  of  defendant ;  that  the  defendant 
took  plaintiffs  to  the  lots  Nos.  58  and  59  on  Murdock  avenue,  which 
were  175  feet  away  from  Edenwald  avenue,  and  stated  to  the  plaintiffs 
that  those  were  the  lots  which  the  defendant  owned  and  which  defend- 
ant would  sell  to  the  plaintiffs ;  that  there  was  gas  and  a  sewer  in  the 
street ;  that  plaintiffs,  relying  upon  those  representations,  purchased  the 
lots.  The  record  shows  that  these  representations  were  false.  Plain- 
ti"ffs,  as  they  testify,  with  the  knowledge  and  consent  of  the  defendant, 
began  the  erection  of  a  building  upon  the  lots,  after  the  contract  of 
purchase  was  signed,  and  spent  several  hundred  dollars  thereon.  The 
defendant  did  not  own  these  lots  which  were  numbered  58  and  59,  but 
procured  by  purchase  lots  Nos.  35  and  36,  which  were  not  located  175 
feet  from  Edenwald  avenue,  and  inserted  those  lots  in  the  contract  of 
sale.  The  plaintiffs,  being  ignorant  of  the  English  language,  did  not 
know  that  defendant  was  not  describing  in  the  contract  of  purchase  the 
lots  which  were  pointed  out  to  them,  and  which  they  supposed  they 
were  contracting  for. 

The  record  discloses  a  clear  case  of  fraud  practiced  upon  the  plain- 
tiffs, and  the  jury  has  so  found.  While  there  are  errors  in  the  charge 
to  the  jury,  to  which  plaintiffs  duly  excepted,  it  is  unnecessary  to  con- 
sider them,  in  view  of  the  grounds  stated  by  the  learned  jusbce,  upon 
which  he  set  the  verdict  aside,  which  were  as  follows : 
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''The  plaintiffs  negotiated  with  the  defendant  for  the  purchase  of  two 
certain  lots,  and  thereafter  executed  a  contract  agreeing  to  purchase  lots 
Nos.  85  and  36  as  designated  on  'Edenwald  Map/  Subsequently  plaintiib 
erected  a  building  on  two  lots  175  feet  from  Bklenwald  avenue,  claiming  they 
were  the  lots  purchased.  They  seek  damages  in  fraud,  on  the  ground  that 
they  purchased  the  lots  on  which  they  erected  the  building;  also  that  de- 
fendant represented  that  sewer  and  gas  mains  were  in  Murdock  avenue.  The 
contract  was  silent  on  sewers  and  gas.  Lots  35  and  36  are  situated  on  the 
same  avenue  and  block  as  the  lots  on  which  the  plaintiffs  erected  the  building. 
It  was  the  duty  of  plaintiffs  to  examine  their  contract  and  the  map  therein 
referred  to  before  erecting  the  building.  The  defendant  is  not  liable  for  the 
plaintiffs'  omissions  or  mistakes.  MoBon  made  at  close  of  defendant's  case 
to  dismiss  complaint  is  granted." 

The  learned  court,  we  think,  erred  in  asstuning  that  the  false  repre- 
sentation that  there  was  a  sewer  and  gas  in  the  street  was  waived  by  the 
plaintiffs  because  it  was  not  mentioned  in  the  contract  of  sale.  So  we 
think,  also,  that  the  court  erred  in  holding  that  the  plaintiffs  were  re- 
quired to  examine  their  contract  and  the  map  therein  referred  to  be- 
fore erecting  a  building.'  The  plaintiffs  had  a  right  to  rely  upon  the 
positive  statements  of  the  defendant,  and  to  assume  that,  when  the  de- 
fendant Itself  drew  the  contract  of  sale,  it  would  incorporate  therein 
the  actual  agreement  of  the  parties.  Especially  is  this  so  when,  as 
the  record  discloses,  the  plaintiffs  by  reason  of  their  ignorance  of  the 
language  in  which  the  contract  was  drawn,  relied  upon  the  defendant's 
honesty  in  drawing  the  contract  in  accordance  with  the  terms  verbally 
agreed  upon.  The  grounds  upon  which  the  learned  justice  set  aside 
the  verdict  are  not  those  which  the  law  will  recognize  and  approve.  As 
was  said  by  the  Court  of  Appeals  in  Wilcox  v.  A.  T.  &  T.  Co.,  176  N. 
Y,  115,  68  N.  E.  153,  98  Am.  St  Rep.  650,  and  which  doctrine  the 
courts  have  continued  to  approve : 

''It  is  certainly  not  Just  that  one  who  has  perpetrated  a  fraud  should  be  per- 
mitted to  say  to  the  party  defrauded,  when  he  demands  relief,  that  he  ought 
not  to  have  beUeved  or  trusted  him." 

Even  assuming  that  the  plaintiffs  were  careless  or  negligent  in  not 
reading  the  contract  and  having  the  property  surveyed  or  located  be- 
fore attempting  to  build  thereon,  which  failure  seems  to  impress  the 
court  and  also  one  of  the  jurors,  judging  from  the  question  asked  by 
one  of  them,  this  would  not  protect  the  defendant  from  their  willful 
fraudulent  acts.  Contributory  negligence  is  not  a  defense  to  an  action 
of  fraud.  Hudson  Iron  Co.  v.  Mcrshon,  149  App.  Div.  556,  133  N.  Y. 
Supp.  998. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event    All  concur. 
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<t»145(4)-^apen  on  tenant's  appUcatiMi  to  open  defoolt  bold 
to  show  statutory  defense. 

In  an  action  by  landlords  to  recover  rent,  papers  submitted  by  defend- 
ant tenant  on  his  application  to  open  default  held  sufficiently  to  have 
shown  the  statutory  defense  of  an  oppressive  and  unreasonable  lease, 
within  the  legislation  which  took  effect  April  1,  ld20. 

Z.  Landlord  and  tenant  «=»200(1^)— Mere  date  of  lease  does  not  govern  in 
relation  to  tenant's  right  to  relief. 

The  mere  date  of  a  lease  does  not  govern ;  the  controlling  fact  being 
when  delivery  was  made,  whether  on  or  before  April  1,  1920,  when  new 
legislation  relative  to  oppressive  and  unreasonable  leases  went  into  effect 
in  favor  of  tenants. 
S.  Landlord  and  tenant  <8=»200(1H)--Faet  tenant  may  be  regarded  as  new 
doefil  not  prevent  faim  from  interposing  statutory  defense  of  oppressive 
lease. 

The  fact  that  a  tenant  may.  be  regarded  as  a  new  tenant  of  the  apart- 
ment does  not  prevent  him  from  interposing  against  the  landlord  the 
statutory  defense  under  the  new  legislation,  which  took  ^ect  April  1, 
1920,  relative  to  oppressive  and  unreasonable  leases. 
4.  Landlord  and  tenant  €s»200(lH)— Defendant  should  be  allowed  to  correet 
mistaken  admission  after  default. 

Although  in  the  landlord's  proceedings  the  tenant  admitted  in  his  affi- 
davit that  he  signed  his  lease,  which  he  is  seeking  to  avoid  under  legisla- 
tion which  took  effect  April  1,  1920,  against  unreasonable  and  oppr^slve 
leases,  on  or  about  March  23,  if  he  was  mistaken  in  such  admission,  he 
should  be  allowed  to  correct  his  mistake  after  default  judgment  against 
him. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Isidore  H.  Kramer  and  another  against  Samuel  W.  Bor- 
genicht.  From  an  order  denying  defendant's  motion  to  vacate  judg- 
ment entered  on  his  default,  he  appeals.  Otder  reversed,  motion  grant- 
ed, judgment  vacated,  and  new  trial  ordered. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

Nathan  B.  Finkelstein,  of  New  York  City  (Israel  Ben  Scheiber,  of 
New  York  City,  of  counsel),  for  appellant. 

Henry  S.  Mansfield,  of  New  York  City,  for  respondents. 

GUY,  J.  The  action  is  by  landlords  against  tenant  to  recover  rent 
for  the  months  of  October  and  November,  1920,  under  a  written  lease 
of  the  demised  premises.  In  his  answer  the  tenant  admitted  that  on 
or  about  March  23,  1920,  he  signed  the  lease  of  the  apartment  for  the 
term  of  three  years  from  October  1,  1920,  at  the  annual  rental  of 
$3,000,  payable  in  equal  monthly  installments ;  but  he  alleged  that  the 
rent  to  be  paid  under  said  lease  is  unjust  and  unreasonable,  and  the 
instrimient  is  oppressive,  and  was  obtained  under  stress  of  conditions 
then  prevailing,  and  was  not  voluntarily  and  freely  made;  that  the 
rent  reserved  in  the  instrument  was  increased  over  the  rent  as  it  ex- 

^saFor  otber  cases  see  same  topic  ft  KBT-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 


Digitized  by 


Google 


478  188  NEW  YOEK  SUPPLEMENT  (Sup.  Ct. 

isted  one  year  prior  to  October  1,  1920;  also  tender  to  the  landlords 
of  an  alleged  reasonable  rental  of  the  premises  for  October,  1920.  The 
amount  of  the  two  months'  rent,  $500,  was  deposited  by  the  tenant  in 
court. 

The  plaintiff  did  not  file  the  bill  of  particulars  provided  for  by  sec- 
tion 2  of  chapter  944  of  the  Laws  of  1920,  and  when  the  cause  was 
called  for  trial,  appearing  then  on  the  calendar  for  the  first  time,  the 
managing  clerk  of  defendant's  attorney  asked  for  an  adjournment, 
stating  that  the  attorney  was  in  Pittsburgh  and  that  the  'plaintiffs  had 
not  filed  the  statutory  bill  of  particulars.  The  learned  trial  judge  re- 
fused to  grant  an  adjournment,  the  case  was  marked  "Ready,"  and  an 
inquest  taken  and  judgment  entered  for  plaintiffs  for  $500,  with  costs 
and  disbursements.  Upon  the  application  to  open  the  default,  the  trial 
judge  held  that  a  meritorious  defense  was  not  set  up  in  the  papers, 
and  for  that  reason  denied  the  motion. 

Defendant  avers  in  his  affidavit  that  "I  have  confident  evidence  of 
the  fact"  that  the  lease,  which  is  dated  March  23,  1920,  was  not  signed 
by  bim  until  April  6,  1920,  and  it  was  not  delivered  to  the  landlords 
imtil  April  6,  the  latter  date  being  subsequent  to  the  going  into  effect 
of  chapter  136  of  the  Laws  of  1920,  the  first  of  the  so-called  new  rent 
laws ;  that  prior  to  signing  the  lease  set  out  in  the  complaint,  which 
was  for  a  six-room  apartment,  the  tenant  occupied  a  five-room  apart- 
ment in  the  landlords'  building,  and  the  landlords  advised  him  that  the 
five-room  apartment  had  been  rented  and  that  the  tenant  could  not  re- 
new his  lease  thereon;  that  thereupon,  fearing  he  could  not  obtain 
another  apartment,  the  tenant  signed  the  lease  set  out  in  the  complaint ; 
and  that  the  former  tenant  of  the  six-room  apartment  was  paying  only 
one-half  of  the  amount  of  rent  exacted  by  the  landlords  under  the 
lease  to  the  defendant. 

[1-4]  The  papers  sufficiently  show  the  statutory  defense.  Although 
the  tenant  admitted  in  his  affidavit  that  on  or  about  Mlarch  23  he  signed 
the  lease,  if  he  was  mistaken  in  such  admission  he  should  be  allowed 
to  correct  his  mistake.  In  any  event  the  mere  date  of  the  instrument 
does  not  govern,  the  controlling  fact  being  when  delivery  was  made — 
whether  on  or  before  April  1,  1920,  the  date  when  the  new  legislation 
went  into  effect.  Paterno  Investing  Co.  v.  Katz,  112  Misc.  Rep.  242, 
184  N.  Y.  Supp.  129,  affirmed  193  App.  Div.  897,  183  N.  Y.  Supp.  954. 
The  fact  that  the  defendant  may  be  regarded  as  a  new  tenant  of  the 
six-room  apartment  does  not  prevent  him  from  interposing  the  statu- 
tory defense.    Stewart  v.  Schattman,  187  N,  Y.  Supp.  445. 

Order  reversed,  motion  granted,  judgment  vacated,  and  a  new  trial 
ordered,  with  $10  costs  to  appellant  to  abide  the  event. 

WEEKS,  J.,  concurs. 

WHITAKER,  J.,  concurring  in  the  result 
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SMITH-EISEMANN  CORPORATION  OF  AMERICA  ▼.  EISE34BACH  et  al. 

(Supreme  Court,  Appellate  Term,  First  Department.    April  Term,  1921.) 

1.  IMscoveiry  (d=>38— Order  for  eriiininatioD  of  defendaat^B  vmsideoi  and 

treasurer  improper.  ^ 

In  an  action  for  the  purchase  price  of  goods  sold,  where  breach  of  war- 
ranty as  to  time  of  delivery  was  asserted,  an  order  for  examination  of 
plaintiff's  president  and  treasurer,  who  had  no  personal  knowledge  of  the 
facts  is  improper,  particularly  as  the  moving  papers  showed  that  the 
facts  sought  were  contained  in  plaintiffs  books  and  papers,  although  an 
order  for  the  examination  of  plaintiff's  agent,  who  entered  Into  the  con- 
tract, could  be  Justified. 

2.  Discovery  <»s941-*As  defeDdBnt^  afBrmatively  pleading  Iweadi  of  warranty, 

lias  burden  of  proof,  examination  before  trial  as  to  sncli  issue  is  proper. 

Since  defendant  in  his  action  for  goods  sold,  who  affirmatively  pleaded 
the  breach  of  warranty  as  to  time  of  delivery,  probably  has  the  burden  of 
proof  under  Personal  Property  Law,  |  93,  an  order  for  examination  before 
trial  to  procure  evidence  on  that  issue  is  warranted. 

3.  Discovery  <@=941— Souree  wfaore  plaintiff  purchased  meroiianfise  imma- 

terial to  buyer. 

In  an  action  for  price  of  goods  sold,  the  source  from  which  the  seller 
obtained  them  is  part  of  the  plaintifTs  case,  and  so  the  buyer  should  not 
be  allowed  to  examine  plaintiff  or  its  officers  before  trial  to  ascertain 
those  facts. 

4.  Di8eoTery^<@^41 — ^Disposition  of  iNroperty  inmaierfal  as  to  buyer's  case. 

In  an  action  for  tne  agreed  price  for  goods  sold,  where  the  buyer  de- 
faulted, the  disposition  of  the  goods  by  the  seller  Is  immaterial  to  the  buy- 
er, but  Is  part  of  the  seller's  case  to  fix  his  damages,  and  the  buyer  should 
not  be  allowed  to  examine  the  seller  or  Its  agents  on  that  matter  before 
trial. 

5.  Discovery  «=»84— Where  agent  of  eorporate  plaintiff  was  exanrined  before 

trial*  books  should  not  be  ordered  produced  generally. 

Where  an  order  for -examination  of  the  agent  of  a  corporate  seller  be- 
fore trial  was  entered,  it  was  improper  to  direct  the  production  of  the 
corporate  plaintiff's  books  for  Inspection  and  examination;  but  they 
should  be  produced  only  for  the  purpose  of  refreshing  the  recollection  of 
the  witness,  or  to  supply  facts  wmch  he  might  be  unable  to  furnish  with- 
out reference  thereto. 

6.  Discovery  ^=s>58— Order  for  examinaiioo  l>efore  trial  should  not  direct 

witness  to  submit  to  examination  generally. 

An  order  for  the  examination  of  a  witness  before  trial  should  not  direct 
witness  to  submit  to  an  examination  generally  with  reference  to  all  per- 
tinent matters. 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  the  Smith-Eisemann  Corporation  of  America  against  Al- 
fred Eisenbach  and  another.  From  an  order  of  the  City  Court,  deny- 
ing its  motion  to  vacate  an  order  directing  an  examination  of  the  plain- 
tiff before  trial,  plaintiff  appeals.    Order  modified  and  affirmed. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

A.  Bertram  Samuels,  of  New  York  City  (John  E.  Leddy,  of  New 
York  City,  of  counsel),  for  appellant. 

^=9For  other  caies  see  same  topic  6  KEY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Erwin,  Fried  &  Czaki,  of  New  York  City  (Frederick  M.  Czaki,  of 
New  York  City,  of  counsel),  for  respondents, 

GUY,  J.  Action  for  the  agreed  price  of  10,000  French  moleskins 
(firsts)  and  5,000  French  moleskins  (seconds)  sold  and  claimed  to  have 
been  delivered  under  a  written  contract  dated  January  26,  1920,  con- 
taining the  following  provision : 

"Conditions:  It  Is  understood  that  this  merchandise  is  now  in  tmnsitp 
bound  for  New  York,  and  to  the  best  of  our  information  is  due  to  arrive  within 
two  to  four  weeks,  and  is  to  be  delivered  to  you  if  and  when  received  by  us; 
we  are  not  to  be  held  responsible  for  delays  or  inability  to  deliver  due  to 
strikes,  fire,  etc.,  or  for  any  contingency  beyond  the  shipper's  control.  In  such 
an  event  deposit  will  be  refunded,  and  the  sale  canceled  without  any  farther 
claims." 

In  the  first  affirmative  defense  the  answer  alleges  failure  of  per- 
formance by  plaintiiF  in  that  time  was  made  of  the  essence  of  the  con- 
tract and  delivery  was  tendered  three  weeks  late,  and  setting  forth 
that  under  the  condition  of  the  contract  above  quoted  the  defendant  re- 
fused to  accept  the  merchandise  when  tendered,  and  notified  plaintiff 
that  the  defendant  considered  the  contract  canceled  and  terminated  by 
the  terms  thereof  for  the  reason  that  the  delay  in  delivery  was  due  to 
the  fact  that  the  merchandise  was  in  fact  not  in  transit  at  the  time  the 
contract  was  made,  but  was  then  in  London  and  not  placed  in  transit 
until  February  7th,  and  that  the  vessel  on  which  the  goods  were  shipped 
was  in  collision  and  put  back  to  London  with  its  cargo,  and  did  not  final- 
ly leave  London  until  February  20th,  and  did  not  arrive  in  New  York 
until  March  9th,  and  plaintiff  did  not  tender  the  merchandise  until  a 
week  thereafter.  The  second  counterclaim  pleads  the  same  facts  on  a 
theory  of  a  breach  of  warranty. 

[1]  The  order  appealed  from  directs  the  examination  before  trial 
of  plaintiff's  president,  one  Eisemann,  plaintiff's  treasurer,  one  Smith, 
and  also  an  employee  or  agent  of  tfre  plaintiff,  named  Samuels.  The 
moving  papers  fail  to  allegre  that  any  of  these  officers  have  any  personal 
knowledge  of  the  facts.  Moreover,  the  moving  affidavit  at  folios  65,  66, 
states  that  the  facts  sought  on  the  examination  are  contained  in  the 
books  and  papers  of  the  plaintiff.  Nor  do  the  moving  papers  show  any 
reason  why  the  examination  of  all  three  of  the  persons  named  is  nec- 
essary. The  moving  papers  do  not,  therefore,  justify  the  order  in  di- 
recting the  examination  of  Eisemann  and  Samuels,  and  should  be  modi- 
fied in  this  respect.  Solar  Baking  Powder  Co.  v.  Royal  Baking  Powder 
Co.,  128  App.  Div.  550,  112  N.  Y.  Supp.  1013.  Tlie  examination  of 
Smith  may  be  sustained  by  reason  of  the  fact  that  he  signed  the  con- 
tract between  the  parties  and  would  presumably  have  some  knowledge 
of  the  facts. 

[2]  The  point  is  raised  by  the  appellant  that  an  examination  is  not 
proper,  because  the  burden  of  proving  the  facts  sought  will  be  upon  the 
plaintiff.  The  defendant,  however,  has  pleaded  affirmatively  a  breach 
of  warranty  and  will  probably  have  a  burden  of  proof  to  sustain  in  that 
connection. '  Personal  Property  Law  (Consol.  Laws,  c.  41)  §  93 ;  Turl's 
Sons,  Inc.,  v.  Williams  Engineering  Co.,  136  App.  Div.  710,  121  N.  Y. 
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Supp.  478.  The  order  is  therefore  proper  in  so  far  as  it  directs  an 
examination  on  items  (a),  (b),  (d),  (e),  (f)  and  (g),  all  of  which  mat- 
ters arc  material  to  the  issues  and  proof  of  which  will  be  the  defend- 
ant's burden. 

[3]  In  item  (c)  the  order  directs  an  examination  regarding  the 
source  from  which  the  plaintiff  procured  the  merchsuidise,  and  when 
and  whether  or  not  such  merchandise  was  of  the  kind  provided  for 
by  the  contract.  This  is  part  of  the  plaintiff's  case,  and  the  order 
should  be  modified  by  striking  out  this  provision. 

[4]  Under  item  (h)  the  defendant  may  not  examine  as  to  the  dis- 
position made  by  plaintiff  of  the  merchandise  tendered,  etc.  This  has 
no  materiality  so  far  as  the  defendant's  case  is  concerned;  it  being  part 
of  the  plaintiff's  proof  to  fix  his  damages.  Likewise  in  item  (i)  the 
examination  would  take  up  the  question  of  whether  the  goods  conform- 
ed to  the  contract. 

[5],  The  order  should  be  further  modified  in  respect  to  item  (j),  di- 
recting the  production  of  plaintiff's  books  for  inspection  and  examina- 
tion, so  as  to  provide  that  the  books  shall  be  produced  only  for  the 
purpose  of  refreshing  the  recollection  of  the  witness,  or  to  supply  such 
facts  as  he  may  be  unable  to  furnish  without  reference  to  the  books. 
See  Matter  of  Thompson,  95  App.  Div.  542,  89  N.  Y.  Supp.  4; 
Ryan  v.  New  York  Cent.  &  H.  R.  R.  R.,  124  App.  Div.  37,  108  N.  Y. 
Supp.  371. 

f§]  Item  (k),  directing  the  witness  to  submit  to  an  examination  gen- 
erally with  reference  to  all  pertinent  matters,  violates  the  rule  in  Bam- 
berger y.  Cooke,  181  App.  Div.  805,  169  N.  Y.  Supp.  227,  and  should 
be  eliminated.    In  other  respects  the  order  may  be  affirmed. 

Order  appealed  from  modified,  by  striking  therefrom  subdivisions 
(c),  (h),  (i),  and  (k),  and  by  directing  the  production  of  the  plaintiff's 
order  books,  ledgers,  daybooks,  and  correspondence,  etc.,  as  indicated 
above,  and  by  directing  only  the  witness  Smith  to  submit  to  the  exami- 
nation, and,  as  modified,  the  order  should  be  affirmed,  without  costs. 
Settle  order  on  notice.    AH  concur. 


MEER  V.  KORNBIAU  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department.     May  6,  1921.) 

Lmndlord  and  tenant  «=»27ftH,  New,  vol.  IIA  Key-No.  Series— Proceedlnir  in 
which  final  order  was  made  held  a  '^pendiiis  proceediiiff,''  witbin  statute 
prohibiting:  warrant  issuing. 

A  landlord's  summary  proceeding  to  dispossess  tenant,  in  which  a  final 
order  has  been  made,  but  issuance  of  warrant  stayed,  is  a  "pending  pro- 
ceeding." within  Code  Civ.  Proc.  |  2231,  subd.  1-a,  added  by  Laws  1920,  c. 
942,  prohibiting  maintenance  of  summary  proceedings  in  New  York  City 
until  November  1,  1922,  and  providing  that  in  pending  proceedings  the 
warrant  shall  not  be  issued ;  and  where  the  landlord  has  offered  no  proof 
that  the  proceeding  was  within  any  of  the  four  specified  exceptions  of 
such  statute,  the  court  was  without  authority  to  make  the  order  direct- 
ing the  clerk  to  issue  the  warrant  to  dispossess. 

^EsFor  other  cases  see  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Joseph  Meer,  landlord,  against  Jac6b  Komblau  and  oth- 
ers, tenants.  From  an  order  granting  the  landlord's  motion  for  the 
issuance  of  a  warrant  of  dispossess,  William  Revelle,  a  tenant,  appeals. 
Order  reversed,  and  motion  denied,  with  costs. 

Argued  March  term,  1921,  before  BIJUR,  WAGNER,  and  LY- 
DON,  JJ. 

David  G.  Godwin,  of  New  York  City,  for  appellant. 
Tannenbaum  &  Harlam,  of  New  York  City  (Elwood  J.  Harlam,  of 
New  York  City,  of  counsel),  for  respondent. 

LYDON,  J.  This  is  a  summary  proceeding  instituted  by  a  landlord 
to  recover  the  possession  of  real  property  in  the  borough  of  Manhat- 
tan. The  final  order  was  granted  on  September  IS,  1920,  but  the  is- 
suance of  the  warrant  was  stayed  until  November  1,  1920.  In  the  in- 
terim the  Legislature  enacted  chapter  942  of  the  Laws  of  1920,  which 
added  subdivision  1-a  to  section  2231  o£  the  Code  of  Civil  Procedure. 
On  November  22,  1920,  upon  application  by  landlord,  on  an  order  to 
show  cause  why  the  warrant  should  not  issue,  the  court  granted  the 
motion  and  directed  the  clerk  of  the  court  to  issue  the  warrant  forth- 
with against  any  and  all  tenants  and  undertenants,  in  accordance  with 
the  final  order. 

The  question  to  determine  on  this  appeal  is  whether  the  proceeding 
was  "pending,"  and,  if  so,  the  court  had  no  power  to  issue  such  a  war- 
rant. Since  this  matter  was  before  the  court  for  adjudication,  it  has 
been  held  in  the  case  of  People  ex  rel.  H.  D.  H.  Realty  Corp.  v.  Mur- 
phy, 194  App.  Div.  530,  186  N.  Y.  Supp.  38,  that  such  a  summary 
proceeding  is  still  "pending,"  and  that  the  Legislature  intended  that 
after  the  enactment  of  the  statute  (chapter  942,  Laws  1920)  no  war- 
rants should  be  issued  in  a  dispossess  proceeding  not  excepted  there- 
from until  the  1st  day  of  November,  1922.  In  the  instant  case  the 
landlord  has  oflfered  no  proof  that  the  proceeding  was  within  any  of 
the  four  specified  exceptions  enumerated  in  the  aforesaid  statute,  and 
therefore  the  court  was  without  authority  to  make  the  order  directing 
the  clerk  to  issue  the  warrant  of  dispossess. 

Order  appealed  from  is  therefore  reversed,  with  $10  costs,  and  mo- 
tion denied,  with  $10  costs.   All  concur. 
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ARMSBT  e(  al.  t.  HYGRADE  AUTO  EXCH.,  Ine. 

(Supreme  Court,  Appellate  Term,  First  Department    May  26,  1021.) 

Evideoce  ^=>442(1,  2)~Parol  evidence  held  adiniwible  to  show  completo 
eootraci. 

Where  plalntlfEs  delivered  their  automobile  to  defendant  for  sale,  and 
where  defendant  negotiated  a  sale  by  securing  a  certain  amount  in  cash 
and  another  automobile,  which  defendant  guaranteed  to  resell  for  certain 
amount  within  specified  period,  neither  the  bills  of  sale  nor  the  receipt 
from  defendant  to  plaintiffs,  that  they  had  received  such  automobile  "on 
consignment  for  |2,500,  said  car  to  be  sold  In  60  days,"  constituted  a 
complete  contract,  so  as  to  exclude  parol  testimony  as  to  the  real  agree- 
ment between  plaintiffs  an^  defendant  with  respect  to  the  car  so  taken  in 
exchange. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Georige  N.  Armsby  and  another  against  the  Hygrade  Auto 
Exchange,  Incorporated.  Judgment  dismissing  complaint  at  the  close 
of  plaintiffs'  case,  and  plaintiffs  appeal.  Reversed,  and  new  trial 
granted. 

Argued  May  term^  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Kendall  &  Herzog,  of  New  York  City  (Julius  Walerstein,  of  New 
York  City,  of  counsel),  for  appellants. 

Jacoby  &  Halle,  of  New  York  City  (Oswald  N.  Jacoby,  of  New  York 
City,  of  counsel),  for  respondent. 

PER  CURIAM.  Plaintiffs'  testimony,  in  substance,  was  that  on 
November  24,  1919,  they  delivered  their  Cunningham  automobile  to  de- 
fendant for  sale ;  that  defendant  n^otiated  a  sale  on  December  4,  1919, 
by  securing  $2,500  in  cash  and  a  Steams  car  belonging  to  the  customer, 
which  Stearns  car  defendant  "guaranteed  to  resell"  for  $2,500  within 
60  days.  Plaintiffs  delivered  to  the  customer  a  bill  of  sale  of  the 
Cunningham  car,  and  the  customer  one  of  the  Steams  car  to  plaintiffs, 
and  defendant  delivered  to  plaintiffs  a  receipt  reading  as  follows: 

'  "New  Tork,  December  4,  lOlflr. 
"Received  A*om  Mr.  Armsby  one  Steams  1918  limousine,  motor  No.  1477t, 
on  consignment  for  $2,500,  said  car  to  be  sold  In  00  days. 

"Hygrade  Auto   Exchange,  Inc., 
"Louis  H.   Bachner,  Pres.'* 

The  car  was  not  sold  by  the  defendant  within  the  60  days,  and,  upon 
an  allegation  and  offer  of  proof  that  it  was  worth  at  the  end  of  the  60 
days  only  $500,  plaintiffs  demand  judgment  for  $2,000. 

The  leamed  trial  judge  dismissed  the  complaint  on  the  theory  that 
the  papers  in  evidence  and  hereinabove  referred  to  constituted  a  com- 
plete contract,  which  could  not  be  varied  by  the  parol  testimony  given 
or  offered  by  the  plaintiffs.  It  is  quite  apparent  that  neither  the  bills 
of  sale  nor  the  receipt  constituted  a  complete  contract,  so  as  to  exclude 
parol  testimony  designed  to  show  what  ihe  real  agreement  between  the 

^s»For  oUier  ciuieB  see  same  topic  ft  KBY-NVMBESR  in  all  Key-Numbered  Diseeto  &  Indexes 
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parties  may  have  been.    Komp  v.  Raymond,  175  N.  Y.  102,  67  N.  E. 
113. 

Judgment  reversed,  and  new  trial  granted,  with  costs  to  appellant  to 
abide  the  event. 


CRONK  &  CARRIER  MFG.  CO.  v.  GALBRAITH  MILLING  CO. 

(Supreme  Court,  Appellate  Division,  Third  Department    May  17,  1921.) 

Sales  <&=»85(S)— Title  held  to  paM  at  time  of  deliveiT. 

Contract  providing  for'  delivery  of  gasoline  en^e,  "30  days  net ;  if  the 
engine  does  not  do  our  [buyer's]  work,  we  to  ship  it  elsewhere  sttet 
giving  it  a  trial" — field  not  a  contract  of  sale  with  the  privilege  of  trial 
before  the  passing  of  title,  but  a  contract  bf  absolute  sale,  with  an  option 
on  the  part  of  the  buyer  to  rescind  it  and  to  return  the  engine  after  giving 
it  a  trial,  the  title  passing  on  delivery. 

Appeal  from  Trial  Term,  Chemung  County. 

Action  by  the  Cronk  &  Carrier  Manufacturing  Company  against  the 
Galbraith  Milling  Company.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

The  opinion  of  Justice  McCann  at  Trial  Term  is  as  follows : 

This  action  is  brought  by  plaintiff  to  recover  $550  as  the  purchase  price  of  a 
certain  gasoline  engine  alleged  to  have  been  sold  by  plaintiffl  to  defendant 
under  a  written  contract.  The  answer  denies  the  material  allegations  of 
the  complaint,  and  alleges,  as  a  separate  defense,  that  the  engine  in  question 
was  shipped  by  plaintiff  to  defendant  under  an  agreement  prior  to  the  writ f'^»' 
one,  and  pursuant  to  which  plaintiff  was  to  deUver  the  engine  to  defendant 
for  trial,  with  the  understanding  that,  if  the  engine  was  unsatisfactory,  the 
defendant  was  privileged  to  deliver  the  same  to  the  railroad  for  shipment 
to  any  point  directed  by  the  plaintiff.  The  answer  also  alleges  that,  after 
receiving  the  engine,  defendant  set  up  the  same  for  operation,  but  that,  before 
it  could  be  used,  tested,  or  tried,  it  exploded  and  was  wrecked  and  destroyed, 
without  any  negligence  on  the  part  of  the  defendant. 

The  case  was  brought  to  trial  before  a  jury.  Plaintiff  offered  in  evidence 
the  written  instrument  under  which  it  claimed.  It  was  received,  marked 
Exhibit  A,  and  reads  as  follows: 

"Mt  Morris,  N.  T.,  July  29,  '14. 
"The  Cronk  &  Carrier  Mfg.  Co.,  BUnira,  N.  Y.: 

"Ton  may  ship  us  the  50  HP  gasoline  engine  at  $550.00  f.  o.  b.  cars  Montour  * 
Falls,  N.  Y.    30  days  net ;  if  the  engine  does  not  do  our  work,  we  to  ship  it 
elsewhere  after  giving  it  a  trial.    Advise  the  size  of  bed  plate  at  once,  and  if 
you  can  do  so  let  them  know  where  the  bolts  come. 

"Yours  truly,  (Jalbraith  Mfg.  Oo. 

"Ship  at  once.    Ship  via  quickest  route." 

At  the  close  of  the  plaintiff's  case,  the  defendant  offered  to  make  proof  of 
the  installation  and  trial  of  the  gasoline  engine  by  the  defendant.  Objection 
was  offered,  and  after  some  discussion  a  stipulation  was  entered  into  as 
follows : 

"It  is  stipulated  that  if  the  contract.  Exhibit  A,  is  a  contract  of  sale  in 
prsesenti,  to  take  effect  upon  delivery  to  the  railroad  company  of  the  machine 
or  that  the  title  passed  upon  such  delivery,  then  the  plaintiff  is  entitled  to 
recover  in  this  action ;  but  that  if  it  is  a  contract  of  sale,  with  the  privil^e 
of  trial  before  the  title  passed,  then  the  plaintiff  Is  not  entitled  to  recover  in 
this  action,  and  the  only  question  Is  the  question  raised  under  this  stlpula- 
tioni  and  to  be  left  to  the  court  to  determine." 

After  making  such  stipulation,  both  parties  moved  for  the  direction  of  a 

^z=»For  other  cases  see  same  topic  &  KBY-NXJMBER  in  all  Key-Numbered  Digests  A  Indexes 
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verdict.  The  question  therefore  becomes  a  matter  of  law,  and  the  decision 
of  it  depends  upon  the  interpretation  of  the  above  written  order  or  contract. 
I  Uelieve  that  tlip  contract  in  question  is  a  contract  of  absolute  sale,  with  an 
option  on  the  part  of  the  defendant  to  rescind  the  same  and  to  retnm  the 
engine,  and  that  the  title  passed  upon  the  delivery  of  the  engine  to  the  cars 
at  Montour  Falls,  N.  Y. :  such  delivery  being  conceded  by  the  stipulation. 

The  letter  from  the  defendant  to  plaintiff  contains  a  direct  order  for  a 
shipment  at  a  specified  price  and  delivery  to  a  specified  place.  The  purchase 
price  is  named ;  also  the  terms  under  which  payment  is  to  be  made.  It  only 
remained  for  the  plaintiff  to  accept  this  order  and  to  deliver  the  enj?ine  in 
question  on  board  the  cars  as  indicated,  to  make  the  contract  complete  and 
binding  upon  both  parties  thereto.  The  defendant  claims,  that  the  language, 
"If  the  engine  does  not  do  our  work,  we  to  ship  it  elsewhere  after  giving  it  a 
trial,"  brings  the  contract  within  the  class  of  cases  which  permit  a  trial  of  the 
article  purchased,  before  the  sale  is  completed,  and  nearly  all  of  the  cases 
cited  by  defendant  are  those  in  which  a  trial  preceded  the  actual  purchase. 

In  this  case,  all  of  the  conditions  of  the  contract  had  been  performed  upon 
the  part  of  the  plaintiff,  and  the  sale  was  completed,  and  there  was  nothing 
further  for  plaintiff  to  do.  At  the  expiration  of  30  days  after  delivering  the 
engine  on  the  cars  at  Montour  Falls,  plaintiff  was  in  a  position  to  com- 
mence action  for  the  recovery  of  the  purchase  price.  It  remained  for  the  de- 
fendant to  make  the  trial  and  test  referred  to,  and  if,  after  such  trial,  the  en- 
gine was  found  to  be  defective  or  would  not  do  defendants  work,  it  was  the 
duty  of  the  defendant  to  return  it.  Until  such  return,  the  engine  was  the 
property  of  defendant,  and  any  loss  sustained  by  him,  due  to  the  injury  to 
the  engine  by  explosion  or  otherwise,  was  a  loss  which  fell  upon  the  owner,  or, 
in  other  words,  the  defendant. 

Rule  3,  as  laid  down  in  section  100  of  the  Personal  Property  Law  (Consol. 
L*aws,  c.  41),  is  applicable,  in  arriving  at  the  intention  of  the  parties  herein: 

"Rule  8.  I.  When  goods  are  delivered  to  the  buyer  *on  sale  or  return,'  or 
on  other  terms  indicating  an  intention  to  make  a  present  sale,  but  to  give 
the  buyer  an  option  to  return  the  goods  instead  of  paying  the  price,  the  prop- 
erty passes  to  the  buyer  on  delivery,  but  he  may  revest  the  property  in  the 
seller  by  returning  or  tendering  the  goods  within  the  time  fixed  in  the  con- 
tract, or,  if  no  time^  has  been  fixed,  within  a  reasonable  time." 

The  rule  has  also' been  clearly  stated  in  Greacen  v.  Poehlman,  191  N.  Y.  at 
page  497,  84  N.  B.  at  page  392  (14  Ann.  Cas.  329),  where  the  court  in  quot- 
ing from  another  opinion  says : 

'The  contract  in  this  case  belongs  to  a  class  of  contracts  often  called  'eon- 
tracts  of  sale  or  return,'  being  upon  a  condition  that  the  buyer  may  return 
the  goods  within  a  fixed  or  reasonable  time  at  his  option.  It  has  been  held 
that  goods  so  sold  pass  to  the  purchaser,  subject  to  the  option  in  him  to  return 
tbem,  and  that  if  he  fails  to  exercise  the  option  within  the  proper  time  the 
price  of  the  goods  may  be  recovered  as  upon  an  absolute  sale." 

I  find,  therefore,  that  the  contract  in  question  was  a  contract  of  sale,  which 
was  completed  upon  the  part  of  the  plaintilf  by  delivery  of  the  engine  in  ques- 
tion and  that  the  plaintiff  is  therefore  entitled  to  recover. 

Judgment  is  ordered  accordingly. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.;  and  WOODWARD, 
COCHRANE,  VAN  KIRK,  and  KILEY,  JJ. 

John  F.  Connor,  of  Mt.  Morris,  for  appellant. 
Diven,  Turner  &  Henry,  of  Elmira  (Lewis  Henry,  of  Elmira,  of 
counsel),  for  respondent. 

PER  CURIAM.  Judgment  unanimously  affirmed,  with  costs,  on  the 
opinion  of  Justice  McCann  at  the  Trial  Term. 
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HALL  ft  LYON  FURNITURE  CO.  ▼.  TORRET  c*  al. 

(Supreme  Court,  Appellate  Diyislon,  Third  Department    May  4, 1921.) 

Pleadiiig  <&=>126,  345(1)— Answer  in  action  for  the  purchase  priee  of  goods 
held  sufficient  to  prevent  judgment  on  the  pleadings  desi^te  eonteatloa 
as  to  'iie^ative  pregnant" 

In  an  action  for  goods  sold  and  delivered,  where  the  complaint  al- 
leged that  the  seller  notified  the  buyers  that  the  prices  fixed  were  sub^ 
ject  to  the  prices  prevailing  at  the  time  of  shipment,  and  that  at  such  timie 
the  prices  had  increased  from  $227  to  $355,  the  buyers'  answer,  denying 
any  sale  of  goods  amounting  to  $355,  which  further  denied  sale  at  tne 
prices  fixed  for  the  various  items,  is  suflicient,  in  view  of  the  unusual 
circumstances,  to  raise  an  issue  as  to  the  prices,  and  not  onen  to  attack 
under  Ck)de  Civ.  Proc.  §  500,  declaring  that  the  answer  must  contain  a 
general  or  specific  denial  of  each  material  allegation  of  the  complaint 
controverted,  on  the  theory  that  it  is  a  "negative  pregnant,"  which  is  a 
denial  in  form,  but  Is  in  fact  an  admission,  as  where  the  denial  in  hsec 
vert)a  includes  the  time  and  place,  which  are  usually  immaterial ;  hence 
Judgment  for  the  seller  on  the  pleadings  was  improper. 

[Ed.  Note. — For  other  definitions,  see  words  and  phrases,  Second  Series, 
Negative  Pregnant] 

Appeal  from  Special  Term,  Tioga  County. 

Action  by  the  Hall  &  Lyon  Furniture  Company  against  Arthur  M. 
Torrey  and  another.  From  an  order  granting  judgment  for  plaintiff 
on  the  pleadings,  and  from  the  judgment  entered  thereon,  defendants 
appeal.    Order  and  judgment  reversed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ.. 

Henry  Donnelly,  of  Olean,  for  appellants. 

Frederick  E.  Hawkes,  of  Waverly,  for  respondent. 

VAN  KIRK,  J.  The  complaint  was  held  to  state  a  good  cause  of 
action  for  goods  sold  and  delivered.  Judgment  for  the  plaintiflF  was 
granted,  because  no  issue  was  raised  by  a  sufficient  denial.  The  plain- 
tiff has  set  forth  in  its  complaint  the  evidence,  rather  than  a  plain  and 
concise  statement  of  the  facts,  as  required  by  the  Code  of  Civil  Pro- 
cedure (section  481).  The  transaction  between  the  plaintiff  and  de- 
fendants was  by  correspondence.    In  the  complaint  it  is  alleged : 

On  October  1,  1919,  the  defendants  wrote,  directing  the  plaintiff  to 
enter  defendants'  order  for  certain  articles.  On  October  6th  follow- 
ing the  plaintiff  sent  to  defendants  an  acknowledgment  of  this  order, 
setting  forth  the  terms,  mentioning  the  same  articles,  to  recover  for 
which  the  suit  is  brought,  but  fixing  lower  prices  for  each,  which  prices 
aggregate  $227,  and  stating,  "This  is  an  exact  copy  of  your  order  and 
will  be  filled  as  per  description."  On  the  next  day  a  letter  from 
plaintiff  followed,  stating  "that  all  of  the  orders  which  we  are  entering 
at  the  present  time  are  subject  to  the  prices  prevailing  at  the  time  of 
shipment  and  not  subject  to  countermand.  This  you  will  note  is  regard- 
less of  any  prices  that  may  be  quoted  on  acknowledgments  or  other- 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indezea 
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wise."    On  February  17,  1920,  the  plainti«  mailed  to  defendants  a  bill 
setting  forth  these  items : 

1  42  bed,  American  walnut $  8D.00 

1  42  dresser,  American  walnnt 100.00 

1  42  vanity  dresser,  walnut 105.00 

1  42  chest 70.00    ^5,00 

The  plaintiff  shipped  the  merchandise  specified  in  this  bill,  which  was 
received  and  retained  by  defendants.  '*The  prices  fixed  in  said  bill  for 
such  merchandise  were  the  prices  prevailing  for  such  merchandise  at 
the  time  of  such  shipment." 

In  the  answer  the  defendants  "deny  that  the  plaintiflF  sold  and  de- 
livered to  them  one  42  bed,  American  walnut,  $80.00;  one  42  dresser, 
$100.00;  one  42  vanity  dresser,  $105.00;  one  42  chest,  $70.00— or  that 
said  plaintiff  sold  and  delivered  to  the  defendants  any  such  goods  at  the 
prices  stated  in  the  complaint,  in  the  aggregate,  $355.00.  The  defend- 
ants, further  answering:  said  complaint,  deny  that  said  defendants  ever 
promised  and  agreed  to  pay  the  sum  of  $355.00  for  said  property."  De- 
fendants then  allege  that,  prior  to  the  commencement  of  the  action,  the 
plaintiff  entered  into  a  contract  with  the  defendants,  by  which  it  sold 
and  agreed  to  and  did  deliver  certain  personal  property,  namely,  one 
42  bed,  $52.00;  one  42  chiffonette,  $50.00;  one  42  vanity  dresser, 
$62.00;  one  42  dresser,  $63.00 — by  virtue  of  an  agreement  had  be- 
tween them,  at  the  agreed  price  of  $227,  and  that  the  property  above 
mentioned,  for  the  prices  stated,  is  the  identical  property  for  which 
they  are  now  seeking  to  recover  the  sum  of  $355.  In  the  third  para- 
g^raph  of  the  answer  defendants  deny  separately,  as  to  each  article  or 
item,  a  promise  to  pay  the  price  stated  in  the  complaint,  and  allege  the 
contract  as  they  claim  it  to  be. 

Section  500  of  the  Code  of  Civil  Procedure  contains  this : 

"The  answer  of  the  defendant  must  contain : 

**1.  A  general  or  specific  denial  of  each  material  allegation  of  the  complaint 
controverted  by  the  defendant,  or  of  any  knowledge  or  information  thereof 
sufficient  to  form  a  belief.'' 

The  recital  in  the  answer  of  matters  in  conflict  with  the  allegations 
of  the  complaint  is  not  the  equivalent  of  a  denial.  Rodgers  v.  Clement, 
162  N.  Y.  422,  56  N.  E.  901,  76  Am.  St.  Rep.  342.  It  is  claimed  that 
the  alleged  denial  is  no  denial,  being  a  negative  pregnant.  A  negative 
pregnant  is  such  a  4enial  as  leaves  the  answer  pregnant  with  an  affirma- 
tive admission  that  the  material  part  of  the  allegation  is  true.  As  a  gen- 
eral rule  (but  not  always)  no  issue  is  joined  on  a  negative  pregnant,  be- 
cause the  admission,  or  implication,  to  which  it  is  open,  destroys  the 
efiFect  of  the  denial.  The  general  rule  is  often  applied  where  the  denial 
in  haec  verba  includes  time  or  place,  which  are  usually  immaterial. 
Baker  v.  Bailey,  16  Bart).  54.  See  Stuber  v.  McEntee,  142  N.  Y.  200, 
206,  36  N.  E.  878.  *• 

If  no  issue  is  raised  by  this  answer,  it  is  because  of  the  affirmative 
admission  implied  in  the  form  of  the  denial.  Such  admission  here  is 
that  the  defendants  purchased  these  goods  at  some  other  price ;  it  can- 
not be  implied,  from  the  denials  as  framed,  that  they  purchased  some 
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other  goods  at  the  price  named.  The  wording  of  the  answer  makes  it 
perfectly  plain  that  the  defendants  intended  to  raise  an  issue  as  te 
the  price,  and  no  other  issue.  This  is  a  material  tnatter,  and  issue  is 
raised  thereon.  The  answer  escapes  the  vice  usually  present  in  denials 
containing  a  negative  pregnant.  There  was  no  intended  deceit  or  sub- 
terfuge in  the  form  of  denials  used.  The  plaintiff  was  not  misled.  The 
form  of  the  denial  is  probably  due  to  the  very  unusual  form  of  the 
complaint,  ,and  it  is  doubtful  if  the  defendants  are  as  faulty  in  plead- 
ing as  is  the  plaintiff.  Having  in  mind  the  entire  denial,  we  are  of  opin- 
ion that  an  issue  is  raised  as  to  a  fact  material  in  such  cause  of  action 
as  the  plaintiff  attempted  to  plead  and  claims  it  did  plead. 

The  order  and  judgment  appealed  from  should  be  reversed,  with 
costs  to  the  appellant  to  abide  the  event.    All  concur. 


TEICH  ▼.  SEIDMAN'S  OARAGE,  Ine. 

(Supreme  Court,  Appellate  Term,  First  Department    May  12,  1921.) 

Carrlere  <3s»347(8)*-Whetlier  nef^genee  to  thrust  head  betwMo  do«rs  of  ele- 
vator held  for  Jury. 

Whether  an  automobile  owner,  storing  his  car  on  the  third  floor  of 
defendant's  garage,  was  guilty  of  contributory  negligence  in  injecting  his 
head  through  an  opening  between  the  upper  and  lower  doors  of  the  eleTa- 
tor  to  shout  down  the  shaft,  after  efforts,  repeatedly  exerted  by  means  of 
ringing  the  bell,  to  have  the  elevator  brought  to  his  floor  had  proved  fu- 
tile, the  doors  closing  and  injuring  him  by  some  action  of  the  elevator  on 
the  lower  floor,  after  having  remained  stationary  for  15  minutes,  held 
for  the  Jury. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action,  by  David  Teich  against  Seidman's  Garage,  Incorporated, 
From  a  judgment  dismissing  the  complaint  after  trial,  plaintiff  appeals. 
Judgment  reversed,  and  new  trial  ordered. 

Argued  October  term,  1920,  before  BIJUR,  DELEHANTY,  and 
WAGNER,  JJ. 

Leon  Sanders,  of  New  York  City  (Jacob  Zelenko,  of  New  York 
City,  of  counsel),  for  appellant. 
Charles  B.  Harris,  of  New  York  City,  for  respondent. 

WAGNER,  J.  The  action  is  based  on  negligence,  whereby  plain- 
tiff, who  stored  his  car  on  the  third  floor  of  defendant's  garage,  was 
injured  by  having  his  head  caught  between  the  doors  to  the  elevator  on 
that  floor.  It  appears  that  the  door  was  composed  of  two  parts,  the 
upper  raising  and  the  lower  moving  downward  when  entrance  to  the 
elevator  was  desired ;  the  same  being  operated  by  pulling  a  strap  or  by 
pressure  of  the  Imnd.  The  plaintiff,  hurried  by  a  desire  to  get  his  car 
out  to  keep  an  appointment  with  a  friend,  mounted  the  steps  to  his 
floor,  drove  the  car  to  the  elevator,  and  rang  the  bell  to  signal  the  opera- 
tor to  come  up  for  him.    Waiting  in  vain  for  15  minutes,  and  in  haste 

^=9 For  other  cases  see  same  topic  ft  KET-NUMBBR  in  all  Key-Numbered  Digests  ft  Indexst 
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to  keep  the  engagement,  noticing  that  the  upper  and  lower  portions  of 
the  door  were  separated  a  distance  of  2%  feet,  he  put  his  head  through 
the  opening  between  the  doors  and  called  down  to  the  first  floor  for 
service,  when  instantly  the  doors  closed,  causing  injury  to  his  neck  and 
head. 

The  claim  of  negligence  was  based  upon  the  alleged  violation  of  sub- 
division 3  .of  section  374,  art.  18,  City  Ordinances,  requiring  uninclosed 
elevator  shafts  to  have  closed  guards  or  gates  when  not  in  use.  The 
learned  trial  court  held  that  the  ordinance  did  not  here  apply ;  this  be- 
ing one  of  the  grounds  of  dismissal.  However,  irrespective  of  any  view 
as  to  the  applicability  of  the  above-mentioned  ordinance,  which  in  itself 
raises  an  interesting  question,  not  necessary  at  this  time  to  decide,  the 
trial  justice's  dismissal  of  the  complaint  was  improper  and  unjustified, 
on  the  ground  that  the  plaintiif  was  clearly,  in  my  mind,  not  guilty  of 
contributory  negligence  as  a  matter  of  law. 

Jt  is  argued  that,  prompted  by  an  unrestrained  feeling  of  impatience, 
he  deliberately,  in  order  to  avoid  a  safe,  if  more  circuitous,  course,  plac- 
ed himself  in  a  position  of  known  danger,  whereby  the  doors  might 
be  operated  at  any  moment,  without  notice  to  him,  from  below,  thereby 
pommitting  an  act  of  such  distinct  imprudence  that  reasonable  minds 
could  not  draw  diverse  inferences  as  to  his  conduct.  While  true  plain- 
tiff knew  from  his  experience  of  riding  upon  the  elevator  that  as  far 
as  each  floor  was  concerned  the  doors  could  not  be  closed,  except 
through  some  intervening  agency  pulling  the  straps  or  hooks  attached 
thereto,  he  neither  saw  any  one  in  the  vicinity  who  could  have  closed 
the  doors,  had  any  notice  whatever  that  they  were  about  to  be  shut, 
nor,  as  his  evidence  discloses,  did  he  know  or  appreciate  the  fact  (if 
such  it  was)  that  upon  reaching  any  given  floor  the  action  of  the  eleva- 
tor or  its  operation  would  automatically  close  the  doors  on  floors  above. 
Here  they  had  remained  in  a  stationary  position  for  over  IS  minutes. 
His  efforts,  repeatedly  exerted,  by  means  of  ringing  the  bell,  to  have 
the  elevator  brought  to  his  floor,  had  proved  futile.  His  momentary 
act  in  injecting  his  head  through  the  opening  to  shout  down  the  shaft 
we  do  not  think,  under  the  circumstances  shown,  can  be  viewed  as  one 
of  such  evident  disregard  of  ordinary  care  as  to  warrant  its  disposition 
by  the  court  as  a  matter  of  law.  Rather,  in  the  best  light  for  the'de- 
fendant,  it  presented  a  reasonable  question  of  fact  for  the  jury  to  say 
whether  or  not  his  conduct  was  heedless  or  savoring  of  n^lect. 

Judgment  reversed,  and  new  trial  ordered,  with  costs  to  appellant  to 
abide  the  event. 

BIJUR  and  DELEHANTY,  JJ.,  concur. 
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BROTHERHOOD  WINE  CO.  ▼.  STATE. 

(Court  of  Claims  of  New  York.    May  26,  1921.) 

Stato  ^=»184— Court  held  withoat  JurisAotioo  of  daim  against  state  be- 
cafeue  of  delay  in  filing:  notice  of  intention. 

Where  claimant  on  June  27,  1918,  paid  a  tax  assessed  against  it  pur- 
suant to  the  provisions  of  Liquor  Tax  Law,  §  9-a,  added  by  Laws  1917,  c. 
623,  in  excess  of  that  actually  due,  any  claim  for  the  excess  accrued  on 
such  date,  and  a  notice  of  intention  filed  March  5,  1919,  more  than  6 
months  after  the  accrual  of  the  action,  was  too  late,  and  court  was  with- 
out Jurisdiction  of  the  claim. 

Claim  by  the  Brotherhood  Wine  Company  against  the  State  of  New 
York.    Claim  dismissed. 

Palmer  &  Series,  of  New  York  City  (Leslie  Reid,  of  New  York 
City,  of  counsel),  for  claimant. 

Porter  L.^  Merriman,  Deputy  Atty.  Gen.,  for  the  State. 

CORWIN,  J.  The  claimant,  on  June  27,  1918,  paid  a  tax  assessed 
against  it  pursuant  to  the  provisions  of  section  9-a  of  the  Liquor  Tax 
Law  ([Consol.  Laws,  c.  34]  chapter  623  of  the  Laws  of  191/)>  which 
tax  it  alleges  was  assessed  at  an  amount  in  excess  of  that  actually  due. 
This  claim  is  to  recover  the  alleged  excess. 

The  claim,  if  any,  accrued  on  the  date  the  tax  was  paid,  June  27, 
1918.  The  notice  of  intention  herein  was  filed  March  5,  1919,  more 
than  6  months  after  the  accrual  of  the  claim.  This  court  is  therefore 
without  jurisdiction,  and  the^ claim  must  be  dismissed.  Buckles  v. 
State,  221  N.  Y.  418,  117  N.  E.  81L 

ACKERSON,  P.  J.,  concurs. 


BROTHKlfHOOD  WINE  CO.  ▼.  STATB. 

(Court  of  Claims  of  New  York.    May  26,  1921.) 

Intoxieadns  liquors  ^=^6 — ^Excess  tax,  paid  Tofamtarily  under  misiake  of 
law,  cannol  be  recoTered 

A  holder  of  a  liquor  tax  certificate  issued  pursuant  to  the  provisions  of 
Liquor  Tax  Law,  §  8,  subd.  2,'  who  filed  a  return  under  section  9-a,  subd.  4. 
of  such  law,  added  by  Laws  1917,  c.  623,  and  erroneously  included  there- 
in tax  receipts  which  were  exempt  from  the  imposition  of  said  tax,  and 
paid  the  tax  as  computed  and  assessed  on  the  erroneous  return  volun- 
tarily under  a  mistake  of  law,  without  coercion  or  duress,  cannot  re- 
cover the  excess. 

Claim  by  the  Brotherhood  Wine  Company  against  the  State   of 
New  York.     Claim  dismissed. 

Palmer  &  Series,  of  New  York  City  (Leslie  Reid,  of  New  York 
City,  of  counsel),  for  claimant. 

Porter  L.  Merriman,  Deputy  Atty.  Gen.,  for  the  State. 

^s»For  otlier  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Dlsests  A  Indexes 
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CORWIN,  J.  The  claimant  herein  was  the  holder  of  a  liquor  tax 
certificate  issued  pursuant  to  the  provisions  of  subdivision  2  of  sec- 
tion 8  of  the  Liquor  Tax  Law  (Consol.  Laws,  c.  34).  Subdivision  4 
of  section  9-a  of  said  law  (added  by  chapter  623  of  the  Laws  of 
1917),  required  the  holder  of  such  a  liquor  tax  certificate  to  file  with 
the  commissioner  of  excise  periodical  returns  of  the  gross  receipts 
of  sales  of  liquors  at  the  place  or  on  the  premises  covered  by  such  cer- 
tificate, upon  which  returns  a  tax  was  assessed  pursuant  to  the  provi- 
sions of  subdivision  1  of  said  last-mdntioned  section.  The  claimant 
filed  such  a  return,-  erroneously  including  therein  certain  receipts 
which  were  exempt  from  the  imposition  of  said  tax.  The  tax,  as  com- 
puted and  assessed  upon  said  erroneous  return,  and  as  paid  by  the 
claimant,  was  in  excess  of  the  tax  which  would  have  b^n  assessed 
upon  a  correct  return.    This  daim  is  for  the  amount  of  such  excess. 

The  tax,  as  assessed,  was  volimtarily  paid  by  claimant  to  the  per- 
son authorized  to  receive  it  under  a  mistake  of  law,  without  coercion 
or  duress,  and  claimant  is  therefore  bound  by  such  payment  and  can- 
not recover.  New  York  &  Harlem  R.  R.  Co.  v.  Marsh,  12  N.  Y. 
308;  Boston  Manufacturers'  Mutual  Fire  Insurance  Co.  v.  Hendridcs, 
41  Misc.  Rep.  479,  85  N.  Y.  Supp.  44. 

The  claim  should  be  dismissed. 

ACKERSON,  R  J.,  concurs. 

( 115  Mlfic.  Rep.  582) 

In  re  BABTLETS  ESTATE. 

(Surrogate's  Conrt,  New  York  County.     June  1,  1921.) 

WUls  <&=»555(2)— No  lapse  in  ease  of  gift  over. 

Where  a  will,  after  gtving  to  three  persons  each  a  certain  amount, 
directs  that  in  the  event  of  the  death  of  any  of  them,  the  share  of  such 
deceased  persons  shall  go  to  their  respective  heirs,  there  is  no  lapse  on  the 
death  of  one  of  them  before,  testator;  there  being  a  direct  and  unam- 
biguous gift  over  to  his  heirs. 

In  the  matter  of  the  estate  of  Amelia  S.  Bartlet.    Decree  directed. 

John  M.  Rider,  of  New  York  City,  for  petitioner. 

Hill,  Lockwood  &  Redfield,  of  New  York  City,  for  residuary  legatees. 

Perkins  &  Train,  of  New  York  City  (Charles  Albert  Perkins,  of 
New  York  City,  of  counsel),  for  Mary  P.  Tyng,  assignee  of  Charles 
S.  M.  Bartlet,  heir  of  Henry  P.  Bartlet. 

Joseph  McCloskey,  of  New  York  City,  special  guardian. 

FOLEY,  S.  A  question  arises  on  this  accounting  as  to  the  persons 
entitled  to  a  legacy  under  the  sixth  paragraph  of  the  will,  which  reads 
as  follows : 

"I  give  and  bequeath  •  •  •  to  Mary  Tyng,  Henry  P.  Bartlet,  and 
Dorothy  Bartlet,  now  residing  in  California,  each  the  sum  of  eight  thousand 
and  three  hundred  and  thirty-three  and  ^a/ioo  ($8,333.33)  dollars;  and  in 
the  event  of  the  death  of  any  of  the  aforesaid  •  •  •  last  mentioned  per- 
sons, I  direct  that  the  share  of  such  deceased  persons  shall  go  to  their  re- 
fipectiye  heirs." 

^s»For  other  cases  see  eame  topic  A  KBT-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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Henry  P.  Bartlet,  a  nephew  of  testatrix  and  one  of  the  above-named 
legatees,  died  in  California  three  days  before  the  will  was  executed. 
The  residuary  legatees  claim  that  because  of  this  fact  the  legacy  is  void 
and  falls  into  the  residuary  estate.  On  the  other  hand,  the  heirs  of  the 
deceased  legatee  contend  that  they  are  entitled  to  the  legacy. 

The  claims  of  the  residuary  legatees  are  overruled,  and  the  decree 
must  provide  for  payment  to  tfie  heirs  of  Henry  P.  Bartlet.  Ordinar- 
ily, when  a  legatee  or  devisee  dies  before  the  testator,  or  before  the 
making  of  the  will  the  legacy  lapses.  Matter  of  Tamargo,  220  N.  Y. 
225,  115  N.  E.  462;  Matter  of  Werlich,  230  N.  Y.  516,  520,  130  N.  E. 
632.  It  has  been  the  established  law  of  this  state  since  Downing  v. 
Marshall,  23  N.  Y.  366,  370,  80  Am.  Dec.  290,  that  the  doctrine  of 
lapse  has  no  application  to  substituted  gifts.  In  the  latter  case  there 
was  a  bequest  to  the  testator's  son  for  life,  with  remainder  to  his 
heirs  in  case  he  died  leaving  issue,  and  in  case  he  died  without  leaving 
issue  to  his  nephews  and  nieces.  The  court  held  that  there  was  no  lapse, 
but  that  the  contingent  limitation  took  effect  in  favor  of  the  nephews 
and  nieces.  The  opinion  points  out  that  the  reason  for  the  general  rule 
as  to  lapsed  legacies  is  based  upon  the  ambulatory  nature  of  a  will, 
which  cannot  take  effect  in  favor  of  persons  who  die  before  the  testa- 
tor, because  until  then  the  instrument  can  have  no  effect  at  all.  In 
certain  cases,  where  the  bequest  is  to  a  child  or  other  descendant  of 
testator,  or  to  a  brother  or  sister,  who  dies  leaving  descendants,  the 
legacy  is  saved.    Decedent  Estate  Law  (Consol.  Laws,  c.  13)  §  29. 

"But  the  principle  which  at  the  common  law  occasioned,  and  still  may  occa- 
sion, the  lapse  of  a  legacy  or  devise,  can  have  no  application  to  substituted 
gifts.  The  primary  gift  may  lapse  or  fail,  if  its  object  dies  before  the  will  can 
operate  at  all,  but  this  has  no  tendency  to  defeat  an  independent  and  ulterior 
limitation  to  other  objects  who  are  living  at  the  testator's  death.  In  such 
cases  the  question  is  not  one  of  lapse,  but  of  interpretation."  Downing  v.  Mar- 
shall, supra,  23  N.  Y.  at  page  370. 

See,  also,  Utica  Trust  &  Deposit  Co.  v.  Thomson,  87  Misc.  Rep.  31, 
51,  149  N.  Y:  Supp.  392:  Matter  of  Miller,  161  N.  Y.  71,  55  N.  E.  385, 
affirming  11  App.  Div.  337,  42  N.  Y.  Supp.  148;  Williams  v.  Jones,  166 
N.  Y.  522,  537,  60  N.  E.  240;  U.  S.  Trust  Co.  of  New  York  v.  Hogen- 
camp.  191  N.  Y.  281,  285,  84  N.  E.  74;  Matter  of  Oilman,  175  App. 
Div.  185,  187,  161  N.  Y.  Supp.  645,  aff'd  220  N.  Y.  659,  116  N.  E. 
1046. 

My  leafned  predecessor,  Surrogate  Fowler,  in  his  work  on  the  De- 
cedent Estate  Law,  carefully  analyzes  the  history  of  the  rule  of  lapsed 
legacies,  and  the  exceptions  to  it,  particularly  where  the  testator  ex- 
pressly provides  for  substitution  in  case  of  the  death  of  the  first  legatee. 
Fowler's  Dec.  Est.  Law,  pp.  232,  239.  The  English  cases  are  similar  to 
the  decision  in  Downing  v.  Marshall,  supra.  Hannam  v.  Sims,  2  De 
G.  &  J.  151 ;  Ive  v.  King,  16  Beavan's  Rep.  46. 

Counsel  for  the  residuary  legatees  rest  upon  the  case  of  Meeker  v. 
Meeker,  4  Redf.  Sur.  29,  decided  in  1879,  as  authority  for  their  con- 
tention. That  decision  does  not  appear  to  have  been  cited  in  any  later 
case,  and  because  of  the  peculiar  nature  of  the  will  and  the  special 
rules  of  construction  applied  in  the  opinion  by  the  surrogate,  has  no 
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application  to  the  facts  here.  The  surrogate  did  not  refer  to  Downing 
V.  Marshall,  supra,  and  to  my  mind  the  result  reached  by  him  was  er- 
roneous. 

There  are  certain  cases  holding  that  the  legacy  lapses  where  the  leg- 
atee died  before  the  date  of  the  will,  for  instance,  where  there  was  a 
bequest  to  a  class  (Pimel  v.  Betjemann,  183  N.  Y.  194,  76  N.  E.  157, 
2  L.  R.  A.  [N.  S.]  580,  5  Ann.  Cas.  239),  or  to  designated  persons 
"their  heirs  and  assigns"  (Matter  of  Tamargo,  supra ;  Matter  of  Rey- 
nolds, 109  Misc.  Rep.  453,  178  N.  Y.  Supp.  821,  affirmed  192  App. 
Div.  937,  181  N.  Y.  Supp.  951 ;  Matter  of  WeUs,  113  N.  Y.  396,  400, 
21  N.  E.  137,  10  Am.  St.  Rep.  457).  The  gift  here  was  not  to  a  class, 
nor  of  an  aggregate  amount,  but  to  specified  persons  for  a  specified 
amount,  with  the  express  direction  substituting  other  persons  "in  the 
event  of  the  death"  of  Henry  P.  Bartlet.  Matter  of  Kimberly,  150  N. 
Y.  90,  44  N.  E.  945;  Herzog  v.  Title  Guarantee  &  Trust  Co.,  177  N. 
Y.  86,  97,  69  N.  E.  283,  67  L.  R.  A.  146.  The  gift  over  to  the  heirs 
of  Henry  P.  Bartlet  was  as  direct  and  unambiguous  as  the  origfinal  gift 
to  him.    The  direction  of  the  testatrix  must  be  carried  out. 

Decreed  accordingly. 


(115  Misc.  Kep.  476) 

In  re  ALTMIAN'S  ESTATE. 

(Surrogate's  Court,  New  York  CJounty.    May  16,  1921.) 

L  Wills  «=»5a3— Employ^  held  entitled  to  receive  under  wilL 

Under  a  wlU,  "I  further  give  and  bequeath  to  each  of  the  persons  who 
shall  be  in  the  employ  of  said  corporation  *  *  *  at  the  time  of  my 
death,  *  *  *  and  to  each  of  such  persona  who  hare  been  in  8a<±  em- 
ploy for  15  years  or  more,  •  •  •  |l,000,"  an  employee  who  had  been 
employed  for  two  periods,  4  years  and  14  years,  was  a  legatee  under  ^  the 
will. 
t.  Wills  ^:='489  (2) —Bequest  held  not  ambiguous,  so  as  to  warrant  adknis- 
sion  of  parol  eivideoce  to  establish  Intention. 

A  win,  "I  further  give  and  bequeath  to  each  of  the  persons  who  shaU 
be  In  the  employ  of  said  corporation  *  ♦  ♦  at  the  time  of  my  death, 
♦  *  ♦  and  to  each  of  said  iKjrsons  who  have  been  in  such  employ  for 
15  years  or  more,  and  less  than  18  years,  other  than  the  persons  herein- 
before In  this  clause  mentioned,  and  other  than  those  who  shaU  otherwise 
be  legatees  in  some  other  clause  of  my  wltl,  the  sum  of  ♦  ♦  ♦,"  was 
not  ambiguous,  so  that  parol  evidence  would  be  admissible  to  establish 
that  the  Intention  of  the  testator  was  to  confine  his  bounty  to  continuously 
employed  persons,  and  not  persons  who  had  been  employed  to  exceed  15 
years  in  two  periods. 

3.  Wills  ^»488— Not  ''amblguoos  wiU,**  so  as  to  warrant  parol  evidence  to 

explain^  unless  interpretation  Impossible. 

A  will  is  ambiguous  only  when,  after  full  consideration,  it  is  determined 
Judicially  th^t  no  interpretation  can  be  given  to  it ;  and  extraneous  parol 
evidence  is  admissible  to  explain  a  will,  where  there  Is  a  latent  am- 
biguity arising  dehors  the  record,  but  never  to  supply,  contradict,  enlarge, 
or  vary  the  written  words. 

4.  Wills  4d8»440,  487(3)— Intention  of  testator  eontrolUng  twdw  In  eonstrue- 

tion. 

The  controlling  factor  in  the  construction  of  wills  is  the  intention  of 
the  testator,  gathered  from  the  language  of  the  will  and  it  cannot  be 
enlarged  or  explained  by  his  declarations,  memoranda,  or  other  evidence. 
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5.  Wills  <S=»489<1)— Identity  of  persons  shown  by  extrinsle  evidenm. 

Identity  of  persons  who  answer  to  the  conditions  imposed  by  a  testator 
on  legatees  may  be  shown  by  extrinsic  evidence. 

6.  Executors  and  admiaistrators  <®=>509(4) — Judgment  ^=»64(V— Decree  on  a^ 

eountin^  void  and  subject  to  vacation,  as  to  one  not  cited;  decree  of 
Surrogate's  Court  conclusive  as  to  matters  and  persona  of  wliom  Jnrisdle- 
tion  was  obtained. 

Every  decree  of  a  Surrogate's  Court  is  conclusive  as  to  all  matters  em- 
braced therein  against  every  person  of  whom  jurisdiction  was  obtained 
(Code  Civ.  Proc.  §  2550)  ;  but  under  section  2742,  relating  to  decrees  on 
accounting,  a  party  in  Interest  who  was  not  cited  may  have  a  decree  on 
accounting  opened,  such  a  decree  being  void  as  to  him,  and  the  lapse  of 
many  years  does  not  prevent  the  surrogates  from  opening,  vacating,  or 
setting  aside  such  a  decree  on  such  application. 

In  the  matter  of  the  estate  of  Benjamin  Altman,  deceased.  Applica- 
tion by  John  R.  White,  claiming  to  be  legatee,  to  set  aside  and  vacate 
decrees  settling  the  accounts  of  the  executors.    Motion  granted. 

Edwin  C.  Mulligan,  of  New  York  City,  for  John  R.  White. 
Cadwalader,  Wickersham  &  Taft,  of  New  York  City,  for  executors. 

FOLEY,  S.  [1]  This  is  an  application  by  petitioner,  claiming  to  he 
a  legatee,  to  set  aside  and  vacate  three  decrees  filed  in  this  court  March 
5,  1915,  March  21,  1916,  and  October  4,  1917,  settling  the  accounts  of 
the  executors  of  the  estate  of  Benjamin  Altman.  The  question  here  is 
whether  the  petitioner  White  is  entitled  to  a  legacy  of  $1,000  under  the 
will,  and  particularly  whether  the  terms  of  the  will  require  continuity 
of  service,  or  whether  an  interrupted  term  of  service,  exceeding  15 
years,  entitled  him  to  the  amount  claimed.  Subdivision  3  of  paragraph 
seventh  of  the  will  reads  as  follows : 

"  ♦  ♦  ♦  I  further  give  and  bequeath  to  each  of  the  persons  who  shall 
the  In  the  employ  of  said  corporation  B.  Altman  &  Co,  at  the  time  of  my 
death,  ♦  ♦  ♦  and  to  each  of  such  persons  who  have  been  in  such  employ 
for  fifteen  years  or  more,  and  less  than  eighteen  years,  other  than  the  per- 
sons hereinbefore  in  this  clause  mentioned,  and  other  than  those  who  shall 
otherwise  be  legatees  in  some  other  clause  of  my  will,  the  sum  of  one  thousand 
dollars  ($1,000)  :  Provided,  however,  that  pieceworkers  shall  not  be  in- 
cluded in  these  several  classes. 

"All  the  money  bequests  hereinbefore  contained  in  this  clause  of  my  will 
are  made,  however,  in  like  manner,  upon  the  condition  that  the  legatees, 
and  each  of  them,  shall  be  at  the  time  of  my  death  in  my  employ,  or  in  the 
employ  of  said  corporation  B.  Altman  &  Co." 

I  hold  that  the  petitioner  is  a  legatee  under  the  will.  He  was  em* 
ployed  by  B.  Altman  &  Co.  from  November  6,  1893,  to  October  7, 
1897,  and  from  November  13,  1899,  to  July  2,  1920,  so  that  on  October 

7.  1913,  when  the  testator  died,  he  had  thus  been  employed  for  two  ^ 
periods — 4  years  and  14  years — or  a  total  service  of  slightly  less  than  * 
18  years. 

[2-4]  The  executors  claim  that  there  is  a  latent  ambiguity  arising- 
dehors  the  will,  and  that  parol  evidence  is  admissible  to  establish  that 
the  intention  of  the  testator  was  to  confine  his  bounty  to  continuously 
employed  persons.     I  find  no  such  ambiguity.     The  language  of  the- 

^ssFor  other  cases  see  same  topic  &  KEY>NUMBER  in  all  Key-Numbered  Digests  ft  Index«». 
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will  is  clear.  A  will  is  ambiguous  only  when,  after  full  consi4eration, 
it  is  determined  judicially  Aat  no  interpretation  can  be  given  to  it, 
Beal,  Rules  of  Interpretation,  p.  580.  "Extraneous  and  parol  evidence  is 
admissible  to  explain  a  will,  where  there  is  a  latent  ambiguity  arising 
dehors  the  instrument,  but  never  to  supply,  contradict,  enlarge,  or 
vary  the  written  words."  Brown  v.  Quintard,  177  N.  Y.  75,  83,  69  N. 
E.  225,  quoting  from  Mann  v.  Mann,  1  Johns.  Ch.  231 ;  Fries  v.  Os- 
bom,  190  N.  Y.  35,  82  N.  E.  716,  19  L.  R.  A.  (N.  S.)  457;  Matter  of 
Lummis,  101  Misc.  Rep.  258,  166  N.  Y.  Supp.  936;  Matter  of  Douglas, 
97  Misc.  Rep.  208,  162  N.  Y.  Supp.  853;  Jessup-Redfield,  551.  The 
controlling  factor  is  the  intention  of  the  testator,  and  that  intention 
must  be  gathered  from  the  language  of  the  will.  Lafrinz  v.  Whitney, 
195  App.  Div.  131,  186  N.  Y.  Supp.  411 ;  Fulton  Trust  Co.  v.  Phillips, 
218  N.  Y.  573,  113  N.  E.  558,  L.  R.  A.  1918E,  1070;  Cammann  v. 
Bailey,  210  N.  Y.  19,  103  N.  E.  824 ;  Herzog  v.  Title  Guarantee  &  Trust 
Co.,  177  N.  Y.  86,  69  N.  E.  283,  67  L.  R.  A.  146;  Ritch  v.  Hawxhurst, 
114  N.  Y.  512,  21  N.  E.  1009. 

[5]  Mr.  Altman's  intent  cannot  be  enlarged  or  explained  by  his  dec- 
larations, memoranda,  or  other  evidence.  Reynolds  v.  Reynolds,  224 
N.  Y.  429,  121  N.  E.  61.  Here,  under  one  exception  to  the  general  rule, 
the  identity  of  the  persons  who  answer  to  the  conditions  imposed  by  the 
testator  may  be  shown  by  extrinsic  evidence.  But  the  circumstances  of 
the  employment  of  petitioner  are  coijceded.  The  whole  scheme  of  the 
will  was  to  benefit  the  faithful  employees  of  fi.  Altman  &  Co.,  either 
by  direct  legacies  or  through  the  Altman  Foundation.  His  intention 
was  to  reward  those  who  aided  him  in  the  building  up  of  his  business. 
The  legacy  claimed  by  White  was  not  restricted  by  the  terms  of  the 
will  to  those  whose  employment  was  for  successive  years.  In  the  first 
provision  of  paragraph  seventh  he  rewarded  ''long-continued  service" 
by  giving  more  substantial  legacies  of  stock  in  B.  Altman  &  Co.  to  per- 
sons specifically  named.  In  the  second  provision  of  that  paragraph  he 
refers  to  the  legatees,  also  specifically  named,  as  those  rewarded  for 
"long  and  faithful  service."  On  the  other  hand,  no  such  characteriza- 
tion as  "long-continued,"  or  even  "long  and  faithful,"  was  used  in  the 
third  provision  of  that  paragraph.  The  word  "period"  is  not  mentioned 
in  the  particular  clause  involved  here.  If  he  had  intended  to  exclude 
those  whose  service  had  been  interrupted,  the  will  could  have  been 
phrased  so  as  to  express  that  intention.  But  such  a  condition  cannot  be 
read  into  the  will. 

A  previous  construction  by  Mr.  Surrogate  Fowler  held  that  piece- 
workers were  not  entitled  to  .share,  where  part  of  their  term  of  service 
was  rendered  in  that  capacity  and  part  as  salaried  employees.  (Matter 
of  Altman,  89  Misc.  Rep.  697,  151  N.  Y.  Supp.  1092,  affirmed,  171 
App.  Div.  905,  161  N.  Y.  Supp.  1117,  affirmed  217  N.  Y.  680,  112  N. 
E.  1059.  This  decision  is  not,  however,  applicable  here,  for  the  testator 
expressly  provided  "that  pieceworkers  shall  not  be  included  in  these  sev- 
ersd  classes."  This  exception  shows  the  care  taken  by  testator  in  defining 
the  objects  of  his  bounty,  and  makes  significant  the  failure  to  use  the 
word  "continuous."    We  are  not  dealing  here  with  a  requisite  period 
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of  service  of  but  a  few  years.  The  testator  fixed  a  comparatively  long 
period  of  time,  with  a  minimum  of  15  years.  Satisfactory  service  is  not 
turned  into  an  "in  and  out"  employment  by  buf  one  interruption.  The 
re-employment  of  a  person  usually  implies  satisfaction  with  his  services, 
and  in  this  case  was  justified  by  White's  subsequent  loyalty.  Circum- 
stances in  other  cases,  where  the  requisite  period  of  service  was  short — 
for  example,  1  or  2  years— might  require  that  a  delinquent  employee  or 
malingerer  should  be  denied  the  bounty  of  an  employer. 

In  Matter  of  Becker,  39  Misc.  Rep.  756,  80  N.  Y.  Supp.  HIS,  the 
language  was  even  stronger  than  here,  and  the  words  used,  "period  of 
not  less  than  two  years,"  were  construed  to  mean  the  total  length  of 
service,  and  not  unbroken  service.  In  Matter  of  Cowell,  167  Cal.  222, 
139  Pac.  82,  similar  language  was  held  not  to  require  continuous  em- 
ployment of  the  legatee.  In  that  case  Matter  of  Klein,  35  Mont  185, 
88  Pac.  798,  cited  by  the  executors,  was  distinguished.  The  testator,  in 
using  the  words  "in  such  employ  for  fifteen  years  or  more,"  therefore, 
must  be  deemed  to  have  referred  to  the  aggregate  of  employment  only. 
It  was  the  executors  who  gave  the  will  a  different  interpretation.  They 
attempted  to  prescribe  those  entitled  to  legacies.  The  nature  of  the 
employment  and  the  length  of  service  of  the  employees  of  B.  Altman  & 
Co.  were  peculiarly  within  their  knowledge.  If  they  were  in  doubt,  they 
could  have  cited  the  employees  concerned,  and  the  question  could  then 
have  been  passed  upon  by  the  surrogate.  They  proceeded  on  their  own 
judgment  of  the  intent  apd  effect  of  this  clause,  and  in  my  opinion  they 
did  so  erroneously.  The  gracious  generosity  of  Mr.  Altman  would 
be  considerably  diminished,  if  the  tests  sought  to  be  applied  by  counsel 
for  the  executors  were  accepted  by  the  court.  It  is  admitted  that  White 
was  employed  for  17  years,  and,  as  the  will  made  the  bequest  to  each 
person  employed  for  over  15  years,  he  is  entitled  to  the  legacy. 

[8]  Every  decree  of  a  Surrogate's  Court  is  conclusive  as  to  all  mat- 
ters embraced  therein  against  every  person  of  whom  jurisdiction  was 
obtained.  Section  2550,  C.  C.  P.  A  similar  provision  (section  2742, 
C.  C.  P.)  applies  particularly  to  decrees  on  accounting.  The  petition- 
er being  a  party  in  interest,  and  not  having  been  cited,  the  decrees  as  to 
him  are  void.  Such  decrees  may  be  opened  on  application  of  a  party 
interested  who  had  no  notice  of  the  accountings.  Matter  of  Killan,  172 
N.  Y.  547,  65  N.  E.  561,  63  L.  R.  A.  95;  Wells  v.  Wallace,  2  Redf. 
Sur.  58;  Matter  of  Gall,  182  N.  Y.  270,  74  N.  E.  875.  The  lapse  of 
many  years  does  not  prevent  the  surrogate  from  opening,  vacating,  or 
setting  aside  such  decrees.  Matter  of  Regan,  167  N.  Y.  338,  60  N.  E- 
658 ;  Matter  of  Flynn,  136  N.  Y.  287,  32  N.  E.  767 ;  Matter  of  Mather, 
41  Misc.  Rep.  414,  84  N.  Y.  Supp.  llOS;  affirmed  90  App.  Div. 
382,  85  N.  Y.  Supp.  657;  Matter  of  Henderson,  157  N.  Y.  423,  52  N. 
E.  183;  Matter  of  Johnston.  76  Misc.  Rep.  374,  137  N.  Y.  Supp.  92; 
Matter  of  Dalton,  L.  J.  Dec.  3,  1906. 

The  executors  claim,  further,  that  the  petitioner  is  guilty  of  laches  in 
making  this  application.  Even  if  the  principle  of  laches  applied,  I 
would,  upon  the  facts,  in  my  discretion,  overrule  this  contention. 

Motion  to  open  and  vacate  decrees  on  accounting  (as  to  petitioner 
only)  is  granted.    Decreed  accordingly. 
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PAUSADB  CURTAIN  00^  Inc.,  v.  KOKN«  . 

(Supreme  CJourt,  Appellate  Division,  First  Department.    May  27,  1921.) 

1.  Appoa  and  error  e=»1003— New  trial  «=s>7d— VerAct  fllMNdd  be  set  aside, 

where  oontnuir  to  the  weigiit  of  the  evidence. 

While  the  court,  whether  at  Trial  Term  or  on  appeal,  ordinarily  is 
loath  to  disturb  a  verdict  on  conflicting  testimony,  there  should  be  no  hesi* 
tancy  in  setting  aside  a  Verdict,  where  the  undisputed  evidence  and  the 
probabilitieB  clearly  indicate  that  it  was  contrary  to  the  weight  of  the 
evidence. 

2.  Sales  «a>181  (12)— Evidence  inBuffident  to  sustain  verdict  in  favor  of  buyer, 

who  sougiit  to  reject  merdiAndisew 

In  an  action  for  the  purchase  price  of  curtain  scrim,  which  was  ad- 
mittedly low-grade  merchandise,  a  verdict  for  the  buyer,  who  long  after 
delivery  sought  to  r^ect  the  same  on  ground  of  defects,  held  improper; 
the  attempted  resdasion  appearing  to  be  an  afterthought,  due  to  decrees- 
ing  prices. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Palisade  Curtain  Company,  Incorporated,  against  Mae 
C.  Korn,  executrix  of  the  estate  of  Edward  Kom,  deceased.  From  a 
judgment  for  defendant,  on  the  verdict  of  a  jury  at  Trial  Term,  and 
from  an  order  denying  a  motion  to  set  aside  the  verdict  and  for  a  new 
trial,  plaintiff  appeals.  Judgment  and  order  reversed,  and  new  trial 
ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
MERRELL,  and  GREENBAUM,  JJ. 

David  Harrison,  of  New  York  City  (I.  Maurice  Wormser,  of  New 
York  City,  of  counsel),  for  appellant. 

Edward  J.  Kelly,  of  New  York  City  (Maximilian  Bader,  of  Brook- 
lyn, of  counsel,  and  Samuel  Hellinger,  of  New  York  City,  on  the*  brief), 
for  respondent. 

GREENBAUM,  J.  The  action  is  for  goods  sold  and  delivered. 
Plaintiff  sold  and  defendant's  testator  (hereinafter  called  defendant) 
bought  1,000  pieces  of  very  cheap,  plain  curtain  scrim;  the  order  being 
placed  December  8,  1919.  The  deliveries  began  in  January,  1920,  and 
continued  through  February,  March,  April,  and  May,  and  payments 
were  made  thereon  during  those  months  from  time  to  time.  The  de- 
fendant never  examined  the  goods  delivered  in  January  and  February, 
but  sold  them  directly  from  the  cases  without  assorting  them.  The 
market  price  of  these  goods  reached  its  peak  in  April,  and  then  de- 
clined, and  shortly  thereafter  payments  by  the  defendant  became 
slow.  During  all  this  time  defendant  made  no  written  complaint  as 
to  the  quality  of  the  goods,  and  according  to  plaintiff's  testimony  there 
had  been  no  oral  complaint.  One  Patterson,  defendant's  brother-in- 
law,  and  manager  in  the  business,  however,  testified  that  he  orally  com- 
plained about  the  condition  of  the  goods  to  plaintiff,  during  the  monAs 
mentioned,  over  the  telephone.    He  admitted  that  he  did  not  tell  his 
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principal,  the  defendant,  of  these  complaints,  although  it  ordinarily 
was  his  duty  to  do  so.  On  May  21st  defendant  wrote  the  plaintiff  the 
following  letter : 

"On  account  of  the  congestion  In  our  store  and  embargoes,  we  would  ask 
you  to  please  make  no  further  shipments  before  July  1st.  Hoping  that  you 
will  find  it  convenient  to  comply  with  our  request  and  thanking  you  tor 
many  favors,  we  are,"  etc. 


On  May  21st  defendant  again  wrote  as  follows: 


"Upon  looking  over  your  contract,  we  find  that  you  overshipped  certain  pat- 
terns. *  *  *  The  writer  has  been  sick  and  absent  from  the  place,  and  did 
not  keep  tabs  on  the  general  line,  which  is  new  to  me,  as  explained  to  your 
salesman  when  taking  the  order,  and  we  simply  asked  him,  if  he  cared  to 
establish  a  steady  customer,  to  guide  us  in  this  line,  which  he  did  to  the 
best  of  his  knowledge,  I  presume,  but  to  my  amazement  our  salesman  had  no 
success  with  your  line.  We  have  actually  your  entire  stock  here.  Please  do 
not  take  it  for  granted  that  on  account  of  present  conditions  we  are  writing 
the  above  letter  to  you,  being  that  we  are  in  the  habit  of  taking  our  medicine, 
but  we  would  ask  you  whether  you  have  an  output  of  this  material  elsewhere, 
and  we  will  be  glad  to  resell  this  merchandise  to  you,  if  you  are  in  a  iK>sition 
to  make  us  a  fair  proposition,"  etc. 

One  Frederick  W.  Day  entered  the  defendant's  employ  in  June. 
Shortly  thereafter,  and  on  June  22d,  defendant  sent  a  letter,  dictated  by 
Day,  to  plaintiff,  as  follows : 

"We  have  communicated  with  you  by  phone  several  times,  for  the  purpose 
of  having  some  one  to  call  upon  us  to  adjust  a  claim  we  have  against  your 
shipments  of  21-inch  lace  edge  scrims.  Many  of  these  goods  are  distinctly 
seconds,  run  under  quality  and  width,  and  cannot  be  used.  Will  you  please 
have  a  representative  see  us  without  further  delay,  as  we  wish  to  take  action 
at  once  with  reference  to  returning  the  same." 

This  letter  was  written,  it  will  be  noted,  almost  five  months  after 
the  first  delivery. 

[1]  PlabtifF  on  the  trial  proved  that  the  goods  were  known  as  a  low 
grade  merchandise,  and  that  fact  was  substantially  conceded  upon  the 
trial  by  the  defendant,  as  was  the  fact  that  goods  of  that  character  were 
"never  perfect."  While  the  court,  whe,ther  at  Trial  Term  or  on  appeal, 
ordinarily  is  loath  to  disturb  the  verdict  of  the  jury,  upon  conflicting 
testimony,  there  should  be  no  hesitancy  in  setting  aside  a  verdict;  where 
the  undisputed  evidence  and  the  probabilities  clearly  indicate  that  it 
was  contrary  to  the  weight  of  the  evidence. 

[2]  We  have  here  an  array  of  facts,  which  seem  unmistakably  to 
point  to  but  one  conclusion,  and  that  is  that  the  attempt  to  reject  the 
goods  was  an  afterthought,  due  to  the  fall  in  prices  of  the  commodity 
after  April  10th.  The  merchandise  in  question  was  admittedly  sold  as 
a  very  low  grade  **kind  of  goods."  During  the  period  of  two  months 
after  delivery,  the  cases  in  which  the  goods  were  sent  had  not  been 
opened  for  examination,  and  no  written  complaint  was  made  until  about 
five  months  later.  On  May  20th  the  defendant  wrote  the  plaintiflF,  re- 
questing as  a  favor  that  no  further  shipments  be  made  before  July  1st, 
"on  account  of  the  congestion  in  our  store  and  embargoes,**    On  May 
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21st  the  defendant  stated  "that  we  are  in  the  habit  of  taking  our  medi- 
cine," clearly  referring  to  the  fall  in  prices.  In  view  of  the  abundance 
of  undisputed  evidence  in  favor  of  plaintiff,  the  verdict  should  have 
been  set  aside. 

The  judgment  and  order  appealed  from  must  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event    All  concur. 


FOSTER  V.  N.  W.  HALSEY  &  GO. 

(Supreme  Court,  AppeUate  Dlyislon,  First  Department    May  27,  1021.) 

U  Costs  <S==>249— $10  costs  should  be  allowed  for  each  term  case  Is  docketed  in 
Appellate  Division. 

VS'here  case  was  on  the  Appellate  Division  calendar  for  three  terms, 
exclusive  of  the  term  at  which  the  appeal  was  argued,  clerk  erred  in 
striking  from  the  biU  of  costs  submitted  an  item  of  $30  for  three  term 
fees,  under  Code  Civ.  Proc.  {  3251,  subd.  4,  and  Judiciary  Law,  §  78. 

2.  Costs  <&=»257— -Expenditure  for  correetionB  in  printing  to  be  allowed. 

*  In  the  absence  of  any  criticism  as  to  the  good  faith  of  expenditure  by 
prevailing  party  of  $8  for  corrections  in  printing  the  papers  on  appeal, 
such  item  should  have  been  allowed,  and  was  improperly  struck  from  the 
bill  of  costs. 

3.  Costs  <9s»2a8(l) --Party  liable  for  costs  on  appeal,  tfaongb  not  activdy  op- 

poeing  motion  for  retaxation. 

On  appeal  by  plaintiff  from  an  order  denying  his  motion  for  retaxation. 
of  costs,  plaintiff,  on  prevailing,  will  be  allowed  costs  of  appeal,  although 
defendant  suggests  that  he  did  not  submit  any  opposing  affidavits  or 
memoranda,  but  merely  stated  that  he  appeared  solely  for  the  purpose  of 
obtaining  a  ruling  as  to  whether  the  items  in  question  were  properly 
taxable  as  costs. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Mortimer  B.  Foster  against  N.  W.  Halsey  &  Co.  From  an 
order  denying  plaintiff's  motion  for  retaxation  of  costs,  plaintiff  ap- 
peals.   Order  reversed,  and  motion  granted. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Edwards  &  Bryan,  of  New  York  City  (Edward  H.  Neary,  Jr.,  of 
New  York  City,  of  counsel),  for  appellant. 

Shearman  &  Sterling,  of  New  York  City  (John  N.  R^an,  of  New 
York  City,  of  counsel),  for  respondent. 

GREENBAUM,  J.  Plaintiff  appeals  from  an  order  denying  his 
motion  for  retaxation  of  a  bill  of  costs  and  affirming  the  ruling  of 
the  clerk  in  striking  therefrom  $30  for  three  term  fees  in  the  Appellate 
Division  and  $8  for  additional  expenses  in  printing  the  papers  on  ap- 
peal. 

Section  3251,  subd.  4,  of  the  Code  of  Civil  Procedure  provides: 

"For  each  term  of  the  Appellate  Division,  not  exceeding  five,  of  the  Supreme 
Court,  at  which  the  cause  is  necessarily  on  the  calendar,  excluding  the 
term  at  which  it  is  argued,  or  otherwise  finally  disposed  of,  ten  dollars." 

^si^For  other  cases  see  same  topic  A  KBY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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Judiciary  Law  (Consol.  Laws,  c.  30)  §  78,  provides: 

"The  terms  of  the  Appellate  Divisions  of  the  Supreme  Court  are  to  be  ap« 
pointed  by  the  Appellate  Division  in  each  department,  and  are  to  be  held  at 
such  times  and  places  and  shall  continue  so  long  as  the  Appellate  Division 
•deems  proper." 

On  or  about  November  19,  1919,  this  Appellate  Division  made  its 
-appQintment  of  terms  for  the  year  1920  as  follows : 

"Appellate  Division  of  the  Supreme  Court. 

"Appointment  of  Terms  of  the  Appellate  Division  of  the  Supreme  Court  In 
the  First  Department,  1920. 

"The  undersigned  Justices  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  First  Department,  pursuant  to  the  provisions  of  section  t8  of  the  Judiciary 
Law  *  *  *  do  hereby  appoint  nine  terms  of  the  said  Appellate  Divi- 
sion to  be  held  at  the  courthouse  of  the  Appellate  Division  in  the  county  of 
New  York,  to  commence  respectively  as  follows :  The  first  Tuesday  of  Janu- 
ary, the  first  Tuesday  of  February,  the  first  Tuesday  of  March,  the  fifth 
Tuesday  of  March,  the  fourth  Tuesday  of  April,  the  fourth  Tuesday  of  May, 
the  first  Tuesday  of  October,  the  first  Tuesday  of  November,  and  the  fifth  Tues- 
day of  November,  1920.     •     •     ♦ »» 

[I,  2]  It  is  undisputed  that  this  case  was  on  the  Appellate  Division 
calendar  for  three  terms,  exclusive  of  the  term  at  which  the  appeal 
was  argued.  A  mere  statement  of  the  foregoing  facts,  therefore,  in- 
dicates that  the  clerk  improperly  struck  from  the  bill  of  eosts  submitted 
in  behalf  of  the  plaintiff  the  item  of  $30  for  three  term  fees.  In  the 
absence  of  any  criticism  as  to  the  good  faith  of  the  expenditure  of  $8 
for  corrections  in  printing  the  papers  on  appeal,  we  think  that  this 
item  also  should  have  been  allowed. 

[3]  The  learned  counsel  for  the  respondent  present  no  argument 
whatever  in  support  of  the  clerk's  ruling,  and  indeed  practically  con- 
cede that  it  was  erroneous.  They  suggest,  however,  that  no  costs  on 
this  appeal  be  allowed,  because  they  did  not  actively  oppose  the  mo- 
tion for  retaxation  at  Special  Term  and  did  not  submit  any  opposing 
affidavits  or  memoranda,  but  that  they  merely  stated  to  the  court  that 
they  appeared  solely  for  the  purpose  of  obtaining  a  ruling  as  to  whether 
the  items  in  question  were  properly  taxable  as  costs. 

The  order  appealed  from  is  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  granted.    All  concur. 


HAESSIG  V.  GREGORY  et  al. 

(Supreme  Court,  AppeUate  Division,  First  I>epartment.    May  27,  1^1.) 

Corporatioiis  ^=>117,  121(4)— A  buyer  of  worthless  stock,  in  suit  (o  recover 
amount  paid,  held  entitled  under  iiis  complaint  to  recover,  without  proof 
of  dama«06  resulting  from  alleged  fraud  and  deceit. 

Where  a  complaint  by  a  buyer  of  stock  is  brought  to  recover  as  dam- 
ages the  moneys  paid  therefor,  induced  by  the  fraudulent  representations 
of  defendants,  and  proofs  show  such  representations,  that  the  stock  was 
practically  worthless,  and  that  plaintiff  suffered  very  considerable  dam- 

<^ss>F0T  otber  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Nambered  Digests  a  Iiidez«s 
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ages,  he  to  entitled  to  a  rescissioxi,  and  may  recover  the  amount  paid 
in  such  case,  without  showing  the  difference  between  what  the  stock 
was  worth  at  time  of  purdiase,  and  what  It  would  have  been  worth  if 
the  alleged  representa^ons  were  true,  the  allegation  in  the  complaint 
that  he*wa8  "damaged"  in  a  spedfled  sum,  which  was  the  amount  paid 
for  the  stock,  not  necessarily  meaning  unliquidated  damages,  so  as  to 
preclude  recovery  if  he  failed  to  prove  damages  as  a  consequence  of  the 
alleged  fraud  and  deceit. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  Albert  Haessig  against  Durell  Gregory  and  others.  From 
a  judgment  for  costs,  entered  on  the  dismissal  of  his  complaint,  and 
from  an  order  denying  his  motion  to  set  aside  the  dismissal,  and  to 
go  to  the  jury  on  certain  questions  of  fact  on  the  proofs  submitted  at 
the  trial,  plaintiff  appeals.  Judgment  and  order  reversed,  and  new 
trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  PAGE,  MER- 
RELL,  and  GREENBAUM',  JJ.  .   . 

Mervyn  Wolflf,  of  New  York  City  (Benjamir.  JafFe,  of  New  York 
City,  of  counsel),  for  appellant. 

Philip  C.  Samuels,  of  New  York  City  (Max  Lazarus,  of  New  York 
City,  on  the  brief),  for  respondents. 

GREENBAUM,  J.  Plaintiflf  brought  this  action  on  the  law  side  of 
the  court  to  recover  the  sum  of  $7,125  paid  by  him  to  the  defendants 
for  certain  oil  stock  of  a  company  known  as  the  Interstate  Petroleum 
Company,  in  reliance  upon  the  fraudulent  representations  of  the  de- 
fendants. These  representations  were  alleged  to  be  that  the  defend- 
ants were  financially  interested  in  the  said  company,  and — 

*^hat  the  said  Interstate  Petroleum  Company  owned,  free  and  clear  of  all  in- 
cumbrances, hundreds  of  acres  of  oil  and  gas  lands  in  the  state  of  Kentucky 
and  elsewhere;  that  at  least  a  dossen  weUs  had  been  actually  drilled  in 
the  said  oil  and  gas  lands  by  the  said  Interstate  Petroleum  Company,  and 
that  the  said  wells  were  actually  producing  oil  in  large  quantities,  which 
wer«  netting  the  corporation  large  sums  of  money,  sufficient  to  warrant  the 
corporation  in  giving  its  stockholders  monthly  dividends^  of  at  least  1  per 
cent.;  that  the  said  oil  wells  were  connected  with  pipe  lines,  and  were  thus 
rendered  extremely  valuable ;  and  that  the  stock  of  the  said  Interstate  Petro- 
leum Company  was  valuable  stock  and  was  listed  on  the  curb  market" 

The  complaint  further"  alleged  the  falsity  in  their  entirety  of  all  the 
representations  above  set  forth;  that  defendants  knew  thtm  to  be 
false  when  made;  that  plaintiff  relied  upon  such  representations  in 
making  the  purchase  and  in  paying  the  moneys  therefor;  that  upon 
the  discovery  of  the  fraud  he  demanded  the  return  to  him  of  the  sum 
of  $7,125,  which  he  had  paid  for  the  stock,  and  duly  offered  to  return 
the  certificates  of  the  stock  to  the  defendants,  and  to  repay  the  sirni 
which  plaintiff  had  received  as  purported  dividends  on  the  stock,  but 
which  were  in  fact  not  dividends ;  that  defendants  refused  to  accept 
a  return  of  the  certificates  and  so-called  dividends,  and  failed  to  com- 
ply with  plaintiff's  demand ;  and  that  by  reason  of  the  foregoing  facts 
plaintiff  was  "damaged"  in  the  sum  of  $7,125,  the  amount  paid  by 
him  for  the  stock. 
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Upon  the  trial  of  the  action  the  plaintiff  established  all  of  the  alle- 
gations of  his  complaint,  and  upon  the  close  of  his  case  the  defendants 
moved  for  a  dismissal  upon  the  ground  th^tt  the  plaintiif  failed  to 
prove  the  "difference  between  what  the  stock  was  worth  at  the  time 
of  its  purchase  and  what  it  would  have  been  v.''>rth  if  the  alleged  rep- 
resentations were  true."  The  court  thereupon  dismissed  the  complaint, 
to  which  due  exception  was  taken. 

The  respondent  relies  upon  the  proposition  that,  because  the  com- 
plaint alleged  that  the  plaintiff  was  "damaged"  by  reason  of  the  allega- 
tions therein  in  the  sum  of  $7,125,  that  necessarily  meant  unliquidated 
damages,  and  that,  the  plaintiff  having  failed  to  prove  damages  as  a 
consequence  of  the  alleged  fraud  or  deceit,  there  can  be  no  recovery. 
The  scheme  of  the  complaint  clearly  shows  that  it  was  brought  for  the 
purpose  of  recovering  as  damages  the  moneys  paid  by  the  plaintiff,  in- 
duced by  the  fraudulent  representations  of  the  defendants.  The  proofs 
most  conclusively  establish  that  the  fraudulent  representations  were  of 
such  a  character  that  the  stock  was  practically  worthless,  and  that  the 
damages  suffered  by  the  plaintiff  were  very  considerable.  Plaintiff, 
therefore,  was  entitled  to  a  rescission  of  the  contract. 

It  is  only  necessary  to  cite  Vail  v.  Reynolds,  118  N.  Y.  297,  23  N. 
E.  301,  and  Heckscher  v.  Edenbom,  203  N.  Y.  210,  96  N.  E.  441,  in 
support  of  the  rule  that  one  who  has  been  induced  by  fraudulent  rep- 
resentations to  purchase  property — 

*'may  rescind  the  contract  absolutely  and  sue  in  an  action  at  law  to  recover 
the  consideration  parted  with  upon  the  fraudulent  contract." 

The  judgment  and  order  appealed  from  are  reversed,  and  a  new 
trial  ordered,  with  costs  to  the  appellant  to  abide  the  event  All  con- 
cur. 


In  re  KELLY. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  27,  1921.) 

1.  Attorney  and  client;  <&=»44(1),  58— Conduct  of  attorney  held  reprehensiUe, 

and  discipline  administered. 

The  obtaining  of  a  $300  fee,  retention  of  which  was  contingent  upon 
success  in  detaining  release  of  one  who  had  pleaded  guilty  to  a  brutal 
assault,  and  settlement  during  pendency  of  disciplinary  proceeding,  held 
reprehensible  on  the  part  of  an  attorney,  requiring  that  discipline  be  ad- 
ministered, and  the  attorney  suspended  from  practice  for  one  year. 

2,  Attorney  and  dient  ^^:»49— Purpose  of  diseiplinanr  prooeedbigs  aeainsl 

attorney. 

Disciplinary  proceedings  against  an  attorney  are  not  instituted  for  the 
purpose  of  recovering  money  claimed  to  be  due  a  client  from  an  attorney, 
and  payment  pending  such  proceedings  does  not  condone  the  offense ;  the 
purpose  of  such  investigation  being  to  inquire  into  the  character  and  con- 
duct of  the  attorney,  to  see  whether  or  not  it  comports  with  the  standard 
required  of  an  honorable  profession. 

Disciplinary  proceedings  instituted  by  the  Association  of  the  Bar  of 
the  City  of  New  York  against  Peter  C.  Kelly,  an  attorney.  Respond- 
ent suspended  from  practice  for  one  year. 

^ssFor  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  a  Indexes 
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Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  BOWLING, 
SMITH,  and  GREENBAUM,  JJ. 

Einar  Chrystie,  of  New  York  City,  for  petitioner. 
Respondent,  pro  se. 

CLARKE,  P.  J.  The  respondent  was  admitted  to  practice  as  an  at- 
torney and  counselor  at  law  at  a  term  of  the  Appellate  Division,  First 
Department,  in  February,  1903,  and  has  since  practiced  in  said  depart- 
ment 

The  petition  charges  the  respondent  with  misconduct  as  an  attorney 
at  law  in  securing  an  excessive  fee  from  his  client  upon  false  represen- 
tations, and  with  having,  while  the  charges  were  under  investigation  by 
the  Grievance  Committee,  paid  said  client  a  sum  of  money  to  induce 
him  to  sign  a  paper  withdrawing  all  claims  and  charges  made  against 
the  respondent.    The  specifications  of  the  charge  are  as  follows : 

In  July,  1918,  Matthew  Talmo  (the  son  of  Thomas  Talmo)  was  ar- 
rested in  the  borough  of  the  Bronx  on  the  charge  of  assaulting  a 
young  woman  with  whom  he  was  living  and  who  was  the  mother  of 
his  infant  child.  Thomas  Talmo,  the  father  of  Matthew  Talmo,  there- 
after retained  the  respondent  to  look  after  his  son's  interests  and  paid 
him  $75  in  full  for  his  services  to  be  rendered  in  the  Magistrate's 
Court.  Matthew  Talmo  was  arraigned  on  July  26,  ttlS,  in  the  Mag- 
istrate's Court,  borough  of  the  Bronx,  and  upon  the  inquest  of  the  re- 
spondent, who  then  appeared  as  his  attorney,  the  case  was  adjourned 
until  July  29,  J918.  On  July  29,  1918,  Talmo  was  again  arraigned  in 
the  same  court,  and  the  respondent,  acting  as  his  attorney,  entered  a 
plea  of  guilty  in  his  behalf.  It  was  then  established  that  the  prisonct 
had  committed  a  particularly  brutal  assault  upon  the  woman,  and  the 
magistrate  sentenced  him  to  serve  a  term  of  six  months  on  Blackwell's 
Island. 

On  July  31,  1918,  the  respondent  obtained  the  further  sum  of  $300 
from  Thomas  Talmo  upon  the  representation  that  he  could  secure  his 
son's  release  from  Blackwell's  Island  within  "five  days  and  that  he 
would  return  the  said  sum  if  he  failed  to  procure  the  boy's  release. 
Thomas  Talmo  cannot  read  the  English  language.  The  respondent 
gave  him  a  receipt  of  which  the  following  is  a  copy : 

"New  Yopk,  July  31st,  1918. 
**Thls  agreement,. made  this  day  between  Peter  C.  Kelly,  party  of  the  first 
part,  and  Thomas  Talmo,  witnesseth,  that  the  party  of  the  first  part  does 
hereby  Agree  to  take  on  appeal  the  case  of  the  People  v.  Matthew  Talmo  held 
In  the  City  Magistrate's  Court  of  the  City  of  New  York,  on  the  29th  day  of 
July,  1918,  and  to  pay  the  disbursements  incidental  thereto,  and  has  received 
this  day  the  sum  of  $300XK)  In  consideration  therefor.  Peter  C.  Kelly." 

The  defendant  having  entered  a  plea  of  guilty,  the  only  question 
which  could  be  raised  upon  the  appeal  was  whether  or  not  the  sentence 
imposed  by  the  magistrate  was  excessive.  The  services  rendered  by 
the  respondent  upon  the  appeal  consisted  in  arguing  the  appeal  and 
in  interviewing  the  magistrate  who  had  sentenced  the  defendant,  and 
writing  one  letter  to  him,  in  which  he  requested  permission  to  state 
to  the  appellate  court  that  the  magistrate  had  changed  his  mind  and 
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was  now  of  the  opinion  that  the  defendant  had  been  sufficientiy  pun- 
ished and  that  the  sentence  should  be  modified  accordingly.  The  re- 
spondent did  not  prepare  or  submit  any  memoranda  or  brief  in  sup- 
port of  his  contention  on  appeal. 

The  charge  of  $300  for  the  service^  rendered,  or  which  could  be 
rendered,  by  the  respondent  in  the  matter  of  the  Talmo  appeal,  was 
excessive,  and  the  representations  made  by  the  respondent  to  Thoxnas 
>  Talmo,  in  order  to  induce  him  to  pay  the  $300  as  aforesaid;  were 
false.  While  the  case  was  pending  before  the  Committee  on  Griev- 
ances, and  after  it  had  been  adjourned  upon  respondent's  request,  in 
order  to  give  him  the  opportunity  of  producing  certain  additional  wit- 
nesses in  his  behalf,  the  respondent  arranged  a  settlement  with  Thom- 
as Talmo  and  paid  him  the  sum  of  $200.  He  also  prepared  and  in- 
duced Talmo  to  sign  a  statement  in  writing  of  which  the  following  is  a 
copy : 

"Received  this  day  from  Peter  C.  Kelly  the  sum  of  two  hundred  dollars  in 
full  and  satisfaction  and  accord  re  People  v.  Matthew  Talmo.  In  view  of  the 
fact  that  there  has  existed  a  difference  of  opinion  between  Thomas  Talmo  and 
Peter  C.  Kelly  in  reference  to  the  above,  and  after  frequent  conversations  had 
with  the  said  Peter  O.  Kelly,  does  for  the  purpose  of  avoiding  further  annoy- 
ance herein,  and  in  order  to  buy  peace  this  day,  pay  to  me  the.  sum  of  two 
hundred  dollars  ($200).  The  appeal  herein,  at  the  argument  of  which  I  was 
personal  present,  mk  which  the  findings  of  the  lower  court  were  sustained  was 
a  disappointment.  I  hereby  agree  all  claims  had  by  me  against  Peter  G.  Kelly 
are  fully  liquidated,  and  that  further  no  misrepresentations  have  been  made  to 
me  regarding  the  appeal  herein,  and  that  I  have  not  been  deceived  thereby. 

"I  further  desire  to  state  that  I  do  not  Intend  to  further  proceed  with  the 
matter  now  pending,  and  hereby  withdraw  all  claims  made  and  charges  pend- 
ing against  the  said  Peter  G.  Kelly.  Tom  Talmo.** 

The  learned  official  referee  has  found,  among  other  things,  as  fol- 
lows: 

"At  the  time  that  respondent  charged  and  received  the  $300  from  Thomas 
Talmo  for  taking  the  appeal,  he  knew  that  the  defendant,  having  pleaded 
guilty,  had  no  grounds  in  law  or  in  fact  on  which  to  base  his  appeal. 

"The  respondent  did  not  make  clear  to  or  sufficiently  inform  Thomas  Talmo 
of  the  nature  or  scope  of  the  appeal,  or  the  limits  of  the  possible  or  probable 
results  thereof. 

"In  view  of  the  station  in  life  of  Thomas  Talmo,  of  his  limited  knowled^  of 
the  English  language,  of  his  dependence  upon  the  respondent  as  his  legal  ad- 
viser, and  of  the  respondent's  knowledge  that  he  had  no  legal  ground  for  ap- 
peal, the  sum  of  $300  was  an  excessive  charge." 

From  a  thorough  examination  of  the  testimony  and  exhibits  we  are 
satisfied  that,  as  an  inducement  for  the  payment  of  the  $300,  the  re- 
spondent represented  and  agreed  to  secure  a  modification  of  the  sen- 
tence and  the  release  of  the  complainant's  son  from  imprisonment 
within  a  few  days,  and  that  if  he  did  not  succeed  he  would  return 
the  $300  asked  for  and  received  as  a  fee  for  such  services  to  be  ren- 
dered. He  did  not  succeed,  and  refused  to  pay  back  the  said  sum,  or 
any  part  thereof,  after  repeated  demands,  until  after  proceedings  had 
been  instituted  before  the  Grievance  Committee  of  the  Bar  Association 
and  hearings  had  been  had,  when  he  settled  with  his  client  by  the  pay- 
ment of  $200,  as  he  himself  said,  for  the  purpose  of  buying  his  peace. 
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and  taking  from  him  a  receipt  which  expressly  recited  that  it  was  "for 
the  purpose  of  avoidiniEr  further  annoyance  herein  and  in  order  to  buy 
peace."  And  he  also  included  in  said  receipt  which  he  procured  the 
complainant  to  sign: 

"I  hereby  agree  all  claims  had  by  me  against  Peter  G.  EeUy  are  folly  liqui- 
dated and  that  further  no  misrepresentations  have  been  made  to  me  regard- 
ing the  appeal  herein,  and  that  I  hare  not  been  deceived  thereby. 

"I  further  desire  to  state  that  I  do  not  intend  to  further  proceed  with 
the  matter  now  pending,  and  hereby  vrlthdraw  aU  claims  made  and  charges 
pending  against  the  said  Peter  C.  Kelly." 

The  payment  of  said  money  and  the  procuring  of  the  complainant 
to  sign  such  a  receipt,  while  the  investigation  as  to  his  conduct  was 
proceeding,  was  highly  reprehensible.  Notwithstanding  the  giving  of 
said  receipt,  the  complainant  under  subpoena  testified  before  the  official 
referee  clearly  and  distinctly  as  to  the  facts,  including  the  promise,  and 
was  unshaken  upon  cross-examination.  On  the  other  hand,  the  re- 
spondent's testimony  was  not  convincing,  and  his  statements  made 
upon  the  preliminary  examination  before  the  Grievance  Committee 
were  quite  at  variance  with  those  before  the  referee,  and  his  principal 
witness  not  only  failed  to  support  him,  but  flatly  contradicted  him,  as 
to  matters  in  regard  to  which  the  respondent  had  testified. 

Assuming  that  no  promise  to  return  the  fee  paid  in  case  of  failure 
was  made,  we  agree  with  the  learned  official  referee  that  the  charge 
was  excessive  for  the  work  done.  But  we  go  further,  and  are  of  the 
opinion  that  the  record  establishes  misconduct  in  the  particulars  re- 
ferred to,  namely,  the  obtaining  of  a  fee,  the  retention  of  which  was 
contingent  upon  success,  the  material  diflFerences  in  testimony  given 
before  the  Grievance  Committee  and  at  the  hearing^  the  settlement 
during  the  pendency  of  the  proceedings,  and  the  obtaining  of  the  re- 
ceipt confessedly  given  for  the  purpose  of  buying  his  peace  and  pre- 
sented in  exoneration  of  the  charge  made. 

[1,2]  We  have  frequently  said  that  disciplinary  proceedings  are 
not  instituted  for  the  purpose  of  recovering  money  claimed  to  be  due  to 
a  client  from  an  attorney,  and  that  payment  pending  such  proceedings 
does  not  condone  the  offense.  The  purpose  of  such  investigation  is  to 
inquire  into  the  character  and  conduct  of  an  attorney,  to  see  whether 
or  not  it  comports  with  the  standard  required  of  an  honorable  profes- 
sion. We  are  satisfied  that  the  respondent's  conduct  in  the  matter 
complained  of  has  fallen  short,  and  that  discipline  must  be  adminis- 
tered.   He  is  therefore  suspended  from  practice  for  one  year. 

Settle  order  on  notice.    All  concur. 
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In  re  OIBRIAN. 

(Supreme  Court,  Appellate  Division,  First  Department    May  27,  1921.) 

1«  Attorney  and  dient  9=>45— Attoney  has  no  light  to  eonceal  faet  of  eoflee- 
tion  and  amount  thereof. 

An  attorney  has  no  right  to  conceal  the  fact  of  his  collection  of  moneys 
due  his  clients,  and  no  right  to  retain  any  part  thereof  beyond  his  agreed 
compensation  for  his  services,  and  one  who  does  so  is  guilty  of  unprofes- 
sional conduct. 

2.,AUoroey  and  dIent  <$s»53(2)— Bridence  held  to  show  that  attorn^  was 
guilty  of  unprofessional  conduct. 

In  a  disciplinary  proceeding  against  an  attorney,  evidence  held  to  show 
that  respondent  was  guilty  of  unprofessional  conduct,  in  that  he  omitted 
to  inform  his  clients  of  the  amounts  of  money  collected  for  them  and 
converted  part  of  the  same. 

Disciplinary  proceedings  instituted  by  the  Association  of  the  Bar  of 
the  City  of  New  York  against  Martin  O'Brian,  an  attorney.  Respond- 
ent suspended  for  a  year. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
MERRELL,  and  GREENBAUM,  JJ. 

Einar  Chrystie,  of  New  York  City,  for  petitioner. 

John  T.  Easton,  of  New  York  City,  for  respondent. 

CLARKE,  P.  J.  The  respondent  was  admitted  to  the  bar  at  a  Gen- 
eral Term  of  the  Supreme  Court,  Third  Department,  in  1879,  and  has 
ever  since  been. practicing  as  an  attorney  and  counselor  at  law  in  this 
state.  He  was  charged  with  misconduct  as  an  attorney,  in  brief,  as 
follows: 

(a)  While  acting  as  attorney  for  Ellen  Anderson  he  collected  $500 
from  the  Travelers'  Insurance  Company  in  settlement  of  her  claim  for 
damages  for  injuries  suffered  by  her  in  an  automobile  accident.  He 
thereafter  represented  to  Carl  Anderson,  also  his  client,  that  he  had 
settled  such  claim  for  $350  and  converted  the  balance  thereof  to  his 
own  use. 

(b)  That  being  the  attorney  for  said  Carl  Anderson  he  collected  a 
judgment  in  favor  of  the  latter  against  the  Globe  Tire  Company  for 
$378  and  concealed  from  his  client  the  fact  that  he  had  so  collected  the 
judgment  and  converted  the  amount  thereof  to  his  own  use. 

The  facts  reported  by  the  learned  official  referee  and  sustained  by 
the  evidence  are  that  Mr.  and  Mrs.  Anderson,  in  an  automobile  owned 
by  the  former,  had  a  collision  with  a  truck  of  the  Globe  Tire  Company 
somewhere  in  New  Jersey  prior  to  November,  1919.  Mrs.  Anderson 
was  physically  injured ;  her  husband's  automobile  was  damaged.  The 
Globe  Tire  Company  apparently  carried  insurance  in  the  Travelers' 
Insurance  Company.  Anderson  retained  the  respondent,  whom  he  had 
not  previously  known,  to  prosecute  his  own  and  his  wife's  claim  on  a 
contingent  fee  of  33%  per  cent,  of  the  amount  collected.  Respondent 
brought  action  for  both  of  them.    On  or  about  February  24,  1920,  the 

^s>For  other  cases  see'same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  J^  Indezsa 
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respondent  settled  the  case  of  Mrs.  Anderson  with  the  Insurance  Com- 
pany for  $500  and  received  in  payment  its  check  to  his  order  for  that 
amount.  A  few  days  thereafter  respondent  notified  Anderson  that  he 
had  settled  the  matter,  and  the  latter  came  to  his  ofl&ce,  where  it  is 
admitted  that  he  received  from  the  respondent  $233  in  cash  on  behalf 
of  his  wife.  Anderson  testified  that  respondent  told  him  he  had  col- 
lected $350  from  the  Insurance  Company,  and  did  not  tell  him  that  he 
had  in  fact  collected  $500.  The  respondent,  on  the  contrary,  testified 
that  he  informed  Anderson  that  the  amount  collected  was  $500,  that 
he  paid  him  on  the  last-mentioned  date  $233,  and  then  and  there  stated 
to  him  that  he  was  short  of  funds,  and  that  Anderson  consented  to  loan 
him  $100  of  the  money  then  collected.  Anderson  denies  any  such  trans- 
action. Respondent  did  not  give  to  Anderson  or  his  wife  any  note,  re- 
ceipt, or  other  evidence  of  Uiis  alleged  loan,  and  the  learned  referee 
finds  that  no  such  transaction  took  place. 

Thereafter  a  judgment  was  obtained  in  Anderson's  action  for  dam- 
ages to  his  automobile  for  $378,  and  on  May  10,  1920,  respondent  re- 
ceived a  check  for  that  amount  in  payment  thereof,  which  check  he 
cashed,  concealed  the  fact  of  his  collection  of  the  amount  of  the  judg- 
ment from  his  client,  and  converted  the  same  to  his  own  use.  There- 
after Anderson  discovered  that  the  judgment  in  his  favor  for  $378  had 
been  satisfied,  and  then  went  to  the  Travelers*  Insurance  Company 
and  learned  that  his  wife's  case  had  been  settled  for  $500,  and  he  tes- 
tified that  he  went  to  the  respondent,  who  said,  "Certainly  I  got  the 
money,  but  I  was  short,  and  I  used  it,"  and  gave  Anderson  his  note 
for  $208,  payable  in  15  days.  He  subsequently  sent  to  Mrs.  Anderson 
two  pa)anents,  one  of  $10  and  one  of  $25.  The  balance  of  the  amount 
due  on  said  note  is  still  unpaid. 

There  was  some  conflict  in  the  evidence,  respondent  claiming  that 
he  had  informed  the  Andersons  that  the  settlement  had  been  made  for 
$500,  and  that  he  had  collected  the  amount,  and  that  $100  thereof  had 
been  loaned  to  him.  The  learned  referee,  who  had  the  benefit  of  see- 
ing and  listening  to  the  witnesses,  has  resolved  the  question  of  fact 
involved  against  the  respondent  and  has  found : 

"It  is  my  opinion  that  the  respondent  has  been  guilty  of  nnprofesslonal  con- 
duct, in  that  he  omitted  to  inform  his  clients  of  the  amounts  collected  for 
tbem,  and  in  converting  part  of  the  same,  and  I  find  that  the  charges  are  sus- 
tained to  the  extent  indicated." 

[1,2]  A  careful  examination  of  the  testimony  adduced  upon  the 
hearing  satisfies  us  that  the  conclusion  of  the  referee  is  sustained  by  the 
evidence  and  we  approve  the  same.  It  is  elementary  that  an  attorney 
bas  no  right  to  conceal  the  facts  of  his  collection  of  moneys  due  to  his 
clients,  and  has  no  right  to  retain  any  part  thereof,  beyond  his  agreed 
upon  compensation  for  his  services.  It  is  clear  that  the  respondent  de- 
ceived his  clients  and  converted  their  money.  His  attempted  defense 
and  excuse  of  a  loan  to  him  of  a  portion  thereof,  not  evidenced  by  any 
writing,  receipt,  note,  or  memorandum,  was  not  believed  by  the  referee, 
who  has  found  the  client's  statement  of  the  facts  sufficiently  corroborat- 
ed, and  so  it  appears  to  us. 
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The  respondent  is  70  years  of  age,  and  has  been  long  at  the  bar, 
without  previous  charges  having  been  made  against  him.  Taking  these 
matters  into  consideration,  we  think  justice  will  be  done  by  suspending 
respondent  for  a  year. 

Settle  order  on  notice.    All  concur.  • 


HADJOPOULOS  V.  MANOUSSO. 

(Supreme  Gonrt,  Appellate  Division,  First  Department'  May  27,  1921.} 


1.  Costo  ^s»275— Plalntifff   for  whom  Judgment  rffidered,  may  tax 

paid  by  defendant  as  condition  for  leave  to  file  amended  tumwer. 

Defendant  was  granted  permission  to  serve  an  amended  answer  ob 
payment  of  taxable  costs  to  date.  After  judgment  for  plaintiff,  the 
Rame  and  other  items  of  costs  were  taxed  against  defendant.  On  motion 
of  defendant,  the  court  struck  from  Qie  bill  all  items  of  coat  paid  by  de- 
fendant, except  those  before  and  after  notice  of  trial,  and  the  costs  of 
subsequent  proceedings.  Held,  plaintiff  was  entitled  to  again  tax  all  the 
costs  paid  by  defendant,  as  a  condition  for  being  allowed  to  serve  the 
same. 

2.  Coflts  ^=>27&— Cost  of  motions  paid  by  defendant  as  emidition  for  leave 

to  file  amended  answer  not  taxable  on  final  Judgment  for  plaintiff. 

Defendant  was  granted  permission  to  serve  an  amended  answer  mi 
payment  of  taxable  costs  to  date,  including  that  of  two  motions.  Code 
Civ.  Proa  §  779,  provides  that,  where  the  costs  of  a  motion  liave 
not  been  collected  when  final  Judgment  16  entered,  they  may  be  taxed 
as  part  of  the  costs  of  the  action.  Held^  defendant  having  paid  the 
costs  before  final  judgment,  they  were  not  taxable  when  the  answer 
was  amended  and  were  properly  eliminated  from  the  biU  of  costs  as 
taxed  on  final  Judgment 

Appeal  from  Special  Term,  New  York  County. 

Action  by  George  Hadjopoulos  against  Evangelos  Luca  Manousso. 
From  an  order  granting  defendant's  motion  to  retax  costs,  and  directing 
that  the  costs  heretofore  taxed  be  modified,  plaintiff  appeals.  Order 
modified,  and  affirmed,  as  modified. 

Argued  before  CLARKE,  P.  J.,  and  BOWLING,  SMITH,  PAGE, 
andGREENBAUM,JJ. 

Robert  Moers,  of  New  York  City  (Robert  I.  Rogin,  of  New  York 
City,  on  the  brief),  for  appellant. 

.  J.  Carl  Becher,  of  New  York  City  (John  F.  O'Neil,  of  New  York 
City,  of  counsel) ,  for  respondent. 

PAGE,  J.  [1]  An  order  was  granted  permitting  the  defendant  ta 
serve  an  amended  answer  upon  payment  of  taxable  costs  to  date.  Costs 
were  taxed  at  $120,  which  the  defendant  paid.  The  items  so  taxed  and 
paid  were  costs  before  notice  of  trial,  after  notice  of  trial,  two  motions, 
order  for  publication,  examination  of  three  parties  before  trial,  and 
three  term  fees.  The  action  was  tried,  and  resulted  in  a  judgment  for 
the  plaintiff.    A  bill  of  costs  was  taxed,  consisting  of  the  above  items,. 

^ssFor  other  cases  see  same  topic  A  KBY>NUMBER  Id  all  Key-Numbered  Digests  a  Indexes 
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and  m  addition  the  following:  Trial  fee,  trial  occupying  more  than 
two  days,  attachment  allowance,  four  term  fees,  and  disbursements, 
amounting  in  the  aggregate  to  $291.44.  An  order  was  entered  upon 
defendant's  motion  retaxing  the  costs  by  striking  from  the  bill  the 
following  items:  Three  term  fees,  $30;  order  of  publication,  $10; 
costs  of  two  motions,  $20;  costs  of  examination  before  trial  of  three 
parties,  $30.  The  reason  given  by  the  court  at  Special  Term  was  that 
as  these  costs  had  been  paid,  the  plaintiff  was  only  entitled  to  costs  be- 
fore and  after  notice  of  trial,  and  the  costs  of  subsequent  proceedings, 
and  he  rdied  upon  the  case  of  Grant  v,  Pratt  &  Lambert,  110  App,  Div. 
149,  97  N.  Y.  Supp.  38,  the  headnote  of  which  he  quoted.  The  head- 
note  is  misleading.    The  opinion  states  that — 

"The  plaintiff  was  not  entitled  to  again  tax  the  disbursements  that  had 
been  incurred  prior  to  the  amendment  and  which  as  a  condition  for  al- 
lowing the  amendment  had  been  actually  paid  by  the  defendant.*' 

The  other  question  considered  by  the  court  was  the  right  to  tax  costs 
of  an  appeal  which  had  been  determined  prior  to  the  amendment  and 
paid  by  the  defendant,  and  the  court  held  that  they  could  not  again 
be  taxed,  and  limited  the  taxation  to  the  costs  before  and  after  notice 
of  trial  and  all  costs  subsequent  to  the  amendment,  treating  those 
costs  as  though  there  were  a  new  action.  Any  doubt  upon  this  ques- 
tion which  may  have  arisen  from  prior  conflicting  opinions  was  re- 
solved in  the  case  of  National  Surety  Co.  v.  Seaich,  183  App.  Div.  110, 
170  N.  Y.  Supp.  681,  in  which  this  court  held  that  when  the  court  at 
Special  Term  permitted  the  service  of  a  second  amended  complaint — 

"upon  payment  of  'a  full  biU  of  costs  to  date,'  it  merely  adopted  a  convenient 
form  of  measuring  and  fixing  a  sum  of  money  which  "bhould  be  paid  by  th& 
plaintiff,  instead  of  specifying  the  sum,  as  might  have  been  done.  •  •  • 
The  court  was  not  awarding  the  defendant  statutory  costs  as  such,  but  merely 
imposing  as  teqns  the  payment  of  a  sum  measured  by  the  amount  of  taxable 
costs." 

We  held  that  costs  taxed  and  paid  upon  the  leave  given  to  serve  the 
first  amended  complaint  should  again  be  taxed  and  paid  as  a  condi- 
tion for  the  second  amendment.  The  amount  fixed  to  be  paid  by  the 
defendant  as  a  condition  for  leave  to  serve  an  amended  answer  was  in- 
tended to  reimburse  the  plaintiff  in  a  measure  for  expense  incurred  in 
preparation  which  the  amendment  had  rendered ,  futile,  and  in  no 
manner  affected  the  right  to  statutory  costs  on  final  judgment  to  the 
successful  party.  Therefore  the  plaintiff  was  entitled  to  tax  again  the 
items  of  the  three  term  fees,  order  of  publication,  and  costs  for  exam- 
ination before  trial. 

[2J  A  different  question  arises  as  to  the  costs  of  the  two  motions. 
Section  779  of  the  Code  of  Civil  Procedure  provides  how  motion  costs 
shall  be  collected  and  they  are  not  taxable,  unless  they  have  not  been 
paid  at  the  time  when  the  final  judgment  is  entered.  They  are  not, 
therefore,  within  the  category  of  taxable  costs  when  the  answer  was 
amended.  But,  having  been  included  in  the  amount  and  paid,  they  could 
not  be  taxed  when  final  judgment  was  entered,  and  were  properly 
eliminated  from  the  bill  of  costs  as  taxed. 
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The  order  wUl  therefore  be  modified,  by  striking  tberefrom  the 
following  item:  "Three  term  fees,  amounting  to  $30;  order  of  pub- 
lication, $10;  cost  of  examination  before  trial  of  three  parties,  $3ff'-- 
and,  as  modified,  afHrmed,  with  $10  costs  and  disbursements  to  the 
appellant   All  concur. 


(196  App.  Div.  613) 

PEOPLE  ex  reL  BREWSTER  ▼.  WENDELL,  State  ComptroUer. 

(Supreme  Ck)urt,  Appellate  IMvlsion,  Third  Department.    May  4,  1921) 

1.  Taxalion  <n=>28— Comptroller  not  authorised  to  levy  ineome  tax  not  Im- 

posed by  statute. 

Tax  Law,  §  383,  authorizing  the  comptroller  of  the  state  to  make  such 
rules  and  regulations  with  reference  to  collection  of  Income  taxes,  and 
to  require  such  facts  and  information  to  be  recorded,  as  he  may  deem 
necessary  to  enforce  the  income  tax  law,  does  not  empower  the  comp- 
troller to  levy  a  tax  where  none  has  been  provided  for  by  the  statute,  bat 
merely  entitles  him  to  make  rules  and  regulations  necessary  to  enforce 
collection  of  the  tax  imposed  by  the  statute. 

2.  Taxation  ($=»28— Tax  cannot  be  imposed  without  dear  statutory  language. 

A  tax  cannot  be  imposed  without  clear  and  express  words  for  that 
purpose. 

3.  Taxation  4^»363^,  New,  voL  18  Key-No.  Seriea— Increase  in  value  of  ae- 

eurities  prior,  to  gift  not  taxable  aa  ineome. 

Owner  of  stocks  and  bonds,  who  made  a  gift  thereof  May  1,  1919,  was 
not  required  to  pay  income  tax  on  the  increase  in  the  value  thereof  since 
January  1,  1919,  under  Tax  Law,  i§  351,  353-355,  357,  and  359,  since  it  Is 
the  deriving  of  the  income  and  not  the  increase  in  value  that  is  made  the 
subject  of  the  tax. 

Kiley,  J.,  dissetting. 

Certiorari  to  Review  Determination  of  State  Comptroller, 
Certiorari  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  Robert  S.  Brewster,  to  review  the  determination  of  James  A.  Wen- 
dell, as  Comptroller  of  the  State  of  New  York,  in  assessing  an  addi- 
tional income  tax  on  the  relator  for  the  calendar  year  1919.  Deter- 
mination reversed,  and  matter  remitted,  with  instructions. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Larkin,  Rathboije  &  Perry,  of  New  York  City  (Kersey  Bg^ton, 
of  Brooklyn,  and  Francis  C.  Nickerson,  of  New  York  City,  of  counsel), 
for  relator. 

Murray,  Prentice  &  Aldrich,  of  New  York  City  (George  Welwood 
Murray  and  Harrison  Tweed,  both  of  New  York  City,  of  counsel), 
amici  curiae. 

Charles  D.  Newton,  Atty.  Gen.  (James  S.  Y.  Ivins,  of  Albany,  of 
cotfnsel),  for  respondent. 

WOODWARD,  J.  The  relator  on  January  1,  1919,  owned  certain 
stocks  and  bonds  of  the  fair  market  value  of  $70,000.  On  the  1st  of 
May,  1919,  the  relator  gave  these  securities  away.  It  does  not  appear 
from  the  record  whether  these  stocks  were  given  for  charitable  pur- 
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poses  or  not,  and  no  question  arises  under  the  exceptions  in  reference 
to  such  gifts.  At  the  time  the  gift  was  made  the  securities  concededly 
had  a  fair  market  value  of  $72,000.  The  relator  did  not  include  the  in- 
crement in  value  upon  them  in  the  body  of  his  return,  nor  did  he  pay 
a  tax  thereon  Jjut  he  disclosed  the  facts  as  above  stated  in  a  rider  at- 
tached to  the  return,  claiming  in  such  rider  that  he  was  not  liable  to 
taxation  under  the  statute,  and  that  the  regulation  of  the  state  comp- 
troller attempting  to  reach  this  result  was  unlawful  and  void.  The 
comptroller  has  made  an  assessment  against  the  relator  upon  the  sum 
of  $2,000,  the  conceded  increase  in  value  at  the  time  of  the  gift,  and 
certiorari  is  brought  to  review  this  determination. 

[1,  2]  By  the  provisions  of  chapter  627  of  the  Laws  of  1919  the 
state  of  New  York  has  provided  for  the  levying  and  collection  of  an  in- 
come tax  upon  individuals,  and  section  383  of  the  Tax  Law  (Consol. 
Laws,  c.  60),  as ;  added  by  the  above  statute,  provides  that  the  "comp- 
troller is  hereby  authorized  to  make  such  rules  and  regulations,  and  to 
require  such  facts  and  information  to  be  reported,  as  it  [he]  may  deem 
necessary  to  enforce  the  provisions  of  this  article" ;  and  the  practical 
question  here  is  whether  the  comptroller,  in  making  article  91  of  Regu- 
lations, has  exceeded  the  authority  vested  in  him  by  the  Legislature,  or, 
to  put  the  matter  in  another  form,  whether  he  has  correctly  construed 
the  provisions  of  the  act  here  under  consideration.  The  section  above 
cited  does  not  attempt  to  vest  legislative  powers  in  the  comptroller ;  it 
is  simply  that  he  shall  have  power  "to  make  such  rules  and  regulations 
*  *  *  as  it  [he]  may  deem  necessary  to  enforce  the  provisions  of 
this  article,"  and  if  the  article  itself  does  not  authorize  the  tax  which 
has  been  levied,  then  no  language  of  the  comptroller's  regulations  can 
accomplish  this  result.  Wle  approach  this  question,  then,  from  the 
standpoint  of  the  statute,  not  the  language  used  by  the  comptroller,  and 
with  the  rule  in  mind  that  "a  tax  cannot  be  imposed  without  clear  and 
express  words  for  that  purpose."  United  States  v.  Isham,  17  Wall.  (84 
U.  SO  496,  504  (21  L.  Ed.  728) ;  Gould  v.  Gould,  245  U.  S.  151,  153,  38 
Sup.  Ct.  53,  62  L.  Ed.  211,  and  authorities  there  cited;  Crocker  v. 
Malley,  249  U.  S.  223,  233,  39  Sup.  Q.  270  (63  L.  Ed.  573,  2  A.  L.  R. 
160y,  and  authorities  there  cited. 

"In  the  interpretation  of  statutes  levying  taxes,"  say  the  court  in 
Gould  v.  Gould,  supra,  "it  is  the  established  rule  not  to  extend  their  pro- 
visions, by  implication,  beyond  the  clear  import  of  the  language  used, 
or  to  enlarge  their  operations  so  as  to  embrace  matters  not  specifically 
pointed  out.  In  case  of  doubt  they  are  construed  most  strongly  against 
the  government,  and  in  favor  of  the  citizen,"  and  it  was  held  that 
money  paid  hy  a  divorced  husband  to  his  wife  for  alimony  was  not  in- 
come under  the  federal  Income  Tax  Act  of  October  3,  1913  (38  Stat. 
114,  c.  16;  Id.,  166,  §  2). 

[3]  Chapter  627  of  the  Laws  of  1919  adds  article  16  to  the  Tax 
Law,  which  contains  the  sections  of  the  Tax  Law  herein  set  forth. 
Section  351  declares  that  a  "tax  is  hereby  imposed  upon  every  resident 
of  the  state,  which  tax  shall  be  levied,  collected  and  paid  annually  upon 
and  with  respect  to  his  entire  net  income  as  herein  defined,"  at  rates 
prescribed.    Section  353  provides  that — 
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"For  the  purpose  of  ascertaining  the  gain  derived  or  loss  sustained  from 
the  sale  or  other  disposition  of  property,  ♦  ♦  ♦  the  hasls  shall  be  first,  In 
case  of  property  acquired  before  January  first,  1019,  the  fair  market  price  or 
value  of  such  property,  as  of  January  first,  1919,  and,  second,  in  case  of 
property  acquired  on  or  after  that  date,  the  cost  thereof;  or  the  inven- 
tory value,  If  the  Inventory  Is  made  In  accordance  with  this  article." 

It  is  to  be  noticed  that  the  language  of  the  statute  is  that  "for  the  pur- 
pose of  ascertaining,"  not  the  value,  but  the  "gain  derived      ♦     ♦     * 
from  the  sale  or  other  disposition  of  property,"  the  market  value  as  of 
January  1,  1919,  is  to  be  taken  as  the  basis,  and  the  following  section 
provides  that — 

"When  property  is  exchanged  for  other  property,  the  property  received  In 
exchange  shall  for  the  purpose  of  determining  gain  or  loss  be  treated  as  the 
equivalent  of  cash  to  the  amount  of  its  fair  market  value,  if  any ;  but  when 
in  connection  with  the  reorganization,  merger  or  consolidation  of  a  corpora- 
tion a  taxpayer  receives,  in  place  of  stock  or  securities  owned  by  him,  new 
stock  or  securities  of  no  greater  aggregate  par  or  face  value,  no  gain'  or  loss 
shall  be  deemed  to  occur  from  the  exchange,  and  the  new  stock  or  securities 
received  shall  be  treated  as  taking  the  place  of  the  stock,  securities  or  property 
exchanged." 

The  next  section  provides,  in  continuation  .of  the  subject  of  the  two 
previous  sections,  that — 

"When  in  the  case  of  any  such  reorganization,  merger  or  consolidation  the 
aggregate  par  or  face  value  of  the  new  stock  or  securities  received  is  In  ex- 
cess of  the  aggregate  par  or  face  value  of  the  stock  or  securities  exchanged,  a 
like  amount  In  par  or  face  value  of  the  new  stock  or  securities  received  shall 
be  treated  as  taking  the  place  of  the  stock  or  securities  exchanged,  and  the 
amount  of  the  excess  In  par  or  face  value  shaU  be  treated  as  a  gain  to  the 
extent  that  the  fair  market  value  of  the  new  stock  or  securities  is  greater 
than  the  cost  of  the  stock  or  securities  exchanged,  if  acquired  on  or  after 
January  first,  1919,  and  its  fair  market  price  or  value  as  of  January  first, 
1919,  if  acquired  before  that  date." 

Obviously  sections  353,  354,  and  355- are  to  be  read  together  and 
construed  as  defining  income  as  required  by  section  351,  and  when  we 
find  in  section  353  that  "for  the  purpose  of  ascertaining  the  gain  derived 
or  loss  sustained  from  the  sale  or  other  disposition  of  property"  we 
are  to  understand  "other  disposition  of  property"  to  relate  to  the  meth- 
ods of  disposition  provided  for  in  the  subsequent. sections,  dealing  with 
exchanges  and  with  reorganizations,  mergers,  or  consolidations  of  cor 
porations,  or  with  "dealings  in  propertv"  as  contained  in  section  3?0 
In  the  latter  section  it  is  provided  that  "gross  income"  includes  "gains, 
profits  and  income  derived  from  ♦  *  *  professions,  vocations, 
trades,  businesses,  commerce,  or  sales,  or  dealings  in  property,  ♦  *  ♦ 
growing  out  of  the  ownership  or  use  of  or  interest  in  such  property." 
The  purpose  of  the  statute  is  to  levy  a  tax  upon  incoiVies  derived  from 
"professions,  vocations,  trades,  businesses,  commerce,  or  sales,  or  deal- 
ings in  property,"  and  the  United  States  Supreme  Court  defines  income 
as  the  "gain  derived  from  capital,  from  labor,  or  from  both  combined.*' 
Doyle  V.  Mitchell  Brothers  Co,  247  U.  S.  179, 185,  38  Sup.  Ct.  467, 469 
(62  L.  Ed.  105)  and  authority  there  cited. 

So  long  as  p)roperty  remains  in  the  hands  of  its  owner,  any  increase 
in  value  is  an  increase  of  the  capital ;  it  is  derived  or  realized  as  income 
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only  when  the  property  is  disposed  of,  and  .the  method  of  establishing 
"die  gain  derived  or  loss  sustained  from  the  sale  or  other  disposition  of 
property"  is  set  forth  in  sections  353,  354,  and  355  of  the  Tax  Law.  It 
is  the  deriving  of  the  income,  not  the  increase  in  value,  that  is  made  sub* 
ject  to  the  taj^,  and  how  it  can  be  held  that  the  relator,  in  giving  away 
his  property,  derived  an  income  subject  to  taxation  from  a  sale  or 
dealing  in  property  or  a  sale  or  other  disposition  of  property  (sections 
353,  359)  is  not  easy  to  understand.  There  was  no  gain  derived  to  the 
relator  in  giving  away  his  property.  In  law  it  was  a  loss  of  property; 
it  was  a  taking  out  of  his  estate  not  only  the  capital,  which  was  in- 
vested prior  to  1919,  but  the  increase  in  value  which  had  followed, 
just  as  much  as  though  a  fire  had  destroyed'  the  property  represented 
by  the  securities  and  no  insurance  survived. 

Suppose,  for  instance,  the  relator  had  sold  the  property  to  the  persons 
who  received  it,  instead  of  giving  it  to  them,  and  that  he  had  received 
for  It  the  sum  of  $70,000  instead  of  its  fair  market  value  of  $72,000. 
Would  any  one  pretend  that  the  relator  had  derived  an  income  from 
the  transaction?  Suppose,  further,  that  he  had  sold  the  property  for 
$68,000.  Is  there  any  doubt  that  he  would  be  entitled  to  charge  off  the 
loss  of  $2,000  from  the  market  value  of  January  1,  1919?  He  had  a 
perfect  right  to  sell  the  property  at  any  price,  however  inadequate,  and 
to  charge  off  the  resulting  loss.  He  had  a  right  to  do  this,  even  though 
for  the  purpose  of  avoiding  the  payment  of  taxes  (United  States  v. 
Isham,  17  Wall.  496,  506,  21  L.  Ed.  728),  always  assuming,  of  course, 
that  he  acted  in  p^ood  faith  in  parting  with  the  title.  The  comptroller 
in  article  91  of  his  Regulations  says : 

''Gifts,  whether  charitable  contributions  or  otherwise,  constitute  a  dls- 
poeition  of  property  which  may  result  in  a  prc^t  or  loss  to  be  measured  by 
the  difference  between  the  cost  (or  the  value  on  January  1,  1919,  if  acquired 
prior  thereto)  and  the  value  at  the  date  of  the  gift." 

And  under  the  facts  here  presented  it  is  difficult  to  understand  why 
he  might  not,  with  equal  propriety,  have  found  that  the  gift  resulted  in 
a  loss.  If  the  property  was  worth  $2,000  more  than  on  the  1st  day  of 
January,  1919,  and  the  relator  gave  this  away,  in  connection  with  the 
capital  fund,  wherein  did  he  fail  to  sustain  a  loss?  He  did  not  derive 
anything  from  the  disposition  of  the  property ;  he  did  not  even  receive 
the  equivalent  of  its  original  value.  He  lost  the  $2,000  as  fully  and  as 
completely  as  though  he  had  sold  the  property  for  $70,000,  its  primary 
value,  and  there  can  be  no  possible  question  that  he  would  be  free  from 
tht  obligation  to  pay  a  tax  upon  a  value  which,  found  no  expression  in 
the  purchase  price;  he  would  not  have  derived  any  income  from  the 
sale  of  the  property,  and  the  statute  makes  no  provision  for  a  tax  ex- 
cept upon  the  "net  income  as  herein  defined"  (section  351),  and  net 
income  "means  the  gross  income  of  a  taxpayer,  less  the  deductions  al- 
lowed by  this  article"  (section  357),  while  gross  income  "includes  gains, 
profits  and  income  derived  from  *  *  *  sales  or  dealings  in  prop- 
erty** (section  359),  and,  of  course,,  cannot  include  losses  through 
inadequate  prices  or  gifts  of  property.        * 

To  give  it  the  construction  asserted  by  the  comptroller  is  to  extend 
188  N.T.S.— 33 
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the  provisions  of  the  act  by  implication  "beyond  the  clear  import  of 
the  language  used"  and  to  enlarge  its  "operations  so  as  to  embrace  mat- 
ters not  specifically  pointed  out/*  in  violation  of  the  well-established 
rule  cited.  The  determination  of  the  comptroller  should  be  reversed, 
and  the  tax  adjusted  upon  the  basis  of  the  relator's  contdhtion. 

Determination  of  the  comptroller  reversed,  with  $50  costs  and  dis- 
bursements, and  the  matter  remitted  for  disposition  in  accordance  with 
the  opinion  of  WOODWARD,  J.  All  concur,  except  KILEY,  J.,  who 
dissents. 


CONn  V.  MAX  COHEN,  Ine. 

(Supreme  Court,  Appellate  Division,  First  Department    May  27,  1921.) 

Maeiev  and  serrant  <^=>80  (4) —Complaint  on  eontraet  for  percentage  9i 
proflte  held  insufficient. 

In  an  employe's  action  for  amount  earned  during  a  two-year  period 
under  a  contract  giving  her  a  percentage  of  the  net  profits  to  be  com- 
puted at  the  end  of  every  six  months  on  the  ascertainment  of  the  net 
profits  earned  during  such  period,  a  complaint  merely  charging  generally 
that  defendant  refused  to  pay  her  such  percentage  of  the  net  profits, 
without  showing  that  any  .profits  were  earned  during  any  six-months 
accounting  period  held  insufficient. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Mamie  Conti  against  Max  Cohen,  Incorporated.  From  an 
order  overruling  a  demurrer  to  the  complaint  for  insufficiency,  de- 
fendant appeals.    Order  reversed,  and  demurrer  sustained. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
andMERRELL,JJ. 

I.  Maurice  Wormser  and  I.  Gainsburg,  both  of  New  York  City,  for 
appellant. 

Whiteside  &  Stryker,  of  New  York  City  (Lloyd  Paul  Stryker,  of 
New  York  City,  of  counsel,  and  Lorenz  J.  Brosnan,  of  New  York  City, 
on  the  brief),  for  respondent. 

LAUGHLIN,  J.  The  plaintiff  was  employed  by  the  defendant  as  a 
designer  for  the  period  of  two  years  from  the  23d  day  of  June,  1915, 
pursuant  to  a  contract  in  writing  made  between  the  parties  on  the  21st 
of  June,  1915.  Her  compensation  was  to  be  $100  per  week,  and  in  ad- 
dition thereto  a  sum  equal  to  20  per  cent,  of  the  net  profits  per  annua) 
earned  by  the  defendant.  She  was  paid  the  weekly  compensation,  and 
brought  this  action  to  recover  the  percentage  of  profits.  The  only  al- 
legation of  the  complaint  with  respect  to  profits  is  an  allegation  upon 
information  and  belief  that  "the  defendant  failed  and  refused  to  pay 
to  the  plaintiff  a  sum  equal  to  twenty  per  cent.  (20%)  of  the  net  profits 
earned  by  the  defendant  during  any  year  or  period  of  accounting," 
and  that  "by  reason  of  the  premises  there  is  now  due  and  owing  from 
the  defendant  to  the  plaintiff  the  sum  of  one  hundred  thousand  dollars 
($100,000  )/'  for  which  ambunt  she  demands  judgment,  with  costs. 

^=;»For  ottier  cases  see  same  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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The  contract  provided  that  the  net  profits  were  to  be  computed  at  the 
end  of  every  six  monttis  and  paid  upon  the  taking  of  stock  and  the  as- 
certainment of  the  net  profits  earned  by  the  business  for  the  six-months 
period,  and  that  the  plaintiff  should  have  the  right  at  the  time  of  taking 
the  stock  and  computing  the  net  profits  to  have  access  to'  the  books  of 
the  defendant,  "so  that  the  figures  and  the  stock  taking  shall  be  fully 
known  to  her,  and  that  she  shall  have  full  access  to  any  records  with 
respect  to  the  ascertainment  of  the  said  net  profits  so  earned  as  afore- 
said." On  a  former  appeal,  on  the  authority  of  Funger  v.  Brooklyn 
Bottle  Stopper  Co.,  132  App.  Div.  837,  117  N.  Y.  Supp.  799,  we  re- 
versed an  order  granting  the  plaintiff  an  inspection  of  the  defendant's 
books  to  enable  her  to  frame  a  complaint    Conti  v.  Max  Cohen,  Inc., 

App.  Div. ,  186  N.  Y.  Supp.  936  (1st  Dept.,  Feb.  11,  1921). 

Our  reversal  on  Funger  v.  Brooklyn  Bottle  Stopper  Co.,  supra,  plainly 
indicated  that  we  were  of  opinion  that  the  plaintiff  should  have  ob- 
tained* an  order  for  the  examination  of  the  defendant,  for  the  purpose 
of  identifying  the  books,  an  inspection  of  which  might  become  neces- 
sary, and  should  have  made  an  application  then  for  a  limited  inspection. 
Moreover,  the  plaintiff  did  not  show  that  at  the  time  of  the  respective 
accountings  she  was  deprived  of  the  right  given  to  ner  by  the  contract 
to  examine  the  stock  and  books  of  the  defendant  and  to  ascertain  for 
herself  whether  or  not  the  accounting  was  had  in  accordance  with  the 
contract. 

The  plaintiff,  instead  of  applying  for  an  order  for  the  examination  of 
the  defendant  and  requiring  the  production  on  the  examination  of  its 
books,  and  thus  ascertaining  the  profits,  if  any,  or  showing  that  the 
accountings  were  inaccurate,  saw  fit  to  attempt  to  frame  a  complaint 
by  merely  charging  generally,  as  already  shown,  that  she  has  not  been 
paid  20  per  cent,  of  the  profits  earned  during  any  accounting  period. 
We  are  of  the  opinion  that  the  complaint  is  insufficient,  in  that  it  does 
not  show  that  any  profits  were  earned  by  the  defendant  during  any  ac- 
counting period.  It  is  argued  theoretically  by  the  respondent  that  an 
allegation  that  there  were  profits  is  necessarily  implied  in  the  allegations 
made ;  but  we  think  not,  and  that  it  was  incumbent  upon  the  plaintiff 
to  show  that  profits  were  earned  and  not  paid  over  as  agreed.  Mitchell, 
Schiller  &  Barnes  v.  FoUett  Time  Recording  Co.,  142  App.  Div.  687, 
127  N.  Y.  Supp.  709;  Nekarda  v.  Presberger,  123  App.  Div.  418,  107 
N.  Y.  Supp.  897;  Tooker  v.  Amoux,  76  N.  Y.  400;  Clark  v.  Dillon,  97 
N.  Y.  370,  373 ;  Stabilimento  Metallurgico  Ligure  v.  Joseph,  189  App. 
Div.  173,  177,  178  N.  Y.  Supp.  241 ;  13  Corpus  Juris.  724,  725. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  demurrer  sustained,  with  $10  costs,  with  leave  to 
the  plaintiff  to  amend,  upon  payment  of  the  costs  of  the  appeal  and 
of  the  motion.    All  concur. 
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SinLTAN  MORTGAGE  CO^  Inc.,  v.  YOUNG, 

(Supreme  Ck)art»  Appellate  Term,  First  Department    May  2A,  1021.) 

L  Courts  <&s»189(14)— New  Mai  not  granted  by  Muideipal  Court  Inascrinii- 
naiely,  or  without  stating  reasons. 

.  The  Municipal  Court's  power  to  set  aside  a  Judgment  and  order  a  new 
trial,  under  Municipal  Court  Code,  i  6,  subd.  7,  should  not  be  used  indis- 
criminately, and  when  exercised  the  Justice  should  state  his  reasons 
therefor. 

2.  Appeal  and  jorror  ($=»933  (4) —Motion  for  new  trial  presumed  granted  on 
any  or  all  grounds  mentioned  In  moving  papers. 

Where  Judgment  was  set  aside  and  new  trial  granted  without  a  formal 
order  having  been  entered,  the  Appellate  Term  will  infer  that  the  mo- 
tion was  granted  on  any  or  all  of  the  grounds  mentloued  in  the  inon»g 
papers. 

Z,  New  trial  ($=»89— Inability  to  introduee  seeondaiy  evldenee  did  not  war- 
rant grant  for  surprise. 

Inability  of  defendant's  counsel  to  introduce  copies  of  letters  in  evi- 
dence, because  he  had  failed  to  serve  an  order  to  produce  the  original  on 
plaintiff,  did  not  warrant  court  to  grant  a  new  trial  on  the  ground  of 
surprise,  since  a  new  trial  cannot  be  granted  because  an  attack  can  be 
made  on  the  manner  in  which  a  party  presents  his  case  or  defense. 

4.  New  trial  ^=>100— -Secondary  evidence  not  adhnlsslble  because  of  failure  to 
serve  order  to  produce  original,  not  newly  discovered  evidence. 

Inability  of  defendant's  counsel  to  introduce  in  evidence  copies  of  let- 
ters because  he  had  failed  to  serve  on  plaintiff  an  order  to  produce  the 
originals  did  not  warrant  granting  of  new  trial  on  the  ground  that  such 
evidence  was  newly  discovered  evidence,  since  such  evidence  was  In  de- 
fendant's possession  at  the  time  of  the  trial,  even  though  he  was  estoi^>ed 
from  producing  it. 

6.  Appeal  and  error  <e=»935(l)— Order  vacating  Judgment  after  trial  vritfaout 
Jury  not  afflmwd^  unless  ground  therefor  aJBrmatively  appears. 

An  order  vacating  a  Judgment  rendered  after  a  trial  without  a  Jury  by 
court  by  whom  Judgment  was  rendered  should  not  be  affirmed,  unless  it  af- 
firmatively appears  that  there  was  some  sufficient  ground  for  granting  the 
order. 

6.  Continuance  ^»26  (2) —Adjournment  to  enable  plalnUfT  to  serve  order  to 
produce  properly  denied. 

Motion  of  defendant,  who  was  unable  to  introduce  copies  of  letters  be- 
cause he  had  failed  to  serve  an  order  to  produce  originals  on  plaintllE,  for 
adjournment  to  enable  him  to  serve  such  order,  held  properly  denied. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  the  Sylvan  Mortgage  Company,  Incorporated,  against 
William  A.  Young.  From  an  order  vacating  and  setting  aside  a  judg- 
ment after  a  trial  without  a  jury,  and  granting  a  new  trial,  plaintiflF 
appeals.    Order  reversed,  and  judgment  reinstated. 

Argued  March  term,  1921,  before  BIJUR,  WAGNER,  and  LY- 
DON,  JJ. 

Katz  &  Levy,  of  New  York  City  (Maurice  J.  Katz,  of  New  York 
City,  of  counsel),  for  appellant. 

Franklyn  M.  Silverstein,  of  New  York  City,  for  respondent 

^s»For  other  cases  see  same  topic  &  KET-NUMBBR  in  all  Key-Number«d  Digests  a  ladexss 
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LYDON,  J.  This  case  was  tried  before  the  court  without  a  jury, 
and  a  judgment  rendered  in  favor  of  the  plaintiff,  on  the  13th  day  of 
December,  1920.  Subsequently  the  justice  who  tried  the  case  vacated 
and  set  aside  the  judgment  and  granted  a  new  trial  by  a  short  form  or- 
der entered  on  the  30th  day  of  Decembw,  1920,  reading  as  follows : 

"Upon  the  foregoing  papers  the  motion  is  granted.  Trial  set  for  January 
10, 1921." 

[1]  It  appears  from  cases  already  adjudicated  that  the  Municipal 
Court,  by  subdivision  7  of  section  6  of  the  Municipal  Court  Code 
(Laws  1915,  c.  279),  has  power  to  set  aside  a  judgment  and  order  a 
new  triil;  but  this  power  should  not  he  used  indiscriminately,  and, 
when  exercised,  the  justice  should  state  his  reasons  therefor. 

[2-4]  The  appellant  contends  that  the  facts  set  forth  in  the  moving 
papers  are  not  sufficient  to  justify  the  granting  of  a  new  trial.  No 
formal  order  having  been  entered,  it  is  difficult  to  ascertain  on  what 
precise  grounds  the  justice  granted  the  motion,  and  we  will  therefore 
infer  tlMit  it  was  upon  any  or  all  of  the  grounds  mentioned  in  the 
moving  papers.  A  reading  of  these  papers,  together  with  the  record 
in  the  case,  fails  to  disclose  "any  error  in  form  or  substance"  (M.  C. 
C.  §  6,  subd.  7)  committed  upon  the  trial,  nor  do  the  affidavits  show 
sufficient  facts  upon  which  the  defendant  can  maintain  his  conten- 
tion of  surprise  and  newly  discovered  evidence.  No  legal  surprise 
was  esteblished.  The  most  that  can  be  said  in  behalf  of  the  defend- 
ant on  this  point  is  that  he  found  himself  at  a  disadvantage  because 
he  had  failed  to  serve  an  order  on  the  other  side  to  produce  the 
originals  of  certain  letters,  and  for  that  reason  he  was  precluded 
from  offering  in  evidence  the  copies  of  such  letters.  However,  new 
trials  are  not  granted  because  an  attack  can  be  made  upon  the  man» 
ner  in  which  a  party  presented  his  case  or  defense. 

The  granting  of  this  motion  was  not  warranted  upon  the  ground 
of  newly  discovered  evidence,  as  the  affidavits  submitted  on  the  motion 
fail  to  show  any  evidence  that  has  been  newly  discovered.  The  newly 
discovered  evidence  now  mentioned  was  in  the  possession  of  the 
defendant  at  the  time  of  the  trial,  but  he  failed  to  produce  it,  or  was 
estopped  because  he  neglected  to  serve  an  order  to  produce.  The  de- 
fendant quite  apparently  now  realizes  this,  for  in  his  briefs  submitted 
on  this  appeal  he  has  abandoned  this  contention. 

[6,  8]  The  case  was  tried  at  length.  The  issue  presented  a  ques- 
tion of  fact,  which  the  court,  after  hearing  all  the  evidence,  decided  in 
favor  of  the  plaintiff,  and  judgment  was  entered  accordingly.  The 
record  supports  the  judgment,  and  I  am  of  the  opinion  that  on  ap- 
peals of  this  kind  the  order  vacating  the  judgment  should  not  be  af- 
firmed, unless  it  affirmatively  appears  that  there  was  some  sufficient 
ground  for  the  granting  of  the  order.  I  see  nothing  in  this  case,  ex- 
cept a  possible  lingering  thought  in  the  mind  of  the  justice  that  he 
should  have  granted  the  defendant  an  adjournment,  in  the  midst  of 
the  trial,  to  give  him  an  opportunity  to  serve  an  order  to  produce.  But 
the  difficulty  with  this  is  that  the  justice,  in  denying  the  motion  for 
an  adjournment,  committed  no  error,  and  if  he  is  now  permitted  to 
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thus  reverse  himself,  and  grant  a  new  trial,  there  would  he  no  end, 
to  litigation.  Furthermore,  I  quite  agree  with  the  opinion  of  Justice 
BlaclOTiar  in  the  case  of  Petsche  v.  MacDonald,  94  Misc.  Rep.  655,  158 
N.  Y.  Supp.  494,  wherein  he  expressed  his  disapproval  of  "the  action 
of  a  trial  court  in  vacating  a  judgment  rendered  by  himself^  unless 
for  good  cause  made  apparent  to  the  appellate  court ' 

The  order  should  be  reversed,  and  the  judgment  reinstated,  with 
$30  costs.    All  concur. 


GREENBEROER  ▼.  STANDARD  GASLIGHT  €0.  OF  CTTT  OF  NEW  TORE. 

(Supreme  Court,  Appellate  Term,  First  Department    May  26,  1921.) 

Gas  <S=>20(2)— naintiir  bound  to  show  that  exfrtosioo  of  gas  stove  resoBcd 
from  negUgenee. 

Where  gas  company  Installed  and  attempted  to  repair  leakage  of  gas 
from  a  gas  stove,  and  thereafter  there  was  an  explosion,  which  injured 
plaintiff,  it  was  not  sufficient  for  plaintiff,  suing  for  damages  for  personal 
injuries,  to  simply  testify  that  an  explosion  occurred  while  she  was  bak- 
ing, as  she  was  bound  to  show  that  the  explosion  resulted  from  the  gas 
company*s  negligence. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Hannah  Greenberger  against  the  Standard  Gaslight  Com- 
pany of  the  City  of  New  York.  From  a  judgment  for  plairififf,  en- 
tered upon  a  verdict,  defendant  appeals.  Judgment  reversed,  and  com- 
plaint dismissed. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Shearman  &  Sterling,  of  New  York  City  (H.  E.  Almberg  and  H.  O. 
Smith,  both  of  New  York  City,  of  counsel),  for  appellant 

Eve  P.  Radtke,  of  New  York  City,  for  respcMident. 

GUY,  J.  Plaintiff  on  or  about  September  28,  1917,  sustained  inju- 
ries from  the  explosion  of  a  gas  stove  installed  by  the  defendant  in  her 
apartment  some  time  during  that  year.  There  had  been  a  leakage  of 
gas  from  the  stove,  and  in  response  to  plaintiff's  request  defendant  had 
sent  a  workman  to  plaintiff's  apartment,  and  after  doing  some  work  on 
the  range  he  told  plaintiff  he  had  fixed  it.  Eight  days  afterwards,  and 
while  the  plaintiff  was  using  the  oven  to  bake,  the  explosion  occurred. 
Plaintiff  had  not  used  the  oven  during  the  interval,  and  she  testified 
she  smelled  no  gas  after  the  repairs  were  made  and  down  to  the  time 
of  the  explosion,  although  she  afterwards  stated,  when  again  a^ked  if 
she  smelled  gas : 

"Yes;  it  was  flowing  like  that,  always  a  little  bit.  ♦  •  •  When  I 
did  not  use  the  oven,  I  did  not  smell  It ;  bnt  when  I  used  it,  then  I  smelled  it  * 

The  negligence  charged  in  the  complaint  is  that  in  undertaking  to 
make  repairs  to  the  range  the  defendant  did  the  work  in  a  negligent 
manner,  in  that  it  failed  to  properly  repair  the  same,  and  failed  to  stop 
the  leak  and  to  prevent  the  escape  of  gas.    No  proof  was  given  of 

es»Por  ottier  cases  see  same  topic  &  KB7-NUMBER  in  aU  Key-NumtMrad  DigsMi  A  Indezsa 
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these  allegations.  It  is  not  sufficient  for  the  plaintiff  to  testify  that  the 
explosion  occurred ;  she  was  bound  to  show  that  the  explosion  result- 
ed from  the  defendant's  negligence.  Schaum  v.  Equitable  Gaslight 
Co.,  15  App.  Div.  75,  76,  44  N.  Y.  Supp.  284;  Pernick  v.  Central  Un- 
ion  Gas  Co.,  183  App.  Div.  543,  170  N.  Y.  Supp.  245,  affirmed  228  N. 
Y.  594,  127  N.  E.  920. 

Judgment  reversed,  and  complaint  dismissed,  with  costs  in  this  court 
and  in  the  court  below.    All  concur. 


PEOPLE,  on  Complalnl  of  HOUTMAN,  v.  HOUTMAN. 

(Supreme  Ck>iirt,  Appellate  Dlyislon,  First  Department.    May  27,  1021.), 

1.  Husband  and  wife  <8==>308-^ourt  of  Domestie  RelationB  has  Jurisdietion, 

though  parties  have  separated  pursuant  to  agreement. 

The  fact  that  husband  atid  wife  bad  separated,  pursuant  to  an  agree- 
ment providing  for  the  support  of  the  wife  and  a  child,  did  not  oust 
magistrate  of  Court  of  Domestic  Relations  of  Jurisdiction  of  a  pro- 
ceeding, under  Inferior  Criminal  Courts  Act,  S  74,  as  amended  by  Laws 
1919,  c.  339,  S  1,  by  wife  against  husband  to  have  him  declared  a  dis- 
orderly person,  and  to  have  him  compelled  to  provide  for  her  support 
and  that  of  the  child. 

2.  Husband  and  wife  ^=»313— TesUnnony  held  not  to  warrant  finding  that 

husband  was  disorderly  person  on  complaint  of  wife. 

Where  husband  and  wife  separated,  under  an  agreement  whereby  he 
paid  her  $12  a  week,  the  Court  of  Domestic  Relations  erred  in  adjudg- 
ing husband  to  be  a  disorderly  person,  under  Inferior  Criminal  Courts 
Act,  S  74,  as  amepded  by  Laws  1919,  c.  339,  §  1,  on  a  complaint  made  by 
the  wife  one  day  after  the  last  payment  of  $12  had  been  made,  in  the 
absence  of  a  showing  that  the  husband's  attention  was  directed,  before 
going  into  court,  to  the  wife's  claim  of  a  changed  situation,  which 
justified  an  additional  allowance  for  herself  and  her  child,  so  as  to  enable 
him  either  to  comply  with  or  refuse  her' request,  and  afford  him  an  op< 
portunity  to  defend  himself  against  the  charge  of  being  a  disorderly 
person. 

Appeal  from  Court  of  General  Sessions,  New  York  County. 

Proceeding  by  the  People  of  the  State  of  New  York,  on  the  com- 
plaint of  Josephine  Houtman,  against  Andrew  Houtman.  From  an 
order  affirming  a  determination  of  the  magistrate,  adjudging  defend- 
ant to  be  a  disorderly  person,  in  that  he  neglected  to  provide  adequate- 
ly for  his  wife  and  five  year  old  child,  and  ordering  him  to  pay  to  the 
commissioner  of  public  health  the  sum  of  $14  weekly  for  their  sup- 
port, defendant  appeals.     Order  reversed,  and  proceeding  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
MERRELL,  and  GREENBAUM,  JJ. 

James  A.  Blanchfield,  of  New  York  City,  for  appellant. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (Henry  J. 
Shields,  of  New  York  City,  of  counsel,  and  John  P.  O'Brien,  of  New 
York  City,  on  the  brief),  for  respondent. 

GREENBAUM,  J.  The  return  of  the  magistrate  shows  that  the 
defendant  was  arraigned  in  the  Domestic  Relations  Court  in  the  bor- 
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ough  of  Manhattan  on  the  18th  day  of  May,  1920,  on  the  affidavit  and 
complaint  of  Josephine  Houtman,  of  131  East  116th  street;  "that  she 
is  the  wife  of  Andrew  Houtman,  the  defendant,  who  has  one  child 
dependent  upon  him  for  support ;  that  the  said  defendant  did  on  or 
about  the  17th  day  of  May,  1920,  neglect  to  provide  adequately  for 
deponent  and  child,  by  reason  of  which  they  are  without  adequate  sup- 
port or  in  danger  of  becoming  a  burden  upon  the  public ;  that  the  de- 
fendant had  not  contributed  to  their  support  since  the  17th  day  of 
May,  1920;  and  that  the  defendant  is  fully  able  to  support  deponent 
and  child." 

The  testimony  taken  before  the  magistrate  was  exceedingly  meager 
and  may  be  briefly  summarized  as  follows : 

Plaintiff  testified  that  she  was  married  in  1914;  that  she  does  not 
live  with  her  husband ;  that  he  did  not  desert  her,  but  that  they  mu- 
tually agreed  to  separate ;  that  he  paid  her  regularly  weekly  $12  in  ac- 
cordance with  the  terms  of  the  agreement  made  with  her  when  they 
separated ;  that  his  last  weekly  payment  was  made  on  the  day  before 
her  complaint  to  the  court;  that  she  is  living  with  her  parents,  and 
giving  them  $10  per  week  for  the  support  of  herself  and  her  child,  a 
boy  5  years  of  age ;  that  up  to  12  days  before  the  hearing  she  had  been 
receiving  $20  per  week  as  a  dancer ;  that  on  account  of  prohibition  she 
is  not  now  able  to  receive  as  much,  but  has  been  receiving  $8  per  week ; 
that  she  needs  $5  per  week  more;  and  that  her  husband  earns  $35,  as 
she  has  been  informed. 

Defendant  testified  that  he  was  earning  from  $30  to  $35  per  week ; 
that  he  lives  with  his  parents,  to  whom  he  pays  $11  a  week  board,  and 
that  he  has  other  expenses.  Neither  party  was  represented  by  counsel. 
The  magistrate  did  not  ask  what  his  expenses  were,  nor  was  the  com- 
plainant asked  by  the  magistrate  what  her  expenses  were,  outside  of 
the  weekly  board. 

The  provision  of  law  under  which  this  proceeding  was  prosecuted  is 
section  74  of  Inferior  Criminal  Courts  Act,  as  amended  by  chapter 
339,  Laws  of  1919,  and  reads  in  part  as  follows: 

"The  following  persons  are  declared  to  be  disorderly  persons:  ETery 
person  In  the  city  of  New  York  who 
''Actually  abandons  his  wife  or  children  without  adequate  support;  or 
"Who  neglects  to  provide  for  them  according  to  his  means  or  who  threatens 
to  leave  his  wife  or  children  without  adequate  support,  or  in  danger  of 
becoming  a  burden  upon  the  public.  *  *  *  If  upon  examination  of  said 
defendant,  it  shall  appear  by  the  confession  of  the  defendant,  or  by  com- 
petent testimony,  that  he  Is  a  disorderly  person,  the  said  magistrate  shall 
malce  an  order  specifying  a  fair  and  reasonable  sum  of  money  according  to 
his  financial  ability,  to  be  paid  weekly  or  otherwise  by  said  defendant  •  •  ♦ 
for  the  support  of  his  wife,  children,  •  •  •  as  the  case  may  be.  ♦  •  • 
The  wife,  children  ♦  •  •  aforesaid,  is  [sic]  hereby  declared  to  be  a 
primary  beneficiary  of  the  order,  and  evidence  that  they  are  without  means 
shall  be  presumptive  proof  of  their  liability  to  become  a  charge  upoiv  the 
public;  and  the  person  against  whom  proceedings  are  begun  as  a  disorderly 
person  shall  be  taken  to  be  of  sufficient  financial  ability  to  contribute  to 
the  support  of  the  wife,  children,  *  *  *  as  the  case  may  be  unless  the 
contrary  shall  affirmatively  appear  to  the  satisfaction  of  the  court  or  Judge 
thereof." 
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Defendant  relies  upon  certain  authorities  which  construed  statutes 
under  which  a  magistrate  had  jurisdiction  to  convict  a  defendant  as  a 
disorderly  person,  as  they  existed  before  the  enactment  of  chapter  339 
of  the  Laws  of  1919.  It  will  be  observed  that  under  existing  law  a 
person  "who  neglects  adequately  to  provide"  for  his  wife  or  children, 
or  "neglects  to  provide  fgr  them  according  to  his  means,"  may  be 
declared  a  disorderly  person. 

[1]  The  law  as  it  now  reads  is  in  many  respects  radically  different 
from  the  prior  laws,  and  it  confers  wide  discretion  upon  the  Court  of 
Domestic  Relations.  The  fact  that  the  parties  had  separated  pursuant 
to  «ui  agreement  providing  for  the  support  of  the  wife  and  child  did 
not  oust  the  magistrate  from  jurisdiction.  In  Kingsbury  v.  Sternberg, 
178  App.  Div.  435,  437,  438,  165  N.  Y.  Supp.  493,  494,  495,  the  court 
said: 

''It  has  been  held  that  the  existence  of  a  separation  agreement  and  an 
interlocutory  decree  of  divorce  in  fayor  of  the  husband  does  not  preclude  his 
conviction  as  a  disorderly  person  in  failing  to  snpiwrt  his  wife  (People  v. 
Meyer,  12  Misc.  Rep.  613),  and  that  even  a  final  Judgment  of  divorce  or  sepa- 
ration containing  a  provision  for  the  support  of  the  wife  and  children  is  no 
bar  to  a  conviction  of  the  husband  for  faUing  to  support  his  childr^i*' — citin0 


[2]  It  seems  to  us,  however,  that  the  testimony  before  us  was  en- 
tirely insufficient  to  warrant  the  action  which  the  learned  magistrate 
took.  The  defendant  hsLd  been  paying  regularly  the  amount  which  he 
and  his  wife  had  agreed  upon.  All  that  appears  is  that  he  paid  her  $12 
a  week,  which  was  in  accordance  with  their  agreement,  and  that  be- 
cause she  was  temporarily  unable  to  earn  as  much  money  as  she  had 
been  earning  12  days  before  the  hearing,  she  precipitately  hales  her 
husband  into  court  for  an  increase  in  her  allowance  on  the  day  after  he 
had  paid  her  the  weekly  amount  agreed  upon. 

In  view  of  the  scant  testimony  adduced,  and  of  the  fact  that  defend- 
ant had  been  regularly  paying  the  agreed  weekly  allowance  up  to  the 
day  before  the  complaint  was  lodged  against  him  that  he  was  a  disor- 
derly person,  there  should  have  been  some  evidence  of  a  request  or  de- 
mand upon  him  for  an  increased  allowance  Jbecause  of  inadequacy  or 
any  other  grounds  warranted  under  the  existing"  law  and  his  refusal  to 
comply  therewith,  before  being  summoned  into  court. 

The  defendant's  attorney  in  his  brief  practically  concedes  the  pro- 
priety of  increasing  the  amount  of  the  wife's  allowance,  but  he  urges 
that  the  stigma  of  the  defendant  being  a  "disorderly  person"  should  be 
removed  by  a  reversal.  We  think  that,  imder  the  facts  here  appearing, 
the  defendant's  attention  should  have  been  directed  before  coming 
into  court  to  the  plaintiflF's  claim  of  a  changed  situation,  which  justified 
an  additional  allowance  for  herself  and  her  child,  so  as  to  enable  him 
either  to  comply  with  or  refuse  her  request  and  afford  him  an  oppor- 
tunity to  defend  himself  against  the  charge  of  being  a  disorderly  per- 
son. 

The  order  should  be  reversed,  and  the  proceeding  dismissed.  Settle 
order  on  notice.    All  concur. 
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DONLON  V.  PEHB. 

(Supreme  Court,  Appellate  Term,  First  Department    May  12,  1921.) 

Bailment  <^14(1)— Tailor  not  liable  for  theft  of  clothes  left  for  presrinir. 

Where,  during  the  night,  defendant's  {ai^or  shop  was  entered,  and 
clothes  left  by  plaintiff  for  pressing  stolen,  defendant  cannot  be  held  Uable 
as  bailee;  it  appearing  that  there  was  a  single  door,  and  that  when  de- 
fendant and  his  sister  left  the  premises  they  locked  both  locks,  there 
being  nothing  to  show  negligence. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  John  Donlon  against  Andrew  F.  Pehr.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Reversed  and  dismissed. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

Myers  &  Goldsmith,  of  New  York  City  (Edward  Sachar,  of  New 
York  City,  of  counsel),  for  appellant. 
John  Donlon,  respondent  in  pro.  per. 

WHITAKER,  J.  The  defendant  is  a  tailor  and  repairs  clothes. 
He  has  a  shop  on  Lexington  avenue.  The  plaintiff  delivered  to  defend- 
ant at  his  shop  clothes  to  be  pressed.  Thereafter  the  shop  of  defendant 
was  entered  in  the  nighttime,  and  the  suit  left  with  the  defendant  by 
plaintiff,  with  other  goods,  was  stolen.  Defendant  had  but  one  door 
to  his  shop.  There  was  an  ordinary  lock  on  the  door  and  an  extra 
lock.  Defendant  and  his  sister  left  the  premises  at  8  o'clock  in  the 
evening  and  locked  both  locks.  The  next  morning  defendant  discov- 
ered the  robbery. 

The  respondent  has  failed  to  appear  upon  this  appeal.  Under  this 
state  of  facts,  the  judgment  must  be  reversed,  and  the  complaint  dis- 
missed, with  costs.  There  is  no  evidence  of  negligence  on  the  part 
of  defendant  as  a  bailee.  Claflin  v.  Meyer,  75  N.  Y.  260,  31  Am. 
Rep.  467;  Stevenson  v.  Hartman,  191  App.  Div.  406,  181  N.  Y.  Supp. 
465. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed,  with 
costs.    All  concur. 


LUZZATTO  V.  KAPLAN. 

(Supreme  CJourt,  Appellate  Term,  First  Department.    May  17,  1921.) 

Usury  ^=>33 — Transaction  held  not  usurious  under  evidenee. 

In  an  action  on  a  note  for  $425,  given  on  the  purchase  by  defendant  of 
a  diamond  ring,  wherein  defendant  set  up  separate  affirmative  defense  of 
usury  and  testified  that  the  purchase  price  of  the  ring  was  $425,  and  that 
he  agreed  to  purchase  the  ring  for  that  amount,  and  paid  plaintiff  $200 
in  cash  as  "interest,"  on  condition  that  plaintiff  would  wait  for  a  period 

Cs»ror  other  cases  see  same  topic  &  KEY-NUMB  UK  in  all  Key-Numbered  DttfesU  4  iAdsset 


Digitized  by 


Google 


Sup.  Ct.)  LUZZATTO  V.  KAPLAN  523 

(188N.Y.S.) 
of  two  years  for  the  payment  of  the  purchase  price  of  $4251x1  Installments, 
held,  that  It  conld  not  be  said  that  the  trial  court  erred  in  setting  aside 
a  verdict  in  flayor  of  defendant. 

Whltaker,  J.,  dissenting. 

Appeal  from  Municipal  Court,  B()rough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Lazarus  Luzzatto  against  Harry  Kaplan.  From  an  order 
setting  aside  a  verdict  for  defendant,  he  appeals.    Affirmed. 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

Breitbart  &  Breitbart,  of  New  York  City  (Charles  Breitbart,  of  New 
York  City,  of  counsel),  for  appellant. 

Harold  S.  Kohn,  of  New  York  City,  for  respondent 

PER  CURIAM.  Order  affirmed,  with  $25  costs  to  respondent  to 
abide  the  event. 

WHITAKER,  J.  (dissenting).  Action  on  a  promissory  note  made 
by  the  defendant  to  the  plaintiff  in  the  sum  of  $425,  dated  January  20, 
1920,  and  payable  in  the  city  of  New  York  on  demand.  The  answer 
sets  up  a  general  denial,  and,  as  a  separate  affirmative  defense,  usury. 
The  note  was  originally  given  by  defendant  upon  Uie  purchase  by  de- 
fendant of  a  diamond  ring.  The  cause  of  action,  however,  is  based 
solely  upon  the  note,  and  not  upon  the  contract  of  purchase  of  th^  ring. 
"The  plaintiff  testified  that  the  price  of  the  ring  was  $625,  and  that  he 
received  $200  on  account,  and  that  the  balance  of  the  purchase  price 
was  secured  by  the  defendant's  note  for  $425,  which  is  the  foundation 
of  this  action. 

The  defendant  testified  that  the  purchase  price  was  not  $625,  but 
$425 ;  that  with  the  consent  and  at  the  suggestion  of  plaintiff  he  had 
the  ring  appraised,  and  the  appraiser  fixed  the  value  at  $375,  and  that 
the  defendant  agreed  to  purchase  the  ring  for  $425,  and  paid  the  plain- 
tiff $200  in  cash  as  "interest,"  upon  condition  that  the  plaintiff  would 
wait  for  a  period  of  two  years  for  the  payment  of  the  purchase  price 
of  S425,  which  was  to  be  paid  in  installments,  and  for  which  the  note 
in  suit  was  given.  Defendant  paid  several  installments  over  a  period 
of  a  year.  Defendant  positively  testified  that  upon  the  original  trans- 
action the  purchase  price  was  $425,  and  that  he  paid  $200  cash  on  ac- 
count of  the  purchase  price,  which  was  $425,  and  not  $625,  as  claimed 
by  plaintiff,  but  as  "interest,"  and  upon  the  express  condition  that 
plaintiff  would  wait  two  years  for  the  payment,  not  of  part  of  the  pur- 
chase price,  but  of  the  whole  of  the  purchase  price  of  $425. 

If  this  testimony  by  the  defendant,  which  is  corroborated  by  defend- 
ant's wife,  be  true,  it  makes  out  in  my  opinion  a  clear  case  of  usury 
under  the  statute.  Mr.  Justice  Gardiner,  in  Dry  Dock  Bank  v.  Amer- 
ican Life  Insurance  &  Trust  Co.,  3  N.  Y.  344,  stated  the  rule  which 
perfectly  fits  the  facts  in  the  present  case,  as  follows : 

"Upon  the  sale  of  property  on  time,  the  purchase  money  becomes  a  debt 
which  is  forborne  for  the  period  limited  by  the  credit.  Accordingly,  where 
usury  is  disguised  tinder  a  sale  of  merchandise,  the  property  in  the  goods 
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passes  to  the  vendee,  but  the  excess  of  price  over  the  Just  value  is  considered 
as  a  premium  for  the  forbearance  of  the  debt,  founded  upon  a  presumed  loan 
of  so  much  of  the  purchase  money  as  is  equivalent  to  the  cash  value  of  the 
property  sold." 

The  general  principle  established  by  the  court  in  the  above  case  has 
been  adhered  to  and  applied  many  times  to  transactions  similar  to  those 
in  the  present  action.  Sections  22  and  23,  Webb,  Law  of  Usury;  Cyc 
p.  927. 

If  the  original  purchase  price  was  $425,  and  not  $625,  as  stated  by 
plaintiff,  and  the  defendant  paid  $2(X)  at  the  time  of  purchase,  and 
gave  his  note  for  $425,  to  be  paid  by  installments,  it  is  plain  that  the 
$200  above  the  purchase  price  must  have  been  paid  either  for  forbear- 
ance and  the  extension  of  credit  or  it  must  have  been  a  gift.  The 
jury  upon  a  fair  charge  have  found  the  facts  as  stated  by  the  defend- 
ant to  be  true,  and  the  evidence  in  my  opinion  preponderates  in  favor 
^f  the  defendant's  version  of  the  transaction. 

Many  cases  have  been  cited  by  the  respondent,  which  he  claims  dear- 
ly demonstrate  that  the  transaction  in  the  present  case  did  not  consti- 
tute usury,  and  the  appellant  has  also  cited  cases  which  he  claims  dem- 
onstrate that  the  transaction  did  constitute  usury.  The  question  of 
usury  depends  upon  the  facts  of  each  particular  case.  No  general  rule 
can  be  laid  down  which  will  be  applicable  to  cases  where  the  facts  dif- 
fer. The  question  always  is :  Were  the  facts  constituting^  a  particular 
transaction  such  as  to  bring  such  transaction  within  the  inhibition  of 
the  statute  against  usury?  And  while  judges  may  differ  upon  the  ques-. 
tion,  as  is  demonstrated  in  this  case,  this  court  is  of  the  opinion  that 
the  facts  in  the  present  case,  as  established  by  the  verdict  of  the  jury, 
are  such  as  to  bring  the  transaction  within  the  prohibited  terms  of  the 
statute. 

The  order  appealed  from  should  therefore  be. reversed,  with  $30 
costs,  and  the  verdict  of  the  jury  reinstated,  and  judgment  ordered  in 
favor  of  defendant. 


FRANKLIN  KNITTING  MILLS  ▼.  MEYERSON. 

(Supreme  Court,  Appellate  Division,  First  Department    May  27,  1921.) 

Pleading  <@=^385— Exclusion  of  letters,  as  not  within  bill  of  partleolan^  ei^ 
roneous. 

In  an  action  on  notes  given  by  defendant  for  stock  in  a  company  or- 
ganized and  incorporated  by  plaintiff,  wherein  defendant  daimed  dam- 
ages for  plaintifTs  failure  to  deliver  to  the  company  certain  goods  as 
provided  by  the  contract  between  the  parties,  where  plaintiff  moved 
for  a  bill  of  particulars  as  to  items  of  the  answer,  and  defendant,  with- 
out waiting  for  the  motion  to  be  granted,  gave  a  full  bOl,  setting  out 
copies  of  letters  addressed  to  plaintiff,  the  court,  when  defiendant  offered 
such  letters  in  evidence,  erred  in  refusing  to  receive  them  on  the  ground 
they  referred  to  oral  orders  previously  placed,  and  in  refusing  to  allow 
defendant  to  testify  to  the  oral  orders  on  the  ground  he  was  limited  by 
the  bill  of  particulars  to  written  orders. 

^s>For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  K«7-Numb«Md  Dlgesbi  A  IndezM 
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Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Franklin  Knitting  Mills  against  Isidor  H.  Mcyerson. 
From  a  judgment  for  plaintiff,  entered  on  a  directed  verdict,  and  from 
an  order  denying  defendant's  motion  for  new  trial,  defendant  appeals. 
Judgment  and  order  reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE* 
and  GREENBAUM,  JJ. 

House,  Grossman  &  Vorhaus,  of  New  York  City  (Charles  Goldzier, 
of  New  York  City,  of  counsel),  for  appellant. 

Otto  C.  Sommerich,  of  New  York  City  (Maxwell  C.  Kat2,  of  New 
Yoric  City,  ©n  the  brief),  for  respondent. 

PAGE,  J.  The  action  was  brought  to  recover  upon  four  certain 
promissory  notes  made  by  the  defendant  in  favor  of  the  plaintiff  for 
$1,800  each  payable  in  four  months.  The  answer  contains  a  defense 
and  counterclaim,  alleging  that  the  Smart  Set  Specialty  Clothing  Com- 
pany, Incorporated,  was  organized  and  incorporated  by  the  plaintilf 
for  the  express  purpose  of  manufacturing  and  selling  garments  to  be 
made  solely  out  of  the  goods  manufactured  by  the  plaintiff.  The  de- 
fendant entered  into  a  contract  with  the  plaintiff  to  purchase  from  it 
40  shares  of  the  stock  of  the  said  Smart  Set  Specialty  Company,  In- 
corporated, of  the  par  value  of  $50  each,  for  the  sum  of  $10,000. 
The  defendant  then  owned  10  shares,  and  thus  secured  the  entire  capital 
stock  of  the  said  corporation.  The  defendant  agreed  to  pay  for  said 
stock  the  sum  of  $9^000,  to  be  paid  $1,000  in  cash  and  $9,000  by  giving 
five  promissory  notes,  for  $1,800  each.  The  plaintiff  further  agreed 
in  said  contract  to  extend  to  the  said  corporation  60  days'  credit  in 
amount  not  to  exceed  $2,500,  this  provision  to  continue  during  the  life 
of  the  contract,  so  that  the  said  corporation  should  at  all  times  have 
standing  a  credit  for  merchandise  of  $2,500. '  The  plaintiff  also  agp-eed, 
as  soon  as  possible  after  receiving  orders,  and  in  the  usual  course  of 
business,  to  deliver  to  the  said  corporation,  on  account  of  said  credit, 
knit  cloth  manufactured  by  the  party  of  the  first  part  of  the  quality, 
shades,  and  prices  therein  specifically  set  out.  The  answer  further  al- 
leges that  the  plaintiff  has  failed,  refused,  and  neglected  to  furnish  to 
the  Smart  Set  Specialty  Clothing  Ct)mpany,  Incorporated,  the  goods 
mentioned  in  said  contract,  although  the  same  have  been  duly  ordered 
and  demanded,  and  that  such  goods  as  the  plaintiff  did  furnish  were 
of  an  inferior  grade  and  defective  both  in  worionanship  and  quality 
of  material,  and  that  the  notes  mentioned  in  the  complaint  were  the 
notes  mentioned  in  the  contract.  Damages  are  alleged  in  the  sum  of 
$50,000.  There  are  other  allegations  of  the  answer  that  would  be 
appropriate  to  a  defense  of  fraud,  in  that  the  representations  that 
plaintiff  would  furnish  and  deliver  the  goods  were  made  as  an  induce- 
ment to  entering  into  the  contract,  and  that  at  the  time  said  represen- 
tations were  made  the  plaintiff  had  no  intention  of  carrying  them  out. 

The  plaintiff  moved  for  a  bill  of  particulars  of  some  17  different  items. 
The  defendant,  without  waiting  for  the  motion  to  be  granted,  gave 
a  very  full  bill  of  particulars,  which  covered  39  pages  of  the  case  on 
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appeal.  The  particular  point  with  which  this  appeal  is  concerned  is 
the  answer  to  the  "tenth"  and  ''eleventh"  demands.  The  tenth  re- 
quired the  defendant  to  state  when  and  where  he  ordered  and/or  de- 
manded the  goods  mentioned  in  the  contract,  and  the  eleventh,  whether 
th^t  order-  and/or  demand  was  in  writing  or  oral,  and,  if  in  writing, 
when  and  where  made,  and  a  copy  thereof.  In  response  to  these  de- 
mands the  defendant  stated : 

"10.  The  defendant,  for  the  Smart  Set  Specialty  Clothing  Company,  Incor- 
porated,  ordered  the  goods  and  demanded  them  through  the  medium  of  the  mall, 
addressed  to  Franklin  Knitting  Mills,  511-^19  East  Seventy-Second  street,  and 
also  at  the  said  address  by  calling  there  personally  and  haying  Rose  H. 
Meyerson  call  personally  at  the  office. 

**11.  The  said  orders  were  in  writing  and  the  demands  for  their  delivery  were 
In  writing  and  at  times  oral;  the  orders  were  addressed  to  the  Franklin 
Knitting  Mills,  511-^19  East  Seventy-Second  Street,  New  York,  and  the 
demand,  when  in  writing,  was  addressed  toi  said  address,  and,  when  oral, 
was  made  either  by  the  defendant  herein  or  by  Rose  H.  Meyerson  at  the 
plaintll¥'s  address,  and  was  made  to  the  president  or  treasurer,  and  at 
times  both,  of  the  plaintiff  corporation.  Some  of  the  orders  and  some  of  the 
demands  are  as  follows." 

There  followed  copies  of  19  letters  addressed  to  the  Franklin  Mills. 
When  the  defendant  offered  these  letters  in  evidence,  the  court,  on  the 
objection  of  the  plaintiff,  refused  to  receive  them,  on  the  ground  that 
they  referred  to  oral  orders  that  had  been  theretofore  placed,  and  re- 
fused to  allow  the  defendant  to  testify  to  the  oral  orders,  because  he 
was  limited  by  a  bill  of  particulars  to  written  orders,  and,  of  course, 
the  defendant  being  unable  to  proye  his  counterclaim,  the  court  directed 
a  verdict  for  the  plaintiff.  In  this  I  think  the  learned  trial  judge  was 
too  technical ;  for,  although  many  of  the  letters  did  refer  to  orders  that 
had  been  given  theretofore,  the  orders  were  repeated  in  the  written- 
letters. 

The  respondent  seeks  to  justify  this  ruling  by  citing  cases  that  refer 
to  oral  contracts  of  sale  where  there  has  been  a  subsequent  written 
confirmation.  In  such  cases  the  courts  have  held  that  the  oral  agree- 
ment was  the  contract  between  the  parties,  and  that  they  were  not 
limited  by  the  terms  of  the  written  confirmation ;  but  the  contract  was 
to  be  determined  from  the  oral  agreement.  This  rule  is  not,  however, 
to  be  applied  to  orders.  There  can  be  only  the  one  contract  of  sale ; 
whereas,  there  may  be  any  number  of  repetitions  of  orders,  each  one  of 
which  would  constitute  in  itself  an  order. 

For  this  reason  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event.  AIL 
concur. 


Digitized  by 


Google 


Sup.  Ct)  UTEBS  V.  MY£Ba  £27 

(188  N.T.S.) 

MYERS  T.  MYERS. 

(Sopreme  Court,  Appellate  Diyision,  First  Department    May  27,  1921.) 

Adoption  ^=s>16— Complidiit  beld  not  to  show  faists  invalidating  adoption  on 
aecoont  of  parol  agreemeDt  father  nright  reelaim  diild. 

Oomplaint  by  a  father  to  annul  orders  for  the  adoption  of  his  infant 
daughter  after  her  mother's  death,  alleging  that  on  representations  of  the 
attorney  for  his  employer  he  executed  adoption  papers  in  favor  of  his 
mother,  relying  on  a  verbal  agreement  that  he  might  have  the  child  him- 
self whenever  he  desired,  held  not  to  show  facts  invalidating  ttxe  adoption 
by  his  mother,  so  that  such  complaint  failed  as  to  a  second  adoption  order, 
made  on  the  duly  executed  and  acknowledged  consent  of  the  mother, 
whereby  the  child  was  duly  adopted  by  plaintiff  father's  sister. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  David  W.  Myers  against  Hazel  A.  Myers,  an  infant. 
From  an  order  dismissing  the  complaint  on  defendant's  motion  for 
judgment  on  the  pleadings,  consisting  of  the  complaint  and  answer, 
and  from  the  final  judgment  dismissing  the  complaint,  pursuant  to  the 
order,  plaintiff  appeals.     Order  and  judgment  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
MERRELL,  and  GREENBAUM,  JJ. 

Ralph  Stout,  of  New  York  City,  and  Adolph  Ruger,  of  Brooklyn, 
for  appellant. 

Frank  B.  York  and  York  &  York,  all  of  New  York  City,  for  re- 
spondent. 

LAUGHLIN,  J.  This  is  an  action  brought  for  the  annulment  of 
two  orders  for  the  adoption  of  the  defendant,  who  is  plaintiff's  child. 
Defendant  was  bom  on  the  4th  of  January,  1905.  Her  mother  died  on 
the  11th  of  March,  1906,  and  on  the  31st  day  of  that  month  an  order 
in  due  form  as  prescribed  by  the  adoption  statutes  was  made  by  Judge 
Aspinall,  county  judge  of  Kings  county,  allowing  and  confirming  the 
adoption  of  the  defendant  by  the  mother  of  the  plaintiff.  The  order 
recites  that  the  plaintiff  and  the  defendant  and  her  grandmother  per- 
sonally appeared  before  the  judge  and  were  examined  by  him,  and  the 
petition  for  adoption  and  the  order  show  that  the  plaintiff  signed  and 
acknowledged  before  the  county  judge  on  that  day  a  formal  certificate 
consenting  to  the  adoption.  The  order  and  plaintiff's  consent  thereto 
are  not  set  forth  in  the  complaint;  but  they  are  made  part  of  the  an- 
swer, and,  as  will  be  sjgen,  they  contain  only  what  the  statute  required, 
and  failure  to  comply  with  the  statute  is  not  shown  by  the  complaint. 

The  complaint  contains  allegations  tending  to  show  that  the  plain- 
tiff was  misled  and  deceived  by  his  sister  and  by  an  attorney  into  going 
before  the  county  judge  and  executing  his  consent  to  the  adoption.  It 
contains  no  allegation  with  respect  to  any  false  representation  made 
at  the  time  of  the  adoption,  or  with  respect  to  the  contents  of  the 
paper,  which  he  executed,  and  which  was  his  consent  to  the  adoption. 
It  is  alleged  that  the  plaintiff  and  his  sister  were  domestic  servants  in 
the  employ  of  Dr.  Shepard,  a  physician  of  prominence  and  wealth; 

^s»For  other  cases  see  same  (oplc  ft  KBY-NUMBBR  in  all  Key-Numbered  Dtiests  ft  Indexes 
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that  plaintiff's  sister  applied  to  him  for  leave  to  take  and  bring  up  the 
defendant,  and  he  declined  her  request,  and  thereupon  his  mother 
offered  to  take  and  care  for  the  child,  and  he  agreed  to  place  the  de- 
fendant wi"h  his  mother  until  she  attained  an  age  when  it  would  be 
possible  for  him  to  care  for  her,  or  tmtil  a  change  in  his  financial  cir- 
cumstances, by  which  he  would  be  better  able  to.  give  her  the  care  and 
attention  which  she  required,  and  that  he  was  then  advised  by  Frank 
B.  York,  an  intimate  acquaintance  of  and  the  attorney  for  Dr.  Shep- 
ard,  that  it  would  not  be  lawful  for  his  mother  to  take  the  defendant 
without  the  approval  of  the  court,  and  that  it  would  be  necessary  for 
him  to  go  with  his  mother  and  the  defendant  to  court,  and  to  have  the 
court  approve  the  arangement,  and  that  he  believed  said  statements  at 
the  time,  "and  relied  on  them  in  his  subsequent  acts,"  and  accordingly 
on  the  31st  of  March,  1906,  went  with  his  mother  and  the  defendant 
to  the  County  Court  in  Kings  county,  "and  appeared  before  some  per- 
son unknown"  to  him,  and  "then  and  there  signed  some  papers,  the 
purport  of  which  was  not  explained  to  him,  but  which  he  had  just 
been  informed  and  believes  was  a  consent  on  his  part  to  the  legal 
adoption"  of  the  defendant  by  his  mother ;  and  he  was  not  at  any  time 
informed  by  his  mother,  or  by  York,  or  by  any  other  person,  "that  by 
signing  of  the  adoption  papers  above  referred  to  he  would  sever  or  in 
any  way  abrogate  his  relationship,  either  legal  or  otherwise,  to  the  said 
child,  but  he  was  at  all  times  told  and  led  to  believe  by  them  that  the 
said  child  would  be  restored  to  him  at  any  time  he  desired." 

Plaintiff  does  not  state  whether  or  not  he  read  the  paper  which  he 
signed,  which  was  the  consent  for  the  adoption  of  the  defendant,  or 
that  he  was  induced  to  refrain  from  reading  it  by  any  misrepresenta- 
tion of  fact,  or  that  any  misrepresentation  of  fact  with  respett  to  the 
contents  of  the  paper  was  made  to  him.  On  no  theory  was  he  justi- 
fied in  relying  blindly  on  the  statement  made  by  York  that  it  would 
not  be  lawful  for  his  mother  to  take  the  custody  of  the  child  tempo- 
rarily, if  that  is  all  the  agreement  contemplated ;  and  he  is  not  entitled 
on  the  facts  alleged  to  be  relieved  from  his  formal  appearance,  and 
acts  in  accorcUnce  with  the  statute,  before  the  county  judge  in  the 
adoption  proceeding.  The  original  adoption  presumably  was  made  in 
the  form  and  manner  required  by  the  statute,  and  the  plaintiff,  having 
failed  to  show  facts  invalidating  it,  is  not  entitled  to  have  the  order 
canceled.  Thus  the  entire  theory  of  his  complaint  fails,  for  the  sec- 
ond adoption  order,  which  was  made  by  the  surrogate  of  Kings  coun- 
ty on  the  21st  day  of  December,  1908,  was  made  on  the  duly  executed 
and  acknowledged  consent  of  the  plaintiff's  mother,  who  was  then  the 
foster  parent  of  the  defendant,  and  by  it  defendant  was  duly  adopted 
by  the  plaintiff's  sister. 

The  complaint  contains  other  allegations  with  respect  to  facts"  which 
transpired  after  the  original  adoption,  upon  which  he  claims  that  the 
second  adoption  was  fraudulent  and  void;  but  it  is  not  alleged  that 
any  fraud  or  deception  was  perpetrated  on  the  foster  parent,  and  any 
fraud  or  deception  that  may  have  been  practiced  upon  plaintiff  is  im- 
material, for  his  consent  to  the  second  adoption  was  not  required. 
Plaintiff's  sister,  the  second  foster  parent  of  the  def endant,  died,  leav- 
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ing  a  last  will  and  testament,  giving  half  of  her'  residuary  estate  to  the 
defendant,  and  the  income  from  the  entire  residuary  estate  to  her  when 
she  attained  the  age  of  30  years,  and  appointing  said  York  sole  execu- 
tor without  bond  and  testamentary  guardian  of  the  defendant,  and  a 
codicil  modifying  the  will  by  giving  the  defendant  only  the  income  from 
the  entire  residuary  estate  for  lite.  Haintiflf  alleges  that  said  York 
and  his  father,  who  was  also  an  attorney,  procured  the  execution  of  the 
will  by  undue  influence,  in  order  that  they  might  obtain  possession  and 
control  of  the  estate,  and  that  said  York  procured  the  execution  of  the 
codicil  by  undue  influence,  in  order  that  he  might  have  control  of  the 
residuaiy  estate  and  of  the  income  thereof,  and  for  that  purpose  had 
it  provided  in  the  codicil  that  his  disposition  of  the  income  should  not 
be  questioned  by  any  person  or  in  any  court,  and  that  he  induced  the 
testatrix  to  appoint  him  testamentary  guardian  for  the  same  purpose. 
Plainly  those  allegations  have  no  bearing  on  the  validity  of  the  adop- 
tion orders. 

Since  the  allegations  of  the  complaint  are  insufficient  on  any  theory 
to  warrant  the  annulment  of  th^  adoption  orders,  it  is  unnecessary  to 
consider  whether,  otherwise,  the  action  might  be  maintained  against  the 
infant  as  a  sole  party  defendant,  and  with  respect  to  whose  conduct 
in  the  premises  no  charge  is  or,  owing  to  her  age  at  the  time,  could  be 
made. 

It  follows  that  the  order  and  judgment  should  be  affirmed,  with 
costs.    All  concur. 


FOWLEB  ▼.  FOWLER. 

(Supreme  Court,  Appellate  Division,  Third  Department.    May  24,  1921.) 

1«  Deedb  4$»71— Duress  not  ooneluMvely  estabOsbed  by  imprisonmeiit  wben 
deed  was  executed. 

To  establish  duress  by  imprisonment,  it  must  appear  that  the  action 
was  influenced  by  the  restraint,  and  the  execution  of  a  deed  while  in 
prison  is  not  to  be  avoided  merely  because  of  that  fact,  but  only  if  it  was 
procured  by  the  coercion  of  the  restraint,  and  coercion  is  not  established 
as  a  necessary  conclusion  from  proof  that  the  restraint  was  unlawful. 

Z.  Dw&B  ^»)^11(6)— -Eyidenee  held  not  to  show  that  grantor  was  unlawfdlly 
hniKiflOiied  to  procure  deed. 

In  an  action,  to  cancel  a  deed  and  separation  agreement  executed  by  a 
husband  while  in  prison  on  charge  of  assault  on  his  wife,  evidence  by  the 
husband  that  the  wife  was  the  assailant,  and  that  she  lutd  him  arrested  ta 
force  the  execution  of  the  instruments,  held  not  sufficient  to  show  that 
defendant  was  arrested  and  held  for  the  grand  Jury  and  for  trial  for  an 
improper  purpose  without  just  cause. 

8.  Deeds  ^=»74 — Delay  by  attorneys  does  not  excuse  failure  to  sne  promptly 
for  duress. 

The  failure  of  a  grantor  to  bring  a  suit  to  cancel  the  deed  for  duress  for 
more  than  two  years  after  the  execution  thereof  is  not  excused  by  his 
statement  that  it  was  the  fault  of  his  attorneys,  who  were  authorized  ta 
bring  the  action  two  years  before  they  did. 

or  other  cases  spe  same  topic  &  KBT-NUMBER  In  all  Key-Numbered  Digests  ft  Indexe» 
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4«  Deeds  <9=>74— l^ariy  rtaiming  duress  most  act  promptly. 

The  grantor  of  a  deed,  claiming  the  right  to  have  it  canceled  for  duress, 
should,  like  one  who  attempts  to  repudiate  a  contract  on  the  ground  of 
fraud,  act  promptly,  or  he  will  be  deemed  to  have  elected  to  affirm  Che 
transaction. 

Appeal  from  Trial  Term,  Broome  County. 

Action  by  Burt  A.  Fowler  against  Elizabeth  M.  Fowler,  to  cancel  a 
deed  and  separation  agreement  on  the  ground  of  fraud  and  duress. 
Judgment  dismissing  the  complaint,  and  plaintiff  appeals.    Affirmed. 

The  opinion  of  Tuthill,  J.,  at  Trial  Term,  was  as  follows: 

This  action  was  commenced  on  or  about  September  5,  1910,  to  set  aside  a 
deed  executed  and  delivered  by  the  plaintiff  to  the  defendant,  his  wife,  October 
24,  1916,  and  also  a  separation  agreement  between  the  parties  of  like  date,  on 
the  ground  of  fraud  and  duress.  The  contention  of  plaintiff  is  that  during 
the  night  of  August  14, 1916,  in  their  home  in  Johnson  City,  N.  Y.,  he  was  bru- 
aUy  assaulted  by  his  wife,  resulting  in  most  serious  injuries  of  a  pennaneni 
nature,  from  which  he  is  still  suffering,  and  also  compelling  him  to  submit  to 
two  operations.  The  plaintiff  further  claims  that  the  defendant  caused  his 
arrest,  alleging  that  he  assaulted  her ;  that  he  was  subsequently  indicted  for 
assault  in  the  second  degree,  and  was  in  jail  awaiting  trial  for  about  two 
months ;  that  his  counsel  betrayed  him ;  that  he  pleaded  guilty  to  assault  In 
the  third  degree  and  received  a  suspended  sentence  under  a  misapprehension 
and  misrepresentations;  that  he  was  bewildered  and  incompetent  to  execute 
the  deed  and  separation  agreement,  and  did  so  without  comprehending  the 
nature  of  his  act,  all  of  which  he  asserts  was  the  result  of  a  conspiracy  In 
which  his  ivife  was  the  principal.  The  defendant's  motives,  plaintiir  asserts, 
were  to  secure  his  equity  in  the  property  he-  conveyed  and  his  wife's  desire 
to  rid  herself  of  him  after  she  had  completely  stripped  him  of  his  property. 

It  will  serve  no  useful  purpose  to  recite  all  the  details  given  by  the  plaintiff 
of  the  alleged  assault.  I  am  satisfied,  from  plaintifTs  statement  and  ob- 
serving him  as  a  witness,  that  his  story  is  the  result  of  a  fertile  imagination 
and  the  brooding  over  his  troubles  until  it  has  become  almost,  if  not  quite,  a 
delui^on.  In  many  respects  his  statements  of  the  occurrence  between  hinoiself 
and  his  wife  on  the  night  in  question  are  not  only  most  improbable,  but  un- 
believable. For  instance,  he  swears  that  during  the  battery  "she  struck  me  in 
the  back  with  a  cobblestone,  and  broke  the  sixth  vertebra  in  the  spine. 
•  •  ♦  Then  she  came  back  and  kept  hanging,  [around],  and  finally  she  up 
and  struck  me  on  the  left  foot,  and  took  the  toenail  off  clean.'*  In  describing 
a  portion  of  the  scene  he  says:  "Then  she  went  in  the  next  room,  in  the 
dining  room ;  came  back  and  laid  on  the  bed  beside  me,  with  her  left  hand  off 
the  bed  with  the  stone  in  it;  then  in  a  couple  of  minutes  gave  a  lunge  on 
her  feet,  grabbed  her  hands  on  her  wrists,  grabbed  her  hair  over  her  face,  and 
jammed  her  head  on  the  left  side  of  the  door."  To  expect  belief  in  such  and 
similar  testimony  of  plaintiff  is  overtaxing  credulity. 

Previously,  and  particularly  during  the  summer  of  1916,  there  had  been 
domestic  trouble  between  the  parties,  resulting  largely  from  plaintilTa  in- 
temperate habits,  and  the  defendant  bad  complained  of  ^is  failure  to  prop- 
erly support  her  and  their  child.  The  defendant  appears  to  be  a  thrifty, 
hard-working  woman,  and  by  her  needle  was  able  to  earn  her  own  way  and  a 
modest  accumulation,  part  of  which,  at  least,  she  loaned  plaintiff.  The 
amount  of  the  loan  is  disputed.  On  September  23,  1915,  plaintiff  gave  the  de- 
fendant a  deed  with  a  defeasance  clause  therein  for  the  amount  of  "moneys 
that  he  had  heretofore  borrowed  of  her  with  interest  thereon."  This  instru- 
ment was  in  effect  on  October  24,  1916,  when  the  plaintiff  gave  the  defend- 
ant the  deed  he  now  asks  to  have  set  aside.  The  plaintiff  claims  In  July. 
1916.  he  went  to  the  house  and  tendered  the  amount  which  he  alleges  be  owed 
the  defendant,  $397.56,  and  his  narrative  of  the  occurrence  is  that  the  defend- 
ant said :  *'You  will  never  see  the  day  you  will  pay  me.    She  took  the  teakettle 

*• ■ 
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off  the  stove  and  scalded  me  and  drove  me  out  doors.  That  was  all  the,  con- 
versation." From  the  evidence  It  may  be  properly  found  that  the  premises 
were  worth  about  $4,000  in  October,  1916.  There  was  a  mortgage  thereon  of 
$2,500,  adding  to  which  the  amount  plaintiff  conceded  he  owes  defendant. 
$307.55,  the  equity  therein  was  about  $1,200. 

Ijl]  The  only  question  of  moment  is  whether  the  defendant  executed  th« 
deed  and  separation  agreement  under  duress  of  imprisonment.  The  rule  of 
law  api^icable  is  stated  by  Judge  Ck>oley  in  Feller  v.  Green,  26  Mich.  70,  72. 
as  follows:  '*To  make  out  the  defense  of  duress  of  imprisonment,  it  must 
appear  that  the  party's  action  has  been  influenced  by  the  restraint.  If  he  has 
only  paid,  or  secured,  a  just  debt,  while  held  in  custody,  the  transaction  is 
not  to  be  avoided,  unless  he  did  so  because  of  the  custody.  The  question  is 
one  of  fact,  whether  he  was  coerced,  or  acted  willingly ;  anid  the  conclusion  of 
coercion  is  not  a  necessary  and  unavoidable  one  from  the  fact  of  unlawful 
restraint." 

1^1  Under  the  evidence  I  cannot  And  the  defendant's  arrest  and  holding 
for  the  grand  Jury,  and  trial,  were  for  an  improper  purpose,  without  just 
cause,  or  for  unlawful  purposes.  He  had  reputable  and  learned  attorneys  to 
advise  him,  and  I  have  no  doubt  whatever  they  gave  him  their  best  judgment 
and  sincere  anu  conscientious  advice,  and  that  the  plaintiff  acted  thereon  ac- 
cordingly of  his  own  free  will,  and  not  as  the  result  of  restraint  or  coercion. 
The  defendant  at  the  time  had  an  alleged  cause  of  action  against  the  plain- 
tiff for  separation,  which,  from  what  had  occurred,  was  apparently  well  found- 
ed. I  believe  his  conduct  toward  his  wife  had  been  such  as  to  render  it  unsafe 
and  improper  for  her  to  live  with  him.  He  owed  his  wife  and  child  the  duty  to 
support  them.  Under  the  separation  agreement  the  wife  assumed  such  bur- 
dens, and  the  reasonable  deduction  is  that  to  relieve  himself  from  such  obli- 
gation he  executed  the  deed  and  the  agreement  of  separation. 

[3,4]  Certain  evidence  given  by  the  plaintiff  convinces  me  that  he  knew 
and  appreciated  fully  what  he  was  doing  In  signing  these  instruments.  During 
his  redirect  examination  he  stated  to  the  court  that  after  the  giving  of  the 
deed  he  got  back  certain  personal  property  from  defendant,  such  as  clothing, 
desk,  table,  etc.,  and  that  he  knew  at  the  time  he  received  the  articles  that 
it  was  part  of  the  understanding  entered  into  at  the  time  of  signing  the  papers 
that  she  was  to  turn  over  those  articles.  They  were  delivered  to  him  about 
a  week  thereafter,  but  no  attempt  was  then  made  to  disaffirm  the  transaction 
or  to  deny  its  legality,  which  would  have  been  most  natural,  had  plaintiff  be- 
lieved such  to  be  the  fact.  He  waited  nearly  two  years  before  bringing  the 
action.  The  reason  he  gives  for  the  delay  is  **on  account  of  my  attorney.  He 
was  to  bring  me  action  two  years  ago."  This  is  hardly  sufficient  reason  for 
delay.  It  was  held  in  O.  P.  R.  R.  Co.  v.  Forrest,  128  N.  Y.  83,  fi3,  28  N.  B. 
137,  139,  that  "one  entitled  to  repudiate  a  contract  on  the  ground  of  duress 
should,  like  one  who  attempts  to  repudiate  a  contract  on  the  ground  of  fraud, 
act  promptly."  In  Colon  &  Co.  v.  180th  St.  Building,  etc.,  141  App.  Div.  441, 442, 
126  N.  Y.  Supp.  226,  the  court  held  that  it  is  "a  fundamental  and  well- 
settled  rule  that  one  who  would  repudiate  a  contract  on  the  ground  of  fraud 
and  duress  must  act  promptly,  or  he  will  be  deemed  to  have  elected  to  affirm 
it." 

After  a  careful  consideration  of  the  evidence,  and  especially  the  plaintlfTs, 
upon  which  the  material  part  of  his  cause  of  action  rests,  I  am  satisfied  that 
justice  requires  the  dismissal  of  the  complaint,  with  costs. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  VAN  KIRK,  and  HENRY  T.  KELLOGG,  JJ. 
F.  Newell  Gilbert,  of  Binghamton,  for  appellant. 
Urbane  C.  Lyons,  of  Binghamton,  for  respondent. 

PER  CURIAM.  Judgment  unanimously  affirmed,  with  costs,  on  the 
opinion*  of  Tuthill,  J.,  at  Trial  Term. 
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BIAAS  et  aJL  ▼.  MALfiVINSKY. 

(Supreme  Court,  Appellate  Divlsioii,  First  Department.    May  27,  1921.) 

1.  Money  lent  <t=>2 — ^Lender  may  sue  on  original  loan  or  note. 

A  lender  may  either  sue  on  original  loan  or  on  a  note  given. 
3.  Pleading  ^=»96— Defense  of  usury  must  be  pleaded  in  <Nrdinary  and  eonciae 
language. 

One  pleading  usury  in  defense  must  state  sucli  defense  in  ordinary  and 
concise  language,  without  repetition,  as  required  by  Ck>de  Ciy.  Proc.  |  500. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Max  Maas  and  others,  as  executors  of  the  last  will  and  tes- 
tament of  Sarah  D.  Maas,  deceased,  against  Moses  L.  Malevinsky. 
From  a  resettled  order  denying  plaintiff's  motion  to  strike  out  and  to 
make  more  definite  and  certain  various  allegations  and  matters  set 
forth  arid  recited  in  the  defendant's  answer,  plaintiffs  appeal.  Order 
reversed,  and  motion  granted,  with  leave  to  defendant  to  serve  amend- 
ed  answer 

Argued' before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
MERRELL,  and  GREENBAUM,  JJ. 

Wise  &  Seligsberg,  of  New  York  City  (Leon  Lauterstein,  of  New 
York  City,  of  counsel,  and  Samuel  A.  Adamson,  of  New  York  City, 
on  the  brief),  for  appellants. 

O'Brien,  Malevinsky  &  DriscoU,  of  New  York  City  (M.  L.  Malevin- 
sky, of  New  York  City,  of  counsel),  for  respondent. 

GREENBAUM,  J.  The  complaint  alleges  in  plain  and  concise  words 
the  making  of  a. loan  to  defendant  of  $9,WX)  by  plaintiffs*  testatrix,  the 
defendant's  mother-in-law,  at  his  request,  between  and  during  the 
years  1906  to  1909,  a  promise  by  defendant  to  repay,  payment  of  $1,500 
during  the  lifetime  of  the  testatrix  on  account,  defendant's  promise  aft- 
er her  death  to  the  plaintiffs,  as  executors,  to  pay  the  balance  of 
$7,500  on  or  before  May  1,  1920,  and  defendant's  failure  to  pay  any 
part  of  said  balance,  excepting  the  sum  of  $2,500. 

Simple  as  is  this  complaint,  the  answer  contains  denials  that  are 
evasive  in  character  and  defenses  couched  in  language  which  lacks 
clarity  of  meaning  and  gives  a  semblance  of  defenses,  which  upon 
close  examination  tend  to  lead  to  confusion  and  uncertainty  as  to  what 
some  of  them  really  are.  In  the  second  paragraph  of  the  answer  the 
defendant  denies — 

"each  and  every  allegation  set  forth  and  contained  In  paragraphs  3,  4,  5,  6, 
7,  and  8  of  the  complaint,  except  as  hereinafter  specifically  admitted." 
(Italics  ours.) 

Although  there  are  apparently  explicit  denials,  a  loophole  is  left 
open  in  qualifying  them  with  the  exception  as  to  alleged  specific  admis- 
sions, which  are  difficult  of  ascertainment.  The  only  direct  admission 
appears  in  the  "third"  paragraph  of  the  answer,  in  which  it  is  aliened 
that  the  "plaintiffs'  testatrix  loaned  defendant  the  sum  of  $9,000" 
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prior  to  the  year  1910,  coupled,  however,  with  a  reference  to  a  denial 
of  indebtedness  because  of  the  acceptance  by  the  testatrix  of  certain 
promissory  notes  of  defendant,  the  details  of  which  are  not  disclosed. 
In  the  ''fourth"  paragraph  there  is  a  jumble  of  statements  concerning 
promissory  notes,  which  tend  further  to  confuse  the  issues. 

The  answer  also  contains  three  so-called  separate  defenses,  in  each  of 
which  there  is  a  reafiirmation  of  each  of  the  criticized  all^ations  in 
paragraphs  2,  3,  and  4  of  the  answer.  With  such  denials  left  in  the 
answer,  plaintiffs  would  not  be  in  a  position  to  contest  the  sufficiency 
of  any  of  these  defenses  upon  motion. 

The  first  defense  apparently  seems  to  be  based  upon  the  theory  that 
when  the  defendant  executed  his  notes  it  was  understood  between  him 
and  his  mother-in-law  that  he  need  not  pay  the  note  or  notes  when 
due,  but  at  his  "convenience  and  choice"  and  that  he  does  not  find  it 
convenient  at  present  to  pay.  The  second  defense  seems  to  be  predicat- 
ed upon  the  idea  that,  if  plaintiffs  have  any  cause  of  action  whatsoever, 
it  is  upon  a  promissory  note  and  not  upon  the  loan. 

[1  ]  It  seems  to  be  well  settled  that  a  lender  m^y  sue  upon  the  original 
loan  or  upon  the  note,  if  one  is  given.  Jagger  Iron  Works  v.  Walker, 
76  N.  Y.  521,  524;  St.  Albans  Beef  Co.  v.  Aldridge,  112  App.  Div.  803, 
806, 99  N.  Y.  Supp.  398. 

[2]  The  third  defense  is  based  upon  the  plea  of  usury.  If  defend- 
ant has  any  genuine  defenses  to  the  plaintiffs'  claim,  there  is  no  rea- 
son why  he  should  not  be  obliged  to  state  them  in  ordinary  and  con- 
cise language,  without  repetition,  as  required  by  section  500  of  the 
Code  of  Civil  Procedure,  and  why  he  should  not  aver  his  denials  in 
such  clear  and  unequivocal  language  that  "he  who  runs  may  read." 

The  order  is  reversed,  with  $10  costs  and  disbursements,  and  the 
motion  granted,  with  $10  costs,  with  leave  to  the  defendant  to  serve 
an  amended  answer,  upon  the  payment  of  taxable  costs  and  disburse- 
ments to  date.    All  concur. 


E.  MOCH  CO.  v.  BRYANT  PARK  BANK. 

(Supreme  Court,  Appellate  Division,  First  Department    May  27,  1^1.) 

1.  CorporatiooB  ^»429-*Baiik  JuBtifled  in  rtHjiog  on  eertiflealie  aa'to  au- 
tliority  of  presideiil  and  treasurer  of  depositor  company  to  sign  checks. 

Defendant  bank,  with  which  an  account  was  opened  in  the  name  of 
X>laintiff  company  by  its  president  and  treasurer,  the  same  individual, 
held  Justified  in  paying  in  1908  checks  drawn  on  the  account  in  reUance 
on  the  certificate  filed  with  it  purporting  to  set  forth  the  minutes  of 
plaintiff  company's  board  of  directors,  dated  1905,  and  a  resolution  of 
sach  date  that  the  president  and  treasurer  was  authorized  to  sign 
checks,  notes,  and  drafts. 

Z.  Corporaltav    ^=»425  (5) —Depositor   eompaay    estopped   by    issuance   of 
eertiflcat^  to  deny  truth  of  representation. 

Issuance  to  defendant  bank  by  plaintifl!  company  of  the  certificate  of 
its  secretary  that  Its  president  and  treasurer  was  such  and  authorized  to 

^ssFor  other  cases  see  same  topic  &  KET-NUMBBR  in  aU  Key-Numbered  Digests  A  IndezM 


Digitized  by 


Google 


534  188  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

sign  Its  checks  held  to  have  estopped  plaintiff  company,  suing  defendant 
bank  to  recover  funds  deposited  therein  and  checked  out  by  the  president 
and  treasurer,  from  denying  the  truth  of  the  representation  of  its  secre- 
tary. 

Appeal  from  Trial  Term,  New  York  County. 

Action  hy  the  E.  Moch  Company  against  the  Bryant  Park  Bank. 
From  a  judgment  for  plaintiff,  entered  on  the  verdict  of  a  jury  ren- 
dered by  direction  of  the  court,  and  from  an  order  denying  its  motion 
for  new  trial,  defendant  appeals.  Judgment  and  order  reversed,  and 
new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
MERRELL,  and  GREENBAUM,  JJ. 

James  W.  McElhinney,  of  New  York  City  (Benjamin  L.  Fairchild, 
of  New  York  City,  of  counsel),  for  appellant. 
William  Bondy,  of  New  York  City,  for  respondent. 

GREENBAUM,  J.  .The  complaint  alleges  in  paragraph  III  that  be- 
tween September  18  and  December  6,  1908,  defendant  received  moneys 
of  and  belonging  to  the  plaintiff  to  and  for — 

"the  use  of  the  plaintiff  amounting  in  the  aggregate  to  the  sum  of  $15,180^, 
which  the  defendant  refused  to  pay  to  the  plaintiff,  although  duly  demanded." 

Plaintiff  called  a  single  witness  to  compute  the  amount  of  interest 
upon  the  claim  and  rested.  The  evidence  on  behalf  of  the  defendant 
uncontradictedly  establishes  the  following  facts : 

When  the  account  was  opened  with  the  defendant  bank,  its  vice 
president  and  cashier  told  Eugene  Moch,  who  was  then  president  of 
the  defendant  corporation,  that  no  moneys  could  be  withdrawn  from 
the  account,  unless  he  first  obtained  a  certificate  from  the  plaintiff 
showing  who  were  authorized  to  draw  against  the  account.  A  printed 
blank  form  was  handed  to  the  plaintiff's  president,  for  the  purpose  of 
having  it  filled  out  as  a  certificate  of  authority.  The  certificate  was 
duly  filed  with  the  defendant,  signed  by  the  plaintiff's  secretary,  with 
the  seal  of  the  plaintiff  corporation.  It  purported  to  set  forth  the 
minutes  of  the  plaintiff's  board  of  directors  of  December  31,  1905,  and 
a  resolution  passed  on  that  (late  that — 

"Eugene  Moch  was  duly  elected  president  and  also  as  treasurer,  and  that 
all  checks,  notes,  and  drafts,  and  orders  for  the  payment  of  money,  be 
signed  by  the  president,  Eugene  Moch,  and  countersigned  by  the  treasurer, 
Eugene  Moch." 

The  signature  card  of  the  E.  Moch  Company  was  also  duly  filed. 
The  account  was  opened  with  a  check  of  Sears-Roebuck  Company  to 
the  plaintiff  in  the  sum  of  $13,238.44.  There  were  three  other  deposits 
thereafter  made ;  the  last  one  being  for  $1,143.52  on  December  1, 1908. 
On  January  6,  1909,  the  account  was  closed  by  withdrawal  of  the  bal- 
ance thereof.  The  returned  vouchers  were  not  produced  upon  the 
trial,  so  that  there  was  no  evidence  tending  to  show  to  whose  order  the 
various  checks  upon  the  account  had  been  drawn.  The  case  is  also 
barren  of  proof  as  to  whether  or  not  the  checks  drawn  against  the  ac- 
count were  for  the  personal  benefit  of  Eugene  Moch  or  for  the  corn- 
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pany.  It  also  appears  that  some  of  the  vouchers  were  returned  by  the 
defendant  bank  to  the  secretary  of  the  plaintiff  corporation.  At  least 
the  secretary,  who  was  called  as  a  witness  by  the  defendant,  so  tes- 
tified at  one  time,  and  then  afterwards  said  he  was  not  sure  about  it. 
although  he  admitted  that  he  had  receipted  for  returned  vouchers  on 
January  22,  1909. 

Defendant's  receiving  teller  testified  that  each  of  the  checks  drawn 
against  the  account  was  signed  in  the  name  of  £.  Moch  Company,  by 
Eugene  Moch,  president  and  treasurer.  Eugene  Moch,  the  former 
president  of  plaintiff's  corporation,  who  was  called  as  a  witness  by 
defendant,  admitted  that  he  opened  the  account,  with  the  defendant 
bank  and  that  he  received  all  the  vouchers  from  the  bank  which  had 
been  drawn  against  that  account,  and  that  every  cent  deposited  had 
been  withdrawn.  There  was  no  attempt  on  the  part  of  either  of  the 
parties  to  examine  him  as  to  whether  he  personally  used  the  proceeds 
of  the  checks  drawn  against  the  account  or  as  to  whether  he  had 
any  benefit  therefrom.  Neither  party  to  the  action  seemed  to  be  will- 
ing to  probe  the  witness  along  those  lines.  In  this  condition  of  the 
evidence  each  side  moved  for  a  direction,  and  the  court  thereupon 
directed  a  verdict  for  the  plaintiff  in  a  sum  of  upwards  of  $25,000. 

[1]  It  seems  to  us  that  the  defendant  was  justified  in  relying  upon 
the  certificate  concededly  signed  by  the  plaintiff's  secretary  bearing 
the  genuine  seal  of  the  corporation.  It  is  true  that  the  certificate  on 
its  face  refers  to  a  meeting  held  in  1905 ;  whereas,  the  transactions  in 
question  took  place  in  1^.  But  when  one  considers  how  loosely 
private  corporations,  owned  hy  a  few  individuals,  are  usually  conduct- 
ed, so  far  as  holding  meetings  are  concerned,  and  that  the  officers  in 
such  corporations  continue  in  office  for  years,  without  annual  re-elec- 
tions, it  cannot  be  said  as  matter  of  law  that  the  defendant  was  put 
upon  its  guard  because  of  the  date  of  the  resolution  stated  in  the  cer- 
tificate. The  secretary,  who  was  not  shown  to  have  been  unfaithful 
to  the  interests  of  the  plaintiff,  had  certified  that  Moch  was  both  pres- 
ident and  treasurer  at  the  time  the  certificate  was  signed.  Under  these 
circumstances,  of  whom  could  the  defendant  bank  have  inquired  con- 
cerning the  authority  to  open  the  account  other  than  the  plaintiff's  sec- 
retary and  its  president,  who  was  also  its  treasurer  ? 

There  is  no  suggestion  that  there  was  any  other  person  of  whom  in- 
quiry could  have  been  made.  There  was- evidence  to  the  effect  that 
Moch  had  a  personal  account  with  the  defendant  bank,  and  that  the 
checks  deposited  in  that  account  were  drawn  upon  the  Union  Exchange 
Bank  by  the  plaintiff  company  to  the  order  of  E.  Moch  personally,  and 
that  those  checks  were  countersigned  by  one  Brodie,  as  treasurer,  who 
called  at  the  plaintiff's  place  of  business  about  once  a  week.  It  also 
was  shown  that  it  was  the  practice  of  the  defendant  bank,  when  a 
corporation  check  was  drawn  in  favor  of  one  of* its  officers,  to  subject 
it  to  the  special  scrutiny  of  the  office,  meaning  thereby  to  one  of  its 
officers. 

Plaintiff  argues  that  the  fact  that  these  checks  were  deposited  with 
the  defendant  bank  in  Moch's  personal  account  charged  it  with  notice 
that  Brodie  was  the  treasurer  of  the  corporation.    It  is  not  claimed 
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that  any  of  the  checks  of  plaintiff  to  the  order  of  Eugene  Moch,  de- 
posited to  his  credit  in  his  personal  account  with  the  defendant  bank, 
were  not  properly  issued  to  him,  nor  is  there  any  evidence  that  the 
defendant's  vice  president,  who  had  to  do  with  the  opening  of  the 
account,  had  any  notice  or  knowledge  of  any  of  the  checks  deposited 
for  Moch's  personal  account  being  countersi|[ned  by  Brodie.  Indeed, 
he  testified  that  he  never  observed  any  checks  of  the  plaintiff  with  the 
signature  of  Brodie  as  treasurer.  It  would  scarcely  bie  expected,  under 
the  circumstances  disclosed,  and  where  the  checks  deposited  in  Moch  s 
personal  account  were  in  fact  of  comparatively  small  amounts,  that  an 
executive  officer  would  charge  his  mind  with  the  name  of  the  person 
who  countersigned  such  checks. 

We  are  of  opinion  that  there  should  have  been  evidence  on  the  part 
of  the  plaintiff  showing  that  it  actually  was  deprived  of  moneys  by 
reason  of  the  alleged  unauthorized  deposit.  We  also  think  that  there 
should  have  been  some  explanation  why  plaintiff  waited  nearly  four 
years  before  it  notified  the  bank  of  the  fact  that  the  account  had  been 
improperly  opened,  and  a  further  explanation  why  during  that  period 
of  years  the  plaintiff  did  not  ascertain  that  the  check  for  upwards  of 
$13,000  of  Sears-Roebuck  Company,  with  which  the  account  had  been 
opened,  had  been  diverted  and  not  deposited  in  the  Union  Exchange 
Bank,  which  it  was  stated  was  its  regular  depository. 

[2]  We  are  also  of  the  opinion  that  the  issuance  of  the  certificate 
of  the  secretary  of  plaintiff  that  Moch  was  its  president  and  treasurer, 
and  authorized  to  sign  its  checks,  estopped  plaintiff  from  denying  the 
truth  of  the  representation  of  its  secretary.  New  York  &  N.  H.  R. 
Co.  V.  Schuyler,  34  N.  Y.  30.    In  that  case  the  court  said  at  page  68: 

"It  Is  Impossible  to  escape  the  conclusion  that  the  law  of  this  state,  as 
settled  by  adjudication  at  this  day,  is  as  put  by  H.  B.  S^den,  J.,  in  Oris- 
wold  y.  Haven,  25  N.  Y.  665,  'that  where  the  authority  of  an  agent  depends 
upon  some  fact,  outside  the  terms  of  his  power,  and  which,  from  its  nature, 
rests  particularly  within  his  knowledge,  the  principal  is  bound  by  the 
representation  of  the  agent,  although  false,  as  to  the  existence  of  flucfa 
fact* " 

At  page  73  the  court  said: 

"We  may  come  back,  therefore,  to  the  solid  ground  of  the  North  River 
Bank  v.  Aymer,  25  N.  X.  602,  regarding  it  only  as  shaken  down  to  greater 
firmness  by  the  severe  ordeal  of  the  Farmers'  dc  Mechanics'  Bank  Case,  16 
N.  Y.  42,  and  with  confidence  declare  the  true  doctrine  of  this  branch  of 
the  law  of  agency  to  be  that  where  the  principal  has  clothed  his  agent 
with  poweit  to  do  an  act,  upon  the  existence  of  some  intrinsic  fact  neces- 
sarily and  peculiarly  within  the  knowledge  of  the  agent,  and  of  the  exist- 
ence of  which  the  act  of  executing  the  power  is  itself  a  representation,  a 
third  person  dealing  with  such  agent  in  entire  good  faith  pursuant  to  the 
apparent  power,  may  rely  upon  the  representation,  and  the  principal  is 
estopi>ed  from  denying  its  truth  to  his  prejudice.  •  •  •  In  thia  view, 
I  see  no  ground  upon*which  the  plaintifte  can,  in  this  case,  be  permitted 
to  deny  that  Schuyler  was  acting  within  the  scope  of  his  authority  in  is- 
suing the  false  certificates;  and  they  are  therefore  to  be  treated  as  though 
issued  by  the  board  of  directors.'' 

At  page  70  the  court  in  the  Schuyler  Case  refers  to  the  well-rccpg- 
nized  rule  that — 
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''Whenever  one  of  two  innocent  parties  most  suffer  by  the  acts  of  a  third, 
he  who  has  enabled  such  third  person  to  occasion  the  loss  must  sustain  it." 

In  Fifth  Avenue  Bank  of  New  York  v.  Forty-Second  Street  &  G. 
St  Ferry  R.  Co.,  137  N.  Y.  231,  33  N.  E.  378,  19  L.  R.  A.  331,  33 
Am.  St.  Rep.  712,  which  was  a  case  involving  the  issuance  of  a  forged 
certificate  of  stock  signed  by  the  president,  the  court  ^aid  (137  N.  Y. 
237,  33  N.  E..379,  19  L,  R.  A.  331,  33  Am.  St.  Rep.  712) : 

"With  respect  to  this  certificate  we  fail  to  discover  any  omission  on  the 
part  of  the  plaintiff  which  would  impeach  its  character  as  a  bona  fide  holder. 
It  made  inquiry  at  the  office  of  the  defendant,  where  its  books  and  records 
were  kept,  -and  of  the  officer  in  charge,  whose  duty  it  was  to  furnish  cor- 
rect informatidii  upon  the  subject,  and  it  had  no  reason  to  suspect  that  the 
assurances  it  received  were  misleading  or  false,  or  that  the  officers  of  the 
defendant  had  entered  into  a  conspiracy  with  Hofele  to  defraud  the  public. 
It  resorted  to  the  only  source  of  verification  of  the  truth  of  Hofele's. state- 
ments which  was  readily  accessible;  and  it  exercised  all  the  care  and 
vigilance  which  a  prudent  man  would  be  expected  to  exhibit  in  the  ordinary 
course  of  the  business  lir  which  it  was  engaged." 

This  is  not  a  case  where  the  secretary  of  the  coporation  was  in- 
dividually interested  in  the  transaction  which  resulted  in  the  opening 
of  the  deposit  account  with  defendant,  and  where  the  latter  knew 
or  had  reason  to  suspect  that  the  plaintiff's  secretary  had  any  personal 
interest  therein.  Manhattan  Life  Ins.  Co.  v.  Forty-Second  &  G.  St. 
Ferry  R.  Co.,  139  N.  Y.  ISl,  34  N.  E.  776.  On  the  contrary,  there  is 
not  here  the  slightest  intimation  that  the  secretary  of  the  plaintiff,  who 
issued  the  certificate  in  his  official  capacity,  upon  which  defendant  re- 
lied, had  any  personal  interest  or  bendit  in  the  opening  of  the  hank  ac- 
count with  the  defendant. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  appellant  to  abide  the  event.    All  concur. 


BURMi  PUB.  CO.,  Inc.*  v.  KATZRIAN. 

(Supreme  Court,  AppeUate  Division,  First  Department    May  27,  1D21.) 

1.  Landlord  and  tenant  <&=^124(l)»Lease  held  not  to  predude  landlord  from 

building  in  back  yard. 

Under  a  lease  describing  the  premises  as  "all  that  certain  dwelling 

known  and  designated  as  No.  ,"  and  containing  no  reference  to 

any  appurtenance,  the  landlord  had  the  right  to  use  the  back  yard  and 
construct  a  building  there ;  there  being  an  alleyway  forming  part  of  the 
open  space  around  the  building. 

2.  Landlord   and  tenant  ^==9190<1)— Constructive  eviction  no   defense  to 

aetloD  for  rent 

Constructive  eviction,  without  an  actual  abandonment  of  the  premises 
by  the  tenant,  is  not  a  defense  to  an  action  for  rent. 

Appeal  from  Appellate  Term,  First  Department. 

Summary  proceeding  by  the  Rural  Publishing  Company,  Incorporat- 
ed, to  remove  Adolph  S.  Katzman  as  tenant.  From  a  determination 
of  the  Appellate  Term,  affirming  a  final  order  of  the  Municipal  Court 

^TSgFor  otber  cases  see  same  topic  &  KJBY-NUMBAR  in  all  Key-Numbered  Digests  &  Indexes 
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in  favor  of  defendant,  the  plaintiff  appeals  by  leave  of  the  presiding 
justice.  Determination  and  order  of  Municipal  Court  reversed,  and 
final  order  granted,  as  prayed  for  by  petitioner. 

Argued  before  CLARKE,  P.  J.,  and  lAUGHUN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Kelley  &  Connelly,  of  New  York  City,  John  Godfrey  Saxe,  of  New 
York  City  (M.  Edward  Kelley,  of  New  York  City,  on  the  brief),  for 
appellant. 

Simon  T.  Stem,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  This  is  a  summary  proceeding  for  the  removal  of 
a  tenant  on  the  ground  of  nonpayment  of  rent.  The  allegations  of 
the  petition  with  respect  to  the  making  of  the  lease,  the  original  entry 
and  the  possession  by  the  tenant,  and  nonpa3nment  of  the  rent  were 
not  denied  by  the  answer ;  but  the  tenant  denied  that  he  still  occupied 
the  premises  and  alleged  that  he  then  only  remained  in  possession  of  a 
portion  of  the  premises,  and  denied  that  rent  was  due  or  owing,  or 
that  he  had  made  default  in  the  pa3rment  of  rent  or  continued  in  pos- 
session after  such  default,  and  for  a  separate  defense,  the  tenant  reit- 
erated the  denials  and  pleaded  the  lease  and  alleged  that  before  any 
rent  became  due  or,  payable,  the  landlord  wrongfully  entered  upon  the 
premises  and  removed  him  from  the  rear  portion  on  the  northerly  side 
thereof,  "being  a  strip  of  ground  50  feet  in  length  and  20  feet  6  inches 
in  width,  extending  across  the  lot,  and  kept  the  said  tenant  out  of  pos- 
session continuously  thereafter  and  still  continues  to  keep  said  tenant 
out  of  the  possession  of  said  portion  of  said  premises,"  and  that  with- 
out his  consent  the  landlord  removed  a  fence  surrounding  said  portion 
of  the  premises  and*  erected  a  building,  and  that  the  portion  of  the 
premises  so  taken  and  built  upon  by  the  landlord  constituted  the  great- 
er portion  of  the  rear  yard  of  the  demised  premises  and  belonged  there- 
to, and  that  at  the  time  of  said  entry  and  removal  of  the  fence  and 
erection  of  the  building  by  the  landlord  no  rent  was  due,  and  that  by 
reason  of  the  premises  no  rent  thereafter  became  due.  The  lease  was 
made  on  the  25th  of  January,  1919,  and  thereby  the  landlord  leased  to 
the  tenant  for  the  term  of  five  years,  commencing  on  the  1st  of  March, 
1919,  at  the  annual  rental  of  $1,200,  payable  in  advance  in  monthly 
installments  of  $100  each,  the  premises  described  as  follows : 

"AU  that  cevtain  dweUing  known  and  designated  as  No.  three  hundred  and 
twenty-seven  (327)  West  Thirtieth  (80th)  street,  in  the  city  of  New  York, 
borough  of  Manhattan." 

The  description  is  in  no  manner  enlarged  by  any  other  provision  of 
the  lease.  Throughout  the  lease,  the  premises  are  referred  to  as  "the 
premises,"  "said  premises,"  and  "the  demised  premises,"  and  there  are 
also  references  to  "the  building  hereby  leased"  and  to  "the  building." 

The  uncontroverted  evidence  shows  that  this  house  was  built  on  the 
northerly  line  of  West  Thirtieth  street,  on  the  southeasterly  comer  of 
a  lot,  and  that  on  the  southwesterly  comer  of  the  lot  a  church  was 
erected,  leaving  a  private  alleyway,  5  or  6  feet  wide  running  back  from 
the  street  between  the  church  and  the  house,  of  the  depth  of  the  house 
and  connecting  with  the  yard  in  the  rear  of  the  house  and  of  Ac 
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church.  The  house  was  built  to  the  easterly  line  of  th<5  lot  and  was 
22  or  23  feet  wide.  Many  years  prior  to  the  time  the  lease  was  made, 
the  landlord  owned  the  entire  premises,  and  altered  the  church  into  a 
printing  house,  and  used  it  for  that  purpose,  and  used  the  alleyway, 
which  was  kept  closed  by  a  locked  gate  at  the  street  Une,  for  taking 
in  and  out  material,  and  used  the  yard  in  the  rear  of  the  dwelling  and 
printing  house  for  storage  purposes  in  connection  with  its  printing 
business.  A  fence  extended  around  the  easterly,  northerly,  and  west- 
erly lines  of  the  lot,  from  the  northeasterly  comer  of  a  shed  built 
against  the  rear  of  the  house  to  the  northwesterly  corner  of  the  print- 
ing house.  .That  fence  and  the  buildings  and  the  alley  gate  inclosed 
all  of  the  premises  not  covered  by  the  buildings.  The  employees  of 
the  landlord  some  years  before  had  made  a  table  for  playing  a  game 
described  by  the  witness  as  the  Italian  game  of  "boche,"  consisting  of 
a  deep  bed  of  cinders  extending  8  or  9  feet  in  width  from  the  end  of 
the  alley  at  the  northerly  line  of  the  house  and  from  part  of  the  north- 
westerly end  of  the  house  to  the  northerly  line  of  the  lot,  and  had 
used  the  same  for  many  years  in  playing  the  game  by  rolling  wooden 
balls  thereon  from  the  northerly  end  of  the  alley  and  house  to  the 
northerly  fence.  The  bed  of  cinders  was  supported  on- the  easterly 
line  by  planks,  which  the  tenant  claims  constituted  a  fence  inclosing 
the  rear  yard,  to  which  there  was  access  from  the  house  through  the 
shed,  and  he  testified  that  this  fence  extended  from  the  northwesterly 
comer  of  the  house,  at  some  points  2  and  it  others  3  feet  above  the 
surface  of  the  yard  in  the  rear  of  the  house ;  but  the  preponderance 
of  the  evidence  is  to  the  effect  that  it  was  not  a  fence,  and  that  its 
height  was  only  suflScient  to  sustain  the  bed  of  cinders,  land  that  it 
afforded  no  obstacle  to  access  from  the  alley  to  the  yard  in  the  rear 
of  the  house,  and  that  said  yard  was  used  by  the  landlord  as  its  busi- 
ness required. 

There  were  three  doors  on  the  easterly  side  of  the  printing  house, 
one  opening  onto  the  alley  and  the  others  toward  the  yard  in  the  rear 
of  the  house,  and  they  were  used  to  a  considerable  extent  in  connection 
with  the  landlord's  business.  There  was  also  a  fire  escape  built  on  the 
easterly  side  of  the  printing  house,  with  a  platform  or  bridge  extend- 
ing out  for  some  distance  and  a  stairway  leading  down  into  the  yard 
in  the  rear  of  the  house  some  7  or  8  feet  from  the  easterly  side  of  the 
printing  house.  The  evidence  tends  to  show  that  to  •  some  extent  the 
fire  escape  interfered  with  the  playing  of  the  game  of  boche  by  the 
employees,  and  that  they  discontinued  playing  the  game  there  before  the 
defendant  took  possession.  In  the  month  of  December  before  the 
lease  was  made  the  landlord  had  caused  to  be  prepared  by  an  architect 
and  filed  with  the  building  department  plans  for  the  erection  of  a  build- 
ing in  the  yard  in  the  rear  of  the  dwelling  house  for  storing  rolls  of 
paper,  and  it  erected  the  building  according  to  the  plans  without  alter- 
ation in  the  month  of  October,  after  the  tenant  took  possession  of  the 
house  under  the  lease.  The  lease  contains  no  reference  to  any  appur- 
tenance. 

Respondent  claims,  however,  that  it  gave  him  the  use  of  the  yard  in 
the  rear  of  the  house.    He  testified  that  he  was  looking  for  a  house, 
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and  saw  a  sign  on  this  house,  and  entered  the  printing  house,  where  he 
met  one  McGuire,  who  showed  him  through  the  dwelling  and  the 
yard,  which  extended  back  from  the  house  some  55  or  58  feet,  and 
two  trees  in  the  yard,  and  where  wash  lines  could  be  hung;  that  the 
house  was  22  feet  by  42  feet  in  depth,  and  access  to  the  yard  was  had 
through  the  shed ;  that  the  yard  was  paved  with  stone  flagging,  and 
that  there  was  nothing  in  the  )rard,  with  the  exception  of  a  pile  of  rub- 
bish, and  it  was  inclosed  by  an  easterly  and  a  northerly  fence,  and  by 
a  fence  2  or  3  feet  in  height  on  the  west,  the  support  of  the  bed  of 
cinders  to  which  reference  has  been  made,  and  that  there  was  no  en- 
trance to  the  yard,  excepting  through  the  house;  that  he  was  a 
physician,  and  had  his  office  on  the  first  floor,  and  that  before  the 
building  was  erected  in  the  rear  he  used  the  yard  for  hanging  out  wash 
on  lines  extending  from  the  house  to  a  fence  in  the  rear  and  that  after 
the  erection  of  the  building  in  the  rear  he  was  obliged  to  extend  flic 
wash  line  from  the  second  story  to  the  top  of  the  new  building,  and 
that  the  new  building  to  a  considerable  extent  shut  off  the  northerly 
light,  which  he  required  in  using  his  instruments,  and  particularly  the 
microscope.  McGuire,  who  showed  respondent  the  house  and  yard, 
was  employed  as  a  porter,  and  it  was  not  shown  that  he  had  any  au- 
thority to  represent  the  landlord  with  respect  to  the  negotiations  for 
the  lease. 

The  landlord,  in  making  the  lease,  was  represented  by  Mr.  Dillon,  its 
president.  The  tenant  testified  that  his  negotiations  were  with  Dillon, 
who  informed  him  that  they  had  thought  of  putting  up  a  storage  build- 
ing in  the  .rear  of  the  yard,  but  said  nothing  about  buildmg  there  in 
the  future,  and  that  he  was  permitted  thus  to  use  the  yard  for  hanging 
out  wash  until  the  middle  of  October,  and  paid  the  rent  due  down  to 
that  time;  that  about  the  ISth  of  October  some  men  appeared  in  the 
yard  and  began  to  tear  down  the  fences  and  to  dig,  but  upon  his  pro- 
test they  desisted,  and  then  returned  a  day  or  two  later  and  proceeded 
with  the  work ;  and  that  during  the  construction  of  the  building,  he 
protested  to  Dillon  that  it  was  cutting  off  his  light  and  air  and  render- 
ing it  impossible  for  hini  to  use  his  instruments,  but  that  the  landlord 
proceeded  and  finished  the  construction,  cutting  off  all  of  the  rear 
yard,  excepting  about  10x12  feet  thereof,  which  was  insufficient  to 
hang  out  wash,  and  that  the  new  building  is  25x45  feet,  and  about  16 
feet  high,  and  reaches  about  half  way  above  the  level  of  the  first  par- 
lor floor  window  of  the  dwelling,  and  is  12  feet  distant  therefrom,  and 
was  connected  with  the  north  wall  of  the  house  and  thereby  noises 
and  vibrations  are  increased,  and  that  the  landlord  has  erected  between 
its  printing  house  and  the  new  building  an  iron  or  steel  runway,  on 
which  rolls  of  paper  are  carried  from  the  street  to  the  new  building, 
causing  a  continuous  vibration  and  rumbling.  The  tenant  testified 
that  he  had  three  interviews  with  Dillon,  and  that  his  wife,  who  was 
not  called  as  a  witness,  was  present  at  one ;  that  without  any  sugges- 
tion from  Dillon  he  offered  to  allow  the  landlord  to  store  paper  in  the 
basement  of  the  house,  and,  when  Dillon  said  they  thought  of  erecting 
a  storage  building  in  the  rear  of  the  yard,  he  stated  that,  if  they  ever 
needed  storage  space,  they  could  use  the  cellar  of  the  house,  and  that 
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there  was  nothing  stated  to  the  effect  that  the  lease  described  the 
house  only,  because  the  landlord  desired  to  use  the  yard. 

Dillon  testified  that  at  the  first  interview  he  informed  the  tenant  that 
plans  for  the  erection  of  the  storage  building  in  the  rear  had  been 
filed,  and  that  the  tenant  said  that  he  did  not  care  about  the  yard,  but 
wanted  the  house  heated  from  the  printing  shop,  and  that  the  installa- 
tion of  radiators  essential  for  that  purpose  was  made  by  the  landlord 
at  a  cost  of  $700,  and  heat  was  so  furnished;  that  he  informed  the 
tenant  the  reason  he  was  letting  the  house  so  cheap  was  on  account  of 
the  building  to  be  erected  in  the  yard  in  the  rear,  and  that  at  the  sec- 
ond interview,  when  the  tenant's  wife  was  present,  he  asked  if  she  had 
been  informed  that  a  building  was  to  be  erected  in  the  rear,  and  the 
tenant  answered  in  the  affirmative;  that  he  also  informed  the  tenant 
that  the  building  would  have  been  commenced  before  that  time,  were 
it  not  for  delay  in  getting  the  permit,  and  that  he  informed  the  tenant 
with  respect  to  the  dimensions  of  the  new  building,  and  that  the  only 
complaint  the  tenant  made  when  the  building  was  being  constructed 
was  that  it  was  larger  and  closer  to  the  house  than  he  had  been  inform- 
ed ;  that  when  the  lease  was  signed  he  drew  the  tenant's  attention  to 
the  fact  that  it  only  covered  the  dwelling,  and  that  the  tenant  agreed 
that  that  was  his  understanding. 

With  respect  to  the  material  part  of  these  interviews,  Dillon  was 
corroborated  by  the  testimony  of  his  secretary,  Miss  Ke)res.  Other  evi- 
dence offered  by  the  landlord  fairly  established  the  fact 'that  the  land- 
lord at  all  times  had;  the  use  and  control  of  the  alleyway,  and  that  there 
was  free  access  therefrom  without  obstruction  by  fence  or  otherwise 
to  the  open  yard  in  the  rear  of  the  two  buildings,  and  that  the  landlord 
used  the  all^rway  and  that  open  space  as  its  business  required.  The 
tenant  denied  that  he  stated  to  Dillon  that  he  did  not  care  about  the 
yard,  and  testified  that  nothing  was  said  to  the  effect  that  he  was  not 
to  have  the  yard,  and  also  denied  that  he  stated  to  Dillon,  in  substance, 
that  his  only  objection  was  that  the  building  was  too  large  and  was 
too  near  the  house. 

[1,2]  I  am  of  opinion  that  the  lease  did  not  ^ve  the  tenant  the  use 
of  the  yard  or  preclude  the  landlord  from  building  therein.  Respond- 
ent makes  no  claim  to  the  use  of  the  alleyway,  which  formed  part  of 
the  open  space  around  the  building.  His  theory  is  that  the  yard  was 
inclosed,  and  that  there  was  no  access  thereto,  excepting  through  the 
house.  If  that  were  so,  the  authorities  cited.  People  v.  Gedney,  10 
Hun,  151,  Doyle  v.  Lord,  64  N.  Y.  432,  21  Am.  Rep.  629,  and  Cohen  v. 
Newman,  91  Misc.  Rep.  561,  155  N.  Y.  Supp.  30,  affirmed  on  dissent- 
ing opinion  of  Maddox,  J.,  173  App.  Div.  976,  158  N.  Y.  Supp.  1111, 
would  tend  to  sustain  his  claim,  but  his  theory  is  not  sustained  by  the 
evidence.  It  is  not  only  improbable  that  the  landlord  would  have  given 
the  tenant  the  use  of  the  yard,  when  it  had  theretofore  filed  plans  for 
the  erection  of  a  building  therein,  but  the  terms  of  the  lease  and  the 
preponderance  of  the  evidence  show  that  such  was  not  its  intention. 
No  entry  by  the  landlord,  constituting  an  actual  partial  eviction,  which 
would  entitle  the  tenant  to  remain  in  possession  of  the  remainder  of 
the  premises  without  paying  any  rent.    2  McAdam  on  Landlord  and 
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Tenant  (4th  Ed.  1385)  §  406;  Christopher  v.  Austin,  11  N.  Y.  216; 
Fifth  Avenue  Bldg.  Co.  v.  Kemochan,  221  N.  Y.  370,  117  N.  E.  579; 
Lodge  V.  Martin,  31  App.  Div.  13,  52  N.  Y.  Supp.  385. 

As  he  claims,  the  right  to  do  here  was  shown,  and  it  is  well  settled 
that  even  if  there  were  a  constructive  eviction,  which  here  could  be 
predicated  only  on  the  increase  in  the  noise  and  vibrations,  and  inter- 
ference with  light  and  air,  as  to  all  or  part  only  of  the  premises,  with- 
out an  actual  abandonment  of  the  premises  by  the  tenant,  that  would 
not  be  a  defense  to  an  action  for  rent.  2  McAdam  on  Landlord  and 
Tenant,  1385,  §  406;  Egerton  v.  Page,  20  N.  Y.  281 ;  Boreel  v.  Law- 
ton,  90  N.  Y.  293,  43  Am.  Rep.  170. 

It  follows,  therefore,  that  the  determination  of  the  Appellate  Term 
should  be  reversed,  with  costs,  and  the  order  of  the  Municipal  Court 
reversed,  with  costs,  and  a  final  order  granted  as  prayed  for  by  the 
landlord.    All  concur 


FEOPLE  V.  BALDWIN  et  aL 

(Supreme  Court,  AppeUate  Dlvisioii,  Third  Department    May  4,  1921.) 

1.  Adverse  possefision  ^=>7(2) — State  caimot  lose  lauds  by  failure  to  assert 

title,  except  under  statute,  and  tfaea  only  sudi  lands  as  it  holds  as  pro- 
prietor. 

In  the  caiie  of  lands  held  by  the  state  as  sovereign  in  trust  for  the  pub- 
Uc,  and  in  the  case  of  lands  held  as  proprietor  only,  for  the  purpose  of 
sale  or  other  disposition,  in  the  absence  of  statute,  the  lands  cannot  be 
lost  to  or  taken  from  the  state  by  failure  to  assert  title,  and  if  such  a 
statute  has  been  passed  by  the  state,  such  lands  only  as  the  state  holds  as 
a  proprietor  may  be  lost  to  it ;  it  cannot  lose  such  lands  as  it  holds  for 
the  public,  in  trust  for  a  public  purpose,  as  highways,  public  streams, 
canals,  public  fairgrounds,  etc 

2.  Adverse  possession  <Sx=»7(2) — ^Estoppel  <$=»62(5)— Woods  and  forests  ^=> 

8*-State  not  preJodSeed  in  rights  by  failure  of  forest  eomnrissioii  to  brins 
action  a«:alnst  oceupants  of  forest  reserve  lands. 

Though  action  was  hot  brought  as  to  certain  forest  reserve  lands  as  the 
forest  commission  was  authorized  or  directed  by  Laws  1885,  c.  283,  t  11, 
to  do  in  order  to  prevent  trespasses  on  them,  etc.,  the  state  is  not  prejv- 
diced  in  its  rights  by  the  failure  of  its  appointed  agents  or  officers  to 
obey  its  commands;  nor  by  their  unauthorized  acts  or  omissions  is  the 
state  estopped  from  asserting  its  rights,  and  the  lands  held  by  occupants 
could  not  be  acquired  by  adverse  possession. 

John  M.  Kellogg,  P.  J.,  dissenting. 

Appeal  from  Trial  Term,  Hamilton  County. 

Action  by  the  People  of  the  State  of  New  York  against  George  Bald- 
win and  another.  From  a  judgment  for  the  People  (113  Misc.  Rep. 
172,  184  N.  Y.  Supp.  715),  defendants  appeal.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Eugene  D.  Scribner,  of  Gloversville,  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (William  T.  Moore,  of  Mechanicvillc, 
of  counsel),  for  the  People. 

^=9For  oUitr  cases  see  same  topic  &  KEY-NUMBER  in  ail  Key-Numbered  DIgestB  A  Iiidez« 
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VAN  KIRK,  J.  The  state  acquired  title  to  the  lands  in  question, 
situated  in  Hamilton  coun^,  under  a  tax  sale  and  a  deed  following, 
dated  February  18,  1851.  The  acquired  title  of  the  state  is  not  ques- 
tioned, but  the  defendants  claim  they  hav€  gained  title  by  adverse  pos- 
session under  deeds,  the  first  of  which  is  dated  July  15, 1865.  The  lands 
had  been  occupied,  cultivated,  and  used,  as  was  usual  and  customary 
in  that  section,  since  1857  or  1858,  by  the  defendants  and  their  prede- 
cessors. During  all  the  time  these  lands  were  assessed  and  taxes  paid 
to  the  state  by  those  in  possession.  These  taxes  cannot  be  looked  upon 
as  rents  or  profits  of  the  real  property. 

The  opinion  of  Mr.  Justice  Whitmyer  gives  a  complete  and  very  ac- 
curate statement  of  the  facts  of  the  case  and  the  statutes  applicable, 
and  well  expresses  the  conclusion  he  has  reached.  The  trial  court  has 
adppted  the  construction  put  upon  the  California  statute  in  Weber  v. 
State  Harbor  Commissioners,  18  Wall!  57,  21  L.  Ed.  798,  as  the  true 
construction  of  our  statute  infra.  The  appellants  contest  this  con- 
struction. The  California  statute  ("Code  Civ.  Proc.  §  315),  so  far  as 
material,  reads  as  follows; 

"Tbe  people  of  the  state  will  not  sae  any  person  for  or  In  respect  to  any 
real  property,  or  the  issues  or  profits  thereof,  by  reason  of  the  right  or  title  of 
the  people  to  the  same,  unless : 

**1.  Sueh  rlfcht  or  title  shall  have  aecrned  within  ten  years  before  any  ac- 
tion or  other  proceeding  for  the  same  is  commenced."  (The  remainder  of  the 
section  as  to  rents  and  profits  is  identical  with  the  corresponding  New  York 
statute.) 

The  California  statute  is  identical  with  our  statute,  as  it  formerly 
existed  (except  the  number  of  years),  but  the  New  York  statute  has 
been  changed  and  now  reads  (Code  of  Civil  Procedure,  §  362) : 

"When  tTie  People  Will  not  Bue.  The  people  of  the  state  will  not  sue  a 
person  for  or  with  respect  to  real  property,  or  the  issues  or  profits  thereof, 
by  reason  of  the  right  or  title  of  the  people  to  the  same,  unless  either, 

"1.  The  cause  of  action  accrued  within  forty  years  before  the  action  is 
commenced;  or 

"2.  ♦    •    •»» 

We  have  observed:  The  difference  in  expression  in  the  two  stat- 
utes; also  that,  in  the  Weber  Case,  the  words  in  the  California  stat- 
ute, unless  such  right  or  title  "shall  have  accrued,"  are  construed  to 
mean  "shall  have  existed";  and  that  the  expression  "no  assertion  of 
her  [the  state's]  title  or  interest  is  made"  is  used  as  equivaNbt  to  the 
words  of  the  statute,  "unless  an  action  or  other  proceeding  for  the 
same  shall  be  commenced" ;  also  the  presumption  of  a  grant  arising  un- 
der the  permission  given  in  the  statute  is  held  to  be  rebutted  by  the 
assertion  of  title  in  the  legislative  act  referred  to;  and  further  that, 
if  our  statute  (section  362,  supra)  is  strictly  construed,  the  cause  of 
action  by  the  state  did  not  accrue  within  40  years  before  the  action  was 
begun,  since  it  accrued  in  1857  or  1858,  and  the  action  was  not  begun 
till  March,  1918,  and  therefore  by  its  agreement  in  the  statute  the  state 
would  not  sue.  Fulton  L.,  H.  &  P.  Co.  v.  State,  200  N.  Y.  400,  420, 
94  N.  E.  199;  37  L.  R.  A.  (N.  S.)  307;  People  v.  Arnold,  4  N.  Y.  508 

[1]  We  are  of  opinion  that  the  vital  question  in  this  case  is  this: 
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Was  the  land,  the  title  of  which  is  in  question  here,  owned  and  held  by 
the  state  as  a  sovereign  in  trust  for  the  people,  or  as  a  proprietor  only? 
There  is  a  well-recognized  distinction  between  lands  held  by  tiie 
state  as  sovereign,  in  trust  for  the  public,  and  lands  held  as  proprietor 
only,  "for  the  purpose  of  sale  or  other  disposition."  Weber  v.  State 
Harbor  Com'rs,  supra,  18  Wall.  68,  21  L.  Ed.  798.  In  either  circum- 
'stance,  except  a  statute  (making  an  agreement  on  behalf  of  the  people 
not  to  sue)  authorizes  it,  lands  of  a  sovereign  state  cannot  be  lost  to,  or 
taken  from,  the  state  by  failure  to  assert  her  title  (2  C.  J.  213 ;  Pulton 
L.,  H.  &  P.  Co.  v.  State,  200  N.  Y.  400,  420,  94  N.  E.  199,  37  L.  R. 
A.  (N.  S.)  307;  St.  Vincent  Female  Orphan  Asylum  v.  City  of  Troy, 
76  N.  Y.  108,  32  Am.  Rep.  286;  Hays  v.  U.  S.,  175  U.  S.  248,  260,  20 
Sup.  Ct.  80,  44  h.  Ed.  150)  ;  and,  after  such  a  statute  has  been  passed 
by  a  state,  such  lands  only  as  the  state  holds  as  a  proprietor  may  be  lost 
to  the  state ;  it  cannot  lose  such  lands  as  it  holds  for  the  public,  in  trQst 
for  a  public  purpose,  as  highways,  public  streams,  canals,  or  public 
fairgrounds.  Burbank  v.  Fay,  65  N.  Y.  57 ;  2  C.  J.  213,  214,  215.  The 
lands  in  question  here  were  held  for  a  public  use  before  the  time  with- 
in which  title  by  adverse  possession  could  be  acquired,  and  these  de- 
fendants have  not  acquired  title  thereto. 

[2]  We  should  have  in  mind  that  the  lands  in  question  are  not  with- 
in any  incorporated  village  or  city,  and  are  not  lands  which  have  been 
"acquired  by  the  state  of  New  York  *  *  '•^  by  foreclosure  of  or 
sale  pursuant  to  any  mortgage  upon  lands  made  to  the  commissioners 
for  loaning  certain  moneys  of  the  United  States,  usually  called  the 
United  States  deposit  funds,  and  all  such  excepted  lands  acquired  by 
the  state  of  New  York  may  be  sold  and  conveyed  as  provided  by  law" 
(Laws  of  1890,  chapter  8,  amending  section  7  of  chapter  283  of  the 
Laws  of  1885),  but  all  such  lands  not  excepted  may  not  be  sold  or  con- 
veyed in  any  manner.  By  the  Laws  of  1885,  chapter  283,  the  forest 
preserve  was  created.    This  statute  declared : 

Section  7 :  "AU  the  lands  now  owned  or  which  may  hereafter  be  acquired  by 
the  state  of  New  York,  within  the  counties  of  ♦  ♦  ♦  Hamilton,  ♦  •  • 
shall  constitute  and  be  known  as  the  forest  preserve.'* 

Section  8:  "The  lands  now  or  hereafter  constituting  the  forest  preserve 
shall  be  forever  kept  as  wild  forest  lands.  They  shall  not  be  sold,  nor  shall 
they  be  leased  or  taken  by  any  person  or  corporation,  public  or  private.** 

In  189S  the  act  of  1885  was  repealed,  but  the  repealing  act  (chapter 
395)  cot*teined  identical  provisions  with  those  of  the  act  of  1885,  and 
so  these  statutory  provisions  have  continued  until  to-(ky.  People  ex 
rd.  Forest  Commission  v.  Campbell,  152  N.  Y.  51,  46  N.  E.  176. 
Article  7,  §  7,  of  the  Constitution  became  operative  January  1, 1895,  and 
provides : 

"The  lands  of  the  state  now  owned  or  hereafter  acquired,  constitutiiiK  the 
forest  preserve  as  now  fixed  by  law,  shall  be  forever  kept  as  wild  forest 
lands.  They  shall  not  be  leased,  sold  or  exchanged,  or  be  taken  by  any  cor- 
poration, public  or  private,  nor  shall  the  timber  thereon  be  sold,  removed  or 
destroyed." 

On  December  13,  1894,  the  comptroller's  notice,  as  to  ownership  and 
possession,  authorized  by  the  statute  (Laws  of  1893,  c  711,  §  13,  now 
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Tax  Law  [Consol.  Laws,  c.  60]  §  133),  was  duly  published,  declaring 
tliat  these  lands  in  question  were  of  the  "wild,  vacant  and  forest  lands 
*  *  *  to  which  the  state  holds  title,  and  that,  from  and  after 
three  wedcs  from  the  13th  day  of  December,  1894,  possession  thereof 
shall  be  deemed  to  be  in  the  comptroller  of  this  state."  For  the  pur- 
pose and  effect  of  this  act,  see  Saranac  L.  &  T.  Co.  v.  Roberts,  195 
N.  Y.  303,  321,  88  N.  E.  753;  People  ex  rel.  Turner  v.  Kelsey,  180 
N.Y.24,26,72N.E.524. 

"The  forest  commission,  as  representative  of  the  state,  has  actual  posses- 
sion of.  the  lands  embraced  in  the  forest  preserre."  People  ex  rel.  Tomer  v. 
Kelsey,  supra. 

Thus  the  state,  by  public  statute  and  by  published  notice,  of  which 
all  the  inhabitants  of  the  state  were  bound  to  take  notice,  openly 
claimed  title  to  this  property  and  declared  the  public  use  to  which  it  was 
dedicated.  Since  1885  the  state  has  held,  and  been  in  possessifn  of, 
this  land  as  part  of  its  forest  preserve,  kept  as  a  public  park  in  trust 
for  the  people,  to  promote  the  general  health  and  welfare  and  to  con- 
serve the  streams.  People  ex  rel.  Turner  v.  Kelsey,  supra;  People 
ex  rel.  Forest  Commission  v.  Campbell,  supra.  In  the  opinion  in  the 
Kelsey  Case  this  language  was  used : 

*'We  have  referred  to  the  provisions  of  the  Gonstitntion  for  the  purpose  of 
showing  that  these  lands  are  forever  reserved  for  the  forest  preserve  and 
that  no  power  exists  on  the  part  of  the  Legislature  or  of  any  officer  or  depart- 
ment of  the  state  to  dispose  of,  or  in  any  manner  deprive  the  people  of  their 
title  to  the  lands.  Not  only  are  these  lands  brought  within  the  protecting 
power  of  the  Constitution,  but  that  of  the  Legislature  as  well.  Various 
statutes  have  been  enacted,  by  which  the  poUce  power  is  extended  over  this 
territory.  It  is  made  a  public  park,  placed  under  the  care,  control  and  super- 
vision of  a  commission  and  watched  and  guarded  by  wardens,  foresters  and 
game  protectors  who  actually  reside  upon  the  preserve  and  who  may  arrest 
violators  of  the  statute  in  cases  specified,  without  warrant." 

There  was  by  statute  and  Constitution  a  complete  dedication  of  the 
lands  owned  by  the  state  in  Hamilton  county  to  a  public  use  to  endure 
"forever.'*  We  can  conceive  no  reason  why  the  state  had  not  the 
power  to  so  dedicate  these  lands  it  then  owned  as  against  any  and  all 
persons.  When  the  act  of  1885  was  passed,  and  article  7,  §  7,  of  the 
Constitution  was  adopted,  these  lands  in  Hamilton  "were  owned  by" 
the  state.  No  title  adverse  to  the  state  had  been  acquired  by  any  per- 
son. In  the  act  of  1885  (section  11)  the  forest  commission  was  au- 
thorized (which  in  this  case  was  a  command — Medbury  v.  Swan,  46 
N.  Y.  200, 202 ;  Phelps  v.  Hawley,  52  N.  Y.  22,  27)  to  bring,  in  the  name 
of  the  people  of  the  state  of  New  York,  any  action  to  prevent  trespass 
on  lands,  and  to  recover  lands,  properly  forming  part  of  the  forest  pre- 
serve, but  occupied  or  held  by  persons  not  entitled  thereto,  and  in  all 
other  respects  for  the  protection  and  maintenance  of  the  forest  preserve 
which  any  owner  of  lands  would  be  entitled  to  bring.  Had  an  action 
been  then  brought  against  these  defendants,  or  their  predecessors  in 
occupation,  no  question  as  to  the  state's  title  could  have  been  success- 
fully raised.  Such  action  was  not  brought  as  to  these  lands,  but  the 
state  is  not  prejudiced  in  its  rights  by  the  failure  of  its  appointed  agents 
188N.Y.S.— 35 


Digitized  by 


Google 


546  188  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

or  officers  to  obey  its  commands,  nor  by  their  unauthorized  acts  or  omis- 
sions is  the  state  estopped  from  asserting  its  rights.  Wells  v.  Johnston, 
171  N.  Y.  324,  328,  63  N.  E.  1095;  People  v.  Santa  Clara  Lumber  Co., 
213  N.  Y.  61,  106  N.  E.  927.  These  lands  then,  so  held,  could  not  be 
acquired  by  any  person  by  adverse  possession.  Burbank  v.  Fay,  supra; 
Waterioo  Woolen  Mfg.  Co.  v.  Shanahan,  128  N.  Y.  345,  28  N.  E.  358, 
14  L.  R.  A.  481 ;  Weber  v.  State  Harbor  Com'rs,  supra,  18  Wall.  70, 
21  L.  Ed.  798. 

Neither  the  statute  of  limitations,  nor  title  by  adverse  possession,  is 
pleaded  in  tiie  answer,  but  no  question  as  to  the  sufficiency  of  the 
answer  is  raised,  and  the  evidence  tending  to  show  an  adverse  posses- 
sion was  admitted  without  objection. 

The  judgment  should  be  affirmed,  with  costs  to  the  respondent.  All 
concur,  except 

JO^N  M.  KELLOGG,  P.  J.  (dissenting).  Upon  the  trial  no  ques- 
tion was  raised  as  to  the  pleadings,  and  all  the  facts  with  reference  to 
the  plaintiff's  title,  and  the  defendant's  title  and  possession,  and  the 
respective  rights  of  the  parties,  were  fully  litigated  without  question 
or  objection,  and  the  pleadings  may  be  considered  as  amended  to  con- 
form to  the  proofs. 

The  state  obtained  a  tax  deed  in  1851,  which  was  not  recorded  until 
1911.  No  notice  of  this  deed,  or  of  any  claim  by  plaintiff,  was  given 
to  the  defendant  or  any  of  his  predecessors  in  title,  and  the  premises 
were  bought,  sold,  and  resold,  possessed,  improved,  and  used  by  them, 
with  the  understanding  that  there  was  no  question  about  the  title.  The 
comptroller  included  these  lands  in  a  notice  published  in  December, 
1894,  pursuant  to  section  13,  chapter  711,  Laws  1893  (now  section  133 
of  the  Tax  Law),  in  a  list  of  the  wild>  vacant,  and  forest  lands  held 
by  the  state.  However,  these  lands  were  not  of  that  character,  but 
were  cultivated,  improved,  and  assessed  to  and  in  the  actual  possession 
of  the  defendant  and  his  grantors.  The  publication,  therefore,  has  no 
effect  as  to  them. 

The  defendants  base  their  claim  of  title  upon  a  deed  given  by  John 
Bass  to  Albert  Hanner,  in  July,  1865,  and  four  later  deeds,  all  of  which 
deeds  were  duly  and  promptly  recorded,  and  before  the  recording  of 
the  plaintiff's  deed.  At  the  time  of  the  conveyance  by  John  Bass  to 
Hanner,  in  July,  1865,  the  premises  were  in  the  actual  undisturbed  pos- 
session of  the  grantor,  who  was  living  in  a  log  house  upon  the  said 
premises.  There  were  then  there  15  acres  of  meadow  and  a  log  bam, 
and  the  land  was  fenced,  cultivated,  and  improved,  and  used  sub- 
stantially in  the  manner  in  which  farms  in  that  locality  were  used. 
Hanner,  at  the  time  of  the  trial,  was  82  years  oiE  age.  He  conveyed  the 
land  3  years  after  he  received  the  deed,  but  swears  that  he  was  in  pos- 
session for  9  or  10  years  before  he  sold  them.  It  is  a  fair  inference, 
therefore,  that  he  was  in  possession  from  6  to  7  years  upon  contract 
of  purchase  before  he  received  his  deed,  which  would  date  his  posses- 
sion from  about  1858.  The  state  collected  taxes  from  the  defendant 
and  his  predecessors  in  title.    Exact  proof,  from  the  nature  of  things, 
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cannot  be  made  as  to  the  facts  at  so  remote  a  time,  and  necessarily 
liberal  inferences  must  be  drawn,  from  the  scanty  evidence,  in  favor 
of  defendants,  who  have  succeeded  to  the  rights  of  Bass,  and  whose 
possession  has  been  undisturbed  and  unquestioned  during  all  the  in- 
tervening years. 

The  statute  of  limitations  is  one  of  repose,  based  upon  the  theory 
that  the  mists  of  time  prevent  the  actual  facts  from  appearing,  and  it 
is  improbable  that  any  one  now  living  can  state  the  facts  as  to  the  time 
when  Bass  entered  into  possession.  They  can  be  judged  of  from  the 
condition  of  the  farm  in  1857,  at  the  time  the  first  witness  describes  it 
as  occupied  by  Bass.  The  description  of  the  premises  at  that  time 
makes  it  certain  that  the  clearing,  the  cultivation,  and  the  improvement 
of  the  property  must  have  begun  several  years  before  1857,  and  infer- 
ences may  be  liberally  resorted  to,  to  prevent  an  apparent  injustice, 
where  the  state  has  been  so  remiss  in  asserting  its  rights,  and  the  de- 
fendants and  their  predecessors  have  been  paying  the  plaintiff  taxes 
and  improving  the  property. 

Manifestly  Hanner  and  his  successors  in  title,  including  the  defend- 
ants, were  purchasers  in  good  faith  and  for  a  valuable  consideration, 
and  the  plaintiff's  prior  unrecorded  deed  establishes  no  title  as  against 
them.  As  we  have  seen,  it  affirmatively  appears  that  none  of  them  had 
any  notice  of  the  plaintifFs  claim,  and  each  claimed  to  be  and  under- 
stood that  he  was  the  absolute  owner  of  the  property.  Section  241  of 
the  former  Real  Property  Law,  chapter  547  of  the  Laws  of  1896,  first 
brought  into  the  Recording  Law  (now  section  291  of  the  Real  Property 
Law  [Consol.  Laws,  c.  50])  the  provision  making  an  unrecorded  con- 
veyance void  as  against  subsequent  purchasers  with  recorded  deeds 
"from  the  same  vendor,  his  heirs  or  devisees."  There  is  a  question 
whether  the  Legislature,  which  brought  the  quoted  words  into  the  stat- 
ute, did  not  at  the  same  session  take  them  out  by  amending  the  Revised 
Statutes  upon  that  subject.  Assets  Realization  Co.  v.  Clark,  205  N.  Y. 
105,  119,  98  N.  E.  457,  41  L.  R.  A.  (N.  S.)  462.  That  question,  how- 
ever, is  quite  immaterial,  as  the  recording  of  Hanner's  deed  gave  him 
and  his  successors  title  to  the  property  which  the  plaintiff  could  not 
question. 

We  must  therefore  conclude  that  at  the  time  the  Forest  Preserve  Act 
was  passed  the  state  had  no  title  to  the  propery  which  it  could  enforce 
against  Hanner's  successors  in  title.  If,  however,  it  is  considered  that- 
the  state  did  have  title  at  the  time  the  Forest  Preserve  Act  was  passed 
in  1885,  it  held  the  title  as  a  proprietor,  and  not  as  a  sovereign.  The 
premises  were  held  for  sale,  or  other  disposition,  and  were  charged  with 
no  public  trust.  When  we  consider  that  the  state  never  used  the  prop- 
erty, or  claimed  it,  but  that  it  was  held  adversely  by  others,  it  cannot  be 
said  that  the  passage  of  the  Forest  Preserve  Act  made  this  a  public 
property,  so  as  to  change  the  nature  of  the  state's  holding  from  that 
of  a  proprietor  into  that  of  a  sovereign.  We  cannot  quarrel  with  the 
rule  that  a  statute  of  limitations,  in  general  terms,  does  not  bar  the 
state.  The  state,  unless  mentioned  in  the  act,  is  presumed  to  be  except- 
ed from  its  burden.  17  Rul.  Case  Law,  p.  689,  f  37 ;  People  v.  Gilbert, 
18  Johns.  227,  229;  People  v,  Herkimer,  4  Cow.  345,  15  Am.  Dec.  379. 
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The  Code  (section  362)  provides  that  "the  people  of  the  state"  will 
not  sue  a  person  for  or  in  relation  to  real  estate  after  40  years  from 
the  time  of  the  accruing  of  the  claim,  or  unless  it  has  received  the  rents 
and  profits  within  that  time.  There  is  no  place  for  presumption,  as  the 
section  is  an  express  limitation  upon  the  people  of  the  state.  See  Ful- 
ton L.,  H.  &  P.  Co.  V.  State,  200  N.  Y.  400,  421,  422,  94  N.  E.  199,  37 
L.  R.  A.  "(N.  S.)  307.  The  statute  is  one  of  repose,  to  prevent  over- 
zealous  public  officials  from  harassing  a  person  occupying  land  for  40 
years  or  more  by  the  prosecution  of  stale  claims.  The  limitation  does 
not  rest  upon  a  presumption  of  a  grant ;  it  simply  prevents  the  use  of 
the  court  for  the  prosecution  of  such  a  claim.  It  does  not  purport  to 
affect  Ithe  title  to  property ;  it  only  makes  the  occupant  immune  from 
action  by  the  state.  The  presumption  of  a  grant  arising  from  lapse  of 
time  does  not  assume  that  the  grant  was  made  at  any  particular  time, 
but  at  some  time  during  the  occupancy.  It  is  more  natural  to  assume 
that  it  took  place  at  about  the  time  of  the  inception  of  the  occupancy 
than  at  a  later  date. 

I  favor  reversal 


PRrrCHARD  ▼.  SECURITY  TRUST  00.  OF  ROCHESTER  et  aL 

(Supreme  Coart,  Special  Term,  Monroe  Ck>uiity.    April  4,  1921.) 

(Byllalms  hy  tfie  Court.) 

1.  Bheovety  ^gr^gg    Peraittted  wherever  eompetent^  material,  and  relevaiii 
evidence  neeessary  to  make  oat  cause  of  action  or  defense. 

A  discovery  or  an  inspection  of  a  book,  paper,  or  document  may  be  had 
when  the  book,  paper,  or  document  is  competent  material,  and  releyant 
evidence,  and  is  necessary  in  the  interest  of  justice  to  make  out  a  cause 
of  action  or  a  defense. 

!^.,  Discovery  ^=»89— Defendkints,  under  general  denial,  entitled  to  inspecUon 
of  aAstffnnwnt  on  which  plaintifTs  aiiion  rests. 

Where  a  cause  of  action  is  based  on  an  assignment  from  a  corporation, 
which  has  been  dissolved,  and  the  assignment  and  the  books,  papers,  and 
documents  of  the  corporation  are  in  the  possession  and  control  of  the 
plaintiff,  the  defendant  under  its  general  denial,  although  no  affirmative 
defense  In  relation  to  the  assignment  is  set  up,  is  entitled  to  an  inspec- 
tion of  the  assignment  and  to  a  discovery  of  the  books,  papers,  and  docu- 
ments in  order  to  prepare  to  meet  the  plaintiff's  case. 

Action  by  Albert  R.  Pritchard  against  the  Security  Trust  Coinpany 
of  Rochester  and  others.  Order  for  plaintiff  to  show  cause  at  Mon- 
roe Special  Term  for  discovery  and  inspection.  Order  for  discover\- 
and  inspection  granted,  with  directions. 

J.  M.  E.  O'Grady,  of  Rochester,  for  plaintiff. 

Wile,  Oviatt  &  Oilman,  of  Rochester,  for  defendant  Barnard. 

Hubbell,  Taylor,  Goodwin  &  Moser,  of  Rochester,  for  defendants 
Lincoln  National  Bank  of  Rochester  and  Friederich. 

Harris,  Beach,  Harris  &  Matson,  of  Rochester,  for  defendant  Se- 
curity Trust  Company  of  Rochester  and  Wils. 

^=s>For  other  caies  a%h  same  tODlc  &  KBT>NUMPBR  in  all  Key-Numbered  Dlfertii  a  InAam 
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RODENBECK,  J.  The  Code  of  Civil  Procedure  provides  that  the 
court  may  compel  a  party  to  produce  and  discover,  or  to  give  to  the 
other  party  an  inspection  and  copy,  or  permission  to  take  a  photograph, 
of  a  book,  document,  or  other  paper,  or  to  make  a  discovery  of  any 
article  or  property  in  his  possession  or  in  his  control  "relating  to  the 
merits  of  the  action  or  of  the  defense."  Code  Civ.  Proc.  §  803.  The 
rules  provide,  among  other  things,  that  the  plaintiff  may  be  compelled 
to  make  a  discovery  which  may  be  necessary  to  enable  the  defendant  to 
answer  the  pleadings,  and  that  either  party  may  be  compelled  to  make 
such  a  discovery  upon  its  appearing  to  the  satisfaction  of  the  court  that 
such  book,  document,  record,  article,  or  property  is  "material  to  the  de- 
cision of  the  action  or  special  proceeding,"  or  some  motion  applicable 
therein,  or  is  "competent  evidence  in  the  case,"  or  that  the  inspection 
thereof  is  "necessary  to  enable  a  party  to  prepare  for  trial."  Gen. 
Rules  of  Practice,  rule  14.  The  Code  further  provides  that  upon  a 
hearing  upon  an  order  to  show  cause  the  court  may  make  such  an  order 
with  respect  to  the  discovery  and  inspection  prayed  for  "as  justice  re- 
quires." Code  Civ.  Proc.  §  807.  These  provisions  should  not  be  whit- 
tled down  and  should  not  be  construed  away  by  technical  construction, 
as  was  formerly  the  case  with  the  provisions  relating  to  examinations 
before  trial. 

[1,2]  A  discovery  or  an  inspection  of  a  book,  paper,  or  document 
should  be  permitted  whenever  it  is  competent,  material,  and  relevant 
evidence,  and  is  necessary  in  the  interest  of  justice  to  make  out  a  cause 
of  action  or  for  a  defense.  A  discovery  or  inspection  is  not  limited, 
so  far  as  a  defendant  is  concerned,  to  an  affirmative  defense,  but  extends 
to  any  matter  which  is  necessary  to  enable  him  to  meet  the  issues  pre- 
sented by  the  complaint.  A  defendant  is  entitled  under  a  general  denial 
to  put  in  evidence  to  meet  any  matter  not  amounting  to  an  affirmative 
defense  that  the  plaintiff  is  required  to  establish  as  a  part  of  his  cause  of 
action.  In  this  instance  the  cause  of  action  rests  upon  an  assignment, 
the  existence  of  which  assignment  the  defendants  have  denied,  and 
they  are  entitled,  in  order  to  prepare  for  trial,  to  have  an  inspection  of 
the  assignment,  and  a  discovery  with  reference  to  any  books,  papers, 
or  documents  which  relate  to  the  assignment.  Title  Guaranty  &  Surety 
Co.  v.  Culgin  Pace  Cont.  Co.,  66  Misc.  Rep.  157,  121  N.  Y.  Supp.  226; 
Powers  V.  Elmendorfs,  4  How.  Prac.  60;  Seligman  v.  Real  Estate 
Trust  Co.,  20  Abb.  N.  C.  210;  Kamber  v.  Franklin  Transp.  Co.,  52 
Misc.  Rep.  640,  102  N.  Y.  Supp.  804;  Bensinger  v.  Erhardt,  60  App. 
Div.  303,  70  N.  Y.  Supp.  24;  Bamberger  v.  U.  S.  Fidelity  Co.,  37 
Misc.  Rep.  512,  75  N.  Y.  Supp.  1005.  This  discovery  and  inspection  is 
not  given  for  the  purpose  of  enabling  the  defendants  to  ascertain  wheth- 
er or  not  the  plaintiff  has  a  cause  of  action,  but  to  enable  them  to  be 
prepared  to  meet  the  evidence  which  the  plaintiff  may  offer  to  substan- 
tiate his  cause  of  action.  The  proceeding  for  discovery  and  inspection 
is  made  more  or  less  technical  by  the  survival  of  the  practice  which 
requires  it  to  be  brought  by  a  petition  verified  by  affidavit.  This  pro- 
ceeding and  all  other  proceedings  designed  to  enable  either  party  to 
secure  evidence  to  prepare  for  trial  should  be  simplified  and  made 
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uniform.  No  harm  can  come  from  requiring  the  plaintiff  in  this  case 
to  exhibit  to  the  defendants  the  documentary  evidence  upon  which 
his  cause  of  action .  depends,  and  which  the  defendants  must  meet  in 
their  defense,  and  such  discovery  and  inspection  must  be  in  the  interest 
of  justice. 

Defendants  are  entitled  to  an  order  as  prayed  for,  the  terms  of  which 
are  to  be  settled  by  the  court,  if  not  agreed  upon,  with  $10  costs  to 
abide  the  event. 

So  ordered. 


(195  App.  Div.  685) 

WALL  V.  INTERNATIONAL  RT.  CO. 

(Supreme  Court,  AppeUate  Division,  Fourth  Department    March  9,  1921.) 

Carriers  <e=>333(10)— Passinigier,  who  passed  behind  car  after  aliglitiiqr  tfaere* 
from  and  was  struck  by  another  car,  held  eontribntorlly  negligent. 

Street  car  passenger,  who,  after  aUghting  from  car,  passed  behind  the 
rear  thereof  and  was  struck  by  car  on  approaching  on  other  track  from 
opposite  direction,  though  she  did  not  actually  step  on  the  other  track, 
held  eontribntorlly  negligent. 

Kruse,  P.  J.,  and  Rowland  L.  Davis,  J.,  dissenting. 

Appeal  from  Trial  Term,  Erie  County. 

Action  by  Adelaide  Wall  against  the  International  Railway  Com- 
pany.   Judgment  of  nonsuit,  and  plaintiff  appeals.    Affirmed. 

Argued  before  KRUSE,  P.  J.,  and  LAMBERT,  HUBBS,  CLARK, 
and  ROWLAND  L.  DAVIS,  JJ. 

Charles  W.  Strong,  of  Buffalo,  for  appellant. 
James  C.  Sweeney,  of  Buffalo,  for  respondent. 

LAMBERT,  J.  The  full  presentation  of  the  facts  of  the  case,  in 
the  dissenting  opinion  of  Mr.  Justice  DAVIS,  is  adequate  to  the  appli- 
cation of  the  controlling  rules  of  law.  It  may  be  conceded  that  the 
proof  of  speed,  failure  of  warning,  and  violation  of  the  ordinances  was 
sufficient  to  carry  the  case  to  the  jury  upon  the  question  of  the  defend- 
ant's negligence. 

The  charge  of  contributory  negligence  of  the  plaintiff  is  the  serious 
inquiry  here.  It  is  conceded  that  the  plaintiff,  upon  alighting  from  the 
car,  passed  to  the  rear  thereof,  and  into  a  position  where  she  was 
struck  by  an  oncoming  car  upon  the  car  track.  The  nonsuit  was  grant- 
ed upon  the  authority  of  Reed  v.  Metropolitan  St.  Ry.  Co.,  180  N.  Y. 
315,  73  N.  E.  41,  and  Schasel  v.  International  Ry.  Co.,  185  App,  Div. 
196,  173  N.  Y.  Supp.  571,  affirmed  230  N.  Y.  538,  130  N.  E.  884.  The 
rule  as  laid  down  m  the  Reed  Case  is : 

"A  person  passing  behind  the  rear  of  a  car  and  stepping  onto  the  track, 
where  a  car  may  be  approaching  from  the  opposite  direction,  is  bound  to 
satisfy  himself  that  the  way  is  clear." 

This  is  but  another  way  of  stating  that  a  person  so  conducting  him- 
self proceeds  at  his  peril.  The  statement  quoted,  as  to  stepping  upon 
the  far  track,  obviously  applies  to  a  case  like  this,  where  the  plaintiff 

^s=>For  otber  cases  see  saxoe  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  A  Indexes 
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did  not  actually  get  upon  or  within  the  rails  of  the  track,  but  so  close 
as  to  be  in  the  path  of  the  approaching  car,  and  thereby  sustained  in- 
jury. In  other  words,  the  mere  fact  that  the  plaintiff  did  not  actually 
get  upon  the  track  may  not  be  invoked  to  exonerate  her  from  the 
charge  of  contributory  negligence.  She  did  get  into  the  path  of  the  car. 
Her  conduct  brought  her  within  the  reason  and  application  of  the  rule 
entmciated  in  the  Reed  and  Schasel  Cases  cited. 
The  judgment  should  be  affirmed,  with  costs. 

ROWLAND  L.  DAVIS,  J.  (dissenting).  The  plaintiff  was  nonsuit- 
ed on  the  trial  and  judgment  entered  for  the  defendant.  I  cannot  con- 
cur in  the  decision  of  the  majority  to  affirm. 

The  plaintiff  was  a  passenger,  who  had  alighted  from  defendant's 
street  car  and  was  injured  by  being  struck  by  a  car  passing  on  another 
track.  The  learned  trial  justice  granted  the  motion  for  nonsuit  at  the 
close  of  the  plaintiff's  case,  and,  relying  on  his  recollection  of  the  evi- 
dence, stated  in  substance  that  the  car  from  which  the  plaintiff  alighted 
had  started  at  the  time  o.f  the  accident,  that  she  had  gone  upon  the 
track  without  the  slightest  effort  to  look,  and  was  struck  before  she 
had  an  opportunity  to  look,  to  determine  that  it  was  a  safe  place,  and 
therefore  she  was  guilty  of  contributory  negligence  as  a  matter  of  law. 
He  was  mistaken  in  his  facts,  and  therefore,  I  believe,  arrived  at  the 
wrong  conclusion,  for  the  plaintiff  never  reached  the  second  track;  she 
did  look,  and  at  best  the  evidence  is  in  dispute  whether  the  car  from 
which  she  had  -alighted  had  yet  started.  Let  me  somewhat  more  fully 
state  the  facts,  taking  them  and  the  inferences  to  be  drawn  therefrom  ip 
the  light  most  favorable  to  the  plaintiff*,  as  we  are  bound  to  do ;  she  hav- 
ing been  nonsuited.  McDonald  v.  Metropolitan  St.  Ry.  Co.,  167  N.  Y. 
66,  68,  60  N.  E.  282;  Sesselmann  v.  Metropolitan  St.  Ry.  Co.,  65  App. 
Div.  484,  72  N.  Y.  Supp.  1010. 

The  plaintiff,  an  elderly  woman,  boarded  an^lmwood  Avenue  car 
in  the  city  of  Buffalo  on  February  1,  1917,  She  was  going  on  a  visit  to 
some  friends,  and  alighted  at  the  usual  stop  at  or  near  the  intersection 
of  Bedford  avenue.  There  were  other  passengers  getting  off  the  car, 
the  day  was  cold,  and  there  was  snow  on  the  ground.  The  car  from 
which  she  alighted  was  going  north.  The  home  of  her  friends  was  to 
the  west,  so  she  passed  to  the  rear  of  the  car  and  approached  the 
south-bound  track.  The  distance  between  the  farther  rail  of  the  north- 
bound track  and  the  near  rail  of  the  south-bound  track  was  5  feet, 
but  the  overhang  of  the  car  was  23^  inches,  and  when  she  reached  a 
position  where  she  could  look  to  the  north,  past  the  car  from  which 
she  had  alighted,  she  looked  and  stood  still,  being  somewhere  in  the 
space  between  the  north-bound  and  south-bound  tracks,  but  not  within 
.  2  feet  of  the  nearest  rail  of  the  latter  track.  As  she  reached  this  point 
a  south-bound  car,  then  not  over  50  feet  away,  approached  her  without 
slackening  speed,  giving  no  warning,  and  plaintiff  threw  up  her  hands, 
and  the  car  struck  her  left  hand,  causing  a  fracture  of  her  wrist.  The 
car,  which  was  running  very  fast,  one  witness  said  50  feet  in  half  a 
second,  ran  from  100  to  150  feet  before  it  stopped.  An  ordinance,  then 
in  force,  provided  as  follows: 
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"Every  driver  or  other  person  having  th^  charge  and  the  control  of  any 
street  railway  car  within  the  city  of  Buffalo  while  approaching  and  pasdng 
any  other  street  railway  car  standing  for  the  discharge  or  reception  of  pas- 
sengers shall  sonnd  the  gong  and  reduce  the  speed  of  his  car  to  a  rate  not  to 
exceed  five  miles  per  hour."  Buffalo  Ordinances,  c.  4,  §  44,  as  amended  May, 
1915,  In  effect  June  4,  1915. 

If  we  are  to  say  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  we  must  state  with  some  reasonable  exact- 
ness what  she  was  bound  to  do,  in  the  exercise  of  reasonable  care, 
when  she  alighted  from  the  car  and  desired  to  proceed  on  her  journey, 
which  lay  to  the  west.  Three  courses  were  open  to  her:  First  She 
might  stand  still  in  the  street,  where  she  alighted  on  this  cold  winter's 
day,  while  other  passengers  got  off  and  others  boarded  the  car,  and 
until  the  conductor  and  motorman  in  the  course  of  time  elected  to  pro- 
ceed, so  that  she  niight  have  a  view  to  the  north  to  see  if  a  south-bound 
car  was  coming.  This,  besides  being  inconvenient  and  uncomfortable, 
would,  of  course,  leave  her  where  she  would  be  exposed  to  the  dangers 
of  vehicular  traffic,  and  perhaps,  under  the  stringent  rule  contended 
for  here,  make  her  guilty  of  contributory  negligence  as  a  matter  of 
law  if  she  was  injured  by  a  passing  vehicle.  Second.  She  could  go  to 
the  curb  or  sidewalk  to  the  east,  in  the  opposite  direction  from  which 
her  journey  lay,  and  there  wait  until  the  car  moved  on  and  she  could 
become  absolutely  certain  that  it  would  be  safe  to  cross  the  street  and 
proceed  to  her  destination.  This  would,  of  course,  imply  that  the  street 
railway  company  had  the  exclusive  right  to  use  the  street  at  that  point 
as  long  as  it  desired.  Third.  She  might  proceed  cautiously  to  the  west, 
being  vigilant  at  all  times  that  she  did  not  get  on  the  other  track  in 
front  of  any  approaching  car,  relying  for  her  safety,  not  alone  on  what 
her  own  observation  by  looking  miglit  disclose,  but  upon  the  protection 
which  the  law  gave  her  in  requiring  one  car  approaching  another  dis- 
charging passengers  to  proceed  slowly  and  give  adequate  warning  of  its 
approach,  and  upon  the  assumption  that  the  company,  whose  patron 
she  was,  would  not  expose  her  to  an  imminent  danger  at  a  point  where 
she  was  permitted  to  alight  from  its  car. 

I  decline  to  advise  her,  as  a  matter  of  law  that  she  was  bound  to 
adopt  one  of  the  first  two  courses  suggested.  Yet  that  is  the  practical 
result  of  holding  that  she  was  guilty  of  contributory  negligence.  It  is 
suggested  that  she  might  have  gone  farther  to  the  rear  of  the  car, 
where  she  would  have  a  better  view  of  the  track.  How  much  farther 
to  the  rear  must  she  go  ?  Since  we  are  holding  that  she  is  negligent  as 
a  matter  of  l^w,  we  must  advise  her  just  what  she  should  have  done  to 
exercise  reasonable  care,  or  else  we  have  ipvaded  the  right  of  the  jury 
to  determine  under  given  conditions  what  constitutes  the  vigilance  and 
care  of  an  ordinarily  prudent  person.  The  proximate  cause  of  the  ac- 
cident was  either  the  negligence  of  the  plaintiff  or  the  violation  of  law 
on  the  part  of  the  defendant.  It  is,  under  the  circumstances  disclosed, 
essentially  a  question  of  fact. 

No  one  will  claim,  I  presume,  that  after  alighting  the  plaintiff  was 
required  by  law  to  stand  in  one  place ;  she  might  at  least  walk  about 
as  long  as  she  did  not  go  upon  the  other  track,  or  so  near  it  that  a  car 
would  strike  her,  and  not  be  chargeable  with  contributory  negligence. 
In  exercising  this  privilege  (which  I  believe  any  court  would  award  her) 
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the  plaintiff  stepped  into  a  position  of  safety.  Had  she  remained  prac- 
tically still,  she  would  not  have  been  injured;  but  the  sudden  appear- 
ance of  the  car  apparently  startled  her  and  caused  her  to  throw  up 
her  hands,  to  fend  off  the  onset  of  this  sudden  danger.  It  was  a  per- 
fectly natural  involuntary  movement  under  the  circumstances,  yet  in 
making  it  her  arm  was  struck  by  a  car  which  was  coming  at  an  illegal 
rate  of  speed  and  had  given  no  warning  of  its  approach.  In  that  in- 
stant of  time,  by  that  involuntary  movement  of  her  arms,  did  she  be- 
come guilty  of  contributory  negligence  as  a  matter  of  law?  I  cannot 
so  hold. 

The  court  below  relied  upon  Reed  v.  Metropolitan  Street  Ry.  Co.. 
180  N.  Y.  315,  73  N.  E.  41,  and  it  is  urged  by  the  respondent's  counsel 
here  as  furnishing  authority  for  sustaining  the  judgment.  The  facts 
are  entirely,  different  in  the  Reed  Case,  and  the  doctrine  laid  down 
there  does  not  apply  here.  In  that  case  the  passenger  alighting  passed 
to  the  rear  of  the  car  and  went  on  the  south-bound  track,  where  he 
was  struck,  without  looking^  north  to  see  if  anjrthing  was  coming.  He 
was  actually  upon  the  track,  and  his  body  was  struck.  The  rule  laid 
down  by  Judge  Bartlett  is  this  (180  N.  Y.  317,  73  N.  E.  42) : 

"A  person  paesing  behind  the  rear  of  a  car  and  stepping  onto  the  track, 
where  a  car  may  be  approaching  from  an  opposite  direction,  is  bonnd  to 
satisfy  himself  that  the  way  Is  clear.  It  la  apparent  that  the  slightest 
caution  on  the  part  of  this  plaintiff  would  have  advised  him  of  the  presence 
of  the  approaching  car  and  avoided  this  accident" 

The  record  in  the  Reed  Case  shows,  I  believe,  that  the  car  that 
struck  the  plaintiff  was  proceeding  at  not  to  exceed  two  miles  an  hour, 
and  the  motorman  rang  the  gong  continuously  in  approaching  and  pass- 
ing the  standing  car.  How,  then,  can  the  Reed  Case  be  an  authority 
controlling  in  5ie  decision  of  the  case  under  consideration?  At  the 
expense  of  being  charged  with  repetition,  let  me  state  again  that  the 
plaintiff  had  not  yet  reached  the  south-bound  track ;  she  had  stopped 
and  was  looking  in  a  position  of  apparent  safety ;  she  was  exercising 
caution ;  she  received  no  warning  by  gong  or  other  signal ;  the  motor- 
man  was  not  observing  the  law  as  to  speed.  Where  is  there  resem- 
blance as  to  facts,  or  where  is  the  doctrine  in  the  Reed  Case  that  may 
be  properly  applied  here? 

In  Schasel  v.  International  Ry.  Co.,  185  App.  Div.  194,  173  N  Y 
Supp.  571  (affirmed  230  N.  Y.  538,  130  N.  E.  884)  a  case  in  this  de- 
partment, which  is  also  urged  as  authority  for  affirmance,  the  plaintiff 
was  between  the  rails  of  the  track  when  struck.  In  that  case  the  plain- 
tiff's evidence  was  contradictory  and  improbable,  as  it  always  is  when 
a  person  having  a  clear  view  of  an  approaching  object  states  he  looked 
and  saw  nothing.  It  is  often  difficult  to  adhere  strictly  to  abstract  legal 
principles,  even  if  sound,  where  the  merits  in  a  case  are  lacking. 
Though  the  majority  of  the  court  went  to  the  limit  of  the  doctrine  of 
contributory  negligenc^  per  se  to  reverse  the  judgment  and  dismiss  the 
complaint,  undoubtedly  a  just  result  was  arrived  at  in  the  Schasel  Case, 
in  view  of  the  evidence.  The  plaintiff  there  was  held  "negligent  ^s  a 
matter  of  law  in  failing  to  look  for  a  north-bound  car  from  a  safe 


Digitized  by 


Google 


554  188  NEW  YORK  SUPPLEMENT  (Sup.  Ct. 

place  between  the  two  sets  of  tracks,  where  the  other  car  did  not  ob- 
struct his  view/'    The  plaintiff  in  this  case  did  look  at  that  point. 

The  other  leading  cases  following  the  rule  of  the  Reed  Case  are 
Maynard  v.  Rochester  Railway  Co.,  136  App.  EHv.  212,  120  N.  Y. 
Supp.  917,  MtCreevy  v.  New  York  City  Ry.  Co.,  113  App.  Div.  155, 
98  N.  Y.  Supp.  1024,  and  Axelrod  v.  New  York  City  Ry.  Co.,  109  App. 
Div.  87,  95  N.  Y.  Supp.  1072.  In  the  Maynard  Case  the  plaintiff 
walked  upon  the  track  without  stopping  although  she  claimed  she 
looked,  and  her  evidence  was  regarded  by  the  court  as  rather  incredi- 
ble ;  but  she  apparently  got  upon  the  track  in  front  of  the  approaching 
car,  and  the  judgment  in  her  favor  was  reversed,  and  a  new  trial  order- 
ed but  not  entirely  upon  questions  of  law.  See  143  App.  Div.  957,  128 
N.  Y.  Supp.  1134.  In  the  McGreevy  Case  the  plaintiff's  intestate  was 
killed,  and  the  evidence  disclosed  that  he  was  struck  when  lie  went 
upon  the  track  with  the  car  coming  a  short  distance  away,  although 
he  had  opportunity  to  see  the  approaching  car  before  he  got  upon  the 
track.  The  plaintiff  was  then  required,  in  a  death  case,  to  asstmie  the 
burden  of  showing  the  person  killed  free  from  contributory  negligence, 
and  the  court  held  that  that  fact  was  not  established.  The  same  may 
be  said  of  the  Axelrod  Case. 

The  case  most  similar  in  its  facts  to  the  instant  case,  tt  seems  to  me, 
is  Pelletreau  v.  Metropolitan  Street  Ry.  Co.,  74  App.  Div.  192,  77  N. 
Y.  Supp.  386  (affirmed  174  N.  Y.  503, 66  N.  E.  1113).  There  the  plain- 
tiff, a  schoolgirl,  alighted  from  a  north-bound  t:ar  in  New  York  City 
and  started  toward  the  west  side  of  the  street.  A  friend  walking  about 
6  feet  in  advance  succeeded  in  crossing  the  south-bound  track  in  safe- 
ty, but  before  the  plaintiff  had  reached  the  nearest  rail  of  that  track 
she  was  struck  by  a  south-bound  car.  She  testified  that  before  attempt- 
ing to  cross  she  stopped  to  look  for  approaching  cars  and  did  not  dis- 
cover any.  The  south-bound  car  approached  without  slackening  speed 
and  without  warning.  The  space  between  the  overhanging  sides  of  the 
passing  cars  between  the  two  tracks  was  only  1  foot  3  inches,  and  the 
testimony  on  the  part  of  the  defendant  was  that  the  maximum  speed  of 
the  car  was  7  miles  per  hour.  In  affirming  the  judgment  in  favor  of 
the  plaintiff,  the  court  held  that  it  could  not  be  said  under  these  cir- 
cumstances as  a  matter  of  law  that  she  was  guilty  of  contributory  neg- 
ligence. 

That  it  is  ordinarily  a  question  of  fact  to  be  determined  by  the  jury, 
where  a  person  is  struck  by  a  street  car  while  approaching  or  upon  a 
track,  and  the  person  injured  has  exercised  some  degree  of  care  and 
vigilance,  is  held  by  a  long  line  of  authority,  particularly  where  there 
is  gross  negligence  on  the  part  of  the  defendant.  Provoost  v.  Inter- 
national Ry.  Co.,  151  App.  Div.  240,  136  N.  Y.  Supp.  131  (affirmed 
208  N.  Y.  611,  102  N.  E.  1112);  Craven  v.  International  Ry.  Co.,  100 
App.  Div.  157,  91  N.  Y.  Supp.  625 ;  Stevens  v.  Union  Ry.  Co.,  75  App. 
Div.  602,  78  N.  Y.  Supp.  624  (affirmed  176  N.  Y.  607,  68  N,  E.  1125) ; 
Dobert  v.  Troy  City  Ry.  Co.,  91  Hun,  29,  36  N.  Y.  Supp.  105;  Beers 
V.  Metropolitan  Street  Ry.  Co.,  104  App.  Div.  98,  93  N.  Y.  Supp.  278 ; 
Sesselmann  v.  Metropolitan  Street  Ry.  Co.,  65  App.  Div.  484,  72  N.  Y. 
Supp.  1010, 
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A  person  passing  to  the  rear  of  a  street  car  and  getting  entirely  upon 
another  track  ordinarily  has  had  an  opportunity  at  some  time  to  see 
and  to  exercise  care,  and  the  general  rule  is  that  a  person  who  thus 
blindly  walks  into  a  danger  which  the  exercise  of  due  care  would  have 
enabled  him  to  avoid  is  guilty  of  contributory  negligence  as  a  matter 
of  law ;  or,  to  state  the  rule  more  broadly,  if  a  person  knows  that  he 
is  in  a  place  of  danger,  it  is  his  duty  to  exercise  some  care  for  his  own 
safety,  and  if  he  takes  no  care  whatever  he  is  then  guilty  of  contribu- 
tory negligence.  Volosko  v.  Interurban  St.  Ry.  Co.,  190  N.  Y.  206, 209, 
82  N.  E.  1090,  15  L.  R.  A.  (N.  S.)  1117.  But  if  he  exercises  some 
degree  of  vigilance  and  care,  it  then  becomes  a  question  of  fact,  and 
a  party  has  a  right  to  have  it  submitted  to  the  body  designated  by  the 
Constitution  to  try  such  issues,  subject,  however,  to  a  review  by  the 
court  as  to  whether  the  weight  of  evidence  sustains  the  verdict 

To  affirm  the  judgment  we  must  adopt  the  broad  principle  that  if  a 
person  goes  behind  a  standing  car  from  which  he  has  alighted,  and  gets 
on  or  near  another  track  where  cars  run  in  an  opposite  direction,  and 
is  injured,  he  is  guilty  of  contributory  negligence  as  a  matter  of  law, 
no  matter  what  degree  of  vigilance  or  care  he  exercises,  or  how  great 
the  negligence  of  those  operating  the  car  which  struck  him.  No  court 
has  gone  that  far,  and  the  doctrine  I  believe  is  unsound. 

For  the  reasons  stated,  I  favor  reversal  and  the  granting  of  a  new 
trial. 

KRUSE,  P.  J.  (dissenting).  I  concur  for  reversal.  As  pointed  out 
in  the  opinion  of  Mr.  Justice  DAVIS,  the  plaintiff  was  not  upon  the 
track  of  the  car  which  struck  her,  but  between  the  two  tracks.  She 
says  she  walked  around  the  back  end  of  the  standing  car,  from  which 
she  had  alighted,  looked  up,  and  saw  this  car  coming  fast ;  she  threw 
up  her  hands,  and  the  car  struck  her  left  hand ;  that  she  looked  up  as 
soon  as  she  got  past  the  car ;  that  she  was  theti  standing  in  the  space 
between  the  two  tracks ;  this  space  was  5  feet  wide,  and  the  overhang 
of  the  car  was  23V^  inches,  leaving  a  clearance  between  the  two  cars 
of  only  13  inches. 

To  hold  that  under  such  circumstances  a  passenger  is  negligent  as  a 
matter  of  law  exacts  a  degree  of  care  beyond  what  is  reasonable,  as 
I  think,  and  extends  the  rule  of  contributory  negligence  farther  than 
any  decision  of  the  Court  of  Appeal's  cited  to  sustain  this  nonsuit. 

Judgment  affirmed,  with  costs. 


In  re  CASUALTY  CO.  OF  AMERICA. 
Appeal  of  BADGLEY. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  27,  1921.) 

Insurance  <^=>35— Insivanee  company,  which  received  no  benefit  from  sale  of 
new  stock  on  president's  representationsy  not  liable. 

An  insurance  company,  which  received  no  benefit  from  its  president's 
representations  to  a  stockholder,  taking  new  stock  in  an  increase  of  capi- 
talization, that  the  stock  would  be  placed  on  a  dividend  basis,  etc,  the 
company's  bank  account  having  been  used  merely  as  a  conduit  through 
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which  the  money  was  transmitted  from  the  stockholder  to  a  snbscrlher 
for  the  new  stock  to  purchase  shares  for  the  stockholder,  did  not  become 
liable  for  Its  president's  false  representations;  the  transaction  haying 
been  induced  on  the  stockholder's  part  on  accoant  of  his  confidence  in 
the  president  as  a  personal  friend,  the  president  haying  written  him  a 
personal  letter  relatiye  to  the  matter. 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  application  of  the  People  of  the  State  of  New 
York,  by  Jesse  S.  Phillips,  as  Superintendent  of  Insurance,  for  an  order 
to  take  possession  of  the  property  and  liquidate  the  business  of  the 
Casualty  Company  of  America,  wherein  Claude  M.  Badgley  made 
claim  against  the  company.  From  an  order  denying  a  motion  to  dis- 
miss and  disallow  the  claim,  and  allowing  it,  but  granting  preference 
for  only  a  portion  of  the  amount,  the  Superintendent  of  Insurance,  as 
liquidator  of  the  company,  and  the  claimant  appeal.  Order  reversed, 
and  claim  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Clarence  C.  Fowler,  of  New  York  City  (Collin  McLennan,  of  New 
York  City,  of  counsel,  and  Joseph  P.  Nolan,  of  New  York  City,  on 
the  brief),  for  state  superintendent  of  insurance. 

Michel  Kirtland,  of  New  York  City,  for  claimant 

PAGE,  J.  On  May  4,  1917,  an  order  of  liquidation  was  made,  pur- 
suant to  which  the  superintendent  of  insurance  took  possession  of  the 
property  of  the  Casualty  Company  of  America  under  section  63  of  the 
Insurance  Law  (Consol.  Laws,  c.  28).  The  order  contained  an  in- 
junction against  further  proceedings  in  pending  actions.  At  that  time 
there  was  pending  an  action  brought  by  Claude  M.  Badgley  against 
the  Casualty  Company  to  recover  the  sum  of  $1,250,  with  interest  from 
January  3,  1916.  Thereafter  Badgley  filed  his  claim  with  the  liquidator, 
who,  in  a  report  filed  in  June,  1918,  disallowed  the  claim.  Objection 
was  filed  to  the  rejection,  and  a  restatement  of  the  claim  made  by 
Badgley.  The  issues  raised  by  the  report,  objection,  and  restatement 
of  claim  were  referred  to  a  referee,  to  take  evidence  and  report,  with 
his  opinion.  The  referee  reported,  with  his  opinion,  that  the  claim 
should  be  allowed  for  $1,250,  with  interest  from  January  3,  1916,  to 
May  4,  1917 ;  $329.52  of  the  amount,  with  costs,  was  allowed  as  a  pre- 
ferred claim. 

Claude  M.  Badgley  and  his  wife  were  original  subscribers  to  the  stock 
of  the  Casualty  Company  on  its  incorporation  in  1903 ;  each  taking  25 
shares.  In  1915  the  capital  of  the  company  became  impaired,  and  at 
a  special  meeting  of  the  stockholders,  held  December  29,  1915,  it  was 
voted  to  reduce  the  capital  of  the  company  from  $750,000  to  $562,500. 
by  changing  the  capital  stock  from  7,500  shares,  of  a  par  value  of  $100 
each,  to  22,500  shares,  of  a  par  value  of  $25  each.  Subsequently  it  was 
voted  to  issue  7,500  shares  of  new  stock  at  par,  thus  increasing  the 
capital  from  $562,500  to  $750,000.  This  reduction  and  increase  be- 
came effective  December  31,  1915,  when  it  was  approved  by  the  super- 
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intendent  of  insurance,  and  on  the  same  day  subscriptions  for  the  entire 
issue  of  new  stock  were  paid  in  to  the  company. 

On  December  28,  1915,  Mr,  De  Leon,  the  president  of  the  company, 
who  for  many  years  had  been  a  friend  of  Mr.  and  Mrs.  Badgley,  wrote 
a  personal  letter  to  Mr.  Badgley,  in  which  he  stated  for  Mr.  Badgley's 
confidential  information,  referring  to  the  proposed  increase : 

"That  it  is  more  than  Ukely  that  the  stock  will  be  placed  upon  an  8  per 
cent.  dlTidend  basis  next  year,  and  a  vemiannnal  dividend  of  4  per  cent,  de- 
clared in  January,  so  that  any  new  stock  subscribed  for  by  yon  will  receive 
the  first  dividend  next  month.  The  company  has  never  been  in  a  more  sub- 
stantial and  a  stronger  position  than  at  the  present  time,  and  will  show  at 
the  end  of  the  year  total  assets  of  over  $8,700,000,  total  reserves  of  over  $2,- 
900,000,  and  a  premium  income  of  over  $3,500,000.'* 

The  letter  further  stated  the  future  policy  of  the  directors  in  regard 
to  paying  substantial  dividends  out  of  profits  and  a  stock  dividend.  On 
December  31,  1915,  Mr.  Badgley  answered,  with  a  letter  from  Boston, 
Mass.,  in  which  he  stated  that  he  had  not  considered  subscribing  for 
any  new  stock  in  the  company,  but  that  De  Leon's  statement  of  facts 
had  "put  another  phase  to  it,"  and  then  continued : 

''On  your  personal  guaranty  of  the  intentions  of  the  board  as  to  going  on  an 
8  per  cent,  basis,  and  your  assurance  of  the  company's  ability  to  do  ttiis  and 
maintain  it,  I  have  decided  to  subscribe  for  the  50  shares  that  are  Mrs.  Badg- 
ley's and  my  allotment  of  the  new  stock.  I  inclose  you  herewith  check  for 
$1,250  Govering  the  amount.  I  am  dohig  this  solely  on  your  personal  recom- 
mendation, and  in  the  hope  that  the  additional  amount  at  par  wiU  so  help  out 
our  average  that  the  total  may  eventually  show  us  an  even  break  as  an  iu- 
▼estment.  For  this  reason  I  am  sending  you  the  check  i>ersonally,  leaving  it 
in  your  hands.  I  do  not  want  the  investment,  unless  you  know  it  is  going 
to  turn  out  this  way." 

The  check  inclosed,  drawn  to  the  order  of  the  Casualty  Company  of 
America,  was  deposited  to  its  credit  in  the  Manufacturers*  National 
Bank  of  Troy,  N.  Y,  On  January  3,  1916,  De  Leon,  as  president  of 
the  company,  wrote,  acknowledging  the  receipt  of  Badgley's  letter, 
"with  check  for  $1,250,  subscription  for  50  shares  of  new  stock  of  the 
company." 

When  this  check  was  received  from  Badgley,  all  the  new  stock  had 
been  subscribed  and  paid  for.  Among  those  who  had  subscribed  for 
the  new  stock  was  William  Gow,  of  Troy.  The  company  drew  a  check 
to  his  order  on  the  Manufacturers*  National  Bank  of  Troy  for  $3,375, 
which  included  the  $1,250  subscribed  by  fikdgley  and  the  subscriptions 
of  two  others,  delivered  the  check  to* Gow,  and  received  from  him 
certificates  of  the  new  stock,  which  were  transferred  to  several  per- 
sons, and  the  25  shares  each  were  then  transferred  from  Gow  to  Mr. 
and  Mrs.  Badgley. 

De  Leon  ceased  his  connection  with  the  company  in  January,  1916. 
As  a  result  of  an  examination  of  the  company  by  the  insurance  depart- 
ment, it  was  discovered  that  the  capital  of  the  company  was  still  im- 
paired, and  on  April  16,  1916,  a  stockholders'  meeting  was  called  to  be 
held  May  4,  for  the  purpose  of  reducing  the  capital  stock  from  $750,000 
to  $300,000.  Badgley  received  this  notification,  and  wrote  to  the  then 
president,  referring  generally  to  representations  that  had  been  made  to 
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him  at  the  time  he  took  the  new  stock,  which  had  never  been  lived  up 
to  and  which. subsequent  events  had  proved  were  never  intended  to  be. 
He  then  continued : 

"Therefore  I  consider  that  the  company  have  $1,250  of  my  money,  and  I  am 
prepared  to  turn  back  this  stock  and  receive  a  check  for  it,  or  have  Ita 
equivalent  In  the  stock  about  to  be  issued  allotted  to  me." 

There  ensued  considerable  correspondence.  In  a  letter  dated  Septem- 
ber 15,  1916,  Badgley  reiterated  his  claim  for  a  return  of  his  money 
or  an  equivalent  amount  of  the  new  stock  at  $10  per  share.  The  general 
counsel  of  the  company  wrote  Mr.  Badgley  on  December  9,  1916,  that 
the  insurance  department  of  the  state  of  New  York  had  forbidden  the 
company  to  pay  any  claims  pending  further  advices.  On  March  12, 
1917,  an  action  was  commenced  in  the  Supreme  Court  by  the  service 
of  a  summons,  with  notice  stating  that  judgment  would  be  taken  for 
$1,250,  with  interest  from  January  3,  1916.  Time  to  serve  a  complaint 
was  extended  until  some  time  in  May,  and  before  the  time  expired  the 
injunction  order  heretofore  mentioned  was  served.  We  are  therefore 
not  informed  of  the  cause  of  action  that  was  to  be  alleged  against  the 
company  in  this  action.  As  no  tender  of  the  stock  had  been  made  prior 
to  the  commencement  of  the  action,  the  only  remedy  that  would  have 
been  available  to  the  plaintiff  was  in  equity  for  a  rescission.  Tender  of 
the  stock  is  made  in  the  claim  filed  with  the  superintendent  of  insur- 
ance, and  was  also  made  upon  the  hearing  before  the  referee. 

It  is  unfortunate  that  the  notice  to  stockholders  of  the  proposed  in- 
crease of  capital  stock,  which  is  referred  to  in  Mr.  De  Leon's  letter  to 
Mr.  Badgley,  was  not  offered  in  evidence,  so  that  the  court  could  be  ad- 
vised of  what  knowledge  Mr.  Badgley  had  of  the  proposed  transaction. 
It  would  appear  that  it  had  been  arranged  that  the  entire  new  issue 
would  be  underwritten,  and  that  the  allotments  to  stockholders  were 
to  be  made  out  of  the  stock  issued  to  the  underwriters,  for  the  entire 
new  issue  of  stock  was  authorized  by  the  stockholders  on  December 
29,  1915,  and  approved  by  the  superintendent  of  insurance  on  December 
31,  1915,  and  on  the  latter  date,  not  alone  was  the  entire  issue  subscribed 
for,  but  the  cash  therefor  was  paid  into  the  treasury  of  the  company. 
If  this  plan  was  known  to  Badgley  when  he  sent  his  check  to  De  Leon, 
there  would  be  no  force  in  his  present  contention  that  his  check  was  to 
be  applied  on  a  subscription  for  new  stock,  and  that  the  purchase  of 
issued  stock  was  unauthorized.  Whatever  was  his  knowledge  on  this 
subject  before  he  sent  the  check,  he  was  fully  informed  of  the  fact 
that  the  subscriptions  for  the  entire  issue  of  new  stock  were  paid  in  to 
the  company  on  December  31,  1915,  by  the  letter  of  the  treasurer  of 
the  company,  dated  January  10,  1916,  which  was  more  than  three  weeks 
before  the  certificates  of  the  new  stock  were  delivered  to  him.  Neither 
at  that  time,  nor  at  any  time  until  this  proceeding  was  brought,  did  he 
make  any  objection  that  his  check  had  been  used  to  purchase  the  stock, 
and  not  a  subscription. 

De  Leon  used  the  company's  bank  account  merely  as  a  conduit 
through  which  the  money  was  transmitted  from  Badglev  to  William 
Gow,  a  subscriber  for  the  new  stock,  to  purchase  50  shares  thereof 
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for  Badgley.  The  company  received  no  benefit  from  the  transaction, 
and  did  not,  therefore,  become  liable  for  De  Leon's  false  representations. 
De  Leon's  letter,  in  which  the  representations  were  made,  was  a  per- 
sonal letter  to  Badgley,  and  Badgley  transmitted  the  check  to  De  Leon, 
not  as  president,  acting  on  behalf  of  the  corporation,  but  as  a  personal 
friend,  in  whom  he  reposed  confidence,  as  appears  from  the  extract 
heretofore  quoted  from  the  letter  written  by  Badgley  to  De  Leon,  dated 
December  31,  1915: 

*'I  Inclose  you  herewith  check  for  $1,250  coyerlng  the  amount  I  am  doing 
this  solely  on  your  personal  recommendation,  and  in  hope  that  the  additional 
amount  at  par  will  bo  help  out  our  average  that  the  total  may  show  us  an 
even  break  as  an  investment.  For  this  reason  I  am  sending  you  the  check 
personally,  leaving  it  in  your  hands.  I  do  not  want  the  investment,  unless  you 
know  it  is  going  to  turn  out  this  way." 

In  the  use  of  the  check  to  purchase  issued  stock  of  the  new  issue,  De 
Leon  was  acting  for  Badgley,  and  by  accepting  the  stock  Badgley  rati- 
fied De  Leon's  act.  Our  conclusion,  therefore,  is  that  Badgley  has  no 
claim  against  the  assets  of  the  company  in  the  possession  of  the* in- 
surance superintendent,  except  as  a  stockholder.  If  he  has  suffered 
damage  by  relying  on  De  Leon's  representations,  he  must  seek  his  re- 
dress from  De  Leon. 

The  order  will  therefore  be  reversed,  with  costs  to  the  superintendent 
of  insurance,  and  the  claim  dismissed,  with  costs.    All  concur. 


(115  Misc.  Eep.  120)  

PEOPLE  6z  reL  WEATHERWAX  ▼.  WATT,  Mayor. 

(Supreme  0>urt,  Special  Term,  Albany  County.     April,  1921.) 

1.  Mandamus  ^s>154  (4) —Petition  held  not  required  to  show  nUaJtar  has  pri- 

vate interest. 

Petition  for  mandamus  to  compel  the  mayor  of  a  city  to  enforce  Tran- 
sportation Corporations  Law,  §  26,  so  far  as  prohibiting  bus  lines  operat- 
ing on  streets  without  obtaining  consent  of  local  authorities,  need  not 
show  that  relator  has  any  special  interest,  except  that  of  the  general 
public ;  the  primary  purpose  of  the  section  b^ng  protection  of  the  streets 
and  the  local  public. 

2.  Licenses  <S=^40— Operation  of  bus  line  on  streets  without  eonsent  of  local 

authorities  a  crime. 

Operation  of  bus  lines  on  streets  without  obtaining  consent  of  local 
authorities,  in  violation  of  Transportation  Corporations  Law,  §  26,  is  a 
crime,  such  law  imposing  no  penalty  therefor,  and  Penal  Law,  $  29,  de- 
claring violation  of  a  statute  which  imposes  no  penalty  to  be  a  misde- 
meanor; and  the  penalty  provided  by  Public  Service  Ck)mmissions  Law, 
€  56,  subd.  1,  for  "any  common  carrier  violating  any  provision  of  this 
chapter"  or  faiUng  to  obey  any  order  of  the  Commission,  not  being 
one  for  violation  of  such  section  of  the  Transportation  Corporations 
Law. 

3.  Mandamus  <@='172 — ^That  operation  of  busses  is  in  violation  of  statute  may 

be  determined  on  mandamus. 

That  operation  of  busses  is  in  violation  of  Transportation  Corporations 
Law,  i  28,  may  be  determined  on  mandamus  to  compel  enforcement  of  the 
law,  without  prior  action  by  the  Public  Service  Commission. 

^SS>FoT  other  sases  see  same  topic  &  KBY-NUMBER  in  all  Key-Numbered  Digests  &  Indexes 
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4.  lieenfies  ^=>40— Inadequacy  of  street  car  servioe  no  excuse  for  not  enfore* 
in^  law  requiring  tms  iine  to  liave  consent  of  local  autiiorities. 

It  is  no  excuse  for  the  mayor's  not  enforcing  Transportation  Cor- 
porations Law»  i  26»  prohibiting  bus  lines  operating  without  consent  of 
the  proper  local  authorities,  that  a  street  car  company  does  not  furnish 
adequate  service. 

6.  Mandamus  ^=»18<^Perein|>tory  writ  not  prevented  by  issue  of  law. 

A  dispute  which  is  only  an  issue  of  law  on  conceded  facts  does  not 
prevent  granting  of  a  ];>eremptory  writ  of  mandamus. 

6.  Mandamus  ^=>3(1) — ^No  other  adequate  remedy  f<Nr  enforcement  of  l»w 

as  to  Jitneys  on  streets. 

There  is  no  other  adequate  remedy  against  the  running  of  numerous 
Jitneys  on  dty  streets  without  consent  of  the  proper  local  authorities. 
In  violation  of  Transportation  Corporations  Law,  8  26,  than  mandamus  to 
the  mayor,  Intrusted  with  the  enforcement  of  the  laws,  to  enforce  such 
law,  though  under  Public  Service  Commissions  Law,  S§  48,  57,  the 
Commission  could  have  Its  counsel  proceed  against  each  jitney  operator 
separately,  or  a  street  car  company  could  bring  separate  injunction 
suits,  or  prosecutions  of  the  violators  could  be  had,  or  though  the  mayor 
might  be  removed. 

7.  Mandamus  <9=>151(2) — Other  dfieers  than  mayor  held  not  necessary  par- 

ties defendant. 

Other  officers  than  the  mayor  are  not  necessary  parties  defendant  to 
mandamus  to  compel  enforcement  of  a  law  In  Albany,  in  view  of  the 
duties  of  mayor  under  Second  Class  Cities  Law,  $  54;  the  nonaction  of 
the  police,  the  chief  of  police,  and  the  commissioner  of  public  safety 
being  directly  traceable  to  the  nonaction  of  the  mayor,  who  has  assumed 
command  of  the  situation,  and  who  alone  has  positively  refused  to  act 

Mandamus  by  the  People,  on  the  relation  of  Harry  B.  Weatherwax, 
against  James  R.  Watt,  as  Mayor  of  the  City  of  Albany,  Peremptoiy 
writ  granted. 

Sanford  &  Alexander,  of  Albany  (RoUin  B.  Sanford,  of  Albany,  of 
counsel),  for  petitioner. 

John  J.  McManus,  Corp.  Counsel,  of  Albany,  for  respondent 

HINMAN,  J.  This  is  an  application  for  a  peremptory  writ  of  man- 
damus. The  relator,  Harry  B.  Weatherwax,  makes  the  application  as  a 
citizen  of  the  state  and  a  resident  of  the  city  of  Albany.  The  petition 
asks  for  a  writ  of  mandamus  directed  to  James  R.  Watt,  as  mayor  of 
the  city  of  Albany,  requiring  him  to  enforce  within  the  city  of  Albany 
those  provisions  of  section  26  of  the  Transportation  Corporations  Law 
(Consol.  Laws,  c.  63)  which  prohibit  bus  lines  or  any  vehicles  carrying 
passengers  at  a  rate  of  fare  of  15  cents  or  less  for  each  passenger  with- 
in the  limits  of  the  city  from  operating  along  the  streets  of  the  city  with- 
out procuring  the  consent  of  the  local  authorities  and  of  the  Public 
Service  Commission. 

It  appears,  without  dispute,  that  Albany  is  a  city  of  the  second  class ; 
that  by  section  54  of  the  Second  Class  Cities  Law  (Consol.  Laws,  c 
53)  it  is  expressly  made  the  duty  of  the  mayor  to  see  that  the  city  officers 
and  departments  faithfully  perform  their  duties,  to  maintain  peace  and 
good  order  within  the  cit)%  and  to  take  care  that  the  laws  of  the  state 
are  executed  and  enforced  within  the  city ;  that  for  at  least  six  weeks 
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more  than  500  motor  vehicle  lines  of  the  character  described  in  section 
26  of  the  Transportation  Corporations  Law  have  been  and  now  are 
being  operated  upon  the  public  streets  of  Albany  without  the  consent 
of  the  local  authorities,  and  without  a  certificate  of  public  necessity 
and  convenience  from  the  Public  Service  Commission ;  that  all  of  said 
motor  vehicle  lines  have  so  operated  and  are  continuing  to  so  operate 
without  being  in  any  manner  prevented  or  restrained  by  the  said  mayor, 
or  by  the  city  officers  or  departments  under  him ;  that  the  said  violations 
of  few  are  and  have  been  during  the  whole  period  open,  notorious,  and 
general  throughout  the  city;  that  the  persons  operating  said  vehicles 
have  during  all  said  times  and  now  continue  to  openly  and  publicly  call 
out  their  routes  and  the  fares,  and  solicit  passengers,  and  display  signs 
on  their  vehicles  indicating  the  route,  the  rate  of  fare,  and  destination 
of  the  route,  all  in  the  most  public  places  of  the  city  and  the  most  fre- 
quented streets,  and  in  the  presence  and  hearing  of  the  members  of  the 
police  department  of  the  city;  that  the  acts  of  said  persons  and  the 
operation  of  said  motor  vehicle  lines  are  so  open  and  notorious  and  have 
been  so  long  continued  that  the  said  mayor  is  chargeable  with  knowledge 
thereof ;  that  in  fact  on  several  different  dates  from  March  25  to  April 
5,  1921,  the  relator  notified  the  said  mayor  that  hundreds  of  said  auto 
lines  were  being  operated  unlawfully  in  the  city  of  Albany  and  re- 
quested the  said  mayor  to  enforce  the  law,  but  that  on  the  5th  of  April, 
1921,  the  said  mayor  informed  the  relator  and  announced  to  the  public 
of  said  city  that  he  refused  to  stop  the  operation  of  said  motor  vehicle 
lines,  and  gave  as  his  reason  the  advice  of  the  corporation  counsel  of 
said  city  that  such  acts  of  the  persons  so  operating  did  not  constitute 
a  crime  punishable  as  a  -misdemeanor. 

Supporting  affidavits,  also  uncontradicted,  reveal  about  SO  concrete 
illustrations  of  violators,  giving  the  name  of  owner,  license  number^ 
type  of  vehicle,  and  signs  displayed  showing  route  and  fare.  The  affi- 
ants swear  to  having  taken  repeated  trips  upon  them  as  passengers, 
paying  the  fare  prescribed,  and  traveling  over  the  routes  described 
by  their  respective  signs. 

The  answer  of  the  said  mayor  raises  no  issue  as  to  any  of  the  fore- 
going facts.  It  is  conceded  upon  the  papers  before  me  that  the  provi- 
sions of  section  26  of  the  Transportation  Corporations  Law  are  being 
and  have  been  for  a  long  period  violated  in  a  wholesale,  open,  and  no- 
torious manner,  so  glaringly  a  matter  of  common  knowledge  that  the 
court  might  even  take  judicial  notice  of  the  fact. 

In  fact,  the  answer  of  the  said  mayor  is  wholly  a  plea  in  the  nature 
of  a  confession  and  avoidance.  He  says  that  the  relator  is  vice  pres- 
ident of  the  United  Traction  Company,  which  operates  a  street  railway 
in  the  city  of  Albany  and  elsewhere ;  tfiat  said  traction  company  has  not 
been  granted  an  exclusive  franchise  to  transport  passengers  for  hire 
upon  the  streets  of  Albany ;  that  because  of  a  strike  of  its  employees 
said  traction  company  ceased  operations  on  all  of  its  lines  in  said  city  on 
January  29th  last,  and  did  not  attempt  to  resume  operations  until  an 
order  was  made  by  the  Public  Service  Commission,  eflFective  February 
8,  1921,  requiring  it  to  resume  operations  and  to  furnish  safe  and  ade- 
188N.T.S.--36 
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quale  service ;  that  no  service  at  all  has  been  furnished  by  said  traction 
company  from  January  29,  1921,  to  date  on  its  Second  Avenue  and 
Livingston  Avenue  lines,  and  that  adequate  service  for  the  entire  travel- 
ing public  has  not  been  furnished  upon  its  other  lines,  and  is  not  now 
being  furnished  by  it ;  that  the  number  of  cars  now  being  operated  in 
the  city  is  about  35,  as  against  about  80  cars  usually  operated  in  the 
city  prior  to  the  strike ;  that  the  enforcement  of  section  26  of  the  Trans- 
portation Corporations  Law  is  in  the  first  instance  wholly  within  the 
jurisdiction  of  the  Public  Service  Commission;  that  such  Commission 
has  general  supervision  of  all  common  carriers,  and  has  sole  jurisdic- 
tion to  determine  in  the  first  instance  whether  the  operation  of  said 
motor  vehicle  lines  is  a  violation  of  said  section  26;  that  he  is  informed 
by  his  corporation  counsel  that  a  violation  of  said  section  26  is  not  made 
a  crime  by  any  statute,  but,  on  the  contrary,  every  owner  or  operator 
of  such  a  motor  vehicle  line  is  expressly  made  subject  to  the  provisions 
of  the  Public  Service  Commissions  Law  (Consol.  Laws,  c.  48)  ;  that 
the  Public  Service  Commissions  Law  and  the  Transportations  Corpo- 
rations Law  are  in  pari  materia,  and  that  sections  25  and  26  of  the 
iVansportations  Corporations  Law  are  to  be  considered  as  incorporat- 
ed in  the  Public  Service  Commissions  Law  and  are  a  part  thereof ;  that 
by  section  56  of  the  Public  Service  Commissions  Law  any  common 
carrier  violating  section  26  of  the  Transportation  Corporations  Law 
shall  forfeit  to  the  people  of  the  state  not  to  exceed  $5,000  for  each 
offense;  that  there  is  no  provision  in  either  of  said  statutes  providing 
that  any  such  common  carrier  shall  be  guilty  of  a  crime  for  any  viola- 
tion of  either  of  said  statutes ;  that  the  duty  of  owners  of  such  motor 
vehicle  lines  to  obtain  such  local  consent  and  certificate  was  a  new  duty 
imposed  by  the  Laws  of  1915,  and  not  required  prior  to  that  time,  and 
that  in  such  a  case,  if  a  penalty  and  mode  of  procedure  be  given  by  the 
same  statute  for  its  violation,  the  remedy  given  is  exclusive. 

The  said  mayor  thus  denies  that  a  crime  is  being  committed  by  viola- 
tion of  section  26  of  the  Transportation  Corporations  Law,  denies  that 
he  has  any  right  to  stop  the  operation  of  the  said  motor  bus  lines  by 
reason  of  his  having  no  jurisdiction  to  enforce  within  the  city  of  Albany 
the  observance  of  any  of  the  provisions  of  said  section  26,  and  alleges 
upon  information  and  belief  that  any  person  including  the  members  of 
the  police  force,  who  might  cause  or  instigate  the  arrest  of  any  of  the 
persons  mentioned  in  the  petition  for  an  alleged  violation  of  said  sec- 
tion 26  would  be  liable  in  damages  in  a  suit  for  false  imprisonment  or 
malicious  prosecution,  in  the  event  that  it  should  thereafter  be  deter- 
mined that  any  violation  of  said  section  does  not  constitute  a  crime. 

He  further  contends  that  by  the  Second  Class  Cities  Law  the  com- 
missioner of  public  safety  has  supervision  and  control  of  the  police 
department  of  the  city,  and  that  said  commissioner  of  public  safety  is 
a  necessary  party  defendant.  He  further  objects  to  being  required  to 
enforce  this  statute,  upon  the  ground  that  the  petitioner  and  each  and 
every  citizen  has  an  adequate  remedy  at  law,  if  misdemeanors  are  be- 
ing committed,  in  that  the  petitioner  or  any  citizen  may  lay  an  informa- 
tion before  a  magistrate  and  procure  a  warrant  for  the  atrest  of  any 
violator. 
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And  finally  the  said  mayor  alleges,  upon  information  and  belief, 
that  the  said  traction  company  is  not  affording  reasonable,  just,  and 
adequate  transportation  upon  its  lines  within  the  city,  and  that  an  emer- 
gency has  been  created  in  which  others  must  engage  in  the  transporta- 
tion of  passengers,  so  that  business  within  the  city  shall  not  be  entirely 
blocked  or  discouraged ;  that  as  mayor  of  said  city  he  has  been  and  is 
in  good  faith  exercising  his  judgment  and  discretion  in  the  premises, 
and  believes  it  would  be  an  injustice  upon  the  public  if  any  steps  were 
taken  which  would  deprive  them  of  adequate  transportation ;  that  the 
whole  question  of  adequate,  just,  and  reasonable  transportation  service 
in  the  city  should  be  decided  by  the  Public  Service  Commission. 

[1]  The  learned  corporation  counsel,  in  an  argument  and  brief 
showing  industry,  research,  and  ability,  strenuously  asserts  that  these 
are  valid  objections  to  the  writ  herein  sought.  Some  of  the  principles 
formulated  by  him  find  support  in  the  authorities,  but  fall  very  far 
short  of  sustaining  his  contention  that  the  relator  is  not  entitled  to  the 
relief  sought.  In  his  brief  he  urges  a  still  further  objection  that  the 
special  interest  of  the  relator  is  not  set  out  in  the  petition  and  that  for 
this  reason  alone  his  petition  should  be  dismissed.  His  contention  is 
that,  the  relator  having  proceeded  to  argument  upon  his  petition  and 
the  opposing  affidavits  of  the  respondent,  the  proceeding  is  in  the  na- 
ture of  a  demurrer  to  the  facts  set  up  by  the  defendant,  and  the  right 
to  the  writ  must  be  determined  upon  the  assumption  that  the  averments 
of  the  defendant's  affidavits  are  true,  citing  People  ex  rel.  City  of  Buf- 
falo V.  N.  Y.  C.  &  Hudson  R.  R.  Co.,  156  N.  Y.  570,  51  N.  E.  312.  He 
claims  that  it  appears  from  the  answering  affidavits  that  the  relator  is 
seeking  to  enforce  the  private  interests  of  the  United  Traction  Com- 
pany, and  that  in  such  a  case  the  special  interest  of  the  United  Traction 
Company  must  be  set  out  in  the  petition,  and  its  private  right  to  relief 
must  be  made  clearly  to  appear,  citing  People  ex  rel.  Pumpyansky  v. 
Keating,  62  App.  Div.  348,  71  N.  Y.  Supp.  97,  reversed  on  other 
grounds  in  168  N.  Y.  390,  61  N.  E.  637. 

His  citation  of  this  authority  is  an  unfortunate  one  for  his  conten- 
tion, as  I  shall  endeavor  to  show.  Both  the  Appellate  Division 'and 
the  Court  of  Appeals  sustain  the  proposition  that  an  application  for  a 
peremptory  writ  of  mandamus,  commanding  the  commissioner  of  high- 
ways of  the  city  of  New  York  to  remove  a  stand  for  the  sale  of  news- 
papers and  periodicals  upon  a  street  of  the  city,  is  a  proceeding  to  en- 
force a  right  in  which  the  general  public  is  interested,  and  may  be 
maintained  by  a  citizen  and  resident  of  the  city ;  that  it  was  a  right  in 
which  the  general  public  is  interested,  to  wit,  that  the  streets  of  the 
city  shall  remain  unobstructed  and  unincumbered.  The  case  was  re- 
versed by  the  Court  of  Appeals,  in  order  that  a  new  trial  might  deter- 
mine to  what  extent,  if  any,  there  was  an  encroachment  upon  the  trav- 
eled portion  of  the  sidewalk.  In  tlie  opinion  of  the  Appellate  Division 
on  this  point,  which  was  expressly  approved  by  the  Court  of  Appeals, 
the  court  referred  to  the  rule  that,  where  the  relator  seeks  to  enforce 
a  private  right,  his  special  interest  must  be  set  out  in  the  petition  and 
his  right  to  relief  must  be  made  clearly  to  appear ;  but  the  court  said 
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that  this  rule  was  not  applicable  in  that  case,  saying  (62  Am>.  Div.  at 
page  350,  71  N.  Y.  Supp.  98): 

"It  Is  plain  that  the  relator  has  standing  to  maintain  this  proceedingr. 
The  right  which  the  writ  seeks  to  enforce  affects  the  general  public,  and, 
under  such  circumstances,  the  enforcement  of  the  right  is  the  concern  of 
every  citizen,  and  no  special  interest,  except  that  of  the  general  public,  need 
be  shown." 

The  contention  of  the  corporation  counsel  is  based  upon  a  theory 
which  is  untenable.  His  theory  is  that  the  enforcement  of  section  26 
of  the  Transportation  Corporations  Law  deals  only  with  the  question  of 
a  vehicle  carrying  passengers  in  competition  with  another  common 
carrier,  which  is  required  by  law  to  obtain  the  ccmsent  of  the  local  au- 
thorities of  the  city  to  operate  over  the  streets  thereof.  The  fact  is, 
however,  that  no  question  of  competition  with  such  a  common  carrier 
is  necessary  to  be  determined  in  connection  with  this  decision.  In  ray 
decision  recently  rendered  in  the  case  of  United  Traction  Co.  v.  John 
Smith,  187  N.  Y.  Supp.  377,  decided  April  1,  1921,  I  called  attention 
to  the  authorities  as  to  the  variety  of  cases  covered  by  said  section  26. 
For  example,  I  called  attention  to  the  carefully  prepared  opinion  of 
Mr.  Justice  Brown  in  Public  Service  Commission,  Second  Dist.,  v. 
Hurtgan,  91  Misc.  Rep.  432,  in  which  at  page  435,  154  N.  Y.  Supp. 
897,  at  page  899,  he  graphically  outlines  the  cases  in  which  a  license 
must  be  obtained.  Mr.  Justice  Brown  states  that  the  statute  requires 
such  consent  for  the  operation  in  a  city  of  either 

''(a)  A  bus  line; 

"(b)  A  stage  route; 

"(C/  A  motor  vehicle  line  or  route; 

"(d)  A  vehicle  in  connection  with  a  bus  line,  a  stage  route,  a  motor 
vehicle  line  or  route; 

"(e)  A  vehicle  carrying  passengers  at  a  rate  of  fare  of  fifteen  c&ita  or  less 
within  the  limits  of  a  city ; 

"(f)  A  vehicle  carrying*  passengers  in  competition  with  anotheis  common 
carrier,  which  is  required  by  law  to  obtain  the  consent  of  the  local  authoritieB 
of  said  city  to  operate  over  the  streets  thereof. 

"The  statute  is  that  to  lawfully  operate  any  one  of  the  above  six  specified 
lines,  routes,  or  vehicles  in  a  city  the  consent  of  the  local  authorities  and  a 
certificate  from  the  Public  Service  Commission  must  be  first  obtained,  provid- 
ed such  line,  route,  or  vehicles  are  engaged  in  the  business  of  carrying  pas- 
sengers for  hire  in  the  city." 

The  petition  herein  in  paragraph  4  makes  no  reference  to  vehicles 
carrying  passengers  in  competition  with  another  common  carrier,  but 
refers  to  the  unlawful  operation  of  motor  vehicles  as  bus  lines,  stage 
routes,  and  motor  vehicle  lines  carrying  passengers  for  hire  at  a  rate 
of  IS  cents  or  less  for  each  passenger.  The  mere  fact  that  one  of  the 
incidental  effects  of  the  operation  of  these  vehicles  is  to  compete  with 
another  common  carrier,  of  which  the  relator  is  the  vice  president,  is 
beside  the  question,  if  the  relator  is  seeking  to  enforce  a  right  in  which 
the  general  public  is  interested,  which  is  clearly  the  case  here. 

In  order  that  we  may  clearly  see  that  this  proceeding  is  not  one  sound- 
ing in  the  private  interest  of  the  United  Traction  Company,  of  which 
the  relator  is  the  vice  president,  but  in  the  interest  of  the  general  pub- 
lic, it  may  be  very  beneficial  to  consider  the  history  and  terms  of 
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section  26  of  the  Transportation  Corporations  l<aw,  in  order  that  we 
may  understand  the  purpose  which  the  Legfislature  sought  to  serve. 
Prior  to  1913  there  was  no  express  provision  in  the  statutes  with  ref- 
erence to  bus  lines  being  deemed  to  be  included  within  the  meaning  of 
the  term  "common  carrier"  as  used  in  the  Public  Service  Commissions 
Law,  except  under  section  24  of  the  Transportation  Corporations  Law, 
which  related  to  any  person  or  corporation  owning  or  operating  any 
stage  route  in  any  city  of  1,000,000  inhabitants*  or  more,  namely,  the 
city  of  New  York. 

By  chapter  495  of  the  Laws  of  1913,  section  25  was  added  to  the 
Transportation  Corporations  Law.  Section  25  enlarged  the  jurisdic- 
tion of  the  Public  Service  Commission  by  prescribing  that  any  per- 
son or  corporation  owning  or  operating  a  bus  line  wholly  or  partly 
along  a  highway  constructed  wholly  or  partly  at  the  expense  of  the 
state,  or  along  any  highway  in  any  city  of  the  first  class  other  than 
New  York  City,  should  be  deemed  a  common  carrier  within  the 
meaning  of  that  term  as  used  in  the  Public  Service  Commissions  Law. 
Then  by  chapter  667  of  the  Laws  of  1915  section  25  was  amended,  and 
section  26  was  added  to  the  Transportation  Corporations  Law.  By 
this  amendment  and  addition  to  that  statute,  the  jurisdiction  of  the 
Public  Service  Commission  was  further  extended  to  any  bus  line  or 
motor  vehicle  line,  or  any  vehicle  carrying  passengers  at  15  cents  or 
less  each  within  the  limits  of  any  city,  or  in  competition  with  another 
common  carrier  which  is  required  by  law  to  obtain  the  consent  of  the 
local  authorities  of  the  city  to  operate  over  the  streets  thereof. 

But  this  addition  to  the  statute  went  beyond  the  proposition  of  mak- 
ing such  common  carrier  subject  to  the  jurisdiction  of  the  Public  Serv- 
ice Commission,  and  required  such  bus  line  or  other  vehicle  line  above 
described  to  obtain  the  consent  of  the  local  authorities  of  said  city, 
"upon  such  terms  and  conditions  as  said  local  authorities  may  pre- 
scribe." The  operation  of  any  such  bus  line  or  motor  vehicle  line,  or 
motor  vehicle  above  described,  was  prohibited  without  first  obtaining 
the  consent  of  the  local  authorities,  and  without  obtaining  in  addition 
thereto  a  certificate  of  public  necessity  and  convenience  from  the  Pub- 
lic Service  Commission.  It  was  not  necessary  to  provide  in  section  26 
for  such  certificate  of  necessity  and  convenience,  because  that  was  not 
only  provided  for  in  section  25  of  the  Transportation  Corporations 
Law,  but  was  provided  for  in  section  53  of  the  Public  Service  Com- 
missions Law,  under  which  a  common  carrier  was  prohibited  from 
exercising  any  franchise  or  right  under  any  provision  of  any  law  with- 
out first  having  obtained  the  permission  and  approval  of  the  Public 
Service  Commission  to  the  eflfect  that  the  exercise  of  such  franchise  or 
privilege  is  necessary  or  convenient  for  the  public  service.  Presumably 
for  the  sake  of  harmony  of  the  statutes,  however,  and  out  of  an  abun- 
dance of  caution,  section  26  provided  for  a  prohibition  against  operat- 
ing any  such  bus  line,  etc.,  until  the  receipt  of  a  certificate  of  public  ne- 
cessity and  convenience. 

It  is  plain  that  section  26  of  the  Transportation  Corporations  Law 
was  enacted  by  the  Legislature  for  the  purpose  of  conferring  upon  the 
local  authorities  of  any  city  the  right  and  the  duty  to  regulate  and  pre- 
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scribe  the  terms  under  which  such  bus  lines,  etc.,  should  be  operated 
over  the  streets  of  such  city,  and  to  afford  the  protection  of  the  city's 
property,  its  pavements,  improvements,  and  bridges,  together  with  flie 
protection  of  the  passengers  of  such  bus  lines  and  all  other  persons  us- 
ing such  streets  which  such  regulation  and  control  would  provide.  In 
other  words,  it  was  a  general  provision  in  the  interest  of  the  public 
welfare,  in  the  upkeep  of  the  streets,  and  in  the  protection  of  passen- 
gers, and  in  the  protection  of  other  users  of  the  streets  by  vehicle  or 
as  pedestrians,  that  section  26  was  passed.  Incidentally,  of  course, 
the  regulation  of  these  bus  lines  tended  to  and  does  result  in  the  pro- 
tection of  the  investment  of  those  who  were  operating  railway  lines 
under  a  legal  franchise  from  unjust  and  improper  competition,  because 
of  the  financial  loss  resulting  and  the  destruction  of  the  service  guar- 
anteed to  the  public  through  the  supervision  of  such  existing  railway 
lines  by  the  Public  Service  Commission.  The  intent  was  that  all  com- 
mon carriers  should  be  subject  to  the  same  supervision  by  the  Public 
Service  Commission,  but  so  far  as  the  protection  of  an  existing  com- 
mon carrier  from  improper  competition  was  concerned  that  matter  was 
left  entirely  to  the  Public  Service  Commission  and  not  to  the  local  au- 
thorities. 

Thus  I  would  say  that  the  duty  which  was  delegated  to  the  city  was 
a  duty  in  the  public  interests,  rather  than  a  duty  relating  to  the  question 
of  competition  with  another  common  carrier.  The  fact  is  that  if  there 
were  no  railway  lines  in  the  city  of  Albany,  or  if  a  new  section  of  the 
city  were  being  built  up,  and  which  was  not  convenienced  by  any  ex- 
isting transportation  lines,  it  would  nevertheless  be  the  duty  of  the  city 
to  require  any  bus  line  to  obtain  the  consent  of  the  city  upon  such 
terms  and  conditions  that  the  city  might  prescribe  before  such  bus  line 
could  operate  lawfully.  It  is  not  a  question  of  competition  so  far  as 
section  26  is  concerned ;  it  is  a  question  of  the  protection  of  the  public 
interests,  and  section  26  sets  forth  some  of  the  terms  and  conditions 
which  may  be  included  by  the  city  as  prerequisites  to  the  granting  of 
the  franchise,  namely:  (a)  Description  of  route;  (b)  rate  of  speed; 
(c)  compensation  for  wear  and  tear  of  pavement,  improvements,  and 
bridges;  (d)  safeguarding  passengers  and  other  persons  using  the 
streets  over  which  such  vehicles  are  to  operate ;  (e)  the  execution  and 
delivery  of  a  bond  to  provide  adequate  security  for  the  performance  of 
the  terms  and  conditions  of  such  consent,  including  adequate  security 
for  the  payment  of  any  damages  occurring  to  any  person  on  account 
of  the  operation  of  such  bus  line  or  route,  such  as  passengers  and  other 
persons  using  the  streets.  Each  one  of  these  terms  and  conditions  for 
the  local  consent  prescribed  by  the  city  speaks  in  terms  of  public  pro- 
tection, and  not  in  the  interest  of  any  competing  carrier.  Thus  I  would 
say  that  section  26  was  put  in  the  statute,  not  for  the  purpose  of  giving^ 
to  the  Public  Service  Commission  any  jurisdiction,  but  to  provide  for 
local  consent  upon  such  terms  as  would  protect  the  local  public  and  the 
local  property. 

A  strike  of  the  employees  of  a  local  railway  company  has  led  to  the 
operation  of  the  so-called  "jitneys"  upon  the  streets  of  the  city  of  Al- 
bany, but  the  provisions  of  section  26  have  no  relation  whatsoever  to 
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the  question  whether  or  not  adequate  railway  service  is  being  rendered 
by  such  traction  company,  or  whether  a  strike  is  in  existence  as  to  the 
justice  of  which  public  opinion  is  divided.  It  is  solely  a  question  of 
the  performance  of  public  duty  in  the  carrying  out  of  a  statute  designed 
entirely  to  protect  the  city  streets  and  the  users  of  the  city  streets.  A 
legal  method  for  such  protection  has  been  devised  by  this  statute,  and 
if  an  emergency  of  any  kind  exists  it  can  be  met  in  the  same  legal  way. 
The  fact  that  these  bus  lines  are  made  common  carriers,  and  thus 
subject  to  the  Public  Service  Commission,  is  a  thing  separate  and  dis- 
tinct from  the  fact  that  the  local  authorities  have  had  conferred  upon 
them  by  statute  a  power  and  a  duty,  not  conferred  upon  the  Public 
bervice  Commission,  to  prescribe  the  terms  and  conditions  which 
will  protect  the  city's  property  and  all  persons  using  the  streets  of  such 
city,  to  prescribe  regulations  which  will  tend  to  prevent  injury  so  far 
as  possible  and  indemnify  against  such  damage  as  may  result  notwith- 
standing such  regulations.  So  it  is  plain  that  the  relator  has  standing 
to  maintain  this  proceeding. 

"The  right  which  the  writ  seeks  to  enforce  aftects  the  general  public,  and, 
under  such  circumstances,  the  enforcement  of  the  right  is  the  concern  of 
every  citizen,  and  no  special  interest,  except  that  of  the  general  public,  need 
be  shown." 

[2]  The  basic  reason  urged  by  the  corporation  counsel  for  withhold- 
ing the  relief  asked  for  by  the  relator  is  that  the  acts  alleged  in  the  pe- 
tition do  not  constitute  crime  under  the  laws  of  the  state  of  New  York. 
I  have  already  expressed  the  opinion  that  the  operation  of  such  unau- 
thorized jitneys  is  contrary  to  statute,  and  that  it  is  punishable  under 
section  29  of  the  Penal  Law  (Consol.  Laws,  c.  40).  I  think  my  dec- 
laration to  that  effect  was  not  obiter,  but  was  warranted  by  the  record 
before  me,  and  by  the  arguments  made,  and  by  facts  of  such  quantity 
and  notoriety  that  the  court  might  well  take  judicial  notice  of  them. 
United  Traction  Co.  v.  Smith,  decided  April  1,  1921.  However  that 
may  be,  thej  corporation  counsel  has  considered  my  holding  in  that  case 
as  not  necessary  to  my  decision,  and  has  since  advised  the  mayor  in  a 
written  opinion  that  the  offense  is  not  punishable  as  a  crime,  courteous- 
ly holding  that  I  did  not  have  the  benefit  of  a  full  discussion  of  the 
question  by  counsel. 

There  is  no  provision  in  the  Transportation  Corporations  Law  im- 
posing any  penalty  for  a  violation  of  section  26  of  that  statute.  The 
Penal  Law  provides,  however,  in  section  29  thereof  as  follows : 

'*Sec.  29.  Violation  of  Statute  Which  Imposes  No  Penalty  is  a  Misde- 
tneanor, 

"Where  the  performance  of  any  act  is  prohibited  by  a  statute,  and  no 
I>enalty  for  the  violation  of  such  statute  is  imposed  in  any  statute,  the  doing 
such  act  is  a  misdemeanor." 

Section  1937  of  the  Penal  Law  provides  as  follows: 

"Sec.  1937.    Punishment  of  Misdemeanors  When  not  Fixed  by  Statute. 

"A  person  convicted  of  a  crime  declared  to  be  a  misdemeanor,  for  whidh 
no  other  punishment  is  specially  prescribed  by  this  chapter,  or  by  any  other 
statutory  provision  in  force  at  the  time  of  the  conviction  and  sentence,  is 
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punishable  by  imprisonment  In  a  penitentiary,  or  county  jail,  for  not  more 
than  one  year,  or  by  a  fine  of  noti  more  than  five  hundred  dollars,  or  by 
both." 

It  is  plain  that  no  penalty  for  the  violation  of  section  26  of  the 
Transportation  Corporations  Law  has  been  imposed  under  that  law. 
The  corporation  counsel  contends,  however,  that  a  penalty  has  been 
prescribed  for  such  violation  by  section  56,  subdivision  1,  of  the  Pub- 
lic Service  Commissions  Law,  upon  the  theory  that  the  Public  Service 
Commissions  Law  and  the  Transportation  Corporations  Law  are  in 
pari  materia;  that  is,  statutes  which  must  be  read  together.  Section 
56,  subdivision  1,  of  the  Public  Service  Commissions  Law  provides 
that— 

"Any  common  carrier,  •  •  •  which  shall  violate  any  provision  of  this 
chapter,  or  which  falls,  omits  or  neglects  to  obey  •  ♦  •  any  order 
*  *  *  of  the  Commission,  shall  forfeit  to  the  people  of  the  state  of 
New  Tork,  not  to  exceed  the  sum  of  five  thousand  dollars  for  each  and 
every  offense.    ♦    •     • »» 

It  is  to  be  noted  that  section  56,  subdivision  1,  of  the  Public  Service 
Commissions  Law,  imposes  a  penalty  for  a  violation  of  any  provision 
of  the  Public  Service  Commissions  Law  or  of  an  order  of  tfie  Com- 
mission. A  penalty  for  the  violation  of  any  provision  of  the  l^ublic 
^Service  Commissions  Law  is  clearly  not  a  penalty  prescribed  for  a  vio- 
lation of  the  Transportation  Corporations  Law,  or  of  any  law  other 
than  the  Public  Service  Commissions  Law. 

Perhaps  the  corporation  counsel  has  been  misled  by  the  thought  ex- 
pressed by  him  in  the  answer  of  the  respondent  to  the  effect  that,  in 
the  construction  of  the  two  statutes  in  question,  sections  25  and  26  of 
the  Transportation  Corporations  Law  are  to  be  considered  as  incorpo- 
rated in  the  Public  Service  Commissions  Law  and  are  a  part  thereof ; 
that  any  common  carrier  violating  section  26  of  the  Transportation 
Corporations  Law  shall  be  deemed  to  have  violated  the  Public  Service 
Commissions  Law.  and  shall  be  liable  to  the  penalty  prescribed  therefor 
by  section  56  of  the  latter  law.  It  is  the  rule  of  construction  of  stat- 
utes in  pari  materia  that  they  should  be  harmonized,  read  together,  and 
so  far  as  consistent  with  each  other  should  be  construed  as  if  they  had 
originally  constituted  one  enactment;  but  he  is  in  error  in  gleaning 
the  thought  from  such  rule  that  sections  25  and  26  of  the  Transporta- 
tion Corporations  Law  are  to  be  considered  as  incorporated  in  the 
Public  Service  Commissions  Law,  so  as  to  render  a  penalty  provision 
of  the  latter  law  for  any  violation  of  "any  provision  of  this  chapter'* 
(Public  Service  Commissions  Law)  applicable  to  a  violation  of  said 
section  26  of  the  Transportation  Corporations  Law.  The  fact  is  that 
section  25  of  the  latter  law  makes  the  Public  Service  Commissions 
Law,  so'  far  as  it  relates  to  common  carriers,  applicable  to  itself.  The 
Public  Service  Commissions  Law  is  deemed  a  part  of  sections  25  and 
26  of  the  Transportation  Corporations  Law,  and  so  far  as  the  former 
contains  provisions  relating  expressly  to  sections  25  and  26  of  the  lat- 
ter law  or  to  violations  of  "any  law"  or  has  provisions  applicable  to 
"any  common  carrier"  such  provisions  are  deemed  to  be  a  part  of  said 
sections  25  and  26. 
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It  is  only  the  relevant  provisions  of  the  Public  Service  Commissions 
Law  that  arc  applicable.  If  a  penalty  is  prescribed  in  a  particular  ar- 
ticle of  a  statute  for  any  violation  of  any  provision  of  such  article, 
would  any  one  contend  that  such  penalty  covered  a  violation  of  the  pro- 
visions of  any  other  article  of  that  statute?  Yet  both  articles  are  parts 
of  the  same  enactment.  The  conclusion  reached  by  the  corporation 
counsel  is  equally  untenable  when  he  urges  that  a  penalty  for  an  offense 
against  the  Public  Service  Commissions  Law  may  be  deemed  a  penalty 
for  an  offense  against  section  26  of  the  Transportation  Corporations 
Law.  The  two  statutes  may  be  interpreted  together  as  parts  of  one 
whole  enactment,  but  the  Public  Service  Commissions  Law  must  be 
considered  as  though  a  separate  article  thereof  and  sections  25  and  26 
of  the  Transportation  Corporations  Law  as  though  sections  of  another 
separate  and  distinct  article. 

A  penalty  clause  in  a  statute  should  be  construed  in  accordance  with 
its  plain  terms  and  not  enlarged  by  implication,  and  the  plain  terms  of 
section  56,  subdivision  1,  relate  only  to  a  violation  of  the  Public  Service 
Commissions  Law.  If  it  had  been  the  intention  of  the  Legislature  to 
•apply  such  penalty  to  a  violation  of  the  Transportation  Corporations 
Law,  or  any  law  relating  to  common  carriers,  other  than  the  Public 
Service  Commissions  Law,  the  Legislature  would  have  adopted  the 
scheme  of  the  Public  Service  Commissions  Law  generally  where  such 
a  purpose  was  intended,  as,  for  example,  the  language  used  in  section 
48  of  the  Public  Service  Commissions  Law,  which  gives  to  the  Com- 
mission the  power  and  the  duty  to  investigate  any  violation  of  "any 
provision  of  law"  by  a  cofnmon  carrier  and  to  make  an  order  in  rela- 
tion thereto,  or  as  in  section  57,  for  example,  where  provision  is  made 
for  a  summary  proceeding  in  the  Supreme  Court  at  the  instance  of  the 
Commission  and  in  its  name,  for  the  purpose  of  stopping  and  prevent- 
ing a  common  carrier  from  doing  anything  "in  violation  of  law."  Oth- 
er instances  could  be  set  forth  which  are  of  similar  import,  as,  for  ex- 
ample, the  provision  of  section  74  of  the  Public  Service  Commissions 
Law.  In  other  words,  section  56,  subd.  1,  of  the  Public  Service  Com- 
missions Law,  by  its  plain  terms  relates  to  a  violation  by  a  common 
carrier  of  any  provision  of  the  Public  Service  Commissions  Law,  and 
not  to  "any  violation  of  law"  by  a  common  carrier. 

If  it  is  contended  that  a  penalty  for  the  violation  of  section  26  of  the 
Transportation  Corporations  Law  has  been  imposed  through  the 
medium  of  a  proceeding  instituted  by  or  before  the  Public  Service 
Commission  and  subjecting  a  common  carrier  to  an  order  of  the  Com- 
mission requiring  it  to  obey  "any  provision  of  law,"  including  section 
26  of  the  Transportation  Corporations  Law,  the  answer  to  that  con- 
tention is  that  the  penalty  imposed  through  such  a  proceeding  is  a  pen- 
alty for  the  violation  of  an  order  of  the  Commission,  and  is  not  a 
penalty  for  the  violation  of  the  Transportation  Corporations  Law.  In 
other  words,  there  is  no  penalty  prescribed  in  the  Public  Service  Com- 
missions Law  for  violations  of  section  26  of  the  Transportation  Cor- 
XXjrations  Law,  and  for  which  violations  the  Commission  is  empowered 
to  hold  a  hearing  and  impose  the  penalty.  There  may  be  a  thousand 
violations  of  section  26  of  the  Transportation  Corporations  Law,  and 
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a  thousand  hearings  to  determine  that  there  were  a  thousand  violations, 
and  there  may  be  a  thousand  orders  to  discontinue  the  thousand  vioj 
lations,  and  yet  there  is  no  penalty,  prescribed  in  the  Public  Service 
Commissions  Law  or  elsewhere  for  such  past  violations  of  the  Trans- 
portation Corporations  Law.  There  is  no  penalty  whatsoever  prescrib- 
ed until  and  unless  there  is  a  disobedience  of  the  order  or  orders  of 
the  Commission  after  such  hearing  and  determination.  Surely  such 
penalties  for  the  violations  of  the  orders  of  the  Commission  cannot  be 
deemed  to  be  penalties  for  the  violation  of  the  Transportation  Corpo- 
rations Law.  No  penalty  is  prescribed  for  the  past  offense.  The  pen- 
alty is  for  the  continuance  of  the  offense  after  the  order  of  the  Com- 
mission. 

Therefore  section  29  of  the  Penal  Law  is  applicable.  It  is  plainly 
the  law  that  violations  of  section  26  of  the  Transportation  Corpora- 
tions Law  are  punishable  as  misdemeanors  under  section  29  of  the 
Penal  Law,  and  that  the  penalty  of  $5,000  for  each  offense  is  admin- 
istered only  in  cases  where  the  offense  is  continued  in  spite  of  an  order 
of  the  Public  Service  Commission.  The  applicability  of  section  29  of 
the  Penal  Law  to  such  a  case  as  this  is  abundantly  supported  by  the 
authorities.  Gardner  et  al.  v.  People,  62  N.  Y.  299;  Marra  v.  N.  Y. 
C.  &  H.  R.  R.  Co.,  139  App.  Div.  707,  124  N.  Y.  Supp.  443 ;  Keller 
v.  Erie  R.  Co.,  183  N.  Y.  67,  75  N,  E.  965;  Matter  of  Vanderhoff,  15 
Misc.  Rep.  434,  36  N.  Y.  Supp.  833 ;  Ex  parte  Pickett,  55  How.  Prac. 
491 ;  People  v.  Olcese,  41  Misc.  Rep.  102,  83  N.  Y.  Supp.  973. 

Another  error,  however,  in  the  contentioi^  of  the  corporation  coun- 
sel, lies  in  the  fact  that  he  has  not  properly  analyzed  all  the  provisions 
of  the  Public  Service  Commissions  Law  in  his  effort  to  apply  the  pen- 
alty provisions  of  that  law  to  violations  of  the  Transportation  Corpo- 
rations Law.  Thus,  if  we  assume  for  the  sake  of  argument  that  the 
penalty  provisions  of  the  former  are  applicable,  we  find  that  the  of- 
fense in  question  has  been  expressly  made  a  misdemeanor.  To  be 
more  specific,  if  the  violation  of  "any  provision  of  this  chapter,"  wher- 
ever found  in  the  Public  Service  Commissions  Law,  relates  to  a  vio- 
lation of  the  Transportation  Corporations  Law,  upon  the  theory  of  the 
corporation  counsel,  then  the  Public  Service  Commissions  Law  has  pro- 
vided, not  only  a  penalty  of  $5,000  for  each  offense,  running  against 
any  common  carrier  who  is  guilty  of  such  violation,  but  has  provided 
under  section  56,  subd.  2,  that  violations  by  every  officer  and  agent  of 
any  common  carrier  are  misdemeanors,  and  has  provided  under  sec- 
tion 58,  subd.  2,  that  violations  by  every  person,  either  individually  or 
as  officer  or  agent  of  a  corporation  other  than  a  common  carrier,  arc 
misdemeanors. 

Section  56,  subd.  2,  of  the  Public  Service  Commissions  Law  pro- 
vides as  follows : 

"2.  Every  officer  and  agent  of  any  such  common  carrier  or  corporation 
who  shall  violate,  or  who  procures,  aids  or  ahets  any  violation  by  any  sudi 
common  carrier  or  corporation  of,  any  provision  of  this  chapter,  or  who  shall 
fail  to  obey,  observe  and  comply  with  any  order  of  the  Commission  or  aiir 
provision  of  an  order  of  the  Commission,  or  who  procures,  aids  or  abets  any 
such  common  carrier  or  corporation  in  its  faUure  to  obey,  observe  and 
comply  with  any  such  order  or  provision,  shall  be  guilty  of  a  misdemeanor." 
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Section  58  of  that  law  provides  as  follows : 

"Sec.  58.    Penalties  for  Other  than  Common  Carriers, 

"1.  Any  corporation,  other  than  a  common  carrier,  railroad  corporation  or 
street  railroad  corporation,  which  shall  violate  any  provision  of  this  chapter, 
or  shall  fall  to  obey,  observe  and  comply  with  every  order  made  by  the  Com- 
mission under  authority  of  this  chapter  so  long  as  the  same  shall  be  and 
remain  In  force,  shall  forfeit  to  the  people  of  the  state  of  New  York  a  sum 
not  exceeding  one  thousand  dollars  for  each  and  every  offense;  every  such 
violation  shall  be  a  separate  and  distinct  offense,  and  the  penalty  or  forfeiture 
thereof  shall  be  recovered  In  an  action  as  provided  In  section  twenty-four 
of  this  chapter. 

''2.  Every  person  who,  either  Individually  or  acting  as  an  officer  or  agent 
of  a  corporation  other  than  a  common  carrier,  railroad  corporation  or  street 
railroad  corporation,  shall  violate  any  provision  oH  this  chapter,  or  fall  to 
obey,  observe  or  comply  with  any  order  made  by  the  commission  under  this 
chapter  so  long  as  the  same  shall  be  or  remain  In  force,  or  who  shall  pro- 
cure, aid  or  abet  any  such  corporation  In  its  violation  of  this  chapter,  or  In 
Its  failure  to  obey,  observe  or  comply  with  any  such  order,  shall  be  guilty 
of  a  misdemeanor. 

"3.  In  construing  and  enforcing  the  provisions  of  this  chapter  relating  to 
forfeitures  and  penalties  the  act  of  any  director,  officer  or  other  person  act- 
ing for  or  employed  by  any  conmion  carrier,  railroad  corporation,  street  railroad 
cori>oration  or  corporation,  actlngr  within  the  scope  of  his  official  duties  or 
employment,  shall  be  in  every  case  and  be  deemed  to  be  the  act  of  such 
common  carrier,  railroad  corporation,  street  railroad  corporation  or  cor- 
poration." 

I  have  set  forth  the  whole  of  the  latter  section  for  the  reason  that 
the  corporation  counsel  argues  that  it  has  no  application  to  common 
carriers  and  is  not  applicable  here.  He  relies  upon  the  title  of  this 
section  and  upon  the  decision  of  People  v.  Dempsey,  180  App.  Div. 
765,  167  N.  Y.  Supp.  810.  In  that  case,  the  court  reversed  a  con- 
viction of  ^an  employee  of  a  common  carrier  but  the  indictment  -was 
based  upon  a  violation  of  subdivision  2  of  section  56.  The  court's  ref- 
erence to  section  58  was  only  to  show  the  interpretation  to  be  given  to 
section  56,  subd.  2,  where  the  conjunctive  "and"  is  used  in  the  phrase 
"Every  officer  and  agent,"  rather  than  the  disjunctive  "or,"  as  in  sec- 
tion 58,  subd.  2,  in  the  phrase  "Every  person  who,  either  individually 
or  acting  as  an  officer  or  agent."  Clearly  the  title  to  section  58  is  an 
imperfect  guide  to  the  section,  because  subdivision  3  by  its  own  terms 
relates  to  common  carriers  alone,  and  makes  the  act  of  any  person  act- 
ing for  or  employed  by  any  common  carrier,  if  within  the  scope  of  his 
duties,  the  act  of  the  common  carrier  in  construing  and  enforcing  the 
penalty  provisions  of  the  Public  Service  Commissions  Law, 

Subdivision  2  of  section  58  does  not  expressly  relate  to  gas  and  elec- 
tric corporations  covered  by  article  4,  nor  to  steam  corporations  cov- 
ered by  article  5,  nor  to  telephone  and  telegraph  corporation^  cov- 
ered by  article  6.  While  found  in  a  section  in  article  3,  relating  to 
common  carriers,  it  is  the  dragnet  provision  of  the  whole  chapter,  and 
is  intended  to  cover  "every  person"  by  way  of  criminal  liability.  Each 
of  the  other  articles  carries  its  own  penalties  for  violation  of  such  ar- 
ticle, and  section  58,  subd.  2,  is  an  omnibus  provision,  making  it  a  crim- 
inal oflfense  to  violate  any  provision  of  any  article  and  is  to  be  read  into 
every  article.    It  is  as  general  and  comprehensive  as  it  can  be  penned, 
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when  a  statute  refers  to  "every  person."    As  was  said  in  People  v. 
Stevens,  13  Wend.  341 : 

**It  is  undoubtedly  competent  for  the  Legislature  to  subject  any  particular 
offense,  both  to  a  penalty  and  a  criminal  prosecution;  it  is  not  punishing 
the  same  offense  twice.  They  are  but  parts  of  one  punishment;  they  both 
constitute  the  punishment  which  the  law  Inflicts  upon  the  offense.  That 
they  are  enforced  In  different  modes  of  proceeding,  and  at  different  times, 
does  not  affect  thd  prlndple." 

It  is  the  purpose  of  the  law  to  punish  the  intentional  doing  of  the  pro- 
hibited act.  It  is  not  necessary  that  the  act  shall  be  willful  in  the  sense 
of  corrupt  or  malicious.  It  is  no  defense  that  the  act  was  an  honest 
misconstruction  of  the  law  under  legal  advice.  A  mistake  of  law  does 
not  excuse  the  commission  of  the  prohibited  act.  Gardner  et  al.  v. 
People,  62  N.  Y.  299;  People  v.  Dempsey,  224  N.  Y.  140,  120  N.  E. 
145.  The  jitney  driver  may  or  may  not  consider  his  act  unlawful, 
but  no  jitney  driver  is  conducting  his  common  carrier  activities  unin- 
tentionally or  unknowingly,  no  matter  how  erratic  his  behavior  may 
be  on  the  streets  of  Albany. 

Thus  the  Public  Service  Commissions  Law  itself  has  not  made  an 
exclusive  remedy  through  investigation  and  order  of  the  commission 
and  prescribing  a  penalty  of  $5,(X)0  or  less  for  each  offense,  but  has 
gone  to  the  fullest  lengths  to  make  it  a  misdemeanor  for  any  person, 
whether  connected  with  a  common  carrier  or  not,  to  violate  any  provi- 
sion of  the  Public  Service  Commissions  Law.  Every  person  has  been 
placed  imder  the  restraint  of  becoming  liable  as  a  misdemeanant  for 
personal  violation  of  the  statute  or  of  the  orders  of  the  Commission; 
and  in  addition  thereto  the  Public  Service  Commissions  Law  has  pre- 
scribed a  more  substantial  penalty  of  $5,000  or  less,  for  each  offense, 
to  be  recovered  civilly,  where  a  common  carrier  has  violated  the  Pub- 
lic Service  Commissions  Law  or  an  order  of  the  Commission.  Thus, 
even  if  we  accept  the  reasoning  of  the  corporation  counsel  as  to  the 
applicability  of  the  provisions  of  the  Public  Service  Commissions  Law, 
we  find  that  the  operation  of  these  bus  lines  or  jitneys  in  the  city  of 
Albany,  contrary  to  the  provisions  of  section  26  of  the  Transportation 
Corporations  Law,  is  expressly  made  a  misdemeanor. 

To  further  clarify  the  situation  as  to  what  should  be  the  reasonable 
interpretation  of  these  statutes  in  the  determination  of  the  question 
whether  or  not  a  misdemeanor  is  committed  by  the  violation  of  sec- 
tion 26  of  the  Transportation  Corporations  Law,  one  further  fact  is 
wortliy  of  notice.  Section  53  of  the  Public  Service  Commissions  Law 
provides  that  no  common  carrier  shall  "exercise  any  franchise  or  right 
under  ;any  provision  of  the  Railroad  Law,  or  of  any  other  law,  not 
heretofore  lawfully  exercised,  without  first  having  obtained  the  per- 
mission and  approval  of  the  proper  Commission."  Under  section  58 
of  the  Public  Service  Commissions  Law,  any  violation  of  the  above 
provision  by  any  person  is  expressly  made  a  misdemeanor.  So  that 
if  the  operators  of  the  bus  lines  or  jitneys  in  the  city  of  Albany  whose 
operation  is  in  question  here  had  obtained  the  consent  of  the  city  under 
section  26  of  the  Transportation  Corporations  Law,  but  had  not  ob- 
tained the  certificate  of  necessity  and  convenience  from  the  Public 
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Service  Commission,  such  persons  would  have  violated  section  53  of 
the  Public  Service  Commissions  Law,  and  would  clearly  have  been 
guilty  of  a  misdemeanor  under  the  express  provisions  of  that  law. 
Can  it  be  said  that  it  was  the  purpose  of  the  Legislature  to  grant  a 
greater  immunity  from  punishment  in  a  case  where  there  is  no  sem- 
blance of  right  to  operate  such  a  bus  line  or  jitney,  by  reason  of  a  total 
failure  to  comply  with  any  of  the  provisions  of  any  statute,  than  there 
would  be  where  there  had  been  a  compliance  so  far  as  local  consent  is 
concerned,  but  a  failure  of  compliance  in  relation  to  obtaining  a  cer- 
tificate of  public  necessity  and  convenience  from  the  Public  Service 
Commission  ?  Any  such  assumption  would  be  ridiculous  on  its  face, 
and,  while  the  Legislature  might  impose  such  illogical  penalties,  no 
reasonable  person  would  reach  such  a  conclusion,  in  the  absence  of 
clear  warrant  of  the  statute. 

[3]  The  objection  raised  in  the  answer  that  the  enforcement  of 
said  section  26  is  in  the  first  instance  wholly  within  the  jurisdiction  of 
the  Public  Service  Commission,  and  that  such  commission  has  sole 
jurisdiction  to  determine  in  the  first  instance  whether  the  operation 
of  such  vehicles  is  a  violation  of  section  26,  has  been  conclusively  de- 
termined to  the  contrary  in  Brooklyn  City  R.  Co.  v.  Whalen,  191  App. 
Div.  737,  182  N.  Y.  Supp.  283,  and  other  cases  to  the  eflFect  that  the 
question  can  be  determined  in  injunction  proceedings  brought  by  a 
common  carrier,  which  has  a  standing  in  a  court  of  equity  for  relief. 

A  number  of  the  other  objections  raised  in  the  answer  can  be  an- 
swered as  a  group.  They  relate  to  the  one  question,  whether  crimes  arc 
being  committed  that  should  receive  the  attention  of  the  mayor.  It  is 
immaterial  that  the  relator  is  vice  president  of  the  United  Traction 
Company,  as  I  have  shown.  It  is  immaterial  whether  the  United  Trac- 
tion Company  has  an  exclusive  franchise  or  not ;  and  if  it  were  materi- 
al, the  courts  have  held  that  a  corporation  with  a  franchise  not  exclusive 
has  a  remedy  to  restrain  another  assuming  to  exercise  similar  powers 
without  a  franchise.    Brookl}^  City  R.  Co.  v.  Whalen,  supra. 

It  is  immaterial  that  a  new  duty  has  been  created  by  section  26  of  the 
Transportation  Corporations  Law,  making  an  act  unlawful  which  was 
lawful  before  the  enactment  in  1915.  While  the  law  is  settled  that, 
where  a  new  offense  is  created  and  a  particular  penalty  and  mode  of 
proceeding  is  prescribed,  that  penalty  alone  can  be  enforced,  it  is  equal- 
ly clear  that  both  a  penalty  and  a  criminal  prosecution  may  be  provided 
as  parts  of  the  same  punishment.  People  v.  Stevens,  13  Wend.  341. 
And  the  Legislature  has  not  provided  a  particular  penalty  unless  the 
F*ublic  Service  Commissions  Law  penalties  are  applicable,  in  which  case 
both  a  civil  penalty  and  a  criminal  prosecution  have  been  expressly 
prescribed. 

[4]  The  question  whether  the  United  Traction  Company  is  or  is  not 
rendering  reasonable,  just,  and  adequate  service  is  also  immaterial  here. 
The  law  furnishes  a  proper  remedy  to  meet  an  emergency,  if  one  exists. 
The  grant  of  power  and  duty  to  the  city  is  not  changed  by  an  emer- 
gency, nor  can  it  authorize  acts  that  are  entirely  prohibited  by  the  law. 
The  question  of  the  duty  of  a  city  in  such  a  case  as  this  was  specifically 
covered  in  Brooklyn  City  R.  Co.  v.  Whalen,  191  App.  Div.  737,  182 
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N.  y.  Supp.  283,  from  which  I  quoted  extensively  in  my  opinion  in 
United  Traction  Co.  v.  Smith,  supra.  In  that  case  it  was  urged  by  the 
corporation  counsel  of  New  York  City  that  the  maintenance  of  the  bus 
lines  was  justified  by  emergency  and  the  inadequacy  of  the  service  of 
the  street  railway  lines  was  put  forward  as  creating  the  emergency. 
The  court  said  (191  App.  Div.  at  page  743,  182  N.  Y.  Supp.  287): 

"If  the  welfare  and  convenience  of  the  citizens  reijoire  additional  accom- 
modations for  transit  such  as  wonld  be  furnished  by  estabUshed  stage  routes, 
there  is  a  legal  way  to  accomplish  the  result.  The  city  has  power  to  grant  a 
franchise,  subject  to  the  determination  of  its  necessity  and  convenience.  But 
the  city  has  no  power  of  municipal  operation;  nor  has  it  the  right  to  au- 
thorize others  so  to  use  the  streets  without  observing  the  conditions  to  a 
legal  and  regular  grant  of  a  franchise." 

And  at  page  744  of  191  App.  Div.  (182  N.  Y.  Supp.  288)  the  court 
said : 

"Whether  the  plaintiff  has  failed  in  fulflUing  the  obligations  of  its  fran- 
chise has  nothing  to  do  with  thel  question  now  before  us.  If  it  has,  the 
law  affords  a  remedy.  The  orderly  processes  of  the  law  are  better  and 
probably  more  effective  than  an  attempt  at  correction  by  an  unauthorized  and 
illegal  administrative  act" 

[5]  The  corporation  counsel  in  this  brief  herein  urges  that  no  per- 
emptory writ  of  mandamus  can  issue,  since  there  is  a  dispute  between 
the  United  Traction  Company  and  the  owners  of  the  motor  vehicles  in 
question  as  to  whether  such  vehicles  are  operating  in  competition  with 
the  United  Traction  Company,  and  also  as  to  whether  one  vehicle  con- 
stitutes "a  motor  vehicle  line  or  route."  The  answer  is  that  no  issue 
of  fact  is  raised;  it  is  only  an  issue  of  law  upon  conceded  facts,  as  I 
have  shown  in  relation  to  whether  or  not  the  relator  is  entitled  to  bring 
this  proceeding  without  showing  a  special  interest.  The  statute  makes 
the  operation  of  these  vehicles  unlawful,  in  that  they  are  vehicles  car- 
rying passengers  for  hire  at  a  rate  of  fare  of  15  cents  or  less  for  each 
passenger.  Moreover,  General  Construction  Law  (Consol.  Laws,  c.  22) 
§  35,  makes  the  plural  number  include  the  singular,  and  I  have  already 
held  in  United  Traction  Co.  v.  Smith,  supra,  that  the  operation  of  a 
single  vehicle  upon  a  particular  line  or  route  constitutes  a  bus  line  or 
motor  vehicle  line  or  route  within  section  26.  See,  also.  Public  Serv- 
ice Commission,  Second  Dist,  v.  Fox,  96  Misc.  kep.  283,.  160  N.  Y. 
Supp.  59;  Public  Service  Commission,  Second  Dist.,  v.  Mt.  Vernon 
Taxicab  Co.,  101  Misc.  Rep.  497,  168  N.  Y.  Supp.  83. 

No  question  of  competition  is  necessary  to  this  decision,  and  if  there 
is  any  propriety  in  permitting  the  operation  of  bus  lines  where  the 
traction  company  has  failed  to  run  its  cars,  or  any  propriety  in  sup- 
plementing the  service  furnished  by  the  traction  company  upon  its  oth- 
er lines,  the  law  provides  a  legal  remedy,  which  will  not  be  ignored  by 
this  court  in  the  making  of  its  decision,  and  the  court  can  find  no  just 
reason  for  excusing  the  mayor  for  his  failure  to  apply  the  law  rather 
than  to  ignore  the  law  in  the  solution  of  his  problems.  The  mayor  in 
his  answer  alleges  that,  as  mayor,  he  has  been  and  is  exercising  his 
judgment  and  discretion,  and  that  he  believes  it  would  be  an  injustice  to 
the  public  if  any  steps  were  taken  to  deprive  the  public  of  adequate 
transportation.    In  the  very  next  paragraph  of  his  answer,  however,  he 
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asserts  that  the  whole  question  of  adequate,  just,  and  reasonable  serv- 
ice is  a  matter  for  the  Public  Service  Commission.  Thus  he  overlooks 
his  own  special  duty,  enjoined  upon  him  and  the  city  by  the  statute, 
and  confesses  that  in  assuming  to  protect  the  public  he  is  usurping  a 
function  which  is  wholly  the  fimction  of  the  Public  Service  Commis- 
sion. 

[8]  This  brings  me  to  the  question  whether  the  writ  should  be  issued 
requiring  the  mayor  to  perform  any  duty  enjoined  upon  him  by  the 
law.  The  writ  of  mandamus  is  a  remedy  to  be  applied  in  the  discretion 
of  the  court,  in  a  case  where  a  clear  legal  right  exists,  and  where  there 
is  no  other  adequate  remedy.  I  have  demonstrated  that  there  is  a  clear 
legal  right.    Is  there  any  otjier  adequate  remedy? 

The  chief  claim  of  the  respondent  is  that  the  matter  lies  within  the 
jurisdiction  of  the  Public  Service  Commission  either  to  investigate  on 
its  own  motion  or  upon  the  complaint  of  another  and  to  make  an  order, 
or  to  conduct  a  summaiy  proceeding  in  the  Supreme  Court  to  have 
the  unlawful  act  enjoined.  It  so  happens,  however,  that  it  is  not  with- 
in the  power  of  the  Public  Service  Commission  to  issue  a  self-execut- 
ing order  effective  in  all  of  these  cases.  The  most  the  Commission 
can  do  is  to  direct  its  counsel  to  proceed  under  either  section  48  or 
section  57  of  the  Public  Service  Commissions  Law,  which  means  that 
no  general  action  can  be  taken;  that  each  individual  operating  a  jit- 
ney unlawfully  must  be  proceeded  against  separately.  It  is  also  clear 
from  the  decisions  of  the  court  that  a  common  carrier  lawfully  oper- 
ating in  a  city  has  a  standing  in  court  as  a  plaintiff  to  do  exactly  the 
same  thing,  namely,  to  seek  an  injunction  in  each  separate  case.  The 
Commission  can  do  no  more  as  a  prosecutor  than  can  the  United  Trac- 
tion Company. 

Can  either  of  these  proceedings  be  deemed  an  adequate  remedy  in 
this  extraordinary  situation,  where  there  is  such  a  wholesale  violation 
of  the  statute  by  over  500  vehicles  in  the  city  of  Albany?  Some  time 
ago  this  court  issued  an  injunction  in  the  case  of  United  Traction  Co. 
V.  Smith,  and  pronounced  the  law  on  the  subject.  The  lawlessness  in- 
volved continues  unabated,  and  it  requires  no  stretch  of  the  imagina- 
tion to  reach  the  conclusion  that  the  process  of  importing  new  jitneys 
to  thus  unlawfully  operate  in  the  city  of  Albany,  could  travel  much 
faster  than  could  the  court  and  counsel  under  the  remedy  of  piecemeal 
injunctions. 

It  is  urged  by  the  respondent  that  the  petitioner  and  every  citizen 
has  an  adequate  remedy  at  law  in  procuring  warrants  for  the  arrest 
of  these  unlawful  operators  if  the  act  is  a  crime.  Assuming  that  this 
might  he  so  in  the  case  of  an  isolated  crime,  it  seems  absurd  to  me  to 
say  that  such  a  remedy  is  an  adequate  remedy,  where  there  is  a  riot 
of  such  violations  constantly  committed  upon  the  streets  of  the  city 
by  over  500  jitneys  without  let  or  hindrance  of  any  kind  from  au- 
thorities charged  with  the  enforcement  of  the  law.  Under  such  cir- 
cumstances, who  will  say  that  an  adequate  remedy  is  afforded  by  leav- 
ing to  the  citizen  on  the  street  the  duty  to  swear  out  warrants,  while 
the  mayor  and  his  commissioner  of  public  safety  and  his  police  force, 
stand  idly  by,  the  latter  acting  under  the  direct  encouragement,  if  not 
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the  demand  of  the  mayor,  to  adopt  a  hands-off  policy,  and  where  the 
mayor  in  a  public  statement  has  positively  refused  to  act?  The  sit- 
uation needs  the  restraining  power  of  the  whole  police  force  acting 
under  the  whip  of  a  mayor  who  with  full  power  to  act  has  put  him- 
self in  motion — has  substituted  action  for  nonaction,  prohibition  for 
permission. 

Penal  Law,  §  1841,  provides  that  a  public  officer,  upon  whom  any 
duty  is  enjoined  by  law  who  willfully  neglects  to  perform  the  duty, 
is  guilty  of  a  misdemeanor  where  no  other  penalty  is  specifically  pro- 
vided by  statute.  This  is  not  an  adequate  remedy.  A  similar  provi- 
sion is  found  in  section  1857  of  the  Penal  Law.  In  the  case  of  Goodell 
et  al.  v.  Woodbury  et  aL,  71  N.  H.  378,  52  AtL  855,  it  was  held  that 
a  remedy  by  removal  of  the  officer  would  not  prevent  mandamus  to 
compel  a  chief  of  police  to  prosecute  violations  of  the  Liquor  Law. 
The  court  said : 

"This  remedy  is  clearly  not  an  adequate  one.  At  most,  it  cannot  enforce 
the  duty  in  questiofi  and  leaves  the  required  act  stiU  unperformed.  It  is  a 
fundamental  rule  that  a  remedy  which  does  not  compel  specific  performance 
is  inadequate,  and  constitutes  no  bar  to  a  writ  of  mandamus.  To  super- 
sede it,  a  party  must  not  only  have  a  specific,  adequate,  legal  remedy,  but 
•one  competent  to  afford  relief  upon  the  very  subject-matter  of  his  ap- 
plication, and  which  is  equally  speedy,  convenient,  complete,  and  beneficial. 
*  *  *  It  is  quite  too  obvious  for  discussion  that  a  petition  to  the  com- 
missioners for  the  defendant's  removal  from  office  is  not  such  a  remedy. 
It  is  the  inadequacy,  and  not  the  absence,  of  other  legal  remedies,  coupled 
with  the  danger  of  a  failure  of  Justice,  which  determines  the  propriety 
of  the  relief  by  mandamus." 

[7]  It  is  claimed  that  the  commissioner  of  public  safety  should  have 
been  made  a  party  to  this  proceeding;  that  it  is  not  the  duty  of  the 
mayor  to  personally  enforce  the  penal  statutes,  but  that  such  duty  is 
a  matter  directly  within  the  jurisdiction  of  the  commissioner.  I  do 
not  think  that  the  commissioner  is  either  a  proper  or  necessary  party 
to  this  proceeding.  It  does  not  appear  that  he  has  refused  to  act  in 
the  premises.  True,  he  has  not  acted;  but  his  nonaction  is  directly 
traceable  to  the  mayor,  who  has  assumed  to  take  command  of  the  sit- 
uation. In  effect,  the  mayor  has  given  his  subordinates  to  understand 
that  it  is  not  their  duty  to  act,  and  that  he  as  the  chief  executive  offi- 
cer of  the  city,  on  advice  of  counsel,  has  officially  determined  that 
the  jitneys  should  he  allowed  to  run.  Nonaction  in  the  present  case 
is  directly  traceable  to  the  mayor,  who  has  assumed  full  authority  and 
responsibility  to,  in.  effect,  prohibit  his  commissioner  of  public  safety 
and  the  police  department  from  enforcing  the  law  in  question.  Of 
course,  he  has  not  done  this  in  so  many  words ;  but  such  is  the  neces- 
sary effect  of  his  action. 

Under  the  peculiar  provisions  of  the  Second  Class  Cities  Law  direct 
responsibility  for  the  enforcement  of  the  laws  of  the  state  is  in  the 
mayor.  It  is  his  duty  to  see  that  the  city  officers  and  departments 
faithfully  perform  their  duty,  to  maintain  peace  and  good  order  within 
the  city,  and  to  take  care  that  the  laws  of  the  state  are  enforced  within 
the  city.  Section  54.  The  commissioner  of  public  safety  has  the  su- 
pervision, control,  and  direction  of  the  police  department     Sectioa 
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131.  It  is  His  duty  to  make  all  reasonable  orders  reasonably  necessary 
to  effect  a  prompt  and  efficient  performance  of  all  the  duties  imposed 
upon  him  and  his  department  It  is  the  duty  of  the  chief  of  police  to 
enforce  the  rules  and  regulations  of  the  commissioner.  Section  141. 
The  police  have  the  power  and  it  is  their  duty  to  arrest  any  person 
f  oimd  by  them  violating;  any  of  the  laws  of  the  state.    Section  142. 

There  is  a  whole  tram  of  officials,  from  the  mayor  to  the  police  of- 
ficers, each  responsible  in  his  turn  to  his  superior.  The  nonaction  of 
the  police,  the  qhief  of  police,  and  the  commissioner  of  public  safety 
in  the  present  cade  is  directly  traceable  to  the  nonaction  of  the  mayor, 
who  has  asstmied  conmiand  of  the  situation.  Their  nonaction  is  in 
effect  his  nonaction.  In  the  case  of  Goodell  et  al.  v.  Woodbury  et 
al.,  supra,  a  motion  was  made  to  quash  the  petition  because  of  the  non- 
joinder of  the  solicitor  of  the  county  as  a  defendant  The  court  held 
that  the  motion  was  properly  denied,  saying : 

"The  fact  that  it  Is  the  duty  of  the  solicitor  to  prosecute  aU  offenses  against 
chapter  112  does  not  impair  or  affect  the  obligation  of  the  defendant  to 
also  enforce  the  provisions  of  that  chapter.  If  the  solicitor  has  neglected 
his  duty,  the  defendant  is  not  relieved  from  the  legal  consequences  of  his 
own  heglect.  'A  mandamus  will  not  be  refused  merely  because  the  desired 
relief,  may  be  obtained  by  applying  to  another  oflacer.*  ♦  •  ♦  But,  further- 
more, the  bill  of  exceptions  discloses  no  evidence  that  the  solicitor  has 
neglected  or  refused  to  prosecute  offenses  against  chapter  112,  or  that  he  has 
In  any  way  •  permitted  their  commission.  Soi  far  as  appears  (and  such  is 
also  the  presumption),  he  has  not  violated  his  duty,  and  therefore  should 
not  be  subjected  to  the  Imputation  of  wrongdoing  which  would  attach  to 
him  as  a  defendant." 

In  that  same  case  the  defendant  was  required  by  law  to  "carry  into 
execution  within  the  city  the  laws  of  the  state  and  all  the  ordinances 
of  the  city."    The  court  said : 

"The  obUgation  thus  Imposed  on  him  to  enforce  the  laws  of  the  state 
within  the  cit:r  is  both  i>eremptory  and  plainly  defined,  and,  having  'will- 
fully and  intentionally'  refused  to  perform  it,  he  cannot  be  permitted  to  set  up 
sacoBssfnlly  in  bar  of  the  plaintiffs'  petition  the  defense  of  nonperformance 
through  the  exercise  of  the  discretion  with  which,  to  some  extent^  he  is 
necessarily  clothed,  but  which,  nevertheless,  he  cannot  purposely  and  deliber- 
ately abuse,  or  exercise  in  an  arbitrary  or  capricious  manner,  or  so  as  to 
effect  a  failure  of  justice  [citing  authorities].  On  the  contrary,  when,  as 
here,  the  facts  show  a  gross  abuse  of  discretion  and  a  willful  evasion  of 
positive  duty,  scores  of  authorities  hold  that  mandamus  will  lie  [citing  au* 
thorities] ;  and  it  would  be  a  reproach  upon  the  administration  of  justice  if 
the  law  were  otherwise." 

In  the  case  of  State  ex  rel.  Lay  v.  City  of  Hoboken,  75  N.  J.  Law, 
315,  67  Atl.  1024,  it  was  held  that  mandamus  requiring  a  municipal 
board  to  order  that  the  entire  interior  of  bars  or  biusiness  rooms  in 
the  city  in  which  intoxicating  liquors  are  sold,  should  be  on  Sunday 
open  to  full  view  from  the  public  streets  of  said  city,  as  required  by 
state  law,  may  issue  upon  application  of  a  private  relator,  who  is  a 
resident  and  taxpayer  of  the  municipal  district.  The  court  said  that 
the  duty  thus  pointed  out  by  statute  is  a  ministerial  one,  clearly  man- 
datory, and  that  mandamus  is  the  proper  remedy  to  enforce  perform- 
ance by  public  boards  of  such  duties.  It  was  also  held  that  mandamus 
188N.Y.S.-^7 
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would  not  be  denied  on  the  ground  that  there  was  a  remedy  by  indict- 
ment. The  court  said  that  indictment  would  not  furnish  a  complete 
remedy,  that  while  it  might  be  the  means  of  punishing  the  delinquent 
members  it  would  leaye  the  public  duty  still  unperformed,  and  that 
to  justify  the  refusal  of  the  writ  on  that  ground  the  other  remedy  must 
be  specific  and  adequate. 

In  the  case  of  People  ex  rel.  Brown  v.  Kennedy,  102  Misc.  Rep.  450, 
169  N.  Y.  Supp.  1022,  Justice  Chester  granted  a  peremptory  writ  of 
mandamus  in  a  case  where  it  appeared  that  practically  all  of  the  sa- 
loons in  Cohoes  were  openly  and  notoriously  violating  the  provisions 
of  the  Liquor  Tax  Law  (ConsoL  Laws,  c.  34)  with  respect  to  obstruc- 
tions in  their  windows  and  that  many  of  them  were  violating  the  pro- 
visions of  said  statute  relating  to  obstructions  which  prevented  a 
full  view  of  the  entire  room. '  A  writ  was  granted  to  compel  the  com- 
missioner of  public  safety,  the  chief  of  police,  and  his  subordinates  to 
enforce  or  cause  to  be  enforced  all  of  the  provisions  of  the  Liquor 
Tax  Law.  The  court  said  that  it  was  the  duty  of  the  commissioner  to 
see  and  know  that  his  orders  were  executed  and  that  his  subordinates 
faithfully  performed  the  duties  incumbent  upon  them.    The  court  said: 

''If  the  violation  alleged  was  one  concerning  an  isolated  case  the  attitnde 
of  the  respondents  could  be  looked  upon  with  some  degree  of  consideration, 
but  when  such  violatiohs  are  well-nigh  universal  and  general  throughout  the 
city,  as  appears  by  the  detailed  proof  contai,ned  in  the  petition.  It  may  fairly 
be  assumed  that  notwithstanding  the  orders  alleged  by  the  respondents  to 
have  been  given  by  them  they  do  not  intend  to  enforce  the  law  by  any 
measures  which  are  effective." 

A  similar  situation  arose  in  Matter  of  Whitney,  3  N.  Y.  Supp.  838, 
where  it  was  held  that  a  writ  of  mandamus  requiring  the  police  com- 
missioners to  enforce  the  provisions  of  the  Excise  Law  could  be  ap- 
plied for  by  any  citizen  taking  an  interest  in  the  observance  and  en- 
forcement of  that  law.  The  statute  in  that  case  provided  that  it  should 
be  the  duty  of  every  sheriflf,  constable,  policeman,  and  officer  of  po- 
lice to  enforce  the  observance  of  that  law.  The  writ  was  denied  in 
that  case,  but  simply  upon  the  ground  that  it  had  not  been  shown  that 
the  police  commissioners  did  not  intend  to  secure  the  observance  of 
the  law.  In  the  case  at  bar  the  mayor  has  openly  and  publicly  an- 
nounced his  positive  refusal  to  act  in  the  performance  of  the  duty  laid 
upon  him  by  section  54  of  the  Second  Class  Cities  Law.  There  is 
no  other  adequate  remedy.  To  refuse  to  grant  this  writ  of  mandamus 
would  be  to  effect  a  failure  of  justice. 

A  writ  of  mandamus  may  issue,  commanding  the  respondent  to  main- 
tain peace  and  good  order  within  the  city  of  Albany  and  *to  take  care 
that  the  laws  of  the  state  are  enforced  within  the  said  city,  by  direct- 
ing the  commissioner  of  public  safety  to  enforce  by  action  of  the 
police  department  of  said  city  the  provisions  of  section  26  of  the  Trans- 
portation Corporations  Law  of  the  state. 

The  application  is  granted,  without  costs. 
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PEOPLE  oc  nL  WEATHERWAX  ▼.  WATT,  Mayor, 

(Supreme  Court,  Appellate  Division,  Third  Department'  May  17,  1^1.) 

Appeal  from  Special  Term,  Albany  County. 

Mandamus  by  the  People,  on  the  relation  of  Harry  B.  Weatherwax,  against 
James  B.  Watt,  as  Mayor  of  City  of  Albany.  Peremptory  writ  was  granted, 
and  respondent  appeals.    Order  unanimously  affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD,  COCHRANE, 
VAN  KIRK,  HENRY  T.  KELLOGG,  and  KILEY,  JJ. 

PER  CURIAM.  The  court  is  clearly  of  the  opinion  that  the  persons 
operating  the  vehicles  in  question  are  guilty  of  a  crime.  It  is  equally  clear 
that  it  is  the  duty  of  the  mayor  to  take  care  that  the  law  against  the  com- 
mission of  such  crimes  is  executed  and  enforced,  which  up  to  the  present 
time  he  has  refused  to  do.  The  able  and  comprehensive  opinion  of  Mr. 
Justice  Hinman  at  Special  Term  (188  N.  Y.  Suk».  559),  renders  further 
discussion   unnecessary. 

Order  unanimously  affirmed*  with  costs. 


In  re  EAST  149TH  ST.  IN  CITY  OF  NEW  YORK. 

(Supreme  Court,  AppeUate  Division,  First  Department.    May  27,  1921.) 


domidn  ^s»243(2),  247(2)— Aefcion  of  eonct  In  confirming  repwci  of 
aivrard  held  eooebisive,  and  uniaiofm  ofmer  was  not  entitled  to  interesi 
thereaft^. 

Where  a  dty  brought  proceedings  in  1895  to  acquire  title  to  a  street 
tinder  Consolidation  Act  (Laws  1882,  c.  410,  as  amended  by  Iiaws  1895,  c. 
449),  and  the  board  of  street  ox)ening  and  improvement  adopted  a  resolu- 
tion directing  that  title  to  every  parcel  of  land  lying  within  the  lines  of 
such  street  should  vest  in  the  city  on  the  80th  day  of  March,  ISOO,  and  on 
December  11,  1899,  and  after  the  Greater  New  York  Charter  (Linws-1897, 
c.  378)  went  into  effect,  the  commissioners  of  estimate  and  assessment 
signed  their  first  partial  and  separate  report,  in  which  the  award  for  a 
certain  parcel  was  for  $827.24,  of  which  $150.19  was  interest,  and  ou  De- 
cember 2G,  1899,  an  order  was  made  by  the  Supreme  Court  confirming  the 
report  of  the  commisKioners,  the  action  of  the  court  in  confirming  the 
report,  over  the  objection  of  certain  property  owners  that  interest  shoulil 
not  be  included,  was  a  final  determination,  no  appeal  being  taken,  and  no 
other  amount  could  thereafter  be  fixed  by  the  court,  and  a  determination 
of  the  amount  of  damages  represented  by  the  award  having  been  finally 
made  under  such  order,  entered  January  10,  1900,  Greater  New  York 
Charter,  f  1001,  as  then  in  existence,  became  applicable,  and,  no  demand 
having  been  made  within  a  period  of  six  months,  interest  could  not  run 
after  that  time;  and  not  even  for  such  months,  where  the  award  was 
made  to  unknown  owners. 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  application  of  the  City  of  New  York  relating  to 
acquiring  title  to  East  149th  Street,  from  Southern  Boulevard  to  Har- 
lem River,  in  the  City  of  New  York.  From  an  order  directing  the  pay- 
ment to  Merle  I.  St.  John,  as  receiver,  of  an  award  made  to  unknown 
owners,  the  City  of  New  York  and  the  Comptroller  of  such  city  appeal. 

Order  modified,  as  directed  in  opinion,  and,  as  so  modified,  affirmed. 

. «. 

^s»For  other  cases  see  same  toplo  &  KBY-mjMBBR  in  all  Key-Numbered  Digests  it  Indezea' 
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Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

John  P.  O'Brien,  of  New  York  City  (Joel  J.  Squier,  of  New  York 
City,  of  counsel,  and  William  B.  R.  Faber,  of  New  York  City,  on  the 
brief),  for  appellants. 

Merle  I.  St  John,  of  New  York  City,  pro  se. 

DOWLING,  J.  This  appeal  is  taken  by  the  city  of  New  York  and 
the  comptroller  of  the  city  of  New  York  from  an  order,  as  resettled, 
confirming  the  report  of  a  referee  and  directing  said  comptroller  to 
pay  to  Merle  I.  St.  John,  as  receiver  in  supplementary  proceedings  of 
the  property  of  Thomas  Duggan,  the  award  made  to  unknown  owners 
for  Damage  No.  34,  amounting  to  $677.05,  together  with  lawful  in- 
terest thereon  from  March  30,  1896,  the  date  of  vesting  of  title  in  the 
city,  to  the  time  of  payment.  The  appeal  is  only  from  so  much  of 
the  order  as  directs  the  payment  of  interest. 

The  proceeding  to  acquire  title  to  East  149th  street,  in  which  the 
award  here  in  question  was  made,  was  instituted  under  the  Consolida- 
tion Act  (chapter  410,  Laws  of  1882),  as  amended.  The  commission- 
ers of  estimate  and  assessment  were  appointed  by  an  order  of  the  Su- 
preme Court  entered  on  September  19,  1895. 

On  October  4,  1895,  the  former  board  of  street  opening  and  improve- 
ment, acting  under  authority  of  the  Consolidation  Act  (chapter  410, 
§  956,  Laws  of  1882,  as  amended  by  chapter  449,  Laws  of  1895),  adopt- 
ed a  resolution  directing  that  title  to  each  and  every  parcel  of  land  ly- 
ing within  the  lines  of  East  149th  street  should  vest  in  the  mayor,  alder- 
men and  commonalty  of  the  city  of  New  York  on  the  30th  day  of 
March,  1896.  On  December  11,  1899,  and  after  the  Greater  New  York 
Charter  (chapter  378  of  the  Laws  of  1897)  went  into  effect,  the  com- 
missioners of  estimate  and  assessment  signed  their  first  partial  and 
separate  report,  in  which  the  award  for  parcel  Damage  No.  34,  in- 
volved in  this  proceeding,  was  made.    It  was  as  follows : 

Damage 
Map  No.  Owners.  Estimate  Final 

84  Unknown  Land $677.06 

Interest  ....  150.19 

Thus  the  total  amount  awarded  for  land  and  interest  was  the  sum 
of  $827.24,  The  report  also  contained  a  finding  that  the  total  amount 
of  the  interest  on  all  awards,  so  included  in  the  report,  was  the  sum  of 
$247,090.70.    Further,  the  commissioners  certified: 

"And  we  do  fnrtiier  report  that  we  have  included  In  onr  awards  for  the 
lands,  tenements,  and  hereditaments,  and  premises  taken  in  this  proceeding,  as 
part  of  the  compensation,  interest  on  said  awards  from  the  date  of  vesting  of 
title  in  this  proceeding  to  the  date  of  this  our  report,  pursuant  to  section  990 
of  the  Greater  New  York  Charter." 

Section  990  of  the  Greater  New  York  Charter  (chapter  378,  Laws 
1897),  in  effect  when  the  report  was  made,  made  provision  Aat  the 
board  of  public  improvements  might  direct  by  resolution  in  spedfied 
cases  that  title  to  the  land  sought  to  be  taken  for  street  or  park  purposes 
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should  vest  in  the  city  of  New  York  on  the  filing  of  the  oath  of  the 
commissioners  of  estimate  and  assessment^  or  on  a  date  not  less  than 
six  months  thereafter.  Where  title  had  vested  (as  in  the  case  at  bar) 
it  was  provided : 

"In  such  cases  interest  at  the  legal  rate  upon  the  sum  or  sums  to  which 
the  owners,  lessees,  parties  or  persons  are  justly  entitled  upon  the  date  of  the 
vesting  of  title  in  the  city  of  New  York,  as  aforesaid,  from  said  date  to  the 
date  of  the  report  of  the  commissioners  shall  be  allowed  by  the  commissioners 
as  a  part  of  the  compensation  to  which  such  owners,  lessees,  parties  or  per- 
sons are  entitled." 

On  December  26,  1899,  an  order  was  made  by  the  Supreme  Court, 
duly  entered  in  the  office  of  the  clerk  of  the  county  of  New  York  on 
January  16,  1900,  confirming  the  said  first  partial  and  separate  report 
of  the  commissioners,  which  recited  and  ordered  a§  follows : 

"And  it  appearing  that  the  various  notices  required  by  law  have  been  duly 
pubUshed  and  posted  by  said  commissioners  and  that  all  other  things  have 
been  performed  as  by  law  required  and  that  said  report  is  in  all  respects 
regular  and  Just;  and  it  appearing  from  said  report  that  the  commissioners 
herein  have  included  in  their  awards  as  part  of  the  compensation  interest  on 
eaid  awards  from  the  date  when  title  vested  in  the  city  of  New  York  to 
the  date  of  the  commissioners'  report :  Now,  on  motion  of  John  Whalen,  corpo- 
ration counsel  oi  the  city  of  New  York,  and  after  hearing  John  P.  Dunn  of 
counsel,  and  Thomas  S.  Bassford  of  counsel  for  certain  property  owners,  in 
support  of  said  motion,  and  Joseph  A.  Flannery,  of  counsel  for  certain  other 
property  owners,  and  Henry  A.  Gumbleton,  of  counsel  for  certain  other  prop- 
erty owners,  in  opposition  to  so  much  of  said  report  as  includes  interest  on 
the  awards,  and  after  further  hearing  James  A.  Dunn,  of  counsel  for  Marie 
Padula,  claimant  to  Damage  Map  No.  157,  In  support  of  the  motion  to  con- 
firm the  report,  and  Henry  A.  Gumbleton,  of  counsel  for  Charles  P.  Faber,  In 
opposition  thereto : 

"Ordered  that  said  report  of  said  commissioners  as  to  all  damage  map  num- 
bers therein  except  Damage  Map  No.  157  be  and  the  same  is  hereby  in  all  re- 
spects confirmed.** 

iNo  appeal  was  evet*  taken  from  this  order,  nor  has  it  ever  been  modi- 
fied in  any  way. 

On  August  14,  1919,  Merle  I.  St.  John,  as  receiver  in  supplementary 
proceedings  of  the  property  of  Thomas  Duggan,  made  a  motion  in  the 
Supreme  Court  for  the  appointment  of  a  referee  to  examine  the  peti- 
tioner's title,  and  upon  the  coming  in  of  his  report  for  an  order  di- 
recting the  payment  to  petitioner  of  the  award  made  in  this  proceeding 
for  Damage  No.  34.  This  motion  was  based  upon  a  petition  setting 
forth  the  chain  of  title  to  Damage  No.  34,  by  which  it  appeared  that 
Margaret  Duggan,  the  owner  of  the  premises  in  question  in  1888,  had 
died  in  1900,  leaving  her  surviving  her  husband,  Thomas  Duggan. 
The  petition  set  forth,  after  reciting  the  steps  taken  in  the  condemna- 
tion proceeding  and  the  filing  of  the  commissioners'  report : 

"Third.  In  the  said  report  the  commissioners  made  an  award  of  $677.05, 
principal,  and  $150.19,  interest,  making  a  total  amount  of  $827.24,  to  an 
unknown  owner  for  premises  taken  by  the  city  of  New  Tork  in  the  above- 
mentioned  proceeding  described  on  damage  map  and  in  the  report  of  the 
commissioners  as  'Damage  No.  34/  This  award  has  not  been  paid  into  court 
nor  to  any  person/* 
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The  referee's  report  shows  that  the  award  in  question  belonged  to 
Thomas  Duggan  and  had  passed  from  him  to  the  petitioner  as  his 
receiver;  the  report  containing  the  following  statement: 

"The  testimony  shows  that  in  the  report  of  the  commissioners  of  estimate 
and  assessment  in  the  above-entitled  proceedings,  which  bore  date  December 
11,  1899,  and  which  was  confirmed  by  an  order  dated  December  26,  1899,  and 
filed  January  16, 1900,  in  the  ofiSce  of  the  clerk  of  New  York  county,  an  award 
of  $677.0i>  principal  and  $150.19  interest,  making  a  total  amount  of  $827.24, 
was  made  to  an  unknown  owner  for  premises  taken  by  the  city  of  New  York 
tn  the  above-mentioned  proceeding  described  on  damage  map  and  in  the  report 
of  the  commissioners  as  *Damage  No.  34.* " 

Despite  this,  the  referee  was  of  opinion — 

''That  an  order  should  be  made  directing  the  comptroller  or  chamberlain  of 
the  city  of  New  York  to  pay  to  Merle  I.  St.  John,  as  receiver  in  supplementary 
proceedings  of  Thomas  Duggan,  the  award  of  $677.05,  made  for  Damage  No. 
34  in  proceedings  to  open  East  149th  street,  from  Southern  boulevard  to  the 
Harlem  river,  together  with  interest  at  6  per  cent,  from  March  30,  1896,  to 
the  time  of  payment,  after  deducting  therefrom  the  costs  of  this  reference 
and  whatever  lawful  liens  the  city  may  have  against  the  said  fund." 

By  the  order  appealed  from,  it  is  directed — 

"That  the  comptroller  of  the  city  of  New  York,  on  behalf  of  the  dty 
of  New  York,  pay  the  award  made  for  Damage  No.  34  in  the  report  of  the 
commissioners  in  the  above-entitled  proceeding,  amounting  to  six  hundred 
and  seventy-seven  and  °/ioo  ($677.05)  dollars,  together  with  lawful  interest 
thereon  from  March  30, 1896,  to  the  time  of  payment,"  as  specified  therein. 

I  am  of  the  opinion  that  the  court  could  not  thus  disregard  the  ac- 
tion of  the  commissioners,  as  confirmed  by  order  of  the  Supreme  Court, 
which  fixed  the  award  for  Damage  No.  34,  not  at  $677.05,  but  at  $827.- 
24.  The  amount  of  $827.24  was  ascertained  in  accordance  with  the 
law  as  it  stood  when  the  commissioners  acted,  and  included,  not  only 
a  principal  sum  of  $677.05,  but  interest  amounting  to  $150.19,  com- 
puted from  the  date  of  vesting  title  to  the  date  of  report,  pursuant  to 
the  provisions  of  section  990,  Greater  New  York  Charter,  as  then  in 
force.  The  action  of  the  court  in  confirming  the  report  over  the  ob- 
-  jections  of  certain  property  owners  that  interest  should  not  be  includ- 
ed was  a  binding  and  final  determination,  frgm  which  no  appeal  was 
ever  taken.  The  amount  of  the  award  in  question  was  therefore  $827.- 
24,  and  no  other  amount  could  now  be  fixed  by  the  court  as  the  princi- 
pal of  the  award. 

The  determination  of  the  amount  of  damage  represented  by  the 
award  having  been  finally  made  under  the  order  entered  January  16, 
1900,  section  1001  of  the  Greater  New  York  Charter,  as  then  in  exis- 
tence, became  applicable,  which,  so  far  as  it  is  material,  provided  as 
follows : 

"AH  damages  awarded  by  the  commissioners  of  estimate  and  assossments, 
with  interest  thereon  from  the  date  of  said  report,  and  all  costs  and  expenses 
which  may  be  taxed,  shall  be  paid  by  the  city  of  New  York  to  the  respective 
•persons  and  bodies  politic  or  corporate  mentioned  or  referred  to  in  said  re- 
port, or  in  whose  favor  such  costs  or  expenses  shall  be  taxed.  Interest  shall 
cease  to  ran  on  sums  awarded  as  damages  six  months  after  the  date  of  confir- 
mation of  said  report  unless  within  that  time  demand  therefor  be  made  upon 
the  comptroller." 
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No  demand  was  ever  made  within  the  period  of  six  months  referred 
to,  so  that  in  no  event  could  interest  have  run  after  that  time.  But, 
this  award  being  made  to  unknown  owners,  respondent,  under  the  pro- 
visions of  the  same  section  of  the  charter  (1001),  would  not  have  been 
entitled  even  to  the  six  months'  interest  on  the  award.*  In  the  Mat- 
ter of  Einstein,  ISO  App.  Div.  856,  135  N.  Y.  Supp.  227,  affirmed  208 
N.  Y.  588,  102  N.  E.  1102,  the  late  Mr.  Justice  Carr  said: 

"This  brings  us,  then,  to  the  consideration  of  the  question  whether,  under 
section  1001,  interest  runs  on  the  awards  for  a  period  of  six  months  from 
the  date  of  the  confirmation  of  the  commissioners'  report.  It  is  the  contention 
of  the  city  on  this  appeal  that  interest  does  not  run,  under  section  1001,  on 
an  award  made  to  'unknown  owners,'  but  runs  only  in  favor  of  'the  respective 
persons  and  bodies  politic  or  corporate  mentioned  or  referred  to  In  said  report' 
as  the  owners  of  the  land  taken  in  the  proceeding.  No  precedent  is  cited  con- 
struing this  section  on  this  precise  question.  In  Matter  of  City  of  New  York 
(Montgomery  Street),  91  App.  Div.  532,  it  was  assumed,  without  decision  and 
without  any  contention  having  been  made  by  the  respective  Utigants  tften 
before  the  court,  that  interest  upon  the  award  would  run  in  favor  of  'unknown 
owners'  for  six  months  after  confirmation  of  the  commissioners*  report.  But 
it  was  there  pointed  out  clearly  that  interest,  if  it  ran  at  all,  ran  only  as  a 
penalty  'as  damages  for  the  wrongful  act  of  the  city  in  withholding  pay- 
ment.' There  could  be  no  wrongful  act  of  the  city  in  withholding  payment  un- 
less it  iHiew  to  wnom  it  had  to  make  such  payment.  The  appropriate  source 
of  such  information  should  be  the  commissioners'  report  and  the  order  con- 
firming it.  If  these  sources  did  not  supply  the  information,  then  the  city 
was  not  in  default  until  steps  were  taken,  as  provided  in  said  section  [section 
1001],  to  have  the  moneys  paid  into  court  to  await  an  inquiry  and  determina- 
tion as  to  the  persons  who'  should  be  the  payees." 

Hence  the  award  of  $827.24  for  Damage  No.  34,  being  made  to  un- 
known owners,  does  not  come  within  the  six  months'  period  fixed  by 
section  1001,  nor  could  any  valid  demand  be  made  which  would  start 
interest  running  under  that  section.  By  section  1002  of  the  Greater 
New  York  Charter  it  was  provided  that  it  shguld  be  lawful  for  the 
city  to  pay  the  amounts  of  awards  to  unknown  owners  into  the  Supreme 
Court,  to  be  invested  as  the  court  might  direct,  which  should  be  as  ef- 
fectual as  a  payment  made  to  the  real  owners ;  but — 

"Although  this  statute  made  it  the  duty  of  the  city  to  pay  these  awards 
into  court,  no  penalty  or  other  consequence  was  provided  In  case  of  noncom- 
pliance and  since  there  was  ho  provision  of  statute  imposing  the  payment  of 
Interest  in  such  a  case,  the  city  could  not  he  charged  with  interest  by  way  of 
penalty  for  nonpayment"  Matter  of  Baker,  178  App.  Div.  1,  164  N.  T.  Supp. 
867. 

The  commissioners  included  in  their  report  interest  between  the  dates 
which  the  statute  authorized,  viz.  the  time  ^hen  title  vested  and  the 
date  of  the  report.  The  rights  and  liabilities  of  the  parties  became  fixed 
when  the  order  of  confirmation  was  made  by  the  court. 

"The  report  was  confirmed  by  the  court,  and,  until  set  aside  or  reversed, 
is  a  final  and  conclusive  adjudication,  binding  alike  upon  the  city  and  the 
owner,  of  the  rights  of  the  ovmer  upon  the  one  hand  and  the  liability  of  the 
city  upon  the  other.  In  this  respect  it  is  as  conclusive  as  a  Judgment  would 
be.  De  Peyster  v.  Mali,  92  N.  Y.  2262.  The  court  has  no  power  in  a  summary 
and  collateral  proceeding,  and,  after  the  report  has  been  confirmed,  to  add  to 
it  a  provision  increasing  an  award  by  way  of  interest."  Matter  of  Opening 
Belmont  Street,  128  App.  Div.  636,  112  N.  Y.  Supp.  858. 
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There  was  no  provision  of  law  by  which  interest  upon  an  award  to 
unknown  owners  could  be  allowed,  when  the  real  owner  ultunately  as- 
serted and  proved  his  title. 

It  follows  thereto  that  the  order  of  Special  Term  appealed  from,  in 
so  far  as  it  allows  interest  on  the  award  of  $677.05  made  to  "unknown 
owners"  by  the  commissioners  herein  for  Damage  No.  34,  from  the 
date  of  vesting  of  title  (March  30,  1896)  to  the  date  of  payment  thereof, 
should  be  modified,  so  as  to  direct  payment  of  the  award  of  $827.24, 
without  interest,  and,  as  so  modified,  affirmed,  with  $10  costs  and  dis- 
bursements to  the  appellants.    Settle  order  on  notice.    AH  concur. 


(196  AM).  Div.  800) 

HELLEY  V.  HOEFLER  ICE  CREAM  CO.  et  aL 

( Supreme  Court,  AppeUate  Diyision,  Third  Department    May  4,  1921.) 

1,  Masli»r  and  servant  e=»388— Dependencr.  within  Compensation  Law,  dt- 
teimined  as  of  time  of  aeddent 

O^he  question  of  dependency,  under  Workmen's  Compensation  Law,  f 
16,  subd.  4,  must  be  determined  as  of  the  time  of  the  accident.     « 
2*  Master  and  servant  ^s^SSS-^^Dependency^**  witUn  Compensation  Law,  in- 
volves necessity  for  contribution. 

The  mere  tact  that  a  parent  receives  money  from  a  son  and  expends  it  is 
not  alone  sufficient  to  establish  ''dependency/'  within  the  Compensation 
Law ;  but  the  necessity  for  the  contribution  must  also  be  established. 

[Ed.  Note.— For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Dependency.] 

3.  Master  and  servant  4^=»388— Compensation  to  dependents  for  sapport^ 

An  award  under  the  Workmen's  Compensation  Law  to  a  mother  for  the 
death  of  a  minor  child  on  the  ground  of  dependency  must  be  for  her  sup- 
port. 

4.  Master  and  servant  <S^388— Motlier  held  not  a  dependent*  witliin  Gom- 

pensaHon  Law. 

In  a  proceeding  under  the  Compensation  Law,  an  award  to  the  mother 
of  a  minor  employ^  on  the  ground  of  dependency  held  not  warranted; 
it  appearing  that  the  husband  and  father  was  able  to  work  and  earned 
sufficient  to  support  his  family. 

Appeal  from  State  Industrial  Commission. 

In  the  matter  of  the  claim  of  Maude  M.  Kelley  for  compensation 
under  the  Wbrkmen's  Compensation  Law  against  the  Hoefler  Ice 
Cream  Company,  employer,  and  the  Employers'  Liability  Assurance 
Corporation,  Limited,  insurance  carrier.  From  an  award  of  the  State 
Industrial  Commission  in  favor  of  claimant,  the  employer  and  insur- 
ance carrier  appeal.  Reversed,  and  cause  returned  to  Industrial  Com- 
mission for  further  consideration. 

AT-^ed  before  JOHN  M.  KELLOGG.  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Bertrand  L.  Pettigrew  and  Francis  X.  Mooney,  both  of  New  York 
City  (Walter  L.  Glenney,  of  New  York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Alty.  Gen.  (E.  C.  Aiken,  of  Albany,  of  coun- 
sel), for  respondent. 

^zs»For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key- Numbered  Digests  ft  Indexes 
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VAN  KIRK,  J.  Raymond  R.  Kelley,  while  in  the  employ  of  the 
Hoeflcr  Ice  Cream  Company,  died  from  accidental  injuries  arising  out 
of,  and  in  the  course  of,  his  employment.  An  award  was  denied  to 
the  father,  but  was  made  to  the  mother  at  the  rate  of  $5.77  per  week. 
The  one  question  raised  on  the  appeal  is  whether  or  not  the  mother 
was"  dependent.    The  case  was  submitted,  and  I  find  no  brief  for  the 

clainwit  \  *     .  J  1.  • 

The  deceased  was  a  minor,  18  years  of  age,  unmarried,  and  living 

with  his  parents.    The  mother*  filed  no  claim.    The  father,  Rollin  J. 

Kelley,  filed  a  claim,  naming  himself  and  Maude  M.  Kelley,  the  mother, 

as  dependents.    The  following  questions  and  answers  were  made  in  the 

claim: 
"5.  Were  you  wholly  or  partially  dependent  upon  the  deceased  for  yonr 

support?    Partially.'* 

"7.  The  deceased  contributed  the  value  of  $24  weekly  to  my  support.** 

"9.  What  amount  weekly  was  required  for  your  support?   $25."    . 

"10.  What  other  sources  of  income  do  you  have?    Daily  wages  at  $4  per 

day." 

The  following  appears  upon  the  examination  of  the  father  (the  only 
witness  examined) ; 

"Q.  How  many  children  have  you?  A.  Not  any  now ;  we  had  Just  that 
one.  *  *  *  He  and  I  bought' our  stuff  together.  He  paid  one-half  and  I 
paid  one-half." 

The  father  had  been  injured  (his  finger  hurt),  and  had  returned 
thereafter  to  his  work  about  two  weeks  before  this  accident.  During 
the  father's  disability,  the  boy  paid  all  the  expenses.  The  boy  gave  to 
his  mother  $5  at  different  times,  and  a  number  of  times  $10.  Commis- 
sioner McClusicy,  in  making  the  award,  said : 

"I  find  that  the  mother,  and  she  alone,  was  dependent  on  the  decedent  at 
the  time  of  the  accident,  and  the  award  Is  for  25  per  cent,  of  the  average 
weekly  wage.  Daily  wage  in  this  case  is  $4.  In  making  this  award  I  have 
given  consideration  to  the  fact  that  the  decedent  was  a  minor  at  the  timo  of 
accident." 

The  questions  and  answers  as  to  the  amount  needed  for  support,  $25, 
may  be  construed  to  refer,  and  probably  do  refer,  to  the  family  sup- 
port. At  the  time  the  father  was  earning  approximately  that  sum. 
During  the  two  weeks  preceding  this  accident  he  received  $27.25  per 
week.  There  is  no  further  evidence  in  the  case  as  to  the  amount  nec- 
essary for  the  support  of  the  father  and  motfier,  or  as  to  the  house- 
hold expenses,  and  no  proof  of  the  amount  necessary  for  the  support 
of  the  mother.  ,  * 

The  condition,  then,  is  this :  The  father,  mother,  and  son  were  liv- 
ing as  one  family,  and  the  father  and  son  supplied  the  home  jointly,  to 
this  end  using  about  one-half  of  the  earnings  of  each.  For  the  moneys 
paid  in  for  the  family  the  son  received  his  own  support.  The  mother 
was  doing  the  work  at  home  apparently,  and  it  does  not  appear  that 
tile  amount  the  son  contributed  was  more  than  a  reasonable  amount 
for  his  board  and  home. 

[1,2]  The  dependency  must  be  determined  as  of  the  time  of  the 
accident  (Workmen's  Compensation  Law  [Consoi.  Lyaws,  c.  67]  §  16, 
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subd.  4,  as  amended  by  Laws  1920,  c.  532 ;  Birmingham  v.  Westing- 
house  Elec.  &  Mfg.  Co.,  180  App.  Div.  48,  167  N.  Y.  Supp.  520), 
which  excludes  from  our  consideration  the  circumstance  that,  dur- 
ing the  father's  earlier  disability,  the  son  had  supported  the  family. 
So  far  as  the  record  shows,  the  earnings  of  the  father  at  the  time 
of  the  accident  were  sufficient  to  support  the  father  and  mother. 
After  the  death  of  the  son  there  would  be  two  persons  to  sup- 
port, instead  of  three.  It  is  true  that .  the  son  from  time  to  time 
gave  to  the  mother,  in  addition  to  his  contributions  to  the  home,'  small 
sums  of  money,  but  it  does  not  appear  that  she  needed  these  funds  for 
her  support.  The  mere  fact  that  a  parent  receives  money  from  a  son, 
and  expends  it,  is  not  alone  sufficient  to  establish  a  dependency.  The 
necessity  for  the  contributions  must  also  be  established.  Schedzick  v. 
Volney  Paper  Co.,  193  App.  Div.  551,  553,  184  N.  Y.  Supp.  424. 

[3,4]  The  statute  plaiiJy  intended  that  the  award  to  each  person 
should  be  for  the  support  of  that  person.  Matter  of  Walz  v.  Holbrook, 
Cabot  &  Rollins  Corp.,  170  App.  Div.  6,  155  N.  Y.  Supp.  703.  We 
can  hardly  understand  from  this  record  how  the  mother  can  be  con- 
sidered a  dependent  and  the  father  not.  It  was  the  father's  duty  to 
support  his  family ;  and,  since  he  was  at  the  time  earning  sufficient  to 
support  himself  and  his  wife,  and  was  able  to  work  regularly,  it  can- 
not be  held  that  the  mother  was  dependent  upon  the  deceased,  within 
the  meaning  of  the  statute.    Cases  above  cited. 

The  award  should  therefore  be  reversed,  but,  since  the  evidence  is 
so  meager  as  to  the  dependency  of  the  mother  and  her  needs,  the  case 
is  returned  to  the  State  Industrial  Commission  for  further  consider- 
ation.   All  concur. 


(115  Misc.  Rep.  566) 

FRANKEL  et  aL  v.  RUBIN  et  aL 

(Supreme  Court,  Special  Term,  Monroe  County.    May  28,  1921.) 

1.  Infants  <f=>lll — ^Bight  to  vacate  Judgnieni  for  nonappointment  of  gnardbn 

ad  litem  lost  by  delay. 

Whether  failure  to  appoint  for  an  infant  defendant  a  guardian  ad 
litem  was  an  irregularity  or  an  error  of  fact  not  arising  on  the  trial, 
motion  to  vacate  judgment  on  that  account  may  not,  under  Code  CIt. 
Proc.  §§  1282,  1200,  1291,  he  made  more  than  two  years  after  the  m- 
fant  attains  majority. 

2.  Infants  <S=»58(1)— Right  to  disaffirm  contract  field  lost  by  delay  after  ma- 

jority. 

night  of  one  to  disaffirm  her  contract  made  during  her  infancy,  especial- 
ly when  her  infancy  was  conoealed  from  tho.g«  with  whom  she  was  deal- 
ing, must  be  exercised  in  a  reasonable  time,  and  so  is  lost  by  a  delay  of 
seven  years  after  attaining  majority  during  most  of  which  time  at  least 
she  had  full  Icnowledge  of  the  entire  transaction  and  its  probable  etfectB. 
and  sought  to  retain  the  benefits  of  her  purchase  and  avoid  payment  of 
obligation  therefor. 
S«  Judgment  ^=»390— Not  vacated  for  absence  from  roll  of  formal  proof  of 
service,  applicant  not  denying  service  or  want  of  autiiorlty  of  att<Mmey  a^ 
peoring. 

Judgment  will  not,  years  after  its  rendition  be  vacated  because  of  ab- 
sence from  the  roll  of  formal  proof  of  service  on  defendant;   she  merely 

^=9For  other  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numbered  Digests  a  Indeits 
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Stating  in  her  afl9davlt  that  she  does  not  recall  whether  she  was  served, 
and  not  denying  that  an  attorney,  who  appeared  therein  and  answered 
for  her  and  others,  and  litigated  the  question  involved,  was  authorized  by 
her  to  appear. 

Action  by  Charles  Frankel  and  another  against  Laura  Rubin  and 
others  to  foreclose  mortgage.  Heard  on  motion  to  vacate  and  set 
aside  a  judgment  of  foreclosure  and  permit  the  named  defendant  to 
interpose  an  answer  to  the  complaint.    Motion  denied. 

Wile,  Oviatt  &  Oilman,  of  Rochester,  for  plaintiff. 
Averill  &  Tompkins,  of  Rochester,  for  defendant  Gordon. 
William  J.   Maloney,  of   Rochester,   for  defendant  Laura  Rubin 
Suckle. 

SAWYER,  J.  On  or  about  June  19,  1911,  plaintiff  sold  and  convey- 
ed to  the  defendant  Laura  Rubin,  she  being  then  not  quite  18  years  of 
age,  certain  lands  described  in  the  complaint  herein.  One  tliousand 
dollars  of  the  consideration  of  such  conveyance  was  paid  in  cash,  and 
the  balance  of  $5,700  was  secured  by  her  bond  and  a  purchase-money 
mortgage  upon  the  premises.  Miss  Rubin,  having  made  default  in  the 
payment  of  certain  stipulated  installments  of  principal  and  interest, 
plaintiff,  in  the  summer  of  1913,  elected,  under  the  terms  of  said  mort- 
gage, to  call  the  whole  amount  due,  ancf  began  action  for  foreclosure, 
which  ripened  into  a  judgment  December  19,  1913.  Between  the  com- 
mencement of  the  action  and  the  judgment  defendant  had  conveyed  the 
premises  to  one  Hyman  Gordon,  but  under  an  agreement  which  was 
practically  a  trust  for  her  own  benefit.  The  judgment  of  foreclosure 
and  sale,  instead  of  being  executed,  was  then  caused  by  tiie  said  Gordon 
to  be,  through  an  intermediary,  assigned  to  himself ;  he  paying  the 
plaintiffs  the  full  amount  due  and  owing  thereon.  This  foreclosure 
judgment  was  not,  however,  one  by  default,  for  after  the  commence- 
ment of  the  action  Mr.  Gordon,  between  whom  and  the  defendants  there 
seems  to  have  been  friendly  relations,  took  defendants  to  Hon.  George. 
E.  Warner,  a  most  reputable  and  competent  attorney  of  the  city  of 
Rochester,  who,  after  examining  the  mattier,  interposed  in  their  behalf 
an  answer,  and  the  issue  so  raised  was  tried  before  Mr.  Justice  Suther- 
land, whose  decision  thereupon  formed  the  basis  for  the  judgment  in 
question. 

Apparently  the  defendants  failed  to  inform  Mr.  Warner,  or  any  oth- 
er of  the  interested  parties,  that  the  defendant  Laura  was  not  yet  21 
years  of  age,  for  no  guardian  ad  litem  was  appointed  for  her,  and  the 
action  proceeded  as  though  she,  as  well  as  the  other  defendants,  was 
an  adult.  She  became  21  years  of  age  on  November  27,  1914,  having 
in  the  month  of  February  preceding  intermarried  with  one  Suckle. 
In  March,  1916,  nearly  a  year  and  a  half  after  she  became  of  age,  she 
began  an  action  against  Mr.  Gordon  for  the  purpose  of  setting  aside 
the  deed  she  had  given  him;  also  demanding  that  the  mortgage  be  ad- 
judged void,  the  property  restored  to  her  possession,  and  that  Mr. 
Gordon  be  required  to  account  to  her  for  its  use.  Issue  was  joined  and 
a  trial  was  had  before  Hon.  Nathaniel  Foote,  official  referee,  upon 
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whose  decision  a  judgment  was  entered  February  2,  1921.  That  judg- 
ment in  brief  established  that  plaintiff  was  indebted  to  Mr.  Gordon  in 
the  sum  of  $6,803.01,  in  which  amount  was  included  the  sum  which  he 
had  advanced  for  the  assignment  to  him  of  the  foreclosure  judgment, 
that  he  held  the  premises  in  question  for  the  benefit  of  Laura,  and  that 
she  was  entitled  to  a  reconve)rance  thereof  upon  the  payment  by  her  of 
the  sum  so  found  due  and  owing.  It  is  also  therein  specifically  deter- 
mined that  the  mortgage  in  question  was  a  valid  obligation,  and  she, 
having  elected  to  retain  the  property,  must  pay  its  consideration. 

She  now  comes  into  court,  seeking  to  avail  herself  of  the  fact  that 
no  guardian  ad  litem  was  appointed  for  her  in  the  foreclosure  action, 
and  asks  that,  because  of  such  omission,  the  judgment  be  vacated  and 
she  be  permitted  to  again  defend.  The  proposed  answer,  filed  with  the 
motion  papers,  shows  that  she  now  intends  to  repudiate  the  entire  trans- 
action, require  plaintiffs  to  accept  a  reconveyance  of  the  property,  re- 
turn to  her  all  moneys  paid  thereon,  with  interest,  and  cancel  said 
bond,  mortgage,  and  judgment. 

[  1  ]  I  think  such  a  motion  cannot  be  now  granted.  Whether  the  fail- 
ure to  appoint  for  her  in  the  foreclosure  action  a  guardian  ad  litem  was 
an  irregularity,  as  was  stated  by  Judge  Foote  in  the  action  tried  before 
him,  or  an  error  of  fact  not  arising  upon  the  trial,  as  is  held  in  Byrnes 
V.  Byrnes,  109  App.  Div.  535;  96  N.  Y.  Supp.  306,  is  of  little  con- 
sequence. Sections  1282  and  1290  of  the  Code  of  Civil  Procedure  limit 
the  time  when  motions  upon  either  of  those  grounds  may  be  made  to 
be  1  and  2  years,  respectively,  while  section  1291  provides  that  when 
a  party  is  under  21  years  of  age  the  time  of  such  disability,  not  exceed- 
ing 5  years,  shall  not  be  a  part  of  the  time  so  limited.  Therefore  the 
time  when,  under  the  provision  of  those  sections,  this  motion  could  be 
made,  had  completely  and  entirely  expired  at  the  end  of  two  years 
after  defendant  attained  her  majority,  or  on  November  29,  1916. 

[2]  There  is  to  my  mind  another  reason,  and  one  which  reaches  the 
very  merits  of  the  controversy,  why  this  motion  ought  not  to  be  grant- 
ed. This  defendant  in  March,  1916,  had  full  knowledge  of  the  entire 
transaction  and  its  probable  effect  upon  her.  I  am  also  quite  con- 
vinced, from  the  entire  panorama  of  facts,  that  she  was  equally  well 
informed  upon  the  subject  at  and  before  the  time  she  became  21  years 
of  age.  Instead  of  repudiating  the  transaction,  offering  to  deed  back, 
and  demanding  the  return  of  her  money  and  the  cancellation  of  her 
indebtedness,  she  elected  to  retain  and  hold  the  benefits  of  her  purchase, 
and  endeavored  to  avoid  payment  of  her  just  obligation  therefor.  She 
spent  almost  5  years  in  the  effort  to  thus  obtain  this  property  without 
paying  her  indebtedness  thereon,  and  in  the  end  was  very  justly  and 
properly  defeated.  Undoubtedly  she  was  disappointed  at  the  outcome, 
but,  having  thus  elected  to  assert  her  rights  under  the  deed,  she  cannot 
now  be  permitted  to  reject  the  court's  judgment  rendered  upon  her 
own  initiative,  make  a  new  election,  and  institute  another  litigation, 
in  the  hope  of  thereby  avoiding  the  liability  which  her  previous  action 
established 
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The  law  carefully  protects  the  rights  of  infants,  and,  even  though 
their  contracts  have  been  fully  executed,  allows  them  a  reasonable 
time  after  arriving  at  age  to  disavow  same  if  they  wish.  It,  however, 
has  some  regard  for  the  rights  of  those  dealing  with  infants,  and  es- 
pecially where,  as  here,  such  dealing  was  apparently  had  with  con-, 
cealment  of  infancy  upon  the  one  side  and  ignorance  thereof  upon  the 
other.  These  mutual  rights  require  that  an  infant  use  its  legal  power 
to  disaffirm  its  executed  contract  within  that  reasonable  time,  and,  fail- 
ing to  do  so,  shall  be  held  to  full  accountability  for  its  contracts.  Ap- 
plying that  rule  to  these  facts,  I  am  fully  persuaded  that  this  defendant, 
not  having  attempted  to  disaffirm  her  contract  with  plaintiffs  until 
nearly  7  years  after  she  became  of  age,  did  not  act  within  a  reasonable 
time.  Beardsley  v.  Hotchkiss,  96  N.  Y.  201.  This  is  particularly  so 
when  it  is  remembered  that  for  nearly  5  years  after  she,  concededly, 
knew  all  the  facts,  she  was  engaged  in  a  constant  effort  to  claim  the 
benefits  and  avoid  the  obligations  of  the  contract  in  question.  She 
would,  perhaps,  have  been  better  off  had  she  recalled  and  acted  upon 
the  homely,  old  saying :    "The  tail  goes  with  the  hide." 

[3]  The  original  judgment  roll  is  made  a  part  of  the  moving  papers, 
and  in  his  brief  her  counsel  states  that  this  roll  does  not  contain  any 
affidavit  of  service  of  the  summons  upon  her.  In  her  own  affidavit 
used  on  the  motion  she  carefully  refrains,  however,  from  denying  that 
such  service  was  made,  contenting  herself  with  saying  that  she  "does 
not  now  recall  whether  or  not  any  papers  in  said  action  were  ever  serv- 
ed on"  her.  That  she  did  authorize  Mr.  Warner  to  appear  therein 
for  her  she  does  not  deny ;  that  he  did  appear  for  her,  and  that  she, 
with  the  other  defendants,  answered  and  litigated  the  question  involv- 
ed, is  admitted.  To  hold,  under  such  circumstances,  after  all  these 
years,  with  her  full  acquaintance  with  all  the  facts  during  most  of  them, 
that  because  of  the  absence  from  the  roll  of  formal  proof  of  service, 
and  her  lapse  of  memory,  the  judgment  should  be  vacated  because 
jurisdiction  of  her  person  was  not  obtained,  would  in  my  thought  be 
a  travesty  on  justice. 

Motion  denied,  with  costs. 


WAITT  CONST.  CO.,  Inc.,  v.  CHASE. 

(Supreme  Court,  Appellate  DlyisiOQ,  First  Department.    May  27, 1921.) 

1.  Landlord  and  tenant  <»»200(11K)  •^''Apartment  housed  and  "inmrtineiiil 
hoM''  ^H8tlii«iii8bed. 

"Apartment  houses"  are  genelrally  understood  as  those  bouses  which 
contain  apartments  to  which  la'  attached  a  kitchen,  wherein  it  Is  con- 
templated that  the  family  shall  do  Its  own  cooking,  while  an  "apartment 
hotel"  is  generally  understood  to  apply  to  those  houses  which  contain 
Donhonsekeeplng  apartments  without  a  kitchen  or  cooking  facilities, 
wherein  the  proprietor  furnishes  a  restaurant  for  feeding  the  occupants 
of  the  different  apartments. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Apartment  House ;   Second  Series,  Apartment  Hotel.] 
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2L  InnkeeiwrB  <@=»3— 'Olotd/'  'inn,''  and  ''tavern"  defined. 

The  "hotel"  in  its  primary  significance  was  the  old  Inn,  which  is 
well  defined  as  "a  house  of  entertainment  for  travelers,  or  a  house  where 
a  traveler  is  furnished,  as  a  regular  matter  of  business,  with  food  and 
lodging  while  on  his  journey";  the  words  "hotel"  and  "tavern"  b^ng 
usually  used  as  synonymous  with  '*lnn,"  and  a  hotel  or  tavern  which  is 
maintained  for  the  accommodation  of  travelers  is  an  inn. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Hotel;    Inn;    Tavern.] 

3.  Landlord  and  tenant  <^=>200(]\^)^Roonis  not  fitted  for  hotel  purposes  not 
included  in  number  required  in  "hotel"  to  exempt  building  from  housing 
statute. 

If  a  building  occupied  for  a  hotel  contained  rooms  not  fitted  up  for 
hotel  purposes,  but  for  leasing  to  persons,  who  furnished  them,  but  ate 
in  the  dining  room  of  the  hotel,  such  rooms  should  not  be  included  in 
the  number  of  125  rooms  required  in  a  hotel  in  order  to  exempt  the 
building  from  the  provisions  of  Laws  1920,  c.  044,  $  9,  requiring  a  bill  of 
particulars  in  an  action  by  a  landlord  against  a  tenant  for  rentals,  where 
defense  interposed  is  that  rent  was  unreasonable;  and  hence  a  building 
containing  140  rooms,  only  15  of  which  were  furnished  by  the  proprietor 
for  transients,  was  not  a  "hotel,"  within  the  meaning  of  such  statute,  as 
far  as  tenants  of  furnished  rooms  and  suites  were  concerned. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  the  Waitt  Construction  Company,  Incorporated,  against 
Amanda  Chase.  From  a  determination  of  the  Appellate  Term,  affirm- 
ing without  an  opinion  a  judgment  of  the  Municipal  Court  for  defend- 
ant, plaintiff  appeals  by  permission.    Determination  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Frederic  H.  McCoun,  of  New  York  City  (Francis  M.  Scott,  of 
New  York  City,  of  counsel),  for  appellant. 

Olcott,  Bonynge,  McManus  &  Ernst,  of  New  York  City  (Sylvester 
Ryan,  of  New  York  City,  of  counsel,  and  Joseph  Glass,  of  New  York 
City,  on  the  brief),  for  respondent 

SMITH,  J.  The  action  is  for  rent  for  the  month  of  October,  1920, 
for  rooms  in  a  building  known  as  the  George  Washington,  at  No.  116 
West  Seventy-Second  street  in  the  city  of  New  York.  The  defendant 
held  under  a  written  lease  dated  April  9,  1920.  The  only  defense  in- 
terposed was  that  the  rent  sought  to  be  recovered  for  the  rooms  is 
unjust  and  unreasonable,  and  that  the  agreement  under  which  the  same 
is  sought  to  be  recovered  is  oppressive.  This  form  of  defense  in  an 
action  for  rent  is  provided  for  by  chapter  944,  Laws  of  1920,  which 
amended  generally  and  superseded  chapter  136  of  the  Laws  of  1920/ 
Section  9  of  chapter  944  provides  specifically : 

"This  act  shall  not  apply  to  a  room  or  rooms  in  a  hotel  containing  one 
hundred  and  twenty-five  rooms  or  more,  or  to  a  lodging  house  or  rooming 
house  occupied  under  a  hiring  of  a  week  or  less." 

The  whole  controversy  in  the  Municipal  Court  turned  upon  the 
question  whether  or  not  the  George  Washington  was  a  "hotel";  the 
court  finding  that  it  was  not  a  hotel,  and  therefore,  inasmuch  as  the 

^s»For  other  cases  see  same  topic  A  KEY-NUMB  BR  io  aU  Key-Nombered  DIjcests  A  Indexss 
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plaintifi  had  not  filed  the  bill  of  particulars  prescribed  by  diapter  944 
of  the  Laws  of  1920,  the  complaint  was  dismissed. 

The  facts  in  the  case  are  practically  undisputed.  The  building  in 
question  covers  a  plot  50  by  100,  and  is  15  stories  in  height.  On  each 
floor  above  the  first  floor  there  are  10  rooms  and  6  bathrooms,  which 
in  general  are  broken  up  into  suites  or  units  of  two  rooms  and  a  bath, 
there  being  in  all  about  140  rooms.  There  are  82  suits  in  the  building. 
Of  these  15  axe  fully  furnished  by  the  owner  and  reserved  for  the  use 
of  transient  guests.  The  remainder  of  the  suites  are  presumably  rent- 
ed on  term  leases,  and  are  furnished  by  the  tenants  who  occupy  them. 
There  is  a  safe  kept  in  the  office,  and  notices  are  posted  in  the  rooms 
warning  guests  to  deposit  their  jewelry  and  valuables.  There  are  no 
cooking  facilities  in  any  of  those  rooms;  no  kitchen  or  kitchenette. 
The  plaintiff  maintains  a  restaurant  in  the  building,  which  will  accom- 
modate about  100  persons,  and  which  is  open  to  the  occupants  of  the 
building  as  wdl  as  to  the  outside  public.  The  plaintiff  furnishes  the  full 
service  to  the  guests,  employing  about  37  persons.  This  includes  cham- 
bermaids, porters,  scrubwomen,  and  boys  to  operate  the  elevators  and 
to  go  on  errands.  There  is  a  housekeeper,  who  is  on  duty  night  and  day. 
The  building  has  upon  it  the  sign  ''George  Washington,"  and  there  is 
also  a  sign  on  the  front  of  the  building,  "Nonhousekeeping  Apart- 
ments." The  lease  itself  between  the  plaintiff  and  the  defendant  de- 
scribes the  plaintiff  as  the  landlord  and  the  defendant  as  tenant,  and 
states  that  the  premises  are  "to  be  occupied  as  a  strictly  private  dwell- 
ing apartment." 

Chapter  136  of  the  Laws  of  1920  includes  within  the  operation  of  the 
statute  "premises  ♦  *  *  occupied  for  dwelling  purposes,"  and 
expressly  excepted  from  the  operation  of  the  statute  "a  room  or  rooms 
in  a  hotel,  lodging  house  or  rooming  house." 

[1]  Chapter  9^  states  the  exception  as  follows: 

"Sec.  9.  This  act  shall  not  apply  to  a  room  or  rooms  In  a  hotel  containing 
125  rooms  or  more,  or  to  a  lodging  honse  or  rooming  house  occnpied  under  a 
hiring  of  a  week  or  less." 

There  is  no  doubt  that  a  distinction  is  made  between  apartment 
houses,  so  called,  and  apartment  hotels,  so  called.  Apartment  houses 
are  generally  understood  as  those  houses  which  contain  apartments 
to  which  is  attached  a  kitchen,  wherein  it  is  contemplated  that  the 
family  shall  do  its  own  cooking.  An  apartment  hotel,  so  called,  is  gen- 
erally understood  to  apply  to  those  houses  which  contain  nonhousekeep- 
ing  apartments,  without  a  kitchen  or  cooking  facilities,  wherein  the 
proprietor  furnishes  a  restaurant  for  feeding  the  occupants  of  the 
different  apartments.  Within  this  terminology  the  George  Washington 
might  be  classed  as  a  hotel,  because  the  apartments  were  rented  with- 
out cooking  facilities  and  without  kitchens.  The  room  service  was 
furnished  by  the  owner  of  the  apartment.  The  care  of  the  rooms  was 
provided  by  the  proprietor,  and  not  by  the  individual  t^ants,  and  it 
may  be  strongly  argued  that  there  were  present  full  hotel  accommo- 
dations. But,  with  these  facts  acknowledged,  the  question  is  not  fully 
answered  as  to  whether  what  is  generally  called  an  apartment  hotel 
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is  within  the  contemplation  of  the  law,  whidi  excepts  hotels  from  the 
operation  of  the  act  in  question. 

In  order  to  ascertain  what  was  meant  in  that  statute  by  the  use  of 
the  word  "hotel,"  it  is  most  important  that  we  examine,  not  only  the 
phraseology  of  the  statute,  but  the  purpose  of  the  statute.  It  seems 
clear  that  the  purpose  of  the  statute  was  to  protect  and  furnish  housing 
facilities  for  dwellers  withn  the  cities  contemplated  by  the  act.  The 
Legislature  had  no  concern  with  transients  or  travelers  passing  through 
the  city.  This  is  emphasized  by  the  remaining  provisions  of  this  very 
section  9,  which  exempts  lodging  houses,  and  rooming  houses  "where 
the  hiring  is  for  one  week  or  less."  Apparently  one  who  hires  a  room 
in  a  lodging  house  or  rooming:  house  for  more  than  a  week  is  deemed 
to  an  extent  a  dweller  in  the  city,  and  not  a  mere  transient  or  traveler 
temporarily  stopping  in  the  city. 

[2]  The  hotel,  in  its  primary  significance,  was  the  old  inn,  which  is 
well  defined  as  "a  house  of  entertainment  for  travelers,"  or  "a  house 
where  a  traveler  is  furnished,  as  a  regular  matter  of  business,  with  food 
and  lodging  while  on  his  journey."    In  22  Cyc.  1070,  note  2,  it  is  said: 

"The  words  'hotel'  and  'tavern*  are  nsually  used  as  syDonymous  with  Inn' ; 
and  a  hotel  or  tayem  which  Is  maintained  for  the  accommodation  of  travelers 
is  an  inn." 

Further: 

"An  inn  or  hotel  Is  a  honse  where  all  who  conduct  themselves  properly  and 
who  are  able  and  ready  to  pay  for  their  entertainment  are  received,  if  there 
is  accommodation  for  them,  or  who,  without  any  stipulated  engagement  as  to 
the  duration  of  their  stay  or  as  to  the  rate  of  compensation,  are,  while  there, 
supplied  at  a  reasonable  charge  with  their  meals,  their  lodging  and  such  serv- 
ices and  attention  as  are  necessarily  incident  to  the  use  of  the  house  as  a 
temporary  abode" — citing  Matter  of  Brewster,  89  Misc.  Rep^  689,  S  N.  I. 
Supp.  666. 

In  14  R.  C.  L.  p.  492,  it  is  said : 

"He  rthe  innkeeper]  is  distinguished  from  the  proprietors  of  other  public 
houses  of  entertainment,  in  that  he  publicly  holds  out  his  place  as  one  where 
all  transient  persons  who  choose  to  come  would  be  received  as  guests." 

At  page  494  the  text  reads: 

"It  has  frequently  been  held  that  the  term  'hotel*  is  synonymous  with  *inn,' 
and  that  the  definition  of  an  inn  comprises  a  hotel,  and  in  some  Jurisdictioiis 
the  word  'tavern'  is  also  considered  synonymous  with  *hotel'  and  *lnn."' 

That  this  defendant  would  not  be  entitled  to  the  rights  of  a  guest 
at  an  inn  has  been  settled  in  this  department  in  the  case  of  Hackett  v. 
Bell  Operating  Co.,  181  App.  Div.  535,  169  N.  Y.  Supp.  114.  In  that 
case  the  plaintiff  had  leased  four  rooms  in  the  Netherland  Hotel  in 
New  York  City  at  the  corner  oT  Fifty-Ninth  street  and  Fifth  avenue  to 
be  occupied  solely  as  private  livingf  rooms,  and  it  was  held  that  the 
relation  was  that  of  landlord  and  tenant  and  not  that  of  innkeeper  and 
guest  It  was  further  held  that  an  innkeeper's  liability  exists  only  in 
the  case. of  one  who  is  a  traveler  and  seeks  the  hospitality  of  the  inn 
as  a  transient  guest.  These  cases  are  only  pertinent  as  bearing  upon 
the  meaning  of  the  word  "hotel,"  as  used  in  the  exception  specified  in 
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the  statute,  and  ad  showing  the  clear  distinction  between  the  rights  of 
liansients  or  travelers,  so  called,  at  an  inn,  and  permanent  guests  there- 
in, and  this  distinction  has  a  greater  significance  when  we  consider  that 
the  object  and  purpose  of  this  law  was  to  furnish  housing  facilities  to 
dwellers  within  the  city  of  New  York,  and  not  to  transients,  and  to 
protect  such  dwellers  from  oppressive  and  unreasonable  exactions  for 
rent. 

[3]  It  is  true  that  upon  the  evidence  this  George  Washington  had 
15  rooms  for  transients.  The  remaining  rooms  were  not  furnished 
hy  the  owner  of  the  apartment,  but  were  furnished  by  the  tenants. 
The  logical  inference  that  can  be  drawn  from  the  provision  that  the 
act  does  not  apply  to  a  hotel  containing  125  rooms  or  more  is  that  such 
a  hotel  must  contain  125  rooms  or  more  for  hotel  purposes ;  that  is, 
for  use  by  or  in  connection  with  the  entertainment  of  transient  guests 
in  accord  with  the  primary  meaning  of  the  word  "hotel."  If  a  build- 
ing which  was  occupied  for  a  hotel  contained  rooms  not  fitted  up  for 
hotel  purposes,  such  rooms  in  my  judgment  should  not  be  included  in 
the  number  of  125  rooms  required  in  a  hotel  in  order  to  exempt  such 
building  from  the  provision  of  the  statute.  It  has  been  held  that  a 
hotel  to  which  persons  resort  for  health  and  pleasure  only,  and  not 
for  entertainment  in  the  course  of  a  journey,  is  not  an  inn.  Therefore 
a  hotel  at  a  watering  place  is  a  boarding  house,  and  may  reject  guests 
at  pleasure.  Bonner  v.  Welbom,  7  Ga.  296 ;  Southwood  v.  Myers,  3 
Bush  (Ky.)  681 ;  Kisten  v.  Hildebrand,  9  B.  Mon.  (Ky.)  72, 48  Am.  Dec. 
416.  If  the  use  of  these  15  rooms  for  hotel  purposes  gives  this  build- 
ing the  character  of  a  hotel,  so  as  to  exempt  it  from  the  laws  of  1920, 
the  use  of  10  rooms  for  hotel  purposes  would  also  exempt  it.  The  use 
of  5  rooms,  or  the  use  of  2  rooms  would  exempt  it.  To  hold  that 
the  use  of  any  number  of  rooms  for  hotel  purposes  would  bring  the 
building  within  the  exemption  of  the  statute,  because  it  had  125  rooms 
used  for  other  purposes  than  hotel  purposes,  would  be  against  all 
reasonable  interpretation  of  the  statute. 

If  we  grant,  therefore,  that,  as  far  as  these  15  rooms  kept  for  tran- 
sients, the  George  Washington  was  kept  as  an  inn  or  hotel  within  the 
meaning  of  the  statute,  inasmuch  as  125  rooms  were  not  kept  for  hotel 
purposes,  the  plaintiflF  does  not  come  within  the  exception  in  the  stat- 
ute, and  it  follows  that  the  determination  of  the  Appellate  Term  must 
be  affirmed,  with  costs.   All  concur. 


AMERICAN  MERCHANT  MARINE  INS.  CO.  ▼.  FORSIKRINGS-AKTIE- 
SELSKABET  NORDEN  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  27,  1921.) 

1.  Attadimenl  ^3>243— Junior  attaching  creditor's  motion  to  vacate  prior 
attachiDMit  mast  present  papers  on  which  attachment  is  f  oonded. 

The  right  of  a  junior  attaching  creditor  to  vacation  of  prior  attach- 
ment depends  on  his  having  a  valid  lien  on  the  attached  property,  and  it 
is  therefore  necessary  for  him  to  present  as  a  part  of  his  motion  papers 
the  papers  on  which  his  own  attachment  is  founded. 

^sa»irbr  other  cases  se^  same  topic  ft  KBT-NUMBBR  in  aU  Key-Numbered  Dlgeets  ft  Indexes. 

188N.Y.S.— 38 


Digitized  by 


Google 


594  188  NEW  YORK  SUPPLEMENT  (Sup.  Ct 


2.  Attadiment  ^=^31— Yacalioa  of  prior  attadiment  depeodii  on 

tional  defeete. 

On  motion  of  a  junior  attaching  creditor  to  vacate  a  prior  attachment, 
the  question,  in  the  absence  of  fraud  or  collusion,  is  whether  there  are 
jurisdictional  defects  rendering  the  prior  attacliment  proceedings  a 
nulUty. 

3.  Attachment  <d=»250— Complaint  and  affidavits  not  so  closely  scrotlidMd  on 

junior  attaching  creditor's  motion  to  Taeate  attadunent  as  on  motion  by 
defendant. 

On  junior  attaching  creditor's  motion  to  vacate  a  prior  attachment, 
the  court,  in  ascertaining  whether  there  were  jurisdictional  defects  ren- 
dering the  prior  attachment  proceedings  a  nullity,  will  not  scrutinize  the 
complaint  and  affidayits  as  closely  as  when  the  motion  is  made  by  the 
defendant  whose  property  was  attached. 

4.  Attadiment  ^=>231—- Moving  papers  held  sufficient  to  give  oourt  Joris- 

dietion. 

In  marine  insurance  company's  action  against  foreign  corporation  for 
an  amount  due  under  contract  of  insurance  in  which  a  warrant  of  at- 
tachment was  issued  and  levied,  the  complaint  and  afEldavits  on  which 
attachment  was  granted  held  sufficient  to  give  the  court  jurisdiction  to 
issue  the  warrant  on  junior  attaching  creditor's  motion  to  vacate  the 
attachment 

Appeal   from  Special  Term,  New  York  County. 

Action  by  the  American  Merchant  Marine  Insurance  Company 
against  the  Forsikrings-Aktieselskabet  Norden,  in  which  a  warrant  of 
attachment  was  issued  and  levied.  From  an  order  granting  a  motion 
of  the  Washington  Marine  Insurance  Company,  a  junior  attaching 
creditor,  to  vacate  plaintifiF's  warrant  of  attachment,  tlie  plaintiff  ap- 
peals.   Order  reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Charles  H.  Stoll,  of  Hicksville  (Douglass  C.  Lawrence,  of  Freeport, 
on  the  brief),  for  appellant. 

William  Otis  Badger,  Jr.,  of  New  York  City  (Joseph  Thurlow  Weed, 
of  New  York  City,  of  counsel),  for  respondent. 

PAGE,  J.  The  defendant  Forsikrings-Aktieselskabet  Norden  is  a 
foreign  corporation  created  and  existing  by  and  under  the  laws  of  the 
kingdom  of  Denmark,  and  not  authorized  to  carry  on  an  insurance 
business  in  the  state  of  New  York.  The  plaintiff  and  defendant  enter- 
ed into  an  agreement  in  writing  at  Copenhagen,  Denmark,  whereby  the 
defendant  agreed  to  reinsure  the  plaintiff  on  part  or  all  its  marine  and 
war  risk  insurance,  upon  the  terms  and  conditions  therein  specified,  and 
as  security  for  due  performance  of  the  obligation  of  the  agreement 
by  the  defendant,  and  to  provide  the  legal  reserve  required  by  the  In- 
surance Department,  the  defendant  agreed  to  maintain  at  all  times,  in 
the  hands  of  the  plaintiff,  a  sum  equal  to  the  first  three  months'  .gross 
permiums,  less  certain  brokerage,  discounts,  and  expenses  stipulated 
in  the  agreement. 

The  complaint  alleges  that  this  amounted  to  $41,681.01,  which  sum 
was  duly  received  by  plaintiff  from  the  defendant.    Subsequent  to  the 
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making  of  the  agreement  losses  were  sustained  on  risks  insured  by  the 
plaintiflf  and  reinsured  by  the  defendant.  Plaintiff  demanded  of  the 
defendant  that  it  pay  to  plaintiff  its  share  of  the  said  losses,  amounting 
to  the  sum  of  $40,125.70.  Defendant  failed  and  neglected  to  pay  same. 
The  plaintiff  was  thereupon  ccanpelled  to  pay  same,  and  by  December 
31,  1920,  plaintiff  had  expended  on  behalf  of  defendant  in  payment  of 
said  losses  and  for  defendant's  account  the  sum  of  $40,125.70.  By 
these  payments  the  security  reserve  fund  was  depleted  by  said  amount. 
The  legal  reserve  required  by  the  insurance  department  of  the  state 
of  New  York  on  estimated  losses  on  that  portion  of  the  risks  insur- 
ed by  the  defendant  on  December  31,  1920,  was  the  sum  of  $46,065.20. 
The  -defendant  was  indebted  to  the  plaintiff  on  that  -date  in  the  sum  of 
$40,125.70,  with  interest  from  December  31,  1920. 

Upon  a  complaint  stating  these  facts,  and  an  affidavit  of  the  vice 
president  and  treasurer  of  the  plaintiff,  verifying  the  same  upon  the 
affiant's  knowledge,  and  also  stating  that  the  defendant  was  a  foreign 
corporation,  and  that  the  amount  of  $40,125.70  was  due  from  the  de- 
fendant to  the  plaintiff  over  and  above  all  counterclaims  to  the  plain- 
tiff, a  warrant  of  attachment  was  issued  to  accompany  the  summons, 
and  the  attachment  was  levied. 

Thereafter  the  Washington  Marine  Insurance  Company  commenc- 
ed an  action  against  the  same  defendant,  and  levied  an  attachment  on 
the  property  of  the  defendant,  and  moved  to  vacate  the  attachment 
herein.  The  motion  papers  do  not  contain  a  copy  of  the  junior  war- 
rant, nor  the  complaint  or  affidavit  upon  which  it  was  issued.  We  are 
informed  by  the  affidavit  of  its  vice  president  that  the  Washington 
Marine  Insurance  Company  has  commenced  an  action  against  the  de- 
fendant to  recover  the  sum  of  $21,753.04,  because  of  the  failure  of 
the  defendant  to  pay  to  the  plaintiff  certain  sums  due  under  a  written 
contract  of  reinsurance,  which  sums  thereafter  became  and  now  are 
an  account  stated. 

[1]  The  right  of  a  junior  attaching  creditor  to  move  to  vacate  a 
prior  attachment  depends  on  his  having  a  valid  lien  upon  the  attached 
property.  It  is  therefore  necessary  for  him  to  present  as  a  part  of 
his  motion  papers  the  papers  upon  which  his  own  attachment  is  found- 
ed. Tim  V.  Smith,  93  N.  Y.  87,  91.  The  respondent  having  failed  to 
prove  that  it  had  a  valid  attachment,  its  motion  should  have  been  de- 
nied. 

[2]  Furthermore,  when  a  junior  attaching  creditor  is  moving  to 
vacate  a  prior  attachment,  the  question  presented,  in  the  absence  of 
fraud  or  collusion  is:  Are  there  such  jurisdictional  defects  as  to 
render  the  prior  attachment  proceedings  a  nullity?  Van  Camp  v. 
Searle,  147  N.  Y.  ISa  160,  41  N.  E.  427;  Haebler  v.  Bemharth,  115 
N.  Y.  459,  463,  22  N.  E.  167;  California  Packing  Corporation  v.  Kelly 
Storage  &  Distributing  Co.,  228  N.  Y.  49,  53,  126  N.  E.  269;  Colcord 
v.  Banco  de  Tamaulipas,  191  App.  Div.  94,  180  N.  Y.  Supp.  852. 

[3,  4]  We  have  recently  pointed  out  what  the  necessary  jurisdiction- 
al facts  are,  and  also  that  the  complaint  and  affidavits  are  not  so  close- 
ly scrutinized  on  such  a  motion  as  when  the  motion  is  made  by  the 
defendant  whose  property  wis  attached.    Colcord  v.  Banco  de  Tamauli- 
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pas,  supra.  By  these  tests  the  papers  upon  which  the  plaintiflF's  attach- 
ment was  granted  are  clearly  sufficient.  Therefore,  even  if  the  moving 
party's  papers  had  not  been  fatally  defective,  the  motion  should  have 
been  denied. 

The  order  should  therefore  be  reversed,  with  $10  costs  and  disburse- 
ments, and  the  motion  denied,  with  $10  costs.    All  concur. 


SCHOENHOLZ  ▼.  NEW  YORK  LIFE  INS.  CO.  eft  aL 

(Supreme  Court,  Appellate  DiyialoUt  First  Department.    May  27,  1&21.) 

Process  <d»86— AetioD  for  proeeeds  of  policy  held  in  personam,  so  that  court 
bad  no  JuriscBction  of  nonresident  daimant  on  service  by  piiUication. 

Where  the  widow  of  Insured,  claimed  the  proceeds  by  virtue  of  an 
alleged  promise  by  the  insured  to  assign  the  policy  to  her,  and  asserted 
that  during  the  marriage  she  had  paid  the  premiums,  her  action  against 
the  insurer  and  the  beneficiary,  who  was  a  nonresident,  was  in  personam, 
and  the  service  of  summons  on  the  nonresident  by  publication  did  not 
give  the  New  York  courts  Jurisdiction  to  determine  the  rights  of  such 
nonresident;  hence  a  judgment  in  fiivor  of  the  beneficiary  against  the 
insurer,  determining  that  her  rights  were  superior  to  those  of  the  non- 
resident, must  be  reversed. 

LaughUn  and  MerreU,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Paulina  Schoenholz  against  the  New  York  Life  Insurance 
Company  and  Sarah  Schoenholz,  who  was  served  by  publication,  but 
did  not  appear.  From  a  judgment  for  plaintiff,  defendant  Insurance 
Company  appeals.    Reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING. 
MERRELU  and  GREENBAUM,  JJ. 

Louis  H.  Cooke,  of  New  York  City  Qames  H.  Mcintosh,  of  New 
York  City,  on  the  brief),  for  appellant 

Reuben  Dorfman,  of  New  York  City,  for  respondent. 

GREENBAUM,  J.  A  previous  judgment  in  this  action  in  favor  of 
the  defendant  New  York  Life  Insurance  Company,  rendered  at  Spe- 
cial Term  of  the  Supreme  Court,  dismissing  the  complaint  upon  the 
merits,  was  reversed  upon  appeal  to  this  court.  192  App.  Div.  563,  183 
N.  Y.  Supp.  25L  It  is  imnecessary  to  state  the  facts,  which  are  suffi- 
ciently set  forth  for  the  purpose  of  this  appeal  in  tjie  opinion  on  the 
former  appeal.  We  then  held,  in  reliance  upon  the  case  of  Morgan  v. 
Mutual  Benefit  Life  Insurance  Co.,  119  App.  Div.  645, 104  N,  Y.  Supp. 
185,  affirmed  189  N.  Y.  447,  82  N.  E.  438,  thj,t  this  court  acquired 
jurisdiction  over  the  defendant  Sarah  Schoenholz  by  publication  of 
the  summons,  although  she  did  not  appear. 

Since  that  opinion  was  pronounced,  the  Court  of  Appeals  has  handed 
down  a  decision  in  the  case  of  Hanna  v.  Stedman,  230  N.  Y.  326,  130 
N.  E.  566,  reversing  185  App.  Div.  491,  173  N.  Y.  Supp.  223,  holding 
that  service  of  the  summons  by  publication  upon  a  nonresident  defend- 
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ant  does  not  confer  jurisdiction  over  such  defendant  in  an  action 
brought  for  the  purpose  of  determining  conflicting  claims  to  moneys 
payable  under  membership  certificates  issued  by  an  unincorporated  fra- 
ternal beneficiary  association,  under  which  it  became  bound  upon  the 
death  of  the  member  to  pay  the  sum  named  in  the  certificate  to  the 
person  designated  as  beneficiary  under  the  rules  and  regulations  of  the 
association.  The  court  held  that  such  an  action  was  not  one  in  rem. 
The  question  in  that  case  arose  in  an  action  of  interpleader,  brought 
by  the  fraternal  association  for  the  purpose  of  determining  the  rights 
of  various  claimants  to  the  moneys  payable  thereunder.  In  that  action 
it  appeared  that  one  Ehrman  was  the  holder  of  two  certificates,  in  each 
of  which  he  named  his  wife  as  beneficiary.  She  predeceased  her  hus- 
band, who  failed  thereafter  to  make  any  other  designation.  Upon  his 
death  conflicting  claims  were  presented  to  the  moneys  payable  under 
the  certificates  by  the  representatives  of  the  respective  estates  of  Ehr- 
man and  his  wife,  and  by  other  persons,  including  a  son,  all  of  whom, 
excepting  the  son,  were  nonresidents  of  the'  state  of  New  York.  Serv- 
ice upon  the  representatives  of  Mrs.  Ehrman's  estate  was  made  by 
publication  without  the  state,  but  the  parties  so  attempted  to  be  served 
never  appeared  in  the  action.  Judgment  was  finally  rendered  in  favor 
of  the  son,  who  directed  the  moneys  payable  under  the  certificates  to 
be  paid  to  the  representatives  of  Mr.  Ehrman's  estate,  which  was  ac- 
cordingly done.    In  the  course  of  its  opinion  the  court  stated: 

'*WliUe  perhaps  It  would  be  difScult  to  describe  aU  the  superficial  features 
which  might  be  possessedf  by  different  actions  and  proceedings  in  rem  and 
quasi  in  rem,  it  seems  perfectly  obvious  that  the  action  which  we  have 
described  did  not  have  any  of  the  substantial  and  indispensable  ofaaracteristics 
of  such  an  action,  as  they  have  been  defined  again  and  again.  An  action  or 
proceeding  In  rem  has  for  its  subject  specific  property,  which  is  within  the 
jurisdiction  and  control  of  the  court  to  which  application  for  relief,  is  made. 
The  action  proceeds  against  such  specific  property,  and  its  object  is  to 
have  the  court  define  the  rights  therein  of  various  and  conflicting  claimants. 
Jurisdictional  control  of  the  pr<^)erty  affords  the  basis  for  service  beyond 
its  jurisdiction  upon  those  who  ma^^  be  interested  in  its  disposition.  The 
i-esult  of  such  an  action  is  a  Judgment  which  operates  upon  the  property, 
and  which  has  no  element  of  personal  dalm  or  personal  liability.  There  is 
no  authority,  so  far  as  we  are  aware,  holding  that  an  action  of  interpleader 
is  one  in  rem,  but)  exactly  the  opposite  view  has  been  entertained.  N.  Y. 
I.lfe  Ins.  Co.  V.  Dunlevy.  241  U.  S.  518,  521.  622,  36  Sup.  CL  613,  60  L.  Ed. 
1140. 

"A  mere  inspection  of  section  438  of  the  Code  seems  to  make  it  so  plain 
that  the  case  was  not  one  permitting  service  by  publication  under  the  pro- 
visions of  that  section,  on  the  ground  that  the  action  related  to  specific  per- 
sonal property,  that  we  deem  it  unnecessary  td  discuss  the  proposition  at 
length.  It,  however,  seems  to  be  thought  and  argued  that,  even  though  it 
should  be  determined  now  that  the  action  pending  In  the  New  York  court 
was  not  one  In  rem,  which  permitted  jurisdiction  of  a  nonresident  party  to 
be  secured  by  service  by  publication,  still  the  decision  of  that  court  that  it  was 
such  an  action  was  a  binding  adjudication,  which  could  not  be  escaped  by  the 
Maryland  court.  This,  of  course,  is  not  so  as  to  a  fact  necessary  to  confer 
jurisdiction.  A  court,  even  of  general  powers,  cannot  acquire  Jurisdiction 
merely  by  asserting  it  or  determining  that  it  exists.  It  cannot  acquire  juris- 
diction of  the  person  by  asserting  and  finding  his  residence  within  the  state, 
when  the  undisputed  facts  conclusively  show  him  to  be  a  nonresident;  and 
It  cannot,  for  the  purpose  of  acquiring  jurisdiction  of  a  nonresident  through 
service  of  the  summons  by  publication,  assert  and  determine  that  the  cause 
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of  action  before  it  is  of  a  character  which  permits  Jurisdiction  by  each 
service,  when  the  undisputed  facts  show  conclusively  that  it  is  not  such 
a  one.  The  nature  of  the  action  in  such  a  case  is  one  of  the  jurisdictional 
facts,  and  the  court  cannot  determine  in  its  favor  the  existence  of  jurisdic- 
tion, when  there  is  nothing  to  support  such  view.  O'Donoghue  v.  Bois,  159 
N.  Y.  87,  97,  99,  53  N.  E.  537;  Risley  v.  Phenix  Bank  of  New  York,  83  N.  Y. 
318,  337,  38  Am.  Rep.  421 ;  Pennoyer  v.  Neff,  95  U.  S.  714,  721,  124  D.  Ed. 
565;  Thompson  v.  Whitman,  18  Wall.  457,  463,  469,  21  L.  Ed.  897;  National 
Exch.  Bank  v.  Wiley,  195  U.  S.  257,  25  Sup.  Ct.  70,  49  L.  Ed.  184;  Haddock 
V.  Haddock,  201  U.  S.  562,  26  Sup.  Ct.  625,  50  L.  Ed.  867,  5  Ann.  Cas.  1; 
Reynolds  v.  Stockton,  140  U.  S.  254,  264,  265.  11  Sup.  Ct.  773,  35  I^.  Ed.  464." 

As  already  observed,  this  court,  in  deciding  the  former  appeal  in 
this  case,  relied  upon  the  case  of  Morgan  v.  Mutual  Benefit  Life  In- 
surance Co.,  119  App.  Div.  645,  104  N.  Y.  Supp.  185,  affirmed  189  N. 
Y.  447,  82  N.  E.  438,  and  held  that  that  action  was  similar  in  princi- 
ple to  this.  In  the  light  of  the  opinion  in  the  Hanna  Case,  however,  it 
seems  clear  that  the  Morgan  Case,  supra,  was  not  applicable  to  the 
facts  in  this  case,  inasmuch  as  in  that  case  the  action  was  brought  for 
the  purpose  of  impressing  a  lien  upon  the  policy  for  the  amount  of 
premiums  thereon,  in  order  that  plaintiff,  as  the  actual  assignee  of  the 
policy  of  insurance,  might  be  reimbursed  to  the  extent  of  the  amount 
of  money  paid  to  keep  the  policy  alive.  In  that  case  the  policy  was 
assigned  by  the  insured,  as  well  as  by  the  wife,  who  was  the  beneficiary 
therein  named,  so  that  title  to  the  policy  as  such  was  firmly  established 
in  plaintiff.  In  the  instant  case  there  is  an  agreement  to  assign  by  the 
insured  only,  and  although  the  plaintiff  alleges  that  she  paid  the  pre- 
miums after  her  marriage  until  the  death  of  her  husband,  the  action  was 
not  brought  to  recover  the  premiums  paid  upon  the  policy  therefor, 
but  for  the  recovery  of  the  entire  amount  of  tfie  policy.  Under  these 
circumstances  it  seems  to  us  that  the  facts  in  the  instant  case  do  not 
differ  in  principle  from  those  appearing  in  the  Hanna  Case,  supra. 

It  therefore  follows  that  the  judgment  appealed  from  must  be  re- 
versed, upon  the  ground  that  the  court  never  acquired  jurisdiction  over 
the  defendant  Schoenholz. 

The  judgment  is  reversed,  and  a  new  trial  ordered,  with  costs  to  the 
appellant  to  abide  the  event. 

CLARKE,  P.  J.,  and  DOWLING,  J.,  concur. 

CLARKE,  P.  J.  (concurring).  In  Hanna  v.  Stedman,  230  N.  Y. 
326,  130  N.  E.  566,  the  fraternal  beneficiary  association  had  by  special 
assessment  collected  and  had  in  its  possession  the  moneys  required  to 
be  paid  on  its  certificate.  The  Supreme  Court  of  this  state  had  ex- 
pressly determined  that  it  had  jurisdiction  of  the  nonresident  claimants 
by  service  by  publication  and  rendered  judgment.  In  an  action  in 
Araryland  the  courts  of  the  state  held  that  the  New  York  court  had  not 
obtained  jurisdiction,  and  gave  judgment  for  the  Maryland  claimants. 
Many  years  afterward — the  association  having  paid  the  New  York 
judgment — an  action  was  brought  here  on  the  Maryland  judgment,  and 
the  Court  of  Appeals  decided  as  stated  by  Mr.  Justice  GREENBAUM. 
It  seems  to  me  that  there  were  presented  facts  establishing  an  action  in 
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rem  far  more  persuasive  than  anything  presented  in  the  case  at  bar. 
Ordinarily  we  would  be  bound  by  our  former  decision.  But  it  is  our 
duty  to  follow  as  well  as  we  can  the  law  as  laid  down  by  the  Court  of 
Appeals,  and  in  view  of  the  emphatic  rejection  of  the  in  rem  theory  in 
the  Hanna  Case,  I  feel  bound  to  accept  its  latest  views  and  concur  in  the 
reversal  of  this  judgment 

DOWLINO  and  GREENBAUM,  JJ.,  concur. 

LAUGHLIN,  J.  (dissenting).  This  is  a  suit  in  equity  by  the  widow 
of  Harry  Schoenholz  to  have  it  declared  that  she  is  the  equitable  own- 
er of  a  policy  of  insurance  issued  by  the  defendant  on  the  life  of  her 
husband,  payable,  in  the  event  of  his  death  before  a  date  specified,  to 
his  sister,  the  defendant  Sarah  Schoenholz,  who  was  designated  the 
beneficiary,  and  to  have  the  designation  of  the  beneficiary  named  there- 
in canceled  and  declared  null  and  void,  and  to  have  it  adjudged  that 
the  insurance  company  pay  the  proceeds  of  the  policy  to  the  plaintiff. 
The  policy  gave  the  decedent  the  right  to  change  the  beneficiary  with- 
out her  consent  and  to  assign  the  policy,  and  contained  provisions  reg- 
ulating a  change  of  beneficiary  and  an  assignment  of  the  policy,  but 
did  not  provide  that  compliance  therewith  should  be  a  condition  preced- 
ent to  the  validity  of  a  change  of  beneficiary  or  of  an  assignment  of 
the  policy,  or  that  a  change  of  beneficiary  or  an  assignment  without 
compliance  therewith  should  be  void. 

The  insured  died  on  the  24th  of  March,  1918,  without  having  chang- 
ed the  beneficiary  or  having  made  a  written  assignment  of  the  policy 
in  the  manner  prescribed  therein.  The  beneficiary  designated  in  the 
policy  was  a  resident  of  Austria,  and  has  been  served  by  publicatidn  in 
the  manner  provided  for  such  service  by  the  Code  of  Civil  Procedure, 
but  she  failed  to  appear.  On  a  former  trial  of  the  issues  the  complaint 
was  dismissed,  on  the  theory  that  this  is  not  an  action  in  rem,  and  that 
the  court  did  not  acquire  jurisdiction  over  the  beneficiary.  We  held  that 
it  is  an  action  in  rem  for  an  adjudication  with  respect  to  the  owner- 
ship of  the  policy,  which  was  within  the  jurisdiction  of  the  court,  and 
that  the  court  acquired  jurisdiction  for  that  purpose  over  the  benefi- 
ciary by  service  by  publication,  and  that  there  was  an  equitable  assign- 
ment and  delivery  of  the  policy  to  the  plaintiff  by  the  insured  for  a 
good  and  valuable  consideration,  namely,  her  agreement  to  marry  him 
and  to  pay  the  premiums,  which  she  did,  and  the  judgment  was  revers-  • 
ed  and  a  new  trial  granted.  Schoenholz  v.  New  York  Life  Insurance 
Co.,  192  App.  Div.  563,  183  N.  Y.  Supp.  251, 

The  evidence  on  the  new  trial  is  substantially  the  same  as  on  the 
former  trial,  and  the  points  now  presented  by  the  appellant  are  sub- 
stantially the  same  as  those  presented  on  the  former  appeal,  namely, 
that  the  court  did  not  acquire  jurisdiction  over  the  beneficiary  and 
that  the  assignment  of  the  policy  was  invalid,  in  that  it  was  not  made 
as  therein  provided.  It  is  now  proposed  to  overrule  our  former  deci- 
sion on  the  theory  that  it,  in  effect,  has  been  overruled  by  Hanna  v. 
Stedman,  230  N.  Y.  326,  130  N.  E.  566.  I  am  unable  to  agree  with 
that  view.    In  Hanna  v.  Stedman,  supra,  it  was  held  that  an  action  of 


Digitized  by 


Google 


600  188  NBW  YORK  SUPPLBMBNT  (Sup.  Ct 

interpleader  brought  by  a  beneficiary  association,  which  had  issued 
beneficiary  certificates  to  a  member,  payable  on  his  death  to  a  desig- 
nated beneficiary  who  predeceased  him,  against  conflicting  claimants 
under  the  certificates,  and  to  be  relieved  from  liability  by  payment  of 
the  amount  payable  by  it  under  the  certificates  as  might  be  directed  by 
the  court,  and  to  require  the  claimants  to  litigate  between  themselves 
their  respective  rights  thereto,  was  not  an  action  in  rem  or  one  affecting 
specific  personal  property,  within  the  provisions  of  subdivision  S,  §  438, 
of  the  Code  of  Civil  Procedure,  authorizing  service  on  a  nonresident 
defendant  by  publication.  In  that  case  the  amount  payable  under  the 
certificates  had  been  collected  from  the  members  of  the  association,  but 
had  not  been  separately  set  apart  or  appropriated  to  the  payment  of 
the  certificates,  and  the  court  held  that  the  liability  of  the  association 
was  a  mere  personal  liability,  to  whoever  might  be  entitled  to  collect  of 
it  the  money,  and  that  no  right  or  title  to  or  lien  upon  specific  personal 
property  was  involved  in  the  action  of  interpleader. 

The  controlling  principle  enunciated  by  that  decision  is  that  to  consti- 
tute an  action  one  in  rem  there  must  be  a  prayer  for  the  determination 
of  rights  with  respect  to  specific  property  within  the  jurisdiction  of  the 
court,  and  the  judgment  therein  must  operate  upon  the  property,  and 
that  an  action  of  interpleader  is  not  such  an  action,  for  the  reason  that 
the  plaintiflF  therein  makes  no  claim  to  the  property  or  fund.  Our  de- 
cision on  this  point  on  the  former  appeal  was  predicated  principally 
upon  the  decision  in  Morgan  v.  Mutual  Benefit  Life  Ins.  Co.,  189  N. 
Y.  447,  82  N.  E.  438,  which  the  court  in  Hanna  v.  Stedman,  supra,  nei- 
ther overruled  nor  deemed  sufficiently  in  point  to  require  that  it  be  dis- 
tinguished or  even  considered.  I  am  of  opinion  that  this  case  cannot 
be  distinguished  on  principle  from  Morgan  v.  Mutual  Benefit  Life  Ins. 
Co.,  supra.  There,  as  here,  the  action  was  brought  against;  the  insur- 
ance company  and  the  beneficiaries  under  an  insurance  policy  present 
and  payaWe  here,  and  the  facts  there  differed  from  those  here  presented 
only  in  that  there  the  plaintiff  claimed  only  a  part  interest  in  the  policy 
by  way  of  an  equitable  lien  upon  it  and  upon  the  proceeds  thereof, 
while  here  the  plaintiff  claims  and  has  shown  an  equitable  assignment 
of  the  entire  policy  and  the  right  to  the  whole  amount  payable  there- 
under. The  beneficiaries  in  that  case,  as  here,  were  nonresidents  of 
the  state,  and  it  was  there  held  that  the  policy  to  which  the  action  re- 
lated constituted  specific  personal  property  within  the  state,  within  the 
purview  of  subdivision  5  of  section  438  of  the  Code  of  Civil  Procedure, 
authorizing  service  by  publication,  and  that  jurisdiction  over  the  bene- 
ficiaries was  obtained  by  such  service. 

Said  sudivision  5  of  section  438  expressly  authorizes  such  service 
where  the  action  affects  the  title  to  specific  personal  property,  as  well 
as  where  it  relates  to  an  interest  therein  or  lien  thereon.  The  defend- 
ant is  a  domestic  corporation,  and  the  policy  was  expressly  made  pay- 
able in  this  state,  where  it  was  issued  and  assigned  to  the  plaintiff,  and 
where  she  and  her  husband  resided,  and  where  it  was  in  her  possession 
when  the  action  was  commenced  and  when  it  was  tried.  The  action 
was  brought  for  a  judgment  affecting  the  ownership  of  the  policy,  by 
divesting  the  beneficiary  of  any  interest  therein  and  vesting  the  title 
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and  ownership  thereof  in  the  plaintifi,  who  holds  it,  and  requiring 
payment  thereof  by  the  insurance  company  to  her.  This,  therefore,  is 
plainly,  as  between  the  plaintiff  and  the  beneficiary,  an  action  in  rem, 
and  one  affecting  the  right  and  title  to  specific  personal  property.  Mor- 
gan V.  Mutual  Benefit  Life  Ins.  Co.,  supra;  Hohnes  v.  Camp,  219  N. 
Y.  359,  114  N.  E.  841. 
I  therefore  vote  for  affirmance. 

MERRELL,  J.,  concurs. 


LEVEY  V.  PAYNE,  Director  Genena  of  Raflroad^  et  9L 

(Supreme  Court,  Appellate  Diyislon,  First  Department.  .  May  27,  1921.) 


Bailrmds  <9cs>344(l)— OMnpiaM  for  injuries  a*  oroflBtoc  ftilaUy  defeetlTe,  aa 
not  BtatioK  whal  iiappened. 

In  an  action  for  injuries  to  an  automobile  driver  at  a  crossing,  com- 
plaint held  fatally  defective,  as  nowhere  stating  what  happened  as  the 
result  of  the  alleged  negligence  of  the  defendant  as  set  forth,  and  as  not 
embracing  allegations  as  to  how  or  in  what  manner  plaintiff  was  injured. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Martin  Levey  against  John  Barton  Payne,  Director  Gener- 
al of  Railroads,  as  Agent,  under  section  206  of  the  Transportation  Act 
(41  Stat.  461),  impleaded,  etc.  From  so  much  of  an  order  as  denied  his 
motion  for  judgment  on  the  pleadings  on  the  ground  the  complaint  did 
not  state  a  cause  of  action,  defendant  Payne  appeals.  So  much  of 
order  as  is  appealed  from  reversed,  and  defendant's  motion  for  judg- 
ment on  the  pleadings  granted,  with  leave  to  plaintiff  to  serve  amended 
complaint. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Watts,  Oakes  &  Bright,  of  Middletown  (Elbert  N.  Oakes,  of  Middle- 
town,  of  counsel),  for  appellant. 

Jacob  M.  Friedman,  of  New  York  City  (Leonard  F.  Fish,  of  New 
York  City,  of  cotmsel),  for  respondent. 

MERRELL,  J.  The  action  is  to  recover  for  personal  injuries  claim- 
ed to  have  been  sustained  by  the  plaintiff  on  or  about  July  29,  1919,  at 
or  near  the  Strongtown  crossing,  so  called,  in  the  town  of  Liberty,  Sul- 
livan county,  N.  Y.,  solely  through  the  negligence  and  carelessness  of 
the  defendants,  their  agents  and  servants,  in  the  management  and  con- 
trol of  their  cars,  trains,  and  locomotives  upon  the  defendant  railroad. 
The  action  was  originally  brought  against  Walker  D.  Hines,  Director 
General  of  the  New  York,  Ontario  &  Western  Railway  Company,  and 
the  New  York,  Ontario  &  Western  Railway  Company.  The  complaint 
was  dismissed  against  said  railroad  company,  on  the  ground  that  the 
defendant  Director  General  was  in  control  thereof,  and  the  said  Direc- 
tor General  is  the  sole  appellant  herein. 

•^s»For  oilier  c«ies  se«  same  topic  ft  KBY-NUMBBR  In  all  Kor-NwnlMred  mgests  A  Indezet 


Digitized  by 


Google 


G02  188  NBW  YOBK  dUPPLJBMBNT  (Sup.  Ct 

It  is  the  contention  of  the  defendant,  and  upon  which  ground  he  in- 
sists that  the  Trial  Term  erroneously  denied  his  motion  for  judgment 
on  the  pleadings,  that  the  complaint  does  not  state  a  cause  of  action, 
because  of  failure  to  allege  any  act  or  omission  causing  the  injury  of 
which  the  plaintiff  complains.  After  the  formal  allegations  concerning 
the  incorporation  of  the  defendant  New  York,  Ontario  &  Western 
Railway  Company,  and  that  the  defendant  Walker  D.  Hines,  as  Direc- 
tor General,  was  in  the  management  and  supervision  of  said  railway, 
together  with  its  cars,  tracks,  and  appurtenances  thereto  belonging,  in 
the  county  of  Sullivan,  state  of  New  York,  and  particularly  in  the 
town  of  Liberty,  in  said  county,  at  or  near  a  certain  crossing  commonly 
known  as  the  Strongtown  crossing,  in  or  near  the  said  town  of  Liberty, 
and  after  alleging  that  the  defendant  New  York,  Ontario  &  Western 
Railway  Company  maintained,  operated,  controlled,  and  owned  said 
railway,  cars,  tracks,  and  appurtenances  in  said  county  of  Sullivan, 
state  of  New  York,  and  particularly  at  the  aforesaid  Strongtown 
crossing,  with  reference  to  the  negligence  of  the  defendant  for  which 
plaintiff  seeks  to  recover  herein,  the  plaintiff  alleges,  in  the  fifth  para- 
graph of  his  complaint,  as  follows : 

"V.  That  on  or  about  the  29th  day  of  July,  1919,  the  plaintiff  herein  was 
driving  his  automobile  over  and  along  the  Liberty  highway,  in  the  direction 
from  Loch  Sheldrake,  bound  for  the  town  of  MonticeUo,  in  the  county  of 
Sulliyan,  state  of  New  York,  and  when  the  plaintiff  came  at  or  near  the  afore- 
said Strongtown  crossing,  in  the  location  as  hereinbefore  more  particularly 
described,  he  was  injured,  through  no  fault  on  his  part,  but  solely  through  the 
negligence  and  carelessness  of  the  defendants,  their  agents  and  servants,  in 
failing  to  properly  manage  and  control  their  can,  trains,  and  locomotives;  in 
operating  its  cars,  trains,  and  locomotives  at  an  excessive  rate  of  speed  at  or 
near  the  aforesaid  crossing;  in  falling  to  give  any  proper  bells  or  other  sounds 
of  the  approach  of  said  cars,  trains,  and  locomotives;  in  faUing  to  have  a 
proper  person  stationed  at  the  aforesaid  crossing  to  give  notice  or  warning  to 
pedestrians  and  others  who  are  lawfully  thereat ;  in  violating  the  law  of  the 
state  of  New  Tork  appertaining  to  railroads ;  in  failing  to  provide  a  gate  at 
and  about  the  aforesaid  crossing;  and  in  failing  to  use  reasonable  care,  dili- 
gence, and  prudence  in  the  premises." 

By  the  sixth  paragraph  of  the  complaint  the  plaintiff  further  allq;es: 

**VI.  That,  solely  by  reason  of  the  defendant's  negligence  as  aforesaid, 
plaintiff  herein  was  severely  and  seriously  injured,  braised,  and  wonnded, 
suffered,  still  suffers,  and,  upon  information  and  belief,  will  continue  to  suf- 
fer, great  physical  and  mental  pain,  and  great  bodily  injuries,  and  became  sick, 
sore,  and  disabled,  and  so  remains,  and,  upon  Information  and  belief,  is  per- 
manently injured,  and  is  otherwise  injured,  and  plaintiff  was  obliged  to  and 
necessarily  did  expend  divers  sums  of  money  for  medicines  and  medical 
treatment  in  an  endeavor  to  cure  himself  of  his  said  injuries,  and,  upon  In- 
formation and  belief,  plaintiff  will  not  be  able  to  pursue  his  vocation  with 
the  same  efficiency  as  heretofore.** 

Plaintiff  then  alleges  that  by  reason  of  the  aforementioned  facts  he 
has  sustained  injuries  in  the  sum  of  $50,000,  for  which  judgment  is 
demanded. 

I  think  plaintiff's  complaint  is  fatally  defective,  in  that  it  nowhere 
states  what  happened  as  the  result  of  the  alleged  negligence  of  the  de- 
fendant, as  set  forth  in  the  paragraphs  of  the  complaint  above  quoted, 
nor  does  the  plaintiff  allege  how  or  in  what  manner  he  was  injured. 
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While  the  plaintiff  alleges  that  the  defendants  were  negligent  in  oper- 
ating cars,  trains,  and  locomotives  on  said  railroad  at  or  near  the  afore- 
said crossing  at  an  excessive  rate  of  speed,  in  failing  to  give  proper  sig- 
nals of  the  approach  of  trains,  and  otherwise,  and  that  by  reason  of 
such  negligence  the  plaintiflF  was  injured,  the  complaint  does  not  state 
whether  such  injury  was  receiv«i  from  a  collision  or  in  what  manner 
plaintiff  was  injured.  In  short,  the  complaint  does  not  contain  a  plain 
and  concise  statement  of  facts  constituting  plaintiff's  cause  of  action, 
and  we  are  left  to  conjecture  what  actuary  occurred,  which  resulted 
in  the  plaintiflF  sustaining  the  injuries  for  which  he  seeks  damages. 
The  uncertainty  of  the  nature  of  the  accident,  as  aUeged  in  the  com- 
plaint, is  increased  by  the  allegation  that  plaintiff  was  injured  as  he 
came  "at  or  near  the  aforesaid  Strongtown  crossing,"  by  the  alleged 
negligence  of  the  defendants  "at  or  near  the  aforesaid  crossing."  The 
complaint  does  not  state  that  plaintiff  was  run  into,  nor  does  it  state 
that  his  injuries  were  received  while  crossing  the  defendants'  track. 
The  complaint,  to  have  been  intelligible,  should  have  stated  these  par- 
ticulars. Peterson  v.  Eighmie,  175  App.  Div.  113,  161  N.  Y.  Supp. 
1065;  Pagnillo  v.  Mack  Paving  &  Construction  Co.,  142  App.  Div. 
491,  127  N.  Y.  Supp.  72;  Taite  v.  Boorum  &  Pease  Co.,  37  Misc.  Rep. 
162,  74  N.Y.  Supp.  874. 

So  much  of  the  order  as  is  appealed  from  should  be  reversed,  with 
$10  costs  and  disbursements,  and  defendant's  motion  for  judgment  on 
the  pleadings  should  be  granted,  with  $10  costs,  with  leave  to  plaintiff 
to  serve  an  amended  complaint  upon  the  defendant  appellant,  on  pay- 
ment of  said  costs.    All  concur. 


DONNELLY  v.  YUILLB. 

(Supreme  Court,  Appellate  Divisioiii^  First  Department    May  27,  1921.) 

1.  Muiddpal  corporaiions  ^=>706(6,7) — Questions  of  cliauffeiir's  nesligenco 
and  deoeased's  freedom  from  contribuioiy  neg\iKCOce  fmr  Jury. 

In  an  action  against  an  automobile  owner  for  death  of  a  boy,  against 
whom  the  car  was  backed  by  defendant's  chauffeur,  questions  of  the 
chauffeur's  negligence  and-  the  .boy's  freedom  from  contributory  negli- 
gence field  for  the  jury. 
t.  Master  and  servanl  <8=>30^(6)— Cbanffeur  gomg  to  his  home  held  not  with- 
in seope  of  employment. 

Where  a  chauffeur  took  his  employer  home,  and  then  drove  to  the  ga- 
rage, where  he  found  on  the  bulletin  board  a  message  to  go  to  his  home,  < 
which  he  started  to  do  in  the  car,  having  permission  to  use  it  to  go 
home  nights,  and  on  his  way  killed  plaintiff's  intestate,  he  was  not  at 
the  time  engaged  in  his  employer's  business  or  acting  within  the  scope  of 
his  employment,  and  his  employer  la  not  liable. 

Appeal  from  Trial  Term,  Bronx  County. 

Action  by  James  P.  Donnelly,  as  administrator,  etc.,  of  George  F. 
Donnelly,  deceased,  against  Thomas  B.  Yuille.  From  a  judgment  for 
plaintiff,  entered  on  the  verdict  of  a  jury,  and  from  an  order  denying 

^s»For  other  eases  see  same  topic  ft  KET>NUMBBR  in  all  Key-Numbered  Digests  ft  Indexes 
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his  motion  for  new  trial,  defendant  appeals.  Judgment  reversed,  and 
complaint  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Benjamin  C.  Loder,  of  New  York  City  (Clarence  S.  Zipp,  of  Hart- 
ford, Conn.,  of  counsel),  for  appellant. 

Arthur  A.  Henning,  of  New  York  City,  for  respondent 

PAGE,  J.  This  is  a  statutory  action  brought  by  an  administrator  to 
recover  damages  for  negligently  causing  the  death  of  a  boy  between 
12  and  13  years  of  age.  There  is  very  little  conflict  in  the  evidence  as 
to  the  facts  in  this  case.    Briefly  stated,  they  are  as  follows : 

The  defendant  was  the  owner  of  a  Cadillac  limousine  automobile, 
and  John  J.  Nash  was  in  his  employ  as  chauffeur.  On  the  day  in 
question  the  chauffeur  drove  the  defendant  from  his  place  of  business 
to  his  home  at  the  comer  of  Fifty- Fifth  street  and  Park  avenue,  where 
they  arrived  at  about  6:30  p.  m.  Nash  then  drove  to  the  garage  at 
Park  avenue  and  Fifty-Ninth  street,  where  he  was  informed  that  there 
was  a  message  on  the  bulletin  board  for  him.  He  left  the  car  on  the 
floor  of  the  garage,  and  went  into  the  office  and  read,  "Nash,  come 
home,"  or  "Nash,  you  are  wanted  home."  He  then  entered  the  car, 
backed  out  of  the  garage,  and  proceeded  to  his  home,  which  was  at 
443  East  134th  street,  in  the  borough  of  the  Bronx,  arriving  there  be- 
tween 7 :20  and  7 :30.  There  were  boys,  among  whom  was  the  plain- 
tiff's intestate,  playing  games  upon  the  sidewalk.  As  they  were  about 
to  cross  from  the  south  to  the  north  side  of  the  street,  Nash  drove  into 
the  block.  They  waited  for  him  to  pass,  but  he  turned  his  car  around. 
The  street  being  narrow,  he  had  to  back  and  start  ahead^  back  again  and 
start  ahead.  When  he  had  done  this,  the  boys,  thinking  he  had  come 
to  a  stationary  position,  crossed  over  behind  him,  within  a  short  dis- 
tance of  the  rear  of  the  automobile.  All  had  crossed  safely  but  two. 
.When  plaintiff's  intestate  was  behind  the  car,  the  chauffeur  suddenly 
backed  up  without  warning,  according  to  plaintiff's  witnesses.  The 
boy  caught  hold  of  one  of  the  extra  wheels  carried  on  the  back  of  the 
car  and  attempted  to  pull  himself  up.  The  wheel,  being  loose,  swung 
around  with  him,  and  he  was  thrown  beneath  one  of  the  rear  wheels, 
and  the  car  stopped,  resting  on  his*  body.  A  postman  called  to  the 
chauffeur,  and  he  started  the  car  forward;  the  boy  got  up,  took  a 
few  steps,  and  fell,  and  shortly  died. 

[1,2]  Upon  this  evidence  we  would  not  interfere  with  the  verdict 
'  of  the  jury,  either  in  the  finding  of  the  fact  of  the  chauffeur's  negli- 
gence or  the  freedom  from  contributory  negligence  on  the  part  of  the 
plaintiff's  intestate.  Upon  the  issue  of  the  chauffeur  at  that  time  being 
engaged  in  the  defendant's  business  or  acting  within  the  scope  of  his 
employment,  I  am  of  opinion  that  the  verdict  is  not  only  contrary  to 
the  weight  of  the  evidence,  but  contrary  to  the  law  applicable  to  the 
case. 

Nash  was  going  to  his  home  on  an  errand  of  his  own,  in  no  man- 
ner connected  with  his  employer's  business  or  affairs.  His  testimony 
was  corroborated  by  the  uricontroverted  testimony  of  several  other  wit* 
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nesses.  When  interrogated  by  the  policeman  shortly  after  the  accident, 
he  stated  that  he  had  permission  to  use  the  car  to  go  home  when  he 
worked  nights.  Giving  this  testimony  full  credence,  stiU  under  the 
rule  laid  down  in  Reilly  v.  Connable,  214  N.  Y.  586,  590,  108  N.  E. 
853,  854,  L.  R.  A.  1916A,  954,  Ann.  Cas.  1916A,  656,  which  case  in 
this  regard  is  very  similar  to  the  case  under  consideration,  the  defend- 
ant could  not  be  held  liable.    The  court  said : 

"CTBe  fSLCt  that  the  chauffeur  caused  the  injuries  during  the  period  of  his 
employment  does  not  make  the  defendant  liable.  If  the  employee  in  doing 
any  act  breaks  the  connection  between  himself  and  his  employer,  the  act 
done  under  those  eircumstanees  is  not  that  of  the  employer.  Nor  would  the 
defendant's  permission  or  acquiescence  in  the  use  by  his  chauffeur  for  the 
personal  business  or  pleasure  of  the  chauffeur  make  the  defendant  liable." 

The  court  charged  the  jury: 

"You  have  a  right  to  ask  yourselves  the  question,  if  the  chauffeur  were 
dismissed  temporarily  at  half  past  6  and  directed  to  return  at  half-past  S, 
and  had  the  consent  of  the  defendant  to  use  the  car  to  go  to  his  home  that 
evening,  and  it  was  necessary  for  the  chauffeur  to  go  to  his  home,  and  in 
order  to  return  to  his  employer  at  half  past  8  he  had  to  take  the  car,  is  it 
fair  to  infer  that  he  was  engaged  in  his  master's  business?  You  have  a 
Tight  to  ask  yourselves  that  question,  and  to  put  the  question  in  all  of  its 
various  phases  to  one  another,  and  conscientiously  determine,  on  all  of 
the  evidence  in  the  case,  whether  or  not  the  chauffeur  was  engaged  in  the  de- 
fendant's business.  If  he  were,  of  course,  unddr  the  law,  the  defendant  is 
chargeable  with  whatever  the  chauffeur  did." 

The  defendant  excepted  to  this  charge,  and  it  was  clearly  erroneous. 
Reilly  v.  Connable,  supra.  In  the  Reilly  Case  the  chauffeur  was  order- 
ed to  return  at  9  o'clock,  and  the  court  said : 

'^he  fact  that  the  chauffeur  caused  the  injuries  during  the  period  of  his 
employment  does  not  make  the  defendant  liable." 

The  chauflFeur  went  home  to  get  a  registered  letter.  The  excuse  for 
taking  the  machine,  instead  of  taking  a  slower  conveyance,  was  not 
even  that  he  could  thus  get  his  dinner  and  return  in  time  for  his  eve- 
ning appointment.  It  was  because  his  wife  was  then  pregnant  and 
liable  to  be  confined,  and  Nash  thought  the  call  was  because  of  her 
condition.  There  was  nothing  in  the  evidence  that  would  warrant  the 
inference  that  the  use  of  the  machine  would  in  any  way  facilitate  or 
expedite  his  master's  service. 

The  judgment  should  be  reversed,  with  costs  to  the  appellant,  and  the 
complaint  dismissed,  with  costs  to  the  defendant.    All  concur. 
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libel  ajod  slander  0=>87— Oomplaliit  beld  not  to  allege  atatemeoi  plaintiff  was 
arrested  was  false. 

Complaint  for  libel  In  publishing  an  article  that  plaintiff  was  arrested 
for  selling  stolen  securities,  which  charged  that  the  article  was  false  in 
so  far  as  it  related  to  plaintiff,  but  also  alleged  that  the  article  was  in- 
tended to  be  understood  as  charging  that  plaintiff  had  been  arrested,  and 
charged  with  criminally  receiving  stolen  property,  does  not  spedflcally 
deny  that  plaintiff  had  been  arrested,  as  was  stated  in  the  article  with 
particularity,  and  therefore  does  not  state  a  cause  of  action,  when  the 
article  did  not  sustain  the  innuendo  that  it  charged  plaintiff  with  re- 
ceiving stolen  goods. 
Clarke,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Harry  Rein  against  the  Star  Company,  Incorporated. 
Prom  an  order  denying  plaintiff's  motion  for  judgment  on  the  pleadings, 
and  sustaining  a  demurrer  to  the  complaint,  plaintiff  appeals.  AflSnned, 
with  leave  to  plaintiff  to  serve  an  amended  complaint. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
MERRELL,  and  GREENBAUM,  JJ. 

Hardin  &  Hess,  of  New  York  City  (Harold  B.  Elgar,  of  New  York 
City,  of  counsel,  and  Henry  D.  Bulkley,  of  New  York  City,  on  the 
brief),  for  appellant. 

William  A.  DeFord,  of  New  York  City  Qohn  T.  Sturdcvant,  of  New 
York  City,  on  the  brief),  for  respondent. 

DOWLING,  J.  The  complaint  herein  sets  forth  in  the  sixth  para- 
graph thereof  the  publication  by  defendant  in  its  newspaper  on  July  21, 
1919,  of  an  article  headed  "New  Way  to  Get  Rid  of  Stolen  Securities," 
and  refers  to  the  same  transaction  set  forth  in  the  accompanjring  ap- 
peal in  the  case  of  Rein  v.  Sun  Printing  &  Publishing  Ass'n, App. 

Div. ,  188  N.  Y.  Supp.  608.    This  article,  after  setting  forth  the 

transaction  between  Bennett  and  Cowl,  by  which  Bennett  agreed  to 
invest  $500  in  Cowl's  business,  if  he  would  dispose  of  some  shares  of 
Gulf  Corporation  for  him,  proceeds: 

"This  Mr.  CJowl  did,  he  says,  offering  the  stock  for  sale  through  Harry  Bein, 
office  manager  for  A.  Risse  &  Co.,  of  No.  50  Broadway,  and  reaUzlng  12383.50, 
of  which  amount  aU  hy  $500,  according  to  Mr.  Cowl's  affidavit,  was  turned 
over  to  Bennett." 

It  further  sets  forth  a  second  visit  by  Bennett,  who  left  with  Cowl 
ten  Interborough  Rapid  Transit  Company  first  refunding  mortgage 
bonds,  of  the  face  value  of  $1,000  each,  and  requested  Mr.  Cowl  to 
secure  a  loan  of  $5,000  thereon,  retaining  one-fifth  thereof,  and  turning 
the  balance,  less  brokerage,  over  to  him,  and  then  proceeds : 

"Mr.  Cowl  said  he  again  visited  Mr.  Rein  and  the  loai)  was  obtained,  the 
bonds  being  deposited  as  security.  Mr.  Rein  obtained  the  money  from  the 
Scandinavian  Trust  Company,  and  the  $4,000  was  turned  over  to  [Bennett]* 

^s»For  oUier  caset  see  same  topic  &  KEY>N UMBER  in  all  Key-Numbarad  Disarts  A  Iadex« 
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according  to  Mr.  Cowl  and  Alexander  Nelson  Scott,  of  No.  526  West  144tb 
street,  in  the  Oaf6  Savaria.  Later  In  the  same  day  the  Trnst^Oompany  learned 
that  the  securities  had  been  stolen,  caused  Bein  to  be  arrested,  and  Rein, 
in  company  with  two  detecttvee,  met  Mr.  CJowl  at  the  Grand  Central  Station, 
where  Mrs.  Cowl  was  with  him  waiting  for  a  t^ain,  and  informed  him  that  he 
was  also  under  arrest,  Mr.  Cowl,  according  to  his  affidavit,  was  taken  before 
Magistrate  Ten  Eyck  and  held  in  ;$2,500  baU." 

The  complaint  sets  forth: 

''Seventh.  The  defendant,  at  the  time  of  the  publication  of  the  said  article, 
well  knew  the  premises  and  maliciously  contrived  and  intended  to,  and  by 
said  publication  did,  injure  the  plaintiff  in  bis  said  business,  and  by  said 
article  held  the  plaintiff  up  to  public  hatred,  contempt  and  ridicule  in  so  far 
as  it  related  to  him,  and  said  article  was  a  false,  defamatory,  scandalous,  and 
malicious  libel  upon  plaintiff  and  his  reputation. 

"Eighth.  By  the  said  article  the  defendant  meant  and  intended  it  to  be 
^understood,  and  by  persons  who  read  the  said  article  it  was  understood  to 
mean  and  charge  tnat  the  plaintiff  had  been  arrested  and  charged  with  crim- 
inally receiving  stolen  property  and  with  participation  in  a  criminal  con- 
spiracy and  that  the  plaintiff  was  an  untrustworthy  man.*' 

As  in  the  accompanying  case,  there  is  here  no  denial  (as  I  view  the 
allegations  of  the  complaint)  of  the  fact  that  plaintiff  was  in  fact 
arrested.  It  will  be  noted  that  this  article  contains  specific  detailed  facts 
as  to  Rein  accompan3dng  the  detectives  to  the  Grand  Central  Station, 
where  Cowl  also  was  placed  under  arrest,  of  which  there  is  no  denial. 
As  I  read  the  complaint,  there  is  no  sufficient  allegation  that  plain- 
tiff was  not  in  fact  arrested.  The  allegation  that  the  article  was  false 
must  be  coupled  with  the  innuendo  that  the  article  meant  and  charged 
that  plaintiff  had  been  arrested  and  chained  with  criminally  receiving 
stolen  property  and  with  participation  in  a  criminal  conspiracy,  and 
that  plaintiff  was  an  untrustworthy  man.  It  constitutes  a  denial  of  the 
truth  of  the  innuendo,  but  not  a  denial  of  the  fact  that  plaintiff  had  been 
placed  under  arrest  upon  some  charge,  which  is  the  essential  element  in 
the  alleged  libel. 

In  my  opinion,  therefore,  the  order  should  be  affirmed,  with  $10  costs 
and  disbursements  to  respondent,  and  with  leave  to  appellant  to  amend 
his  complaint,  upon  payment  of  such  costs  and  $10  costs  of  motion  at 
Special  Term. 

LAUGHLIN,  MERRELL,  and  GREENBAUM,  JJ.,  concur, 

CLARKE,  P.  J.  I  dissent.  I  think  the  complaint  sufficiently  al- 
ienees that  the  statement  that  the  plaintiff  had  been  arrested  and  charged 
with  criminally  receiving  stolen  property  was  false.  It  certainly  is 
libelous  to  falsely  state  that  a  business  man  has  been  arrested,  chained 
with  a  crime. 
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1«  libel  and  slander  ^=97  (3)'— True  gtaiemenft  thai  plaintiff  had  been  a^ 
rested  Is  not  libelous.  , 

A  statement  in  a  newspaper  article  that  plalntUt  had  been  arrested  on  a 
criminal  charge  is  not  libelous,  where  plaUitiff  had  been  in  fact  arrested, 
though  he  was  innocent  of  the  charge. 

t.  libel  and  slander  <Ss>87— Complaint  held  not  to  allege  statement  iilaiotiff 
had  been  arrested  was  f alae. 

In  a  complaint  for  libel  in  the  publication  of  a  newspaper  article,  stat- 
ing that  plaintiff  had  been  arrested  on  the  charge  of  selling  stolen  se- 
curities, but  stating  the  details  of  the  transaction,  which  showed  plaindft 
was  innocent  of  the  charge,  a  paragraph  that  the  article,  in  so  far  as  it 
related  to  plaintiff,  was  false,  was  so  qualified  by  the  next  paragraph, 
that  by  the  article  defendant  intended  to  charge  that  plaintiff  had  been 
arrested  and  charged  with  criminally  recdving  stolen  property  and  with 
participation  in  a  criminal  conspiracy,  as  not  to  amount  to  a  denial  that 
plaintiff  had  been  arrested  as  stated  in  the  article. 

3.  Libel  and  slander  <9=»86(2)— PHnted  nMde  held  not  to  sustain  innaends 

that  it  charged  i^aintiff  with  erime. 

A  newspaper  article,  which  stated  that  a  thief  of  securltiea  had  in- 
duced another  to  sell  the  securities  for  him,  and  that  the  securities  had 
been  sold  by  plaintiff  as  broker,  who  was  thereafter  arrested  for  selling 
stolen  securities,  shows  that  both  plaintiff  and  his  customer  were  innocent 
victims  of  a  plot  by  the  criminals,  and  does  not  sustain  an  innuendo  that 
the  article  charged  plaintiff  with  participation  in  a  criminal  conspiracy. 

4.  Libel  and  dander  <ds>87— Denial  of  troth  of  speelfie  portions  of  artlde  fai- 

dleates  other  portions  were  true. 

In  a  complaint  for  libel,  the  statement  that  specified  portions  of  a  pub- 
lished article  were  false  indicates  that  other  portions  not  spedflcally  al- 
leged to  be  false  were  true. 

Clarke,  P.  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Harry  Rein  against  the  Sun  Printing)  &  Publishing  Associ- 
ation. From  an  order  denying  plaintiff's  motion  for  judgment  on  the 
pleadings. and  sustaining  a  demurrer  interposed  to  the  complaint,  plain- 
tiff appeals.  Affinned,  with  leave  to  plaintiff  to  serve  amended  com- 
plaint. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWLING, 
MERRELL,  and  GREENBAUM,  JJ. 

Hardin  &  Hess,  of  New  York  City  (Harold  B.  Elgar,  of  New  York 
City,  of  counsel,  and  Henry  D.  Bulkley,  of  New  York  City,  on  the 
brief),  for  appellant. 

MacDonald  De  Witt,  of  New  York  City,  for  respondent. 

DOWLING,  J.  This  action  is  brought  to  recover  damages  for  an 
alleged  libel.    The  sixth  paragraph  of  the  complaint  set  forth  that— 

"Upon  information  and  belief  the  defendant  on  or  about  July  22,  1919, 
did  compose  and  publish  in  its  said  newspaper,  of  and  concerning  the  plaintiif, 
the  following  article: 

^=»For  oUier  cases  see  same  topic  ft  KBT-NTJMBBR  in  all  Key-Numbered  Dlsests  ft  Indez^ 
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'''Honest  Man  Sells  Loot  for  Burglars. 
•«  'Innocent  Victim  Gets  Judgment  for  Gash  He  Lost 

"  'A  neat  metbod  of  disposing  of  the  proceeds  of  burglary  by  turning  an 
honest  man  to  account  was  revealed  yesterday  in  the  Supreme  Court,  where 
Justice  McAvoy  gave  to  Stanton  D.  Cowl,  in  the  quicksilver  and  drug  business 
at  30  Church  street,  a  Judgment  against  John  G.  Barrett  of  524  West  145th 
Btreot. 

'''Cowl,  who  lives  at  15  Lincoln  place,  New  Bochelle,  manages  the  quick- 
silver department  of  the  Crownshield  Trading .  Corporation.  A  few  months 
ago  he  advertised  for  capital  to  invest  in  a  business  of  his  own.  A  man  who 
said  he  was  C.  L.  Bennett,  living  at  the  Hotel  Manhattan,  responded.  He 
said  he  would  invest  $500  If  Cowl  would  dispose  of  100  shares  of  Gulf  Cor- 
poration stock  for  him. 

'^  'Cowl  sold  the  stock  for  $2,383,  through  Harry  Bein,  office  manager  for 
A.  Bisse  &  Co.,  50  Broadway,  and  paid  all  but  $500  to  Bennett.  A  month 
later  Bennett  said  he  was  ready  to  invest  $1,000  more.  He  gave  Cowl  ten 
luterborough  bonds.  Cowl  got  through  Rein  a  loan  of  $5,000  on  them,  retained 
$1.(KX),  and  turned  the  rest  of  the  money  over  to  Bennett 

''  'A  littie  later  Cowl  and  Bein,  much  to  their  amazement,  were  arrested  on 
a  charge  of  dealing  in  stolen  securities.  It  developed  that  the  bonds  which 
passed  through  Cowl's  hands  were  part  of  $115,000  worth  of  loot  taken  in 
February  by  burglars  who  blew  open  the  safe  of  William  Crittenden  in  the 
Oliver  Builoing,  Pittsburg. 

"  'After  the  arrest  Cowl  was  told  over  the  telephone  that  an  ex-convict  had 
been  heard  boasting  that  he  had  helped  to  'job*  Cowl  in  disposing  of  stolen 
t)onds.  The  ex-convict  was  arrested.  According  to  Cowl,  he  apparently 
knew  all  about  the  transactions,  except  that  he  referred  to  the  ready  investor 
as  Barrett,  instead  of  Bennett. 

"  'Detectives  have  been  unable  to  find  Barrett.  Cowl  made  good  the  money 
he  had  received  as  a  loan  on  Interborough  bonds,  and  it  was  for  that  sum  he 
got  judgment  yesterday.  Barrett  was  served  with  the  legal  papers  by  publica- 
tion.' "  , 

The  complaint  then  alleges : 

'^Seventh^  The  defendant  at  th^  time  of  the  pahUcatlon  of  the  said  article 
well  knew  the  premises,  and  uMtUclously  contrived  and  intended  to,  and  by 
said  publication  did,  injure  the  plain tifif  in  Ms  said  business,  and  by  said 
article  held  the  plaintifT  up  to  public  hatred,  contempt,  and  ridicule,  in  so 
far  as  it  related  to  him,  and  said  article  was  a  false,  de^matory,  scandalous, 
and  malicious  libel  upon  plaintiff  and  his  reputation. 

"Eighth.  By  the  said  article  the  defendant  meant  and  intended  it  to  be  un- 
derstood, and  by  persons  who  read  the  said  article  it  was  understood  to 
mean  and  charge,  that  the  plaintiff  had  been  arrested  and  charged  with  crimi- 
nally receiving  stolen  property  and  with  participation  in  a  criminal  con- 
spiracy and  that  the  plaintiff  was  an  untrustworthy  man." 

[1]  It  will  be  noted  that  the  sixth  paragraph  of  the  complaint,  in 
which  the  artide  is  set  forth  at  length,  does  not  state  that  the  article 
is  false  and  libelous,  but  simply  sets  forth  the  matter  without  charac- 
terizing it.  If  the  complaint  had  set  forth  plainly  and  unmistakably 
that  the  statement  that  plaintiff  had  been  arrested  was  false  and  untrue, 
I  should  be  of  the  opinion  that  a  good  cause  of  action  had  been  stated 
herein;  but,  if  plaintiff  in  fact  had  been  arrested,  there  was  no  libel 
in  so  stating,  and  therefore,  in  my  opinion,  it  was  necessary  that  there 
should  be  an  unmistakable  denial  of  the  charge  that  in  fact  he  had  been 
put  under  arrest. 

[2,  3]  I  am  of  the  opinion  that  the  eighth  paragraph  quoted  so  qual- 
ified the  statement  in  the  seventh  paragraph  that  it  does  no't  amount  to 
188N.y.S.--39 
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a  denial  of  the  fact  that  plaintiff  had  been  actually  arrested.  As  I  read 
these  two  paragraphs,  in  connection,  with  the  sixth  paragraph  of  the 
complaint,  the  complaint  avers  no  more  than  that  the  article  is  false,  in 
that  it  charges  that 'plaintiflF  had  been  arrested  and  charged  with  crim- 
inally receiving  stolen  property  and  with  participation  in  a  criminal 
conspiracy,  and  that  the  plaintiff  was  an  untrustworthy  man.  This 
innuendo,  it  seems  to  me,  is  absolutely  unwarranted  by  the  article  it- 
self, which  makes  no  such  charge.  On  the  contrary,  it  shows  that  both 
Cowl  and  the  plaintiff  were  innocent  and  the  victims  of  a  plot  on  the 
part  of  criminals.  Under  the  terms  of  this  pleading,  the  plaintiff 
might  well  in  fact  have  been  arrested,  and  the  article  therefore  in  that 
respect  be  true. 

[4]  Nor  can  I  escape  the  conviction  that  the  very  qualified  and  un- 
satisfactory terms  in  which  the  denial  is  couched  are  intended  to  be 
solely  a  denial  of  the  fact  that  plaintiff  had  been  arrested  on  a  charge 
of  criminally  receiving  stolen  property  and  with  participation  in  a 
criminal  conspiracy,  and  are  not  intended  to  deny  the  fact  that  plaintiff 
had  been  arrested  upon  some  charge,  even  though  later  discovered  to 
be  unfounded.  It  would  be  very  easy  to  have  denied  that  plaintiff  ever 
was  in  fact  arrested,  as  set  forth  in  the  article,  if  such  was  the  real 
situation.  I  believe  that  where  there  is  no  allegation  that  the  whole  ar- 
ticle is  false  and  untrue,  but  specific  portions  are  picked  out  as  being 
false,  the  denial  of  the  truth  of  such  specified  statements  should  be 
plain  and  explicit. 

In  my  opinion,  therefore,  as  the  sole  ground  upon  which  plaintiff 
could  have  charged  that  he  was  libeled  was  that  he  was  said  to^  have 
been  arrested,  when  in  fact  he  was  not,  and  as  the  complaint  is  not 
fairly  susceptible  of  the  construction  that  plaintiff  was  not  in  fact  ar- 
rested as  stated,  the  order  appealed  from  should  be  affirmed,  with 
$10  costs  and  disbursements  to  the  resfyindent,  with  leave  to  plaintiff 
to  serve  an  amended  complaint,  upon  payment  of  such  costs  and  $10 
costs  of  motion  at  Special  Term. 

LAUGHLIN,  MfeRREIX,  and  GREENBAUM,  JJ.,  concur. 

CLARKE,  P.  J.  I  dissent,  for  the  reasons  stated  in  Rein  v.  Star 
Co.,  Inc., App.  Div. ,  188  N.  Y.  Supp.  606. 


FRANKLIN  EIRE  INS.  CO.  OF  PHILADELPHIA  v.  WEXN- 
BERG  et  at. 

(Supreme  Court,  Appellate  Divlsioii,  First  Department.    May  27,  1021.) 

1.  Insurance  ^=^603 — ^Facts  held  not  to  show  insured  had  recavected  from 
landlord  for  loss  covered  by  policy. 

In  an  action  by  an  insurance  company  for  breach  by  insured  of 'the 
policy  provision  creating  rights  of  subrogation,  an  agreed  statement  of 
facts,  showing  that  insured  had  made  claim  against  his  landlord  for 
damages  resulting  from  failure  to  heat  the  building,  and  that  one  of 
the  consequences  of  such  failure  mentioned  was  the  bursting  of  a  siHrinkler 
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pipe,  whlGli  caused  the  low  Insured  against  but  that  he  recelred  payment 
from  his  landlord  only  for  the  costct  Installing  additional  radiators,  does 
not  show  that  he  recelyed  from  the  landlord  paym^xt  for  the  loss 
covered  by  the  insurance. 

2.  Insuranee  <d=>603-^efkeral  release  executed  by  insured .  held  to  eover 

liability  for  loss  covered  by  policy. 

A  general  release  of  all  liability,  executed  by  insured  to  his  landlord 
on  payment  by  the  landlord  of  certain  claims  of  insured,  defeats  insurer's 
right  of  subrogation  to  a  claim  against  the  landlord  for  causing  the 
damage  covered  by  the  insurance,  though  the  payment  by  the  landlord 
did  not  cover  such  damage. 

3.  Insuranoe  «=>603— Facts  held  not  to  show  liability  to  insured,  to  wlileh 

Insurer  was  subrogated. 

In  an  action  for  breach  of  an  insurance  company's  ri^t  of  subrogation 
to  the  daim  of  insured  against  his  landlord  for  causing  the  loss  insured 
against,  an  agreed  statement  of  facts  that  the  insured  made  claim  against 
his  landlord  for  damages  arising  out  of  and  connected  with  such  loss, 
and  that  on  payment  of  other  expenses  by  the  landlord  insured  executed 
a  general  release  of  liability,  does  not  show,  in  the  absence  of  fiEpreas 
statement  to  that  effect,  that  the  landlord  was  in  any  way  liable  for 
the  loss  insured  against. 

4.  Insurance  <9='603— -Proof  that  straogw  was  liable  to  insured  essential  to 

reeover  for  violation  of  Hisurer^s  subrogatory  riglits. 

An  insurance  company  cannot  recover  the  amount  of  the  loss  paid 
the  insured  for  the  latter's  breach  of  the  insurer's  right  of  subrogation 
by  executing  a  general  release  to  the  one  claimed  to  be  responsible  for 
the  loss,  without  proving  that  the  loss  was  caused  by  the  negligence  pr 
breach  of  contract  by  the  party  released,  so  as  to  establish  a  right  of 
action  by  Insured  to  which  insurer  v^as  subrogated. 

6.  Insurance  ^=>603^— General  release  by  insured.  In  vfolation  of  InsurMr^ 
sobrogatioi^  defeiits  reeovery  en  poflcy. 

There  can  be  no  recovery*  by  insured  on  a  policy  covering  loss  by  spdpk- 
ler  leakage,  where  Insured  had  breached  the  provision  of  the  policy  ^Ji)- 
rogati'ng  Insurer  to  his  rights  against  the  party  causing  the  damage  by 
executing  a  general  release  to  such  party. 
8.  Insnninee  ^==><M>3— Deelaratlon  by  Insured  that  loss  was  caused  by  l2lnd- 
lord  not  evidenoe  Insurer  wao  danuiged  by  release  of  landlord. 

In  an  ditlon  to  recover  the  amount  of  loss  paid  on  a  sprinkler  leakage 
policy,  because  of  breach  by  insured  of  the  provision  giving  the  insurer 
right  of  subrogation  by  executing  a  general  release  to  the  landlord  of 
insurer,  a  declaration  in  a  Tetter  written  by  Insurer  to  his  landlord,  and 
included  in  the  agreed  statement  of  facts,  that  the  sprinkler  leakage 
resulted  frcatn  the  landlord's  breach  of  the  lease,  is  not  evidence  odC  that 
fact  on  behalf  of  insurer. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  the  Franklin  Fire  Insurance  Company  of  Philadelphia 
against  Emanuel  Weinberg  and  another.  Judgment  for  plaintiff  (108 
Misc.  Rep  500;  178  N.  Y.  Supp.  539)  was  reversed,  and  the  complaint 
dismissed,  by  the  appellate  term  (110  Misc.  Rep.  644,  181  N.  Y.  Supp. 
15),  and  plaintiff  appeals.  Determiiiation  of  the  Appellate  Term  af- 
firmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
MERRELL,  and  GREENBAUM,  JJ. 

Goldstein  &  Goldstein,  of  New  York  City  (Alex  Davis,  of  New  York 
City,  of  counsel,  and  David  Goldstein,  and  Aiken  A.  Pope,  both  of  New 
York  City,  on  the  brief),  for  appellant. 
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Samuel  Brand,  of  New  York  City  (Samuel  Brand,  of  New  York 
City,  of  counsel,  and  I.  Maurice  Wormser,  of  New  York  City,  on  the 
brief),  for  respondents. 

MERRELL,  J.  The  action  is  brought  by  the  Franklin  Fire  Insur- 
ance Company  of  Philadelphia  to  recover  of  the  defendants  Emanuel 
Weinberg  and  Julius  Weinberg  the  sum  of  $236.01.  The  complaint  al- 
leges that  on  or  about  the  21st  day  of  March,  1917,  the  plaintiflf  issued 
a  policy  of  insurance  to  the  defendants,  wherein  and  whereby  the  plain- 
tiff agreed  to  indemnify  the  defendants  from  any  damage  sustained  by 
reason  of  sprinkler  leakage;  that  thereafter,  and  on  or  about  the  3d  of 
January,  1918,  the  defendants  sustained  damages  as 'the  result  of 
sprinkler  leakage;  and  that  the  defendants  filed  proof  of  loss,  and 
plaintiff  paid  the  defendants  the  aforesaid  sum  of  $236.01.  The  com- 
plaint then  alleges  that  the.  policy  of  insurance  provided  that  upon 
payment- of  the  loss  the  plaintiff  should  be  subrogated  to  the  extent  of 
such  payment  to  the  defendants'  right  of  recovery  against  any  person 
for  the  loss  resulting  therefrom,  and  that  the  defendants,  after  the  set- 
tlement, duly  assigned  to  the  plaintiff  all  such  rights  of  subrogation. 
The  complaint  then  states  that  after  the  aforesaid  settlement  the  de- 
fendants made  claiin  against  the  Metropolitan  Life  Insurance  Company 
for  damages  arising  out  of  and  connected'  with  the  said  sprinkler  loss, 
and  that  after  making  such  claim  the  Metropolitan  Life  In^rance 
Company  of  New  York  paid  to  the  defendants  the  sum  of  $394.90, 
and  that  in  consideration  of  such  p^ment  the  defendants  released  and 
discharged  by  an  instrument  in  writing  the  said  Metropolitan  Life  In- 
svjjpance  Company  from  any  and  all  claims  and  demands  arising  from 
or  connected  with  the  said  loss,  and  itom  any  and  all  claims  and  de- 
mands whatsoever,  and  that  the  acts  of  the  defendant  in  so  releasing 
and  discharging  the  said  Metropolitan  Life  Insurance  Company  were 
made  without  die  knowledge  pr  consent  of  the  plaintiff,  and  were  in 
violation  of  the  provisions  of  the  said  assignment,  and  i»  violation  of 
the  plaintiff's  subrogatory  rights,  and  that  by  reason  of  such  facts  the 
plaintiff  had  suffered  damages  in  the  sum  of  $236.01. 

Nowhere  in  the  complaint  is  it  jiUeged  that  the  Metropolitan  Life 
Insurance  Company  was  n^ligent,  and  that  such  negligence  caused  the 
loss,  nor  is  it  stated  that  the  Metropolitan  Life  Insurance  Company 
had  become  liable  to  the  defendants  for  the  loss  sustained  by  reason  of 
any  breach  of  contract.  Although  the  opinions  in  both  courts  are  de- 
voted to  consideration  of  the  question  of  negligence,  and  the  question 
of  whether  or  not  the  general  release  prevents  a  recovery  by  the  plain- 
tiff from  the  Metropolitan  Life  Insurance  Company,  it  seems  to  me 
that  the  gravamen  of  the  complaint  is  based  upon  the  breach  of  the 
policy  by  the  defendants,  in  that  the  defendants,  by  giving  the  aforesaid 

General  release,  have  deprived  the  plaintiff  of  its  subrogatory  rights, 
'he  Appellate  Term  has  held  that  the  plaintiff  has  wholly  failed  to 
show  that  the  Metropolitan  Life  Insurance  Company  was  guilty  of  any 
negligence,  or  that  such  company  had  breached  any  contract  with  the 
defendants  which  resulted  in  the  sprinkler  leakage.  In  this  respect  I 
think  that  the  learned  Appellate  Term  is  correct.    The  case  was  sub- 
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mitted  to  the  court  on  an  agreed  statement  of  facts,  substantij^lly  in 
accord  .with  the  allegations  of  the  complaint,  except  that  it  is  not  con- 
ceded that  the  defendants  are  liable  to  plaintiff  in  any  way,  or  that  the 
general  release  was  given  in  violation  of  the  plaintiff's  subrogatory 
rights. 

[1]  It  is  claimed  by  the  appellant,  I  think  without  justification,  that 
the  aforesaid  claim  made  by  the  defendants  against  the  Metropolitan 
Life  Insurance  Company  included  the  claim  for  loss  and  damage  al- 
leged to  have  been  sustained  by  the  aforesdd  sprinkler  leakage.  In 
support  of  such  claim  the  appellants  rely  upon  a  letter  written  by  the 
defendants,  under  date  of  February  21,  1918,  to  Messrs.  Heil  &  ^tem, 
the  agents  of  the  Metropolitan  Life  Insurance  Company,  defendants* 
landlord.  This  letter  refers  at  length  to  conversations  and  negotiations 
had  between  the  parties  respecting  the  claim  of  the  defendants  for 
damages  resulting  from  the  failure  of  tiie  Metropolitan  Life  Insurance 
Company  to  properly  heat  that  portion  of  the  leased  premises  occupied 
by  the  defendants.  The  letter  states  that  it  was  necessary  for  the  de- 
fendants to  install  radiators;  that  there  had  been  at  least  13  heatless 
days,  when  the  employes  of  the  defendants  could  not  work,  or  could 
only  work  a  part  of  the  time ;  and  that  inclosed  with  the  letter  was  the 
defendants'  claim.    The  letter  contained  the  following  statement : 

"Another  loss,  for  example,  due  to  the  cold  temperature  in  our  pla<!e,  was 
caused  by  the  sprinkler  pipe  bursting  in  our  dress  stock  room,  and  flooding 
the  entire  floor  and  part  of  the  sixth  floor,  and  damaging  over  $500  worth  of 
onr  dresses." 

[2]  It  is  claimed  by  the  appellant,  and  was  held  by  the  Municipal 
Court,  that  the  defendants  cannot  now  be  heard  to  say  that  the  dam- 
age caused  by  the  bursting  sprinkler  was  not  the  result  of  the  negli- 
gence of  the  Metropolitan  Life  Insurance  Company,  and  that  without 
question  the  general  release  covered  such  damage.  It  is  quite  clear  to 
me  that,  in  any  view  of'  the  case,  the  general  release  did  m  fact  cover 
all  claims  which  the  defendants  had  or  mi^^t  claim  to  have  against  the 
Metropolitan  Life  Insurance  Company,  whether  such  claims  were  for 
damages  resulting  from  the  lack  of  heat  or  from  any  other  cause,  and 
that  the  Metropolitan  Life  Insurance  Company,  so  far  as  the  defend- 
ants were  concerned,  was  entirely  released  and  discharged  from  any 
and  all  liability.  It  therefore  follows  that  such  general  release  would 
actually  prevent  the  plaintiff  from  recovering  any  sum  from  the  Met- 
ropolitan Life  Insurance  Company  upon  the  theory  of  subrogation  or 
otherwise.  Inclosed  with  the  aforesaid  letter  of  February  21,  1918, 
was  the  itemized  claim  of  the  defendants  against  the  Metropolitan  Life 
Insurance  Company.  This  claim  does  not  in  any  way  mention  any 
loss  or  damage  claimed  to  have  been  suffered  by  the  defendants  by 
reason  of  the  bursting  sprinkler  pipe.  It  is  therefore  apparent  from 
the  facts  stipulated  that  no  part  of  the  money  which  was  paid  by  the 
Metropolitan  Life  Insurance  Company  did  actually  cover  the  claim  for 
damages  arising  out  of  the  bursting  sprinkler. 

[3,  4]  The  sum  paid  by  the  Metropolitan  Life  Insurance  Company, 
which  was,  as  aforesaid,  $394.90,  is  exactly  the  amount  claimed  by  the 
defendants  to  have  been  paid  out  by  them  for  installing  heaters,  as 
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shown  by  their  claim.  So  that  it  appears  from  the  stipulated  facts  that 
the  claim  was  adjusted  on  the  theory  that  the  Metropolitan  Life  Insur- 
ance Company  was  liable  to  pay  the  defendants  their  actual  expense  by 
reason  of  the  installation  of  heaters  to  furnish  heat  during  the  period 
when  the  Metropolitan  Life  Insurance  Company  had  failed  to  heat  de- 
fendants' premises.  Such  being  the  case,  there  is  no  fact  stipulated 
which  proves  or  tends  to  prove,  either  by  way  of  direct  proof  or  ad- 
mission, that  the  damage  suffered  by  the  defendants  by  reason  of  the 
leaking  sprinkler  was  caused  by  the  negligence  of  the  Metropolitan 
Life  Insurance  Company  or  by  its  failure  to  properly  heat  the  rooms 
of  the  defendants.  Such  being  the  case,  there  is  not  a  scintilla  of  evi- 
dence or  proof  in  the  record  upon  which  anjr  damages  can  be  predi- 
cated. 

[5]  The  fact  that  the  defendants  did  so  execute  the  general  release 
would,  I  believe,  have  been  a  good  defense  to  an  action  brought  by  the 
defendants  against  the  plaintiff  under  the  policy.  Bloomingdale  v.  Co- 
lumbia, Insurance  Co.  (Sup.)  84  N.  Y.  Supp.  572.  In  other  words,  if 
the  defendants,  having  executed  the  general  release  in  question,  had 
then  sued  the  plaintiff  to  recover  damages  for  the  loss  under  the  policy, 
the  plaintiff  might  have  set  up  such  general  release  as  a  defense,  for 
the  defendants  would  not,  in  such  event,  have  been  entitled  to  recover 
under  the  policy  which  the  defendants  had  themselves  breached,  for 
certainly  the  general  release  would  deprive  the  plaintiff  of  its  right  of 
subrogation  to  which  it  was  clearly  entitled  under  the  provisions  of  the 
policy.  The  plaintiff,  however,  in  this  action  sought  to  recover  dam- 
ages, and  it  was  necessary  for  the  plaintiff  to  show  that  it  had,  in  fact, 
sustained  substantial  damages  before  the  plaintiff  would  be  entitled  to 
recover.  In  order  to  succeed  it  was  necessary  for  the  plaintiff  to  show 
that  there  was  some  person  or  corporation  liable  to  pay  for  the  loss 
sustained,  eitljer  by  reason  of  negligence  or  out  of  some  breach  of 
contract.  As  abo\'e  noted,  the  facts  do  not  show  that  the  Metropolitan 
Life  Insurance  Company  was  in  any  way  negligent  or  that  the  damage 
occurred  by  reason  of  any  breach  of  contract. 

[6]  The  mere  fact  that  the  defendants  in  the  letter  stated  that  ad- 
ditional damages  had  been  suffered  by  reason  of  the  leaking  sprinkler 
is  no  evidence  of  negligence  on  the  part  of  the  Metropolitan  Life  In- 
surance Company,  and  certainly  is  no  proof  that  the  sprinkler  was 
caused  to  leak  by  reason  of  lack  of  heat.  Moreover,  the  fact  that 
the  defendants  did  not  include  such  loss  in  the  account  contained  in 
this  letter  shows  conclusively  that  the  defendant  was  dot  making  any 
claim  against  the  Metropolitan  Life  Insurance  Company  for  damages 
sustained  by  the  sprinkler  leakage.  It  therefore  follows  that,  giving 
the  plaintiff  the  advantage  of  all  possible  inferences,  it  has  failed  to 
show  that  it  could  have  recovered  any  damages  from  the  Metropoli- 
tan Life  Insurance  Company,  had  the  defendants  not  executed  the 
general  release. 

The  determination  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 
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Id  T6  GUNTHER. 

(Supreme  Court,  Appellate  Division,  Fijrst  Department.    May  27,  1921.) 

1.  Tnisls  <&s>169 (1)— Order  purporting  to  appoint  sole  trustee  and  invest  faim 

with  powers  of  original  trustee  is  improper. 

Under  Personal  Property  Law,  §  20,  and  Real  Property  Law,  {  111, 
both  of  which  proride  that,  if  on  the  death  of  trustee  the  trust  be  un- 
executed, it  shall  in  the  absence  of  a  contrary  direction  vest  in  the  Su- 
preme Ck>urt,  and  shall  be  execute  by  some  person  appointed  by  the 
court,  an  order  purporting  to  appoint  a  sole  trustee  of  a  trust  as  successor 
to  and  in  place  of  deceased  trustee,  and  to  vest  him  with  all  the  estate 
and  powers  given  to  the  original  trustee  is  improper,  for  the  trust  re- 
mains vested  in  the  Supreme  Court  and  is  merely  executed  by  an  agent  ap- 
pointed bv  it. 

2.  Trusts  ^i@=s»287--In  appointiDg  agent  to  cany  out  unexecuted  trusts  Su- 

preme Court  should  exeroise  dtecretioa  with  due  regurd  to  the  reasonable 
wishes  of  the  beneficiaries. 

While  the  power  to  appoint  an  agent  to  carry  out  an  unexecuted  trust  is 
under  Personal  Property  Law,  |  20,  and  Real  Property  Law,  §  111,  resi- 
dent in  the  Supreme  Court  alone,  and  parties  tn  interest  cannot  by  con- 
sent oust  the  court  of  its  power  of  selection  by  compelling  it  to  appoint  one 
on  whom  the  parties  agreed,  the  discretion  of  the  court  should  be  exer- 
cised with  due  regard  to  the  reasonable  wishes  of  the  beneficiaries. 

3.  Trusts  €==>287— Appointment  of  individual  agent  when  benefldary  and  re- 

maindermen desired  appointment  of  corporate  agent  to  carry  out  unexecut- 
ed trust  erroneous. 

Where  the  sole  beneficiary  of  a  trust,  as  well  as  the  remainderman,  on 
death  of  the  trustee  made  application  for  the  appointment  of  s.  «rust 
company  as  agent  to  avoid  subsequent  changes,  it  was  improper  for  the- 
Supreme  Court,  contrary  to  the  wishes  of  all  of  the  parties  In  interest  to 
appoint  an  individual  a^ent  pursuant  to  the  power  given  by  Personal 
Property  Law,  f  20,  and  Real  Property  Law,  |  111,  where  there  had  been 
considerable  previous  expense  in  changing  trustees,  and  the  expense  of 
procuring  the  bond  necessary  for  an  individual  trustee  would  greatly  re- 
duce the  income  of  the  beneficiary. 

4.  Trusts  <&='287— Individual  agent  shoold  give  bond  in  at  least  the  amoont 

of  the  trust. 

Where  the  trust  property  amounted  to  over  $200,000,  and  was  Invested 
in  bonds  and  other  high-grade  securities,  an  agent  appointed  by  the 
Supreme  Court  to  carry  out  the  unexecuted  trust  should  give  a  bond  at 
least  in  the  amount  of  $250,000,  which  was  the  amount  required  of  his 
predecessor,  or  if  not  double  that  sum,  and  areqnirement  that  he  merely 
famish  a  bond  for  $20,000  is  improper. 

Appeal  from  Special  Term,  New  York  County. 

In  the  matter  of  the  application  of  Caroline  McCoon  Gunther  for 
the  appointment  of  a  trustee  of  the  trusts  created  for  her  benefit  b)^ 
the  last  will  arid  testament  of  Cornelius  McCoon,  deceased,  instead  oi 
Frederick  W.  Gunther,  sole  trustee,  now  deceased.  From  orders  ap- 
pointing Robert  L<ee  Morrell  sole  trustee,  and  denying  a  motion  for 
reargument  and  to  vacate  such  order,  and  for  the  appointment  of  the 
Guaranty  Trust  Company  as  trustee,  Caroline  McCoon  Gunther,  sole 
beneficiary,  and  others  as  remaindermen  appeal.  Reversed  and  re- 
mitted for  further  proceedings. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
MERRELL,  and  GREENBAUM,  JJ. 

^s^^For  other  cases  see  same  topic  ft  KET-NUMBBR  in  aU  Key-Numbered  Digests  ft  Indexes 
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Eastman  &  Eastman,  of  New  York  City  (Wilson  W.  Thompson,  of 
New  York  City,  of  counsel),  for  Caroline  McCoon  Gunther. 

William  Greenthal,  of  New  York  City,  special  guardian,  for  Carol)m 
Frances  McCoon. 

Murray,  IngersoU,  Hoge  &  Humphrey,  of  New  Yoric  City  (Theo- 
dore P.  Humphrey,  of  New  York  City,  of  counsel),  for  Alice  McCoon 
and  Edith  McCoon. 

Robert  Lee  Morrell,  of  New  York  City,  pro  se. 

DOWLING,  J.  The  testator,  Cornelius  McCoon,  died  on  January 
13,  1884,  leaving  a  will  and  six  codicils  thereto.  Thereunder  certain 
trusts  were  created,  including  the  one  giving  rise  to  this  proceeding, 
which  was  set  forth  in  the  fourth  paragraph  of  the  will,  and  was  for 
the  benefit  of  his  daughter,  Caroline  Augusta  McCoon,  the  petitioner 
herein,  now  known  as  Caroline  McCoon  Gunther,  who  is  entitled  to 
the  income  of  the  trust  estate  for  life.  The  will  and  codicils  were 
duly  admitted  to  probate  by  the  Surrogate's  Court  of  New  York  Coun- 
ty on  January  28,  1884.  Thereunder  four  executors  and  trustees  were 
appointed,  one  of  whom,  Benjamin  B.  Sherman,  never  qualified,  and 
died  on  May  2,  1885.  The  other  three  executors  and  trustees  qualified 
and  acted,  but  one  of  them,  Jacob  K.  Lockman,  resigned  on  April  IS, 
1887,  and  died  on  March  22,  1904.  A  third  executor  and  trustee,  Cath- 
arine Adelia  McCoon,  died  on  November  24,  1905.  The  last  surviv- 
ing executor  and  trustee,  James  Henry  MlcCoon,  son  of  testator,  was 
subsequently  judicially  declared  to  be  of  unsound  mind.  His  letters 
testamentary  accordingly  were  revoked  by  the  Surrogate's  Court  on 
February  IS,  1906;  he  was  removed  as  trustee  by  the  Supreme  Court 
on  July  27,  1906,  and  he  died  on  December  9,  1906.  Thereupon  Fred- 
erick W.  Gunther,  the  husband  of  the  petitioner,  was,  on  July  27,  1906. 
appointed  by  the  Supreme  Court  to  execute  the  trust  for  her,  and  acted 
in  that  capacity  until  his  death  on  February  17,  1920.  It  was  to  secure 
the. appointment  of  his  successor  as  trustee  that  this  proceeding  was 
brought. 

The  other  next  of  kin  of  the  testator  and  the  remaindermen  of  Mrs. 
Gunther'y  trust  estate  are  Edith  McCoon  and  Carolyn  Prances  Mc- 
Coon, the  latter  an  infant  over  18  years  of  age;  they  being  grand- 
daughters of  testator,  the  only  issue  of  his  son  James  Henry  McCoon. 
The  trust  fund  held  for  Mrs.  Gunther's  benefit  during  her  life  has  been 
increased  by  one-third  of  a  trust  fund  created  for  the  benefit  of  her 
tsister  Mrs.  Annie  A.  Waterbury,  who  died  July  17,.  1905,  without 
issue. 

The  trust  estate  of  the  petitioner  now  amounts  to  $213,000,  all  in- 
vested in  guaranteed  bonds  and  mortgages  the  gross  annual  income 
from  which  is  $10,130.  On  September  30,  1920,  the  petitioner  made 
application  to  the  Supreme  Court  for  the  appointment  of  a  trustee,  set- 
ting forth  in  her  petition  all  the  facts  relating  to  the  trust  estate  and 
concluding  by  stating : 

"That  by  reason  of  the  death  of  said  Frederick  W.  Gunther  who  was  the 
sole  trustee  of  said  trusts,  It  has  become  necessary  for  the  i^otection  abC 
preservation  of  said  trust  estates,  and  for  the  protection  of  the  Interest  of 
your  petitioner  as  life  beneficiary  thereof,  and  for  the  protection  of  the  re- 
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mainder  interests  therein  of  said  Edith  McCoon  and  Oarolyn  F.  McCoon,  that 
some  competent  person  or  corporation,  or  both,  be  appointed  by  this  court 
as  trustee  or  trustees  of  said  trusts  in  the  place  and  stead  of  said  Frederick 
W.  Ounther,  deceased. 

"Wherefore  your  petitioner  prays  that  the  Guaranty  Trust  Company  of  New 
York  be  appointed  the  new  trustee  of  the  trusts  created  for  the  benefit  of  your 
-petitioner,  Caroline  McCoon  Gunther,  by  the  will  of  Cornelius  McCoon,  de- 
ceased, as  successor  to,  and  in  the  place  and  stead  of  the  said  Frederick  W. 
Gunther,  deceased,  with  all  the  authority  and  power  giren  by  said  will  of 
Cornelius  McCOon,  deceased,  to  the  executors  and  trustees  therein  named,  as 
though  the  said  Guaranty  Trust  Company  had  been  originally  named  in  said 
will  as  executor  thereof  and  trustee  of  said  trusts;  that  an  order  of  this 
court  be  made,  requiring  the  said  Edith  McCoon  and  Carolyn  F.  McCoon 
and  said  Alice  M.  McCoon,  as  guardian  of  the  property  of  said  Carolyn  F. 
McCoon,  to  show  cause  why  the  prayer  of  your  petitioner  should  not  be 
granted ;  and  that  your  petitioner  have  such  further  or  other  decree,  order  or 
relief  in  the  premises  as  may  be  just  and  proper." 

To  this  petition  was  annexed  the  consent  of  the  Guaranty  Trust 
Company  to  act  as  such  trustee.  An  order  to  show  cause  was  issued, 
upon  the  filing  of  the  petition  and  consent,  directing  Edith  McCoon. 
Carolyn  F.  McCoon,  and  Alice  M.  MtCoon  as  the  general  guardian  of 
the  property  of  Carolyn  F.  McCoon,  an  infant,  to  show  cause  why  the 
prayer  of  the  petitioner  should  not  be  granted.  Thereafter,  by  order 
of  the  Supreme  Court,  William  Greentluil,  Esq.,  was  appointed  special 
guardian  for  Carolyn  F.  McCoon  in  the  proceeding,  on  the  petition  of 
her  mother,  showing  that  the  daughter  was  then  over  17  years  of  age. 
The  special  guardian  duly  qualified.  Edith  McCoon  and  Alice  M. 
McCoon,  as  general  guardian  of  the  property  of  Carolyn  F.  McCoon, 
filed  answers  to  the  petitioner  subscribed  by  their  attorney  and  verified 
by  them,  admitting  all  the  allegations  therein  contained,  joining  in  the 
prayer  of  the  petition  and  asking  specifically  for  the  appointment  of  the 
Guaranty  Trust  Company  as  trustee  of  the  trusts  created  for  the  bene- 
fit of  Caroline  McCoon  by  the  last  will  and  testament  of  Cornelius 
McCoon,  deceased.  The  answer  of  the  special  guardian  was  the  usual 
answer  interposed  for  an  infant,  submitting  the  rights  and  interests 
to  the  protection  of  the  court.  The  special  guardian  also  filed  his  re- 
port with  the  court  wherein  he  stated  that  he  had  examined  all  the 
papers  in  the  proceeding  including  the  consent  of  the  Guaranty  Trust 
Crmpany  and  found  them  correct. 

A II  these  papers  were  recited  in  a  proposed  order,  submitted  to  the 
court  by  the  attorneys  for  the  petitioner,  and  containing  the  name  of 
the  Guaranty  Trust  Company  as  trustee.  The  entry  of  the  order  was 
consented  to  in  writing,  at  the  foot  thereof,  by  the  attorney  for  Edith 
McCoon  and  Alice  M.  McCoon  as  guardian  of  Carolyn  F.  M'cCoon. 
The  learned  court,  however,  without  any  notice  to  the  attorneys  of  any 
objection  to  the  order  proposed,  struck  out  the  name  of  the  Guaranty 
Trust  Company  wherever  it  appeared  in  the  order  and  inserted  the 
name  of  Robert  Lee  Morrell,  Esq.,  as  trustee,  and  required  him  to  file  a 
bond  for  the  faith  fulperformance  of  his  trust  with  sufficient  sureties 
in  the  sum  of  $20,000.  The  order  so  made  was  dated  November  1, 
1920. 
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Thereupon  attorneys  for  the  petitioner,  the  special  guardian,  and 
the  attorneys  for  Alice  M.  McCoon,  as  general  guardian  of  Carolyn 
F.  McCoon  and  Edith  McCoon,  moved — 

"for  leave  to  renew  the  motion  heretofore  made  in  the  above-entitled  proceed- 
ing for  the  appointment  of  the  Guaranty  Trust  Company  of  New  York  as 
successor  trustee  of  and  under  the  last  will  and  testament  of  Cornelias  Mc- 
Coon, deceased,  for  a  reargument  and  rehearing  of  the  said  motion,  for  the 
vacation,  cancellation,  setting  aside  and  resettlement  of  the  order  dated  No- 
vember 1,  1920,  appointing  Robert  I^ee  Morrell,  Esq.,  to  execute  said  trusts, 
and  generally  for  the  relief  prayed  for  in  the  petition  herein,  and  in  the 
annexed  affidavits,  and  for  such  other  and  further  relief  in  the  premises  as  to 
the  court  may  seem  proper." 

In  support  of  this  application  the  petitioner  made  afEdavit  that — 

"deponent  desired  the  appointment  of  a  trust  company  in  preference  to  an 
individual  for  many  reasons.  That  during  the  enjoyment  of  the  trust  estate 
herein  by  deponent  as  its  sole  life  beneficiary,  there  have  been  several  sub- 
stitutions or  appointments  of  trustees  made  necessary  by  reason  of  their  death 
during  the  administration  of  the  trust  estate,  and  that  deponent  desired  to 
avoid  the  trouble,  annoyance,  and  expense  of  any  further  unnecessary  pro- 
ceedings in  the  adminii^ration  of  this  estate,  and  desires  to  be  relieved  from 
further  anxiety  in  this  matter.  Without  intending  In  any  way  to  reflect 
upon  Mr.  Robert  Lee  Morrell,  whom  the  court  has  named,  dei>onent  alleges 
that  if  any  individual  were  made  successor  trustee  herein,  she  would  feel  it 
incumbent  upon  her  to  maintain  vigilance  with  regard  to  the  general  manage-  * 
ment  and  administration  of  the  trust  estate.  The  deponent,  because  of  the 
nature  of  the  trust,  and  its  purpose  of  creation,  feels  she  should  not  be  sub- 
jected to  the  trouble,  annoyance  and  responsibilities  of  business,  and  believes 
that  all  such  questions  would  be  avoided  by  the  appointment  of  the  Guaranty 
Trust  Company  of  New  York.  That  the  Guaranty  Trust  Company  of  New 
York  is  the  largest  and  one  of  the  most  financially  responsible  trust  companies 
in  the  world  and  has  a  well-established  reputation  for  skiU  and  efficiency  in 
the  management  of  trust  estates,  and  has  a  trained  force  able  to  administer 
such  estates,  with  celerity,  good  business  judgmAit  and  at  a  minimum  of 
cost.  That  deponent  is  not  acquainted  with  Robert  Lee  Morrell,  Esq.,  the 
person  designed  by  this  court  in  the  place  of  deponent's  choice  or  selection,  to 
wit,  the  Guaranty  Trust  Company  of  New  York,  and  your  deponent  opxK>ses 
^  his  appointment,  and  hereby  renews  her  request  for  the  appointment  of  the 
uuaranty  Trust  Company  of  New  York." 

Mrs.  Alice  M.  McCoon,  mother  of  the  remaindermen,  Edith  McCoon 
and  Carolyn  F.  McCoon,  made  a  supporting  affidavit,  which  set  forth 
that  on  the  appointment  of  Frederick  W.  Gunther,  husband  of  the  pe- 
titioner, as  trustee,  he  was  required  to  give  a  bond  in  the  sum  of  $250,- 
000.    She  further  set  forth : 

**That  the  said  Carolyn  Prances  McCoon,  although  an  infant  is  of  the 
age  of  17  years  and  upwards  and  will  be  18  years  of  age  on  the  25th  day  of 
January  next.  That  she  is  a  young  woman  of  good  education  and  good 
understanding,  and  is  and  has  been  for  several  years  past  famiUar  with  aU 
of  her  unancial  affairs  and  with  the  details  and  affairs  of  the  trust  herein. 
That  the  appointment  of  the  Guaranty  Trust  Company  of  New  York  was 
sought  by  said  infant  through  deponent  as  her  general  guardian,  with  full 
personal  knowledge,  consent,  and  approval  of  said  infant  and  also  such  nomi- 
nation was,  so  far  as  is  permissible  by  law,  approved  of  and  consented  to  by 
the  guardian  ad  litem  of  said  infant.  That  it  was  the  unanimous  wish  of 
all  the  parties  hereto,  and  they  all  agreed  and  now  agree  to  the  appointment 
of  the  Guaranty  Trust  Company  of  New  York  as  such  successor  trustee. 
That  upon  the  hearing  heretofore  had  heroin  no  challenge  was  made  as  to  the 
fitness,  experience,  skill  and  efficiency  of  said  Guaranty  Trust  Company  ot 
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New  ^ork  to  quality  and  act  and  ]>roperly  administer  the  unexecuted  trust 
herein.  That  the  reasons  why  the  petitioner,  Caroline  McCoon  Gunther, 
the  life  benehciary  of  said  trust,  has  instituted  this  proceeding  for  the  ap^ 
pointment  of  the  Guaranty  Trust  Company  of  New  Xork  as  such  successor 
trustee,  and  why  deponent  as  such  general  guardian,  and  said  Infant,  Carolyn 
i'rances  McCoon,  and  the  respondent,  Edith  McCoon,  have  desired  its  appoint- 
ment as  such  successor  trustee  are  as  follows:  The  Guaranty  Trust  Com- 
pany of  New  Yorjt  is  duly  authorized  under  the  laws  of  the  State  of  New 
York  to  act  as  a  testamentary  trustee  and  as  a  successor  trustee  herein.  It 
is  the  largest  trust  company  in  the  world,  and  is  trustee  of  numberless  estates 
of  large  size  ancl  Importance,  and  has  a  well-established  reputation  for  sklU 
and  elQciency  in 'the  management  of  such  estates,  and  a  trained  force  able  to 
administer  such  trusts  with  celerity,  good  business  judgment  and  at  a  mini- 
mum of  cost  That  by  reason  of  the  death  or  resignation  of  the  four  prior 
indiyidual  trustees,  the  trust  estate  herein  has  already  been  put  to  great 
expense  and  rlsK,  and  the  life  beneficiary  and  remaindermen  have  been  greatly 
inconyenienced  and  their  Interests  therein  jeopardized.  The  appointment  of 
the  Guaranty  Trust  Company  of  New  York  was  accordingly  sought  in  part  by 
the  parties  hereto  in  order  that  they  might  be  assured  that  all  necessity  for 
any  further  substitution  of  a  trustee  would  be  avoided.  Moreover,  for  over  16 
years  your  deponent  has  maintained  a  bank  account  with  such  trust  company 
and  that  each  of  her  daughters  has  also  an  account  with  the  same,  and  that 
she  and  her  daughters  have  had  many  and  satisfactory  business  transactions 
with  the  said  company,  and  that  for  ovef  15  years  past  she  has  continuously 
consulted  with  said  company  In  respect  to  tovestments.  That  she  and  her 
said  daughters  are  personally  acquainted  with  the  ofiicers  and  agents  who 
would  have  immediate  charge  of  the  management  of  such  trust  estate.  That 
each  and  all  of  the  persons  interested  herein  oppose  the  appointment  of  Bob- 
ert  Lee  Morreli,  Esq.,  as  such  substituted  trustee.  Mr.  Morrell  is  a  stranger 
to  each  and  all  of  the  parties  hereto,  and  be  has  no  knowledge  or  familiarity 
with  the  trust  herein,  its  condition  or  its  prior  history,  or  the  wishes,  con- 
ditions and  circumstances  of  the  parties  interested  herein." 

"All  the  parties  interested  in  the  trust  have  known  and  are  on  intimate 
relations  with  the  Guaranty  Trust  Company  of  New  York,  or  approve  gen- 
erally of  its  selection.  That  said  company,  as  aforesaid.  Is  the  largest  and  one 
of  the  most  financially  responsible  trust  con^anies  in  the  world.  That  your 
petitioner  believes  that  it  would  be  fbr  the  best  interests  of  the  trust  estate 
and  the  persons  interested  therein  that  the  relations  existing  between  such 
persons  and  the  trustee  should  be  harmonious.  That  deponent  believes  that 
the  appointment  of  the  Guaranty  Trust  Company  of  New  York  would  pro- 
mote the  execution  of  the  trust  and  would  tCJMl  to  promote  harmonious  rela- 
tions amon?  all  the  parties  interested.  That  your  deponent  further  states 
that  she  believes  that  the  appointment  of  the  Guaranty  Trust  Company  of 
Ncyp  York  would  generally  facilitate  the  execution  of  said  trust  and  would 
avoid  the  disadvantages  arising  through  the  appointment  of  an  individual 
with  the  uncertainty  of  his  term  of  life,  and  with  the  additional  expense  neces- 
sarily attendant  thereon." 

She  also  set  forth : 

"That  deponent  verily  believes  that  the  matter  herein*  was  submitted  to 
the  court  in  an  Informal  way  and  that  all  of  the  facts  hereinbefore  set  forth 
were  not  at  that  time  fully  brought  to  the  attention  of  the  court,  and  that 
the  reasons  for  and  the  propriety  of  the  appointment  of  the  said  Guaranty 
Trust  Company  of  New  York  were  not  fully  set  forth  In  the  papers  before 
the  court  and  that  they  were  not  fully  explained  by  affidavit  or  otherwise." 

Edith  McCoon,  the  adult  remainderman,  submitted  an  affidavit 
stating  that  all  the  statements  contained  in  the  affidavit  of  her  mother 
were  true,  and  that  she  desired  the  appointment  of  a  trust  company  in 
preference  to  an  individual  as  trustee,  believing  it  would  best  serve 
the  interests  of  the  trust  estate,  in  which  several  substitutions  of 
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trustees  had  already  been  necessitated  by  death.  She  also  set  forth 
that  she  was  acquainted  with  the  officers  of  the  Guaranty  Trust  Com- 
pany wherein  she  had  a  bank  account,  and  in  whom  she  had  full  confi- 
dence.   She  concluded  by  saying: 

"That  deponent  is  not  acquainted  with  Bobert  Lee  MorreU,  the  person  de- 
signed by  this  court,  and  opposes  such  appointment.  That  deponent  has  sub- 
stantial rights  in  this  proceeding  and  believes  that  her  interest  herein  would 
be  best  served  and  protected  by  the  appointment  ot  the  Guaranty  Trust 
Company  as  successor  trustee." 

Carolyn  F.  McCoon,  the  infsint  remainderman,  made  affidavit  that 
she  would  become  19  years  of  age  within  two  months,  that  she  was 
familiar  with  the  nature  of  the  proceeding  and  the  purpose  of  its  in- 
stitution, and  that  she  sought  the  appointment  of  the  Guaranty  Trust 
Company  as  successor  trustee,  and  opposed  the  appointment  of  Mr. 
Morrell,  respectfully  requesting  the  court  to  appoint  the  Trust  Com- 
pany. 

The  learned  court,  despite  this  application  of  all  the  parties  interested 
in  the  estate,  denied  the  motion. 

[1]  At  the  outset,  it  should  be- said  that  there  is  not  the  slightest  re- 
flection made  by  any  of  the  appellants  upon  the  character,  the  ability  or 
the  rectitude  of  Mr.  Morrell.  He  did  not  seek  the  appointment  as 
trustee  herein,  and  his  sole  concern  in  defending  the  appeal  is  his  feel- 
ing that  it  is  his  duty  to  sustain  the  order  because  of  the  confidence  re- 
posed in  him  by  the  learned  justice  who  appointed  him.  The  objec- 
tions are  not  urged  against  him  personally.  They  would  apply  with 
equal  force  to  any  individual  trustee  and  are  based  on  the  desire  of 
all  the  persons  interested  in  the  trust  estate  to  avoid  a  repetition  of  the 
expense,  annoyance,  and  care  to  which  they  have  been  subjected  by 
the  unusually  chequered  history  of  this  trust  estate  in  its  37  years  of 
existence.  Not  only  do  they  seek  the  stability  and  freedom  from  nat- 
ural death  of  a  corporate  trustee,  but  they  have  special  reasons  for  de- 
siring the  appointment  of  the  Guaranty  Trust  Company  with  which 
they  have  sustained  continuing  relations  of  trust  and  confidence. 
Moreover,  they  do  not  desire  to  be  put  to  the  expense  of  premiums  on 
bonds  and  of  successive  accountings  whenever  a  new  individual  trus- 
tee might  be  required.  It  seems  to  me  that  in  view  of  the  record  of 
the  happenings  in  this  estate,  the  desire  of  the  life  tenant  and  the  re- 
maindermen to  have  a  corporate  trustee,  removed  from  the  vicissitudes 
of  individual  life,  is  quite  reasonable  and  proper. 

Of  course,  the  Responsibility  for  the  appointment  of  a  trustee  herein 
rests  with  the  Supreme  Court  Section  20  of  the  Personal  Property 
I/aw  (Consol.  Laws,  c.  41)  provides  that — 

**On  the  death  of  a  last  surviving  or  sole  surviving  trustee  of  an  exprea 
trust,  the  trust  estate  does  not  pass  to  his  next  of  kin  or  personal  representa- 
tive, but,  if  the  trust  be  unexecuted,  in  the  absence  of  a  contrary  direction  on 
the  part  of  the  person  creating  the  same,  it  vests  in  the  Supreme  Ck>urt  and 
shall  be  executed  by  some  person  appointed  by  the  court,  whom  the  court  may 
invest  with  all  or  any  of  the  powers  and  duties  of  the  original  trustee  or 
trustees.  The  beneficiary  or  beneficiaries  of  the  trust  shall  have  such  notice 
as  the  court  may  direct  of  the  appUcation  for  the  appointment  of  such  person ; 
and  the  person  appointed  shall  give  such  security  as  the  court  may  require 
and  shall  be  subject  to  the  same  requirements  of  law  as  to  accounting  and  as 
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to  the  administratloii  of  the  trust  as  syply  to  testamentary  tmstees;  and 
fihall  be  entitled  to  inch  compensation  for  his  services  by  way  of  commis- 
sions as  may  be  fixed  by  any  conrt  which  lias  power  to  pass  ap6n  his  final 
account,  which  shall  in  no  case  exceed  that  now  allowed  by  law  to  executors 
and  administrators,  besides  his  Just  and  reasonable  expense  in  the  matter 
in  Which  he  is  appointed." 

As  to  real  property  a  similar  pn>vision  is  made  by  section  111|  Real 
Property  Law»(Consof.  Laws,  c.  50). 

The  learned  respondent  has  called  attention  to  the  fact  that  the  or- 
der is  improper  in  form,  in  that  it  purports  to  appoint  a  sole  trustee 
of  the  trusts  in  question  as  successor  to  and  in  the  place  and  stead  of 
the  deceased  sole  trustee,  and  to  vest  him  "with  all  the  estate  given 
and  bequeathed  by  said  will  of  Cornelius  McCoon,  deceased,  in  trust 
for  Caroline  McCoon  Gunther,  and  with  all  the  rights,  powers,  duties, 
privileges,  and  benefits  belonging  or  incidental  to  ^id  trust,  and  as 
expressed  and  contained  in  said  will,  as  if  the  said  Robert  Lee  Morrell 
had  been  originally  named  in  said  will  as  executor  thereof  and  as  sole 
trustee  of  said  trusts  created  for  the  benefit  of  said  Caroline  McCoon 
Gunther" ;  whereas  under  the  statute,  in  case  of  the  death  of  a  sole 
surviving  trustee,  the  court  has  no  power  to  appoint  a  successor  trustee, 
but  the  trust  vests  in  the  Supreme  Court  and  shall  be  executed  by 
some  person  aK>ointed  by  the  court  who  is  invested  by  it  with  any  or 
all  of  the  powers  and  duties  of  the  original  trustee,  but  with  the  trust 
still  remaining  vested  in  the  court.  In  this  the  respondent  is  quite 
correct,  and  Ae  court  does  not  appoint  a  new  trustee  in  this  particular 
contingency,  hut  simply  an  agent  of  the  court  to  carry  out  the  unex- 
ecuted trust.  Wildey  v.  Robinson  85  Hun,  362,  32  N.  Y.  Supp.  1018; 
Wetmore  v.  Wetmore,  44  App.  Div.  52,  60  N.  Y.  Supp.  437 ;  Jewett  v. 
Schmitt,  83  App.  Div.  276,  82  N.  Y.  Supp.  49;  Matter  of  Gueutal,  97 
App.  Div.  530,  90  N.  Y.  Supp.  138.  The  form  of  the  order,  however, 
is  a  mere  irregulafity,  which  could  be  modified  to  express  the  statu- 
tory character  of  the  power  conferred. 

[2,  i]  But  while  the  power  is  resident  in  the  court  alone  to  apH 
point  an  agent  to  carry  out  the  unexecuted  trust,  and  while  the  par- 
ties in  interest  cannot  upon  consent  oust  the  court  of  its  power  of 
selection  by  compdling  it  to  appoint  any  one  upon  whom  they  may 
agree,  the  discretion  of  the  court  in  appointing  an  agent  should  be  ex- 
ercised with  due  regard  to  the  reasonaWe  wishes  of  those  entitled  to 
the  income  and  ultimate  ownership  of  the  principal  of  the  trust  fund. 
While  they  cannot  impose  their  will  upon  the  court,  the  court  should 
not  be  entirely  heedless  of  their  desires  in  relation  to  the  administration 
of  the  estate.  The  responsibility  for  the  preservation  of  the  estate  is 
on  the  court,  but  that  responsibility  can  be  adequately  discharged  with- 
out doing  violence  to  the  unanimous  wish  of  the  parties  interested  as 
to  the  kind  of  an  agent  to  be  appointed,  even  if  it  does  not  yield  to 
their  selection  of  a  particular  agent.  In  this  proceeding  the  reason  as- 
signed for  asking  the  court  to  select  a  corporate  agent  seems  to  be 
sufficient  to  warrant  the  granting  of  the  request.  Upon  the  motion 
for  a  reargument  herein,  the  reasons  were  set  forth  at  length  why  a 
trust  company  was  desired  to  be  appointed,  and  the  suggestion  made 
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in  Powers  v.  Powers,  189  App,  Div,  112,  178  N.  Y.  Supp.  297.  were 
all  complied  with,  so  that  the  objections  which  led  to  the  conclusion 
of  the  court  in  that  case  were  obviated  here.  The  power  of  the  ap- 
pointment vested  in  the  court  to  appoint,  trustees,  while  largely  dis- 
cretionary, is  not  to  be  exercised  arbitrarily,  but  wilii  due  consideration 
of  the  wishes  of  those  chiefly  interested,  except  where  there  is  some 
question  of  fitness  of  the  suggested  appointee,  or  where  the  beneficiaries 
fail  to  agree.  Quackenboss  v.  Southwick,  41'  N.  Y.  117;  Matter  of 
Morgan,  63  Barb.  621 ;  afiirmed,  66  N.  Y.  618. 

While  perhaps  the  original  application  did  not  sufficiently  advise  the 
court  that  a  corporate  trustee  was  desired  and  the  reasons  therefor, 
the  affidavits  submitted  on  the  motion  for  reargument  did  fully  set 
forth  all  the  consideration  which  moved  the  parties  in  interest  unan- 
imously to  ask  for  such  a  trustee,  and  in  the  exercise  of  sound  discre- 
tion,a  corporate  agent  to  carry  out  the  unexecuted  trust  should  have 
been  appointed  by  the  court,  though  not  necessarily  the  trust  com- 
pany suggested,  if  the  court  deemed  it  unsuitable  and  saw  fit  to  name 
another  which  it  thought  would  more  properly  administer  the  trust 

[4]  An  important  consideration  for  the  selection  of  a  corporate 
agent  is  the  saving  to  the  trust  estate  oi  the  expense  of  the  annual  pre- 
mium for  the  bond  which  an  individual  agent  would  be  required  to 
give.  The  amount  of  $20,000  fixed  by  the  court  was  entirely  inade- 
quate for  a  trust  estate  amounting  to  $213,000  with  an  annual  income 
amounting  to  $10,130.  When  the  petitioner's  husband  was  appoint- 
ed substituted  trustee  of  this  trust,  he  was  required  to  furnish  a  b<»id  in 
the  sum  of  $250,000.  There  is  no  reason  why  a  stranger  to  the  trust 
should  not  have  been  required  to  furnish  a  bond  in  at  least  the  same 
sum,  if  not  double  the  amount  involved,  and  the  annual  expense  for 
premiums  on  the  bond,  chargeable  against  the  trust  estate,  would  have 
very  materially  reduced  the  net  income  to  the  life  tenant. 

The  orders  appealed  from  will  therefore  be  reversed,  with  $10  costs 
and  disbursements  to  all  parties  sq)arately  appearing  upon  the  appeal 
and  filing  briefs  herein,  payable  out  of  the  trust  estate,  and  the  pro- 
ceeding will  be  remitted  to  Special  Term  for  the  appointment  of  a 
suitable  trust  company  as  agent  Jo  administer  the  unexecuted  trust  pur- 
suant to  the  provisions  of  section  20  of  the  Personal  Property  Law 
(Consol.  Laws,  c.  41).    All  concur. 
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(196  App.  Div.  766)  .  > 

DEXTEB  A  CARPENTER,  Ine.,  v.  LAKE  A  VfXFOBT  COAL 
C<mPORATIWI. 

(Supreme  Court,  Appellate  DiviaLoii,  First  Department.    May  27, 1921,) 

L  Attaclmieiit  <&=>102— Evidentiary  fact  sliowiiig  eontract  breacb  and  basiB 
for  damac^  must  be  presented. 

On  application  for  a  warrant  of  attachment,  it  Is  not  sufficient  to 
show  as  by  a  pleading  a  cause  of  action  for  damages  for  breach  of  a 
contract,  but  the  evidentiary  facts  showing  the  contract,  the  breach,  and 
basis  for  the  computation  of  the  damages  must  be  presented ;  but  this 
requirement  does  not  go  to  the  Juilsdictioa  of  the  court  to  grant  the 
warrant  of  attaohment,  for  it  is  not  a  statutory  requirement,  and  the 
Jurisdiction  of  the  court  in  such  matters  is  prescribed  by  statute. 

2.  Attachment  <&=>122  (2) ^Defects  held  curable  by  mating  leaFe  to  plain- 

tiff to  file  affidavits  nunc  pro  tunc  on  application  for  attachment. 

Where  moving  papers  are  insufficient  to  confer  jurisdiction  on  the 
court  to  issue  a  warrant  of  attachment,  a  Jurisdiaional  defect  may  not 
be  cured  oi  supplied  by  granting  leave  to  plaintiff  to  file  affidavits  nunc 
pro  tunc  pursuant  to  the  provisions  of  Code  Civ.  Proc  S  76S;  but  any 
other  omission  or  defect,  irregularity,  or  insufficiency  may  be  so 
remedied. 

3.  AttachBten*  #9l22(2)--F&pers  on  application  for  virarrant  lidd  free  fkvm 

jurisdictional  defects. 

Papers  on  application  for  attachment  in  an  action  against  a  foreign 
corporation  to  recover  damages  for  breach  of  a  contract,  although  they 
did  not  set  forth  the  contract  or  the  fkcts  in  detail  with  respect  to  the 
making  thereof,  diarging  by  way  of  condusions  of  facts  the  making 
and  breach  of  the  contract  and  plaintiff's  damages,  held  free  from  Juris- 
dictional defects,  under  €k)de  Civ.  Proc  SS  635,  636,  and  court  erred  in 
refusing  to  consider  supplemental  affidavits  under  section  768. 

4.  Attachment  ^=>122(1) — Supplementary   affidavit   on  iniplication  for  at- 

taclmient  held  to  sulficiently  show  pialntliTs  damages. 

In  an  action  for  damages  for  breach  of  contract  to  deliver  coal  at  a 
obtain  price,  a  supplemental  affidavit,  offered  in  connection  with  ap- 
plication for  warrant  of  attachment,  which  showed  the  market  price  and 
value  of  the  coal  at  the  time  and  place  of  delivery  in  the  precise  amount 
for  which  recovery  was  sought,  was  a  strict  compliance  with  the  require- 
mej>t  of  Code  Civ.  Proc  8  635,  that  the  facts  showing  plaintiff's  damages 
be  stated. 

Merrell,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Dexter  &  Carpenter,  Incorporated,  against  the  Lake  & 
Export  Coal  Corporation.  From  the  order  as  resettled,  vacating 
a  warraiit  of  attachment  against  property  of  the  defendant,  and  refus- 
ing to  permit  to  be  read  or  considered  certain  affidavits  permitted  to 
be  served  and  filed  by  the  court  on  return  of  the  motion  to  vacate  the 
warrant  of  attachment,  plaintiff  appeals.  Order  reversed,  and  supple- 
mental affidavits  received  and  filed  nunc  pro  tunc  as  of  date  of  issuance 
of  warrant  of  attachment,  warrant  reinstated,  and  motion  to  vacate  de- 
nied. 
— I ■■ .      ■   ■■ ■ I    ■    ■> ' 1. 1.  ■  ■  ■■     .1      I .         I       I ■ .  ■  ■  ■         ■      , 

^=s»For  other  caies  see  Mme  topic  ft  KBY-NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Argued  before  DOWLING,  LAUGHLIN,  PAGE,  MERRELL, 
and  GREENBAUM.  JJ. 

Davies,  Symmes  &  Schreibcr,  of  New  York  City  (W.  B.  Symmes, 
Jr.,  of  New  York  City,  of  counsel,  and  Harry  H.  Thurlow,  of  New 
York  City,  on  the  brief),  for  appellant. 

Benjamin  F.  Spellman,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  The  warrant  of  attachment  was  issued  on  the 
ground  that  the  defendant  is  a  foreign  corporation,  and  the  motion  to 
•vacate  it  was  made  on  the  original  papers.  The  plaintiff,  claiming  that 
the  objections  to  tne  sufficiency  of  the  papers  on  which  tiie  warrant  of 
attachment  was  granted  related  to  defects  or  insufficiencies  curable  by 
supplemental  affidavits  under  the  provisions  of  section  768  of  the 
Code  of  Civil  Procedure,  and  that  the  defects  or  insufficiencies  could 
be  cured  or  supplied  without  prejudice  to  any  intervening  rights,  on 
the  return  of  the  motion  asked  leave,  pursuant  to  those  provisions,  to 
serve  and  file  affidavits  for  that  purpose.  The  coUrt  thereupon  granted 
the  application  and  adjourned  the  hearing  on  the  motion;  and  on  the 
adjourned  day  the  court  ordered  that  the  affidavits  be  filed,  but  that 
they  be  not  considered  by  the  court,  either  in  deciding  the  motion  or 
in  determining  whether  the  defects  or  insufficiencies  in  the  original 
papers  would  be  cured  or  supplied  thereby  and  vacated  the  warrant  of 
attachment  on  the  ground  that  the  papers  on  which  it  was  granted  failed 
to  show  a  contract  between  the  plainti'ff  and  the  defendant,  or  that  the 
defendant  breached  it,  or  that  the  plaintiff  had  suffered  any  damage  by 
a  breach  thereof,  and  further  ordered  that  the  sheriff  release  the  prop- 
erty to  the  defendant  without  charge,  and  that  plaintiff  pay  the  pound- 
age fee  and  all  other  fees  in  connection  with  the  attachment 

[1,2]  The  original  papers  on  which  the  warrant  of  attachment  was 
issued  failed  to  comply  with  the  requirement  that  on  an  application  for 
a  warrant  of  attachment  it  is  not  sufficient  to  show  as  by  a  pleading  a 
cause  of  action  for  damages  for  breach  of  a  contract,  but  that  the 
evidentiary  facts  showing  the  contract,  the  breach,  and  basis  for  the 
computation  of  the  damages  must  be  presented.  Delafield  v.  J.  K, 
Armsby  Co.,  62  App.  Div.  262,  71  N.  Y.  Supp.  14;  Hart  v.  Page  Mfg. 
Co.,  187  App.  Div.  296,  175  N.  Y.  Supp.  502;  Makepeace  v.  DUltown 
Smokeless  Coal  Co.,  179  App.  Div.  60,  166  N.  Y.  Supp.  92;  Id,  179 
.  App.  Div.  662,  167  N.  Y.  Supp.  83.  The  reason  for  this  requirement  is 
that  under  the  provisional  remedy  the  defendant's  property  is  taken 
from  his  possession  in  advance  of  the  trial  of  the  issues,  and,  to  the 
end  that  there  may  be  no  injustice  to  him,  the  evidentiary  facts  are  re- 
quired to  be  presented,  so  that  the  court  may  see  that  the  plaintiff  at 
least  has  .a  prima  facie  cause  of  action  for  a  recovery  of  damages  to 
the  extent  claimed ;  but  this  requirement  does  not  go  to  the  jurisdiction 
of  the  court  to  grant  the  warrant  of  attachment,  for  it  is  not  a  statu- 
tory requirement,  and  the  jurisdiction  of  the  court  in  such  matters  is 
prescribed  by  statute.  Where  the  moving  papers  are  insufficient  to  con- 
fer jurisdiction  on  the  court  to  issue  the  warrant  of  attachment,  a  juris- 
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dictional  defect  may  not  be  cured  or  supplied,  by  granting  kave  to  the 
plaintiff  to  file  affidavits  nunc  pro  tunc  pursuant  to  the  provisions  of 
said  section  768,  but  any  other  omission  or  defect,  irregularity,  or  in- 
sufficiency may  be  so  remedied.  Kahn  v.  Hollander  No.  1,  140  App. 
Div.  492, 125  N.  Y.  Supp.  333.  See,  also,  Colcord  y.  Banco  de  Tamaul- 
ipas,  191  App.  Div.  94,  180  N.  Y.  Supp.  852.  If  therefore,  the  court 
did  not,  by  the  original  papers,  acquire  jurisdiction  to  issue  the  war-* 
rant  of  attachment,  the  writ  was  void,  and  life  cannot  be  given  to  it 
by  filing  affidavits  nunc  pro  tunc.  The  warrant  was  issued  on  the  sum- 
mons, complaint,  and  an  affidavit  made  by  the  vice  president  and  treas- 
urer of  the  plainti'ff. 

The  complaint,  so  far  as  here  material,  shows  that  the  defendant  is 
a  West  Virginia  corporation,  doing  business  and  having  an  office  for 
the  regular  transaction  of  business  in  the  city  and  county  of  New  York ; 
that  on  the  17th  of  May,  1920,  at  the  city  of  New  York,  plaintiff  and 
defendant  "entered  into  an  agreement  whereby  it  was  mutually  agreed 
between  them  that  the  defendant  should  sell  and  deliver  to  the  plaintiff 
at  Hampton  Roads,  Va.,  on  or  about  the  25th  day  of  May,  1920,  5,000 
gross  tons  of  pool  No.  6  Kanawha  splint  coal,  and  that  the  plaintiff 
should  accept  the  same  from  the  defendant  and  pay  therefor  the  sum 
of  $9.25  per  gross  ton  upon  the  delivery  thereof" ;  that  on  or  about  the 
25th  of  May,  1920,  plaintiff  was  ready,  willing,  and  able,  at  Hampton 
Roads,  Va.,  to  accept  and  pay  for  the  coal  pursuant  to  said  agreement, 
and  requested  the  defendant  to  deliver  the  same  to  it,  but  that  the  de- 
fendant has  neglected  and  refused  to  deliver  to  the  plaintiff  the  coal, 
or  any  part  thereof,  "to  the  damage  of  the  plaintiff  in  the  sum  of 
$16,250,"  for  which  amount,  with  interest  from  May  25,  1920,  judg- 
ment was  demanded.  The  complainjt  was  verified  by  the  vice  president 
and  treasurer  of  the  plaintiff  in  the  usual  form,  to  the  effect  that  the 
allegations  thereof  are  true  to  his  own  knowledge,  except  as  to  the  mat- 
ters therein  stated  to  be  alleged  on  information  and  belief,  and  as  to 
those  matters  he  believed  it  to  be  true.  The  only  allegations  of  the  com- 
plaint made  on  information  and  belief  are  those  with  respect  to  the 
defendant  being  a  foreign  corporation  and  transacting  business  here. 
It  thus  appears  that  the  making  of  the  contract,  the  readiness,  willing- 
ness, and  ability  of  the  plaintiff  to  perform,  the  breach  by  the  defend- 
ant, and  the  damages,  are  positively  stated  on  the  actual  knowledge 
of  the  plaintiff's  vice  president  and  treasurer.  The  affidavit  made  by 
him  avers  that  the  defendant  is  justly  and  truly  indebted  to  the  plain- 
tiff in  the  sum  specified  in  the  complaint  for  damages  for  a  breach  of 
a  contract  other  than  a  contract  to  marry,  and  that  the  contract  was 
made  in  the  state  of  New  York  between  the  plaintiff  and  the  defendant, 
and  that  thereby  the  defendant  agreed  to  sell  and  deliver  to  the  plaintiff, 
at  the  time  and  place  specified  in  the  complaint,  the  quantity  and  kind  of 
coal  therein  specified,  and  the  plaintiff  agreed  to  accept  the  same,  and 
tO'pay  therefor  upon  delivery  at  $9.25  per  gross  ton,  and  that  the  de- 
fendant has  neglected  and  refused  to  deliver  the  coal  to  the  plaintiff, 
and  that  the  defendant  is  justly  indebted  to  the  plaintiff,  and  that  the 
deponent  knows  of  his  own  knowledge  that  no  counterclaim  exists  in 
188XY.S.— 40 
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behalf  of  the  defendant  against  the  plaintiff,  and  that  the  plaintiff  has 
suffered  actual  damages  in  the  amount  specified ;  that  the  defendant  is 
a  foreign  corporation  organized  and  existing  under  the  laws  of  West 
Virginia,  as  more  fully  appears  by  a  letter  from  the  secretary  of  state 
of  West  Virginia  to  the  plaintiff's  attorneys  under  date  of  September 
21,  1920,  a  copy  of  which  is  annexed  to  the  affidavit,  and  that  the  sum- 
mons, which  the  affidavit  shows  has  been  issued,  is  also  annexed  to  the 
affidavit;  and  the  affiant  further  states  that  no  other  application  for 
a  warrant  of  attachment  against  the  defendant's  property  has  been 
made  in  the  action. 

[3]  I  am  of  opinion  that  the  papers  on  which  the  warrant  of  attach- 
ment was  issued  are  free  from  jurisdictional  defects.  The  jurisdiction- 
al requirements  for  the  issuance  of  a  warrant  of  attachment  are  pre- 
scribed in  sections  635,  636,  of  the  Code  of  Civil  Procedure,  Said  sec- 
tion 635  authorizes  the  issuance  of  such  warrant  of  attachment  in  an 
action  to  recover  a  sum  of  money  only  as  damages  in  a  cause  of  action 
for  a  breach  of  contract,  express  or  implied,  other  than  a  contract  to 
marry.  By  said  section  636  plaintiff  is  required  to  show  by  affidavit  to 
the  satisfaction  of  the  judge  granting  the  warrant  that  one  of  the 
causes  of  action  specified  in  section  635  exists  in'  favor  of  the  plaintiff 
against  the  defendant;  that,  if  the  action  is  to  recover  damages  for 
breach  of  a  contract,  affidavits  must  show  "that  the  plaintiff  is  entitled 
to  recover  a  sum  stated  therein  over  and  above  all  counterclaims 
known  to  him,"  and  that  the  defendant  is  either  a  foreign  corporation 
or  a  nonresident  of  the  state.  Although  neither  the  complaint  nor  the 
affidavit  sets  forth  the  contract  or  the  facts  in  detail  with  respect  to  the 
making  thereof,  they  both  sufficiently  charge  by  way  of  conclusions 
of  fact  the  making  and  breach  of  the  contract  and  the  plaintiff's  dam- 
ages, to  confer  jurisdiction  upon  the  justice  to  issue  the  warrant  of 
attachment.  Haebler  v.  Bemharth,  115  N.  Y.  459,  22  N.  E.  167; 
California  Packing  Corporation  v.  Kelly  Storage  &  Distributing  Co., 
228  N.  Y.  49,  126  N.  E.  269;  Colcord  v.  Banco  de  Tamaulipas, 
supra. 

[4]  It  follows,  therefore,  that  the  court  erred  in  refusing  to  con- 
•  sider  the  supplemental  affidavits.  One.  of  the  supplemental  affidavits 
was  made  by  the  vice  president  and  treasurer.  It  shows  that  the  market 
price  and  value  of  the  coal  at  the  time  and  place  of  delivery  was  $12.50 
per  gross  ton.  This  was  a  strict  compliance  with  the  requirement  that 
the  facts  showing  the  plaintiff's  damages  be  stated,  and  it  shows  the 
damages  in  the  precise  amount  for  which  a  recovery  is  sought.  An- 
other affidavit,  made  by  one  Paddock,  who  was  employed  by  the  plain- 
tiff to  buy  and  sell  coal,  sets  forth  the  facts  with  respect  to  the  making 
of  the  contract,  showing  that  it  was  verbally  negotiated  and  confirmed 
in  writing  by  an  exchange  of  letters  between  the  parties,  copies  of  which 
were  annexed  to  the  affidavit.  This  correspondence  shows  a  complete 
meeting  of  the  minds  of  the  parties  with  respect  to  the  making  of  the 
contract  as  alleged  in  the  complaint.  His  affidavit  and  copies  of  letters 
and  telegrams  annexed  thereto,  and  the  affidavits  of  the  plaintiff's  man- 
ager at  Norfolk,  Va.,  also  show  that  at  the  time  and  place  for  perform- 
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anc^  the  plaintiff  was  ready,  willing,  and  able  to  perform,  and  that  the 
defendant  failed  to  deliver  any  of  the  coal  and  subsequently  refused  to 
make  any  delivery  under  the  contract.  The  supplemental  affidavits 
fully  supply  the  necessary  evidentiary  facts,  and  they  should  have 
been  accepted  by  the  court. 

It  follows  that  the  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  supplemental  affidavits  ordered  received  and  filed 
nunc  pro  tunc  as  of  the  date  of  the  issuance  of  the  warrant  of  attach- 
ment, and  that  the  warrant  of  attachment  be  reinstated,  and  the  motion 
to  vacate  it  denied,  upon  payment  by  plaintiff  of  $10  costs  for  leave  to 
serve  and  file  supplemental  affidavits. 

DOWUNG.  PAGE,  and  GREENBAUM,  JJ.,  concur. 

MERRELL,  J.  (dissenting).  The  plaintiff  has  appealed  from  an  or- 
der of  'the  Special  Term  vacating  a  warrant  of  attachment  granted 
plaintiff  herein  upon  its  appKcation  in  an  action  to  recover  damages  for 
breach  of  contract.  Defendant  made  the  motion  to  vacate  the  warrant 
of  attachment  upon  the  papers  upon  which  it  was  granted,  which  ^con- 
sisted of  the  complaint  and  an  affidavit  of  one  Carpenter,  the  vice 
president  and  treasurer  of  the  plaintiff  corporation.  Defendant's  mo- 
tion to  vacate  the  warrant  of  attachment  was  upon  the  ground  that 
no  facts  were  stated'in  the  papers  upon  which  the  warrant  was  obtained 
to  authorize  its  issuance.  The  complaint,  after  alleging  the  incorpora- 
tion of  both  parties,  both  being  foreign  corporations,  alleged  that  on 
or  about  the  17th  day  of  May,  1920,  at  Manhattan,  New  York  City, 
the  plaintiff  and  defendant  entered  into  an  agreement  whereby  it  was 
mutually  agreed  between  them  that  the  defendant  should  sell  and  de- 
liver to  the  plaintiff  at  Hampton  Roads,  Va.,  on  or  about  the  25th  day 
of  May,  1920,  5,000  gross  tons  of  pool  No.  6,  Kanawha  spUnt  coal,  and 
that  the  plaintiff  should  accept  the  same  from  the  defendant  and  pay 
therefor  the  sum  of  $9.25  per  gross  ton  upon  the  delivery  thereof.  In 
its  complaint  the  plaintiff .  further  alleges  that  on  said  25th  day  of 
May,  1920,  the  plaintiff  was  ready,  willing,  and  able  at  the  time  and 
place  appointed  to  accept  and  pay  for  said  coal  pursuant  to  said  con- 
tract, and  requested  the  defendant  to  deliver  the  same,  but  that  the  der 
fendant  has  neglected  and  refused  to  deliver  said  coal,  or  any  part 
thereof,  to  the  damage  of  the  plaintiff  in  the  sum  of  $16,250,  for  which 
sum  plaintiff  demands  judgment  in  said  complaint  against  the  defend- 
,  ant,  with  interest. 

The  complaint  upon  its  face  seems  to  contain  the  necessary  allega- 
tions of  a  complaint  for  damages  for  failure  to  deliver  goods  according 
to  contract.  The  complaint,  however,  states  no  facts,  but  contains 
merely  allegations  of  conclusions  of  law.  Accompanying  the  complaint, 
on  the.  application  for  a* warrant  of  attachment,  was  the  said  affidavit 
of  plaintiff's  vice  president  and  treasurer-  This  affidavit  did  not  com- 
ply with  the  requirements  of  section  636  of  the  Code  of  Civil  Procedure. 
That  section  provides  that,  to  entitle  the  plaintiff  to  a  warrant  of  at- 
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tachnient,  he  must  show  by  affidavit  to  tjie  satisfaction  of  the  judge 
granting  the  same  that  one  of  the  causes  ©f  action  specified  in  the  pre- 
ceding section  (section  635)  exists  against  the  defendant.  The  cause 
of  action  set  forth  in  plaintiff's  complaint  was  to  recover  damages  for 
breach  of  a  contract  other  than  a  contract  to  marry,  and  therefore  the 
action  was  apparently  one  where  the  plaintiff  could,  upon  proper  pijoo'f  s, 
procure  a  warrant  of  attachment.  The  affidavit  of  plaintiff's  vice  presi- 
dent and  treasurer  does  not  show  facts  from  which  the  court  could 
properly  be  convinced  that  one  of  the  causes  of  action  mentioned  in 
section  635  existed  in  favor  of  plaintiff  and  against  defendant.  As  with 
the  complaint,  the  affidavit  is  merely  a  statement  of  conclusions  of  law. 
No  facts  are  therein  stated  showing  that  the  contract  between  the  plain- 
tiff and  the  defendant  existed,  nor  that  the  defendant  was  guilty  of  a 
breach  of  such  contract,  nor  does  it  appear  from  the  said  Sfidavit  by 
apy  statement  of  facts  that  the  plaintiff  has  suffered  any  damages  by 
reason  of  defendant's  breach  of  fiie  contract. 

When  the  motion  to  vacate  the  warrant  of.  attachment  came  on  to  be 
heard,  the  court  entertained  the  application  and  first,  while  holding  that 
the  affidavit  upon  which  the  attachment  was  based  was  fatally  defec- 
tive in  not  showing  within  the  knowledge  of  the  affiant  or  otherwise, 
except  by  his  mere  statement,  that  there  was  any  contract  or  any  de- 
fault on  defendant's  part,  held  that  the  omission  was  one  that  could  be 
cured  by  amendment,  and  extended  to  the  plaintiff  additional  time  with- 
in which  to  file  such  additional  affidavits ;  the  court  holding  the  motion 
to  vacate  open  for  the  purpose  of  enabling  the  plaintiff  to  supply  the 
necessary  proofs.  Additional  affidavits  were  filed  by  the'  plaintiff 
against  the  objection  of  the  defendant,  who  took  the  position  that  that 
defect  in  the  papers  upon  which  the  warrant  of  attachment  was  ob- 
tained was  jurisdictional,  and  that  the  court  was  powerless  to  authorize 
the  plaintiff  to  amend  its  application  by  filing  additional  affidavits.  The 
court  finally  reconsidered  its  previous  determination  and  granted  the 
order  appealed  from,  granting  defendant's  motion  to  vacate  the  at- 
tachment on  the  original  papers.  The  court,  however,  in  a  brief  memo- 
randum permitted  the  affidavits  to  be  filed,  but  refused  to  permit  them 
to  be  read  in  opposition  to  defendant's  application. 

The  chief  controversy  upon  this  appeal  is  as  to  whether  the  plain- 
tiff was  entitled  to  supply  the  additional  affidavits  in  support  of  the 
attachment.  In  finally  holding  that  the  court  could  not  read  or  con- 
sider in  opposition  to  defendant's  motion  the  additional  affidavits,  the 
court  based  its  decision  upon  another  case,  entitled  Gaunt  v.  Nemours 
Trading  Corporation,  which  was  decided  by  the  same  court  concurrent- 
ly with  the  decision  of  the  motion  vacating  plaintiff's  attachment.  In 
a  memorandum  handed  down  by  the  court  in  the  Gaunt  Case  the  court 
held  that  it  was  the  rule  in  the  First  judicial  department  that,  where 
affidavits  failed  to  set  forth  any  facts  from  which  the  judge  to  whom 
application  for  the  attachment  was  made  might  determine  that  -a  con- 
tract exists,  that  it  has  been  breached,  and  that  damages  have  thereby 
arisen,  no  supporting  affidavits  may  be  offered  on  a  motion  to  vacate 
on  the  papers.    Such  decision  was  upon  the  authority  of  Conklin  v. 
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Federal  Trust  Co.,  176  App.  Div.  572,  163  N.  Y.  Supp.  570.  The  case 
thus  relied  upon  by  the  court  arose  in  this  department,  and  in  that  case 
it  was  held : 

"The  orders  appealed  from  cannot  be  Justified  under  section  768  of  the 
Code  of  Civil  Procedure,  which  permits  the  curing  of  technical  defects  or 
insufficiencies.  This  section  cannot  be  used  to  cure  defects  which  go  to  the 
Jurisdiction  of  the  court.  Before  the  court  can  make  an  order  in  an  action  to 
cure  defects  in  the  proceedings  it  must  obtain  jurisdiction  of  the  cause,  and 
that  has  not  been  obtained  in  this  case." 

Section  636  of  the  Code  of  Civil  Procedure  requires  a  party  to  show 
by  affidavit,  to  entitle  such  party  to  a  warrant  of  attachment,  that  one 
of  the  causes  of  action  specified  exists  against  the  defendant.  His 
failure  so  to  do  is  a  j'urisdictional  defect.  Mr.  Justice  Page,  in  writing 
for  this  court  in  Colcord  v.  Banco  de  Tamaulipa^  191  App,  Div.  97, 
180N.Y.  Supp.  854,  said:  * 

"The  Jurisdictional  facts  that  must  appear  are,  first,  that  the  cause  of 
action  is  one  of  those  specified  in  section  685  of  the  Code  of  Civil  Procedure ; 
second,  that  tfie  plaintiff  is  entitled  to  recover  a  sum  stated  in  his  affidavit 
over  and  above  all  counterclaims  known  to  him ;  third,  that  the  defendant  is 
a  foreign  corporation.    Code  Civ.  Proc.  9  686." 

In  Makepeace  v.  Dilltown  Smokeless  Coal  Co.,  179  App.  Div.  60, 
at  page  61,  166»N.  Y.  Supp.  92,  at  page  93,  Mr.  Justice  Smith,  writing 
the  opinion  of  the  court,  said: 

"The  failure  of  the  atta^ment  papers,  therefore,  to  show  the  existence 
of  a  cause  of  action  in  plaintiff  against  defendant,  requires  that  the  order 
appealed  from  be  reversed  and  the  defendant's  motion  to  vacate  the  attach- 
ment granted.*' 

An  examination  of  the  affidavit  used  upon  the  application  for  the 
warrant  of  attachment  reveals  that  no  fact  is  therein  stated.  Section 
636  requires  that  application  for  a  warrant  of  attachment  must  be  sup- 
ported by  an  affidavit  setting  forth  evidentiary  facts  upon  which  the 
court  may  determine  whether  or  not  a  cause  of  action  entitling  the 
plaintiff  to  the  attachment  sought  in  fact  exists.  Upon  further  appeal 
m  Makepeace  v.  Dilltown  Smokelpss  Coal  Co.,  179  App.  Div.  662,  at 
page  664,  167  N.  Y.  Supp,  83;  at  page  84,  Mr.  Justice  Page  said: 

"The  Albert  B.  Gibson  who  made  this  affidavit  was  manager  of  the  f^aies 
department  of  the  Sterling  Coal  Company.  No  copy  of  the  alleged  'forms 
of  contract'  was  annexed,  so  that  there  is  nothing  to  sniH>ort  the  allegation 
that  sndi  were  the  terms  of  the  contract  but  the*  deponent's  bare  statement 
which  is  a  conclusion  of  fact  and  not  evidence.  An  affidavit  in  support  of 
an  attachment  must  contain  evidence  from  which  the  court  can  determine 
that  the  ultimate  facts  stated  in  the  pleadings  can  be  substantiated.  Thus, 
though  the  complaint  as  amended  states  a  cause  of  action,  the  proof  in 
support  of  it  is  stiU  lacking,  so  that  the  same  defect  in  the  moving  papers 
upon  which  the  prior  attachment  was  vacated  now  exists  in  the  present 
moving  papers.'* 

The  language  of  Justice  Page  is  peculiarly  applicable  to  the  situa- 
tion tmder  consideration.    The  affidavits  which  were  filed  for  the  pur- 
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pose  of  amending  the  original  papers  clearly  show  that  the  contract  up- 
on which  the  plaintiff  depends  was  in  writing  and  specified  with  great 
particularity  as  to  when,  where,  and  in  what  manner  the  coal  was  to  be 
delivered.  Copies  of  the  contract  should  have  been  annexed  to  the  origi- 
nal affidavit,. so  that  the  court  might  determine  from  the  facts  shown 
by  such  contract  Whether  a  proper  cause  of  action  existed.  As  stated 
by  Justice  P^ge,  the  affidavit  upon  which  the  attachment  was  asked 
should  contain  evidence  from  which  the  court  might  determine  that 
the  conclusions  stated  in  the  complaint  were  supported  by  the  facts. 

The  Appellate  Term  in  this  department  seems  to  have  quite  consistent- 
ly followed  the  decision  of  this  court  in  respect  to  the  requirement  that 
affidavits  in  support  of  attachment  must  contain  evidentiary  matter  and 
not  merely  a  statement  of  conclusions  of  law.  In  Nerenberg  v.  Keith, 
101  Misc.  Rep.  551,  167  N.  Y.  Supp.  612,  it  was  said: 

"The  warrant  of  atfibohment  was  improperly  granted  and  should  he  vacat- 
ed because  the  papers  on  which  it  was  granted  faU  to  show  facts  supporting 
the  allegation  of  the  complaint  that  plaintiff  was  ready  to  receive  and  pay 
for  the  goods.  His  allegation  of  that  ultimate  fact  in  his  complaint  is 
probably  sufficient,  so  far  as  the  complaint  is  concerned,  but  It  was  neces- 
sary that  his  affidavits  should  contain  evidence  from  which  the  court  can 
determine  that  that  ultimate  fact  can  be  substantiated." 

And  in  Baff  &  Son,  Inc.,  v.  F.  M.  Heggie  Co.  (Sup.)  176  N.  Y. 
Supp.  736,  it  was  said : 

"Motion  for  reargument  granted.  The  affidavit  upon  which  the  warrant 
of  attachment  was  based  is  clearly  insufficient,  as  it  is  a  mere  repetition  of 
the  conclusions  of  the  complaint,  without  the  statement  of  any  facts  as  a 
basis  for  those  conclusions." 

In  Delafield  v.  J.  K.  Armsby  Co.,  62  App.  Div.  262,  at  page  264,  71 
N.  Y.  Supp;  14,  at  page  15,  Presiding  Justice  Van  Brunt  said: 

"The  office  of  a  complaint  is  to  allege  conclusions  of  fact  deduced  from  the 
evidence,  whereas  the  office  of  an  affidavit'  is  to  set  out  the  evidence  es- 
tabUshing  these  conclusions  of  fact" 

It  further  appears  clearly  that  there  is  no  proof,  as  required  by  sec- 
tion 636  of  the  Code  of  Civil  Procedure,  that  the  plaintiflf  is  entitled 
to  recover  the  damages  claimed.  Delafield  v.  J.  K.  Armsby  Co.,  62 
App.  Div.  262,  71  N.  Y.  Supp.  14;  Haskell  v.  Osbom,  33  App.  Div. 
127,  53  N.  Y.  Supp.  361.  I  am  therefore  of  the  opinion  that  the  papers 
upon  which  the  warrant  of  attachment  was  obtained  were  entirely  in- 
sufficient, and  that,  the  defect  being  jurisdictional,  the  plaintiff  was 
properly  denied  the  privilege  of  supplying  additional  affidavits  by  way 
of  amendment,  pursuant  to  the  provisions  of  section  768  of  the  Code 
of  Civil  Procedure,  which  permits  amendment  of  moving  papers  to 
cure  mere  technical  defects  or  insufficiencies.  The  defect  in  the  origi- 
nal papers  in  the  case  at  bar  was  not  a  technical  one,  but  was  jurisdic- 
tional, and  the  court,  in  granting  the  warrant  of  attachment,  acted 
without  jurisdiction. 
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It  would,  furthermore,  seem  there  would  be  grave  doubt  whether  the 
additional  affidavits  and  exhibits  with  which  the  plaintiff  sought  to  bol- 
ster up  its  application  would  have  justified  the  issuing  of  the  warrant  of 
attachment,  or  have  shown  that  a  cause  of  action  upon  contract  against 
the  defendant  actually  existed.  Under  the  allegations  of  the  complaint 
and  the  affidavit  used  upon  the  original  application  it  appeared  that  the 
coal  was  to  be  delivered  at  Hampttm  Roads  on  or  abcmt  May  25,  1920. 
The  written  correspondence  between  the  parties  ana  the  order  itself 
going  to  make  up  the  contract  show  that  the  coal  was  to  be  loaded  on 
board  the  steamship  Astoria,  of  3,000  tons,  and  the  steamship  Kicka- 
poo,  of  3,000  tons,  and  that  shipment  was  to  be  made  upon  said  two 
vessels.  There  is  no  allegation  in  the  complaint  or  in  the  affidavits  of 
evidentiary  facts  that  the  steamships  mentioned,  or  either  of  them, 
were  at  Hampton  Roads  at  the  time  specified,  ready  to  receive  the  coal 
mentioned  in  the  complaint.  It  would  seem  to  h^ve  been,  upon  a  read- 
ing of  the  contract,  a  condition  precedent  that  plaintifi  should  have  the 
steamships  at  the  point  mentioned  to  receive  the  coal  on  the  date  pro- 
vided, and  it  would  seem  to  be  necessary  that  the  plaintiff  should  allege 
facts  showing  that  the  steamships  specified  were  there  at  the  time  men- 
tioned. There  was  no  allegation  in  the  complaint  that  the  plaintiff  had 
duly  performed  all  the  conditions  of  the  contract  on  his  part  to  be  per- 
formed, and  we  therefore  have  a  failure  to  include  either  a  general  al- 
legation of  due  performance  of  the  contract  on  plaintiff's  part,  or  of 
any  facts  showing  that  the  plaintiff  had  performed  by  having  the  vessels 
mentioned  in  readiness  at  the  time  specified.  The  additional  papers 
disclose,  however,  the  real  reason  for  the  failure  to  include  one  of  said 
allegations,  as  it  appears  therefrom  that  on  May  26th,  or  one  day  after 
the  coal  was  to  be  delivered  on  board  the  two  named  steamships,  the 
plaintiff  nominated  another  steanlsh^),  to  wit,  the  Franklin,  which  the 
plaintiff's  treasurer  wrote  defendant  on  May  26,  1920,  was  then  await- 
ing her  cargo ;  but  there  is  nothing  to  show  that  the  defendant  consent- 
ed to  change  from  the  steamships  Astoria  and  Kickapoo  to  the  steam- 
ship Franklin,  or  to  change  the  date  of  performance  to  a  later  date. 

'There  is  no  allegation  in  the  complaint  setting  forth  a  modification 
of  the  original  contract  between  the  parties,  nor  to  show  any  right  on 
plaintiff's  part  to  substitute  the  Franklin  for  the  two  steamships  men- 
tioned in  the  contract.  It  does  not  appear  from  the  papers  offered  by 
way  of  amendment  that  the  plaintiff  ever  would  be  or  was  ready,  able, 
and  willing  to  pay  for  the  coal  at  Hampton  Roads  after  May  25th,  if  the  • 
defendant  were  required  under  the  modified  contract  to  deliver  its  coal 
to  the  steamship  Franklin  after  such  date.  So  that,  even  though  all  the 
facts  had  been  before  the  court,  as  shown  by  the  additional  affidavits, 
it  would  have  dearly  appeared  therefrom  that  the  plaintiff  had  not  ofily 
failed  to  allege,  either  generally  or  by  averment  of  particular  facts,  per- 
formance of  the  conditions  precedent  on  its  part  to  be  performed ;  but 
it  would  have  appeared  therefrom  that  the  plaintiff  had  failed  to  carry 
out  the  condition  precedent  to  have  at  Hampton  Roads  the  steamships 
Astoria  and  Kickapoo  between  May  20  and  May  25,  1920,  to  receive 
said  coal.    Ziehen  v.  Smith,  148  N.  Y.  558,  42  N.  E.  1080;  Makepeace 
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V.  DUltown  Smokeless  Coal  Co.,  179  App.  Div.  662,  664,  167  N.  Y. 
Supp.  83. 

The  order  appealed  from  also  relieved  the  defendant  from  the  pay- 
ment to  the  sheriff  of  New  York  county  of  his  poundage  and  fees  for 
seizing  the  property  upon  the  vacated  attr^chment,  and  the  order  also 
provided  that  the  plaintiff  appellant  should  pay  the  sheriff's  fees  there- 
on. It  seems  to  me  that  this  provision  was  entirely  proper  and  in  ac- 
cordance with  tfce  provisions  of  subdivision  22  of  section  3307  of  the 
Code  of  Civil  Procedure  as  added  by  chapter  265  of  the  Laws  of  1917. 
By  this  subdivision  it  is  provided  that  in  the  county  of  New  York, 
where  a  levy  has  been  made  under  a  warrant  of  attachment,  and  said 
warrant  is  vacated  or  set  aside  by  order  of  the  court,  the  sheriff  is  en- 
titled to  poundage  upon  the  value  of  the  property  attached,  not  exceed- 
ing the  amount  specified  in  the  warrant,  and  such  additional  compen- 
sation for  his  trouble  and  expense  in  taking  possession  and  preserving 
the  property  as  the  judge  issuing  the  warrant  allows,  "and  the  judge 
or  court  may  make  an  order  requiring  the  party  at  whose  instance  the 
attachment  is  issued  to  pay  the  same  to  the  sheriff.'* 

I  think  the  order  appealed  from  was  right,  and  should  be  afiirmed, 
with  costs. 

Order  reversed,  with  $10  costs  and  disbursements,  and  supplemen- 
tal affidavits  received  and  filed  nunc  pro  tunc  as  of  date  of  issuance  of 
warrant  of  attachment.  Warrant  reinstated,  and  motion  to  vacate  de- 
nied, on  payment  by  plaintiff  of  $10  costs  for  leave  to  file  supplemental 
affidavits. 


SCHERMERHORN  t.  SCHERMERHORN. 

(Supreme  Court,  Appellate  Division,  Third  Department    May  4,  1921.) 

Divorce  ^=»171^-Nevada  deeree  dbmlsslng  dlvoree  ease  did  not  bar  suit  for 
separation  and  alimony  In  New  York. 

A  Nevada  decree,  dismissing  a  complaint  for  divorce  and  defendant*8 
answer,  vehich  made  no  demand  for  divorce  or  separation,  but  did  ask 
that  relief  be  denied  to  plaintiff,  and  alimony  granted  to  defendant  if 
plaintiff  was  granted  a  decree,  though  valid  and  binding  on  the  parties, 
did  not  bar  defendant  from  bringing  an  action  for  separation,  and  secur- 
ing alimony  and  counsel  fees  in  New  York;  these  being  matters  not  de- 
cided in  the  Nevada  action. 

Appeal  from  Special  Term,  Schenectady  County. 

Action  ly  Mary  L.  Schermerhorn  against  John  R.  Schermerhom  for 

'  divorce.    From  an  order  denying  to  plaintiff  alimony  and  counsel  fees, 

plaintiff  appeals.    Reversed,  and  plaintiff  allowed  alimony  and  counsel 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY,  and  VAN  KIRK,  JJ. 

Naylon,  Robinson  &  Maynard,  of  Schenectady,  for  appellant. 
Borst  &  Smith,  of  Schenectady  (Homer  J.  Borst,  of  Sdienectady,  of 
counsel),  for  respondent. 

VAN  KIRK,  J.    The  motion  was  denied  solely  on  the  ground  that 
"the  judgment  in  the  Nevada  court  is,  as  it  now  stands,  a  bar  to  this 
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action/'  The  merits  of  the  motion,  or  whether  a  cause  of  action  was 
stated  in  the  complaint,  were  not  considered.  This  action  is  for  a  sep- 
aration, brought  by  the  defendant  in  the  Nevada  action  against  the 
plaintiff  therein. 

The  action  in  Nevada  was  brought  for  a  divorce,  based  on  charges 
^f  cruelty ;  the  defendant  appeared  and  answered  in  that  action.  In 
her  answer  she  set  f cH-th  no  counterclaim  for  divorce  or  separation,  and 
she  made  no  demand  for  such  relief.  She  did  ask  that  relief  be  denied 
to  the  plaintiff;  also  that  $150  per  month  alimony  be  granted  her. 
This  demand  for  alimony  was  not  based  upon  any  affirmative  relief  to 
be  granted  to  her,  but  evidently  in  case  the  husband  was  granted  a 
decree.  The  Nevada  decree  dismissed  both  the  complaint  and  the  an- 
swer. That  decree  is  valid  and  binding  upon  the  parties,  and  has 
the  same  force  between  the  parties  as  if  procured  in  this  state,  but  it 
does  not  decide  matters  not  involved  in  that  action. 

The  plaintiff  here  is  not  barred  by  the  Nevada  decree  from  bringing 
an  action  for  separation  in  this  state,  nor  is  she  barred  thereby  from 
securing  alimony  in  such  an  action,  should  the  Special  Term  Consider 
her  entitled  thereto.  We  have  read  the  cases  cited  by  the  court  below 
and  find  nothing  in  conflict  wit^  the  above. 

The  order  is  reversed,  with  $10  costs  and  disbursements,  and  plain- 
tiff' allowed  alimony  in  the  sum  of  $42  a  week,  from  the  time  motion 
was  made,  and  for  counsel  fee  and  expenses  $500,  with  $10  costs.  All 
concur. 


<196  App.  Div.  779)  

HENRY  W.  FISHEL  A  SONS,  Inc.,  v.  DISTINCTITE  ^WELRY  CO., 

Inc.,  et  al. 

(SuiHreme  Court,  Appellate  Division,  First  Department    May  27,  1921.) 

1.  ^trade-marks  and  trade-namea  ^^99— Appointment  of  referee  erroneous, 
in  abeenee  of  proof  of  damage  firom  unfair  competition. 

In  an  action  in  equity  to  enjoin  unfair  competition,  there  was  no  basis 
for  ail  appointment  of  a  referee,  where  there  was  no  evidence  that  plain^ 
tiff  had  sustained  any  damages  from  the  acts  of  defendants,  or  that 
defendants  had  deriyed  any  profits  from  their  acts  adjudged  to  be 
unjust  competition. 

Z.  Trade-marks  and  t^lde-llame^  ^^70  (3) — ^Use  of  phrase  as  cinporate  mune 
and  other  deseriptiTe  words  held  to  constitute  unfair  competition. 

In  a  suit  in  equity  to  enjoin  unfair  competition  by  one  engaged  in 
manufacturing  and  i  selling  imitation  diamonds  set  in  platinum,  under 
the  descriptive  phrases  ''Jewelry  of  Distinction"  and  "Sllverlte,"  held, 
that  use  of  corporate  name  by  defendant  of  "Distinctive  Jewelry  Company, 
Incorporated,"  and  a  descriptive  word  "SUverine,"  constituted  unfair 
competition. 

-8.  Trade^marks  and  trade-names  ^=>71— Use  of  deseripttve  phrase,  as  corpo- 
rate name  or  otherwise,  may  be  enjoined. 

The  use  by  a  party  of  a  corporate  name,  or  of  fanciful  or  descriptive 
phrases  or  words,  under  which  goods  manufactured  and  advertised  by 
another  have  become  known  in  the  trade,  and  which  use  Is  intended  and 
calculated  to  result  in  unfair  competition,  even  though  the  corporate 
name,  phrases,  or  words  are  not  such  that  one  party  may  obtain  an  ez- 

'* -• 
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elusive  right  to  the  use  thereof  as  a  trade-mark  or  trade-name,  may  be 
enjoined,  on  the  theory  that  the  name,  phrases,  or  words  have  thns  a<> 
qnired  In  the  trade  a  secondary  meaning,  as  identifying  the  business  or 
goods  of  the  party  first  using  them. 
4.  Trade-marks  and  trade-names  <e=»6S— Sale  to  Jobbers  and  wbdesalera  may 
eonstitute  unfair  oompetition  as  against  retailers. 

It  does  not  follow  that  there  can  be  no  confusion  or  unfair  competition, 
in  that  the  party  charged  with  unfair  competition  sells  only  to  the  whole- 
sale trade,  while  the  complaining  party  sells  to  the  retail  trade,  as  the 
goods  of  the  former  must  ultimately  reach  and  be  sold  in  the  retaU  trade. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Henry  W.  Fishel  &  Sons,  Incorporated,  against  the  Dis- 
tinctive Jewelry  Company,  Incorporated,  and  others.  From  a  judg- 
ment for  plaintiff,  entered  on  a  decision  on  a  trial  of  the  issues  at  Spe- 
cial Term,  defendants  appeal.    Order  modified  and  affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING. 
MERRELL,  and  GREENBAUM',  JJ. 

Samuel  W.  Solins,  of  New  York  City  (I.  Maurice  Wormser,  of  New 
York  City,  of  counsel,  and  William  Macy,  of  New  York  City,  on  the  , 

brief),  for  appellants.  j 

Harry  D.  Nims  and  Williams  &  Pritchard,  all  of  New  York  City  j 

(Henry  D.  Williams,  of  New  York  City,  of  counsel),  for  respondent 

LAUGHLIN,  J.    This  is  a  suit  in  equity  to  enjoin  imfair  competi- 
tion.   The  plaintiff  alleged  that  it  was  a  jewelry  manufacturer  and  had 
adopted  the  words  "Jewelry  of  Distinction''  as  descriptive  of  its  prod- 
ucts, and  the  word  "Silverite"  as  a  trade-mark  descriptive  of  the  metal  ■ 
of  which  its  products  were  made,  and  that  these  terms  had  become           j 
known  to  the  public  as  identifying  its  goods;  that  the  defendants  Om-  ■ 
stein  and  Schwartz  were  formerly  in  its  employ,  and  left  its  employ  and  i 
incorporated  the  defendant  company,  adopting  for  it  a  name  in  inutatton 
of  the  name  used  by  the  plaintiff  to  describe  its  products,  and  were  using 
the  word  "Silverine"  as  descriptive  of  their  goods,  in  imitation  of  the 
plaintiff's  trade-mark ;   that  the  defendants  by  misrepresentations  and 
unfair  inducements  caused  various  employees  of  the  plaintiff,  who 
would  not  otherwise  have  left  its  employ,  to  leave  and  enter  the  em- 
ploy of  the  defendant  company,  and  by  fraudulent  and  unfair  means 
have  obtained  possession  of  and  have  used  designs  of  jewelry  and  plans 
and  patterns  of  tools  belonging  to  the  pldntiflf.    The  answer  contains 
a  denial  of  the  material  allegations  of  the  complaint,  and  pleads  as  an 
affirmative  defense  that  the  plaintiff  had  nonexclusive  right  to  adopt  the 
words  "Jewelry  of  Distinction"  and  "Silverite,''  and  that  "Silverite" 
could  not  lawfully  become  a  trade-mark. 

Plaintiff  presented  evidence  showing  that  it  was  incorporated  in  1919 
as  successor  to  a  corporation  formed  in  1911,  and  was  one  of  the  three 
largest  houses  of  the  kind  in  New  York  City,  and  was  engaged  in  man- 
ufacturing from  its  own  designs  and  with  tools  designed  by  and  for  it 
imitation  diamonds  and  rhinestones,  set  in  an  alloy  the  trade-mark  of 
which  is  "Silverite,"  resembling  platinum,  in  imitation  of  designs  of 
genuine  diamonds  and  rhinestones  set  in  platintun,  and  selling  the  same 
at  reasonable  wholesale  prices  to  the  retail  trade;  that  defendant* Om- 
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stein  was  in  the  employ  of  the  plaintiff  and  its  predecessor  about  6 
years,  and  left  in  May,  1919,  and  during  the  last  year  of  his  employ- 
ment was  foreman  of  the  jewelers;  that  defendant  company  was  in- 
corporated about  10  days  before  Ornstein  left  plaintiff's  employ;  that 
defendant  Schwartz  was  in  tlie  employ  of  plaintiff  and  its  predecessors 
about?  years  as  a  stonesetter,  and  left  March  5,  1919;  that  defendant 
compaily  applied  to  the  federal  Patent  Office  for  a  trade-mark  on  the 
word  "Silverin"  on  April  6,  1920,  and  after  objections  thereto  by  the 
plaintiff  the  application  was  denied  by  default;  that  the  defendant 
company  used  the  term  "Silverin,"  by  stamping  on  all  its  jewelry"  until 
the  18th  of  November,  1919,  since  which  time  it  has  used  "Silverine" ; 
that  the  plaintiff  and  its  predecessor  used  the  word  "Silverite,"  by 
stamping  it  on  its  jewelry  since  1913,  and  obtained  a  trade-mark  there- 
on on  the  8th  of  April,  1915;  that  since  1916  the  plaintiff  has  used 
"Jewelry  of  Distinction"  on  all  its  stationery  and  advertising,  and  that 
this  use  and  advertising  extended  to  cards,  letter  heads,  billheads,  book- 
lets, showcases,  pads,  photographs,  signs,  moving  picture  films,  and  oth- 
er forms  of  advertising,  wifii  these  words  in  most  instances,  but  not  in 
all,  preceded  by  the  word  "Fishson,'*  to  represent  its  corporate  name, 
printed  thereon ;  and  that  its  goods  were  advertised  2,786,000  times,  in- 
cluding l;238,000  newspaper  advertisements  and  1,435,000  national 
magazine  advertisements,  and  also  were  advertised  in  trade  papers 
reaching  the  jewelry  trade  throughout  the  country,  for  3V^  years  from 
May,  1916;  that  there  has  been  no  other  use  thereof,  or  of  the  word 
"Silverite,"  save  as  made  by  the  defendant  company;  that  plaintiff  ad- 
vertised its  jewelry  to  some  extent  as  "original  creations  of  distinc- 
tive designs  made  in  silverin,  a  metal  having  the  appearancd  and  colbr 
of  platinum,  and  that  "Jewelry  of  Distinction"  came  to  have  "a  very 
definite  trade-dame,"  and  described  what  plaintiff  "had  in  mind  when" 
it  made  the  jewelry;  that  "Jewelry  of  Distinction"  was  adopted  by 
plaintiff  as  an  appropriate  phrase  to  cover  the  type  of  jewelry  it  made 
and  sold;  that  in  February  or  March  before  the  defendant  Ornstein 
left  plaintiff's  employ  he  requested  the  foreman  of  the  plaintiff's  die 
and  tool  department  to  leave  its  employ  and  go  into  business  with  him, 
and  also  requested  the  foreman  to  make  for  him  a  machine  known  as 
a  jig  saw,  which  had  been  invented  and  made  for,  and  several  of  which 
were  in  use  by,  the  plaintiff,  and  which  constituted  an  improvem/ent  on 
tools  for  like  purposes  theretofore  in  use  in  the  trade,  and  while  in 
plaintiff's  employ,  having  been  introduced  by  plaintiff*s  foreman  to  the 
manufacturer,  he  induced  him  to^  make  two  jig  saws  from  patterns 
belonging  to  the  plaintiff,  and  defendant  company  is  using  them ;  that 
Ornstein  also  requested  plaintiff's  designer  to  make  designs  for  him 
before  he  left  the  employ,  and  that  Ornstein  learned  this  Tine  of  busi- 
ness while  in.  plaintiff's  employ ;  that  the  plaintiff  sold  to  the  retail 
trade  and  to  people  who  were  able  to  pay  their  bills ;  that  the  defend- 
ant company  employed  a  stonesetter  who  had  been  in  the  employ  of 
the  plaintiff  and  left  on  strike,  and  employed  other  men  who  had  for- 
merly been  in  the  employ  of  the  plaintiff:  that  both  before  and  after 
leaviiig  plaintiff's  employ  Ornstein  requested  many  of  plaintiff's  em- 
ployees to  leave  and  go  with  him,  and  long  before  leaving  requested 
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plaintiff's  designer  to  make  up  designs  of  jewelry  for  him;  and  that 
after  the  defendant  company  commenced  business  the  defendants  Om- 
stein  and  Schwartz  stated  to  a  former  employee  of  the  plaintiff,  who 
was  then  in  the  employ  of  the  defendant  company,  that  they  were  try- 
ing their  best  to  ruin  plaintiff  and  to  put  it  out  of  business. 

The  plaintiff  also  presented  evidence  tending  to  show  that  its  bill- 
heads, letter  heads,  and  order  blanks  were  imitated  by  the  defendant 
company,  and  that  it  made  and  leased  to  the  trade  display  signs  for 
windows  and  glass  signs  to  advertise  the  fact  that  "Jewelry  of  Distinc-  | 

tion"  was  on  sale,  and  distributed  to  the  retail  trade  quite  extensive  j 

leaflets  so  advertising  its  goods,  and  photographs  of  actresses  and  other 
well-known  women  wearing  "Jewelry  of  Distinction." 

Defendant  Omstein  testified  that  the  heads  of  plaintiff's  departments 
knew  plaintiff's  designs  and  tools,  and  that  the  plaintiff  usually  obtained 
its  designs  from  trade  papers,  adapting  them  to.  its  own  use,  and  that  I 

these  designs  were  also  used  by  others ;  that  he  left  the  plaintiff's  employ  I 

on  the  lS>th  of  May,  1919,  and  that  the  defendant  company  was  in- 
corporated about  2  weeks  before  that.  Defendant  at  the  time  of  the  } 
trial  was  using  neither  "Silverine"  nor  "Silverin,"  and  discontinued  the  I 
use  thereof  on  discovering  that  other  firms  were  using  them ;  that,  when  ! 
he  left  plaintiff's  employ,  plaintiff's  vice  president  said  to  him  that  he 
would  put  him  out  of  business ;  that  the  composition  used  by  defendant 
is  an  imitation  of  silver,  and  it  has  never  held  it  out  as  an  imitation  of 
platinum,  which  plaintiff  claims  to  imitate ;  that  the  defendant  at  the 
time  of  the  trial  might  have  had  on  hand  from  $10,000  to  $15,000 
wprth  of  stock  marked  "Silverine"  or  "Silverin,"  which  it  was  still 
selling,  but  the  amount  on  hand  might  not  exceed  $5,000.  He  denied  1 
that  he  ever,  before  leaving  plaintiff's  employ,  requested  any  of  plain- 
tiff's employees  to  leave  with  him,  but  admitted  that  he  had  hired  several 
of  them  since,  while  they  were  on  strike  and  at  other  times  when  they 
came  to  him  for  employment.  He  admitted  that  he  knew  the  plaintiff 
used  the  words  "Jewelry  of  Distinction,"  and  said  that  it  was  un-  ' 
fortunate  that  his  company  had  adopted  the  same  name,  but  it  submit- 
ted a  list  of  three  or  four  names  to  the  secretary  of  state  and  this  was  ; 
one  of  them,  and  the  one  they  particularly  wanted  and  applied  for  first 
was  "Premier,"  which  was  not  available.  He  also  testified  that  the  rea- 
son defendant  company  used  "Silverine"  and  "Silverin"  was  because 
the  jewelry  was  an  imitation  of  silver,  and  that  there  was  no  intent  on 
the  part  of  those  who  organized  the  defendant  corporation  or  were 
managing  it  to  deceive  the  trade  by  the  adoption  of  this  corporate  name, 
or  these  names  for  its  jewelry,  and  that  they  did  not  realize  it  would 
create  confusion  in  the  trade.  He  also  testified  that  the  defendant  com- 
pany dealt  in  the  same  line  of  goods  as  plaintiff,  but  only  sold  to  the 
wholesale  trade,  to  department  stores,  and  to  jobbers,  and  that  its  sales- 
men go  on  the  road  with  samples,  and  usually  get  orders  according  to 
the  samples  and  prices,  and  that  the  prices  were  the  principal  factor  in 
making  sales ;  that  the  composition  used  by  the  defendant  company  is 
supposed  to  be  an  imitation  of  silver,  and  he  was  not  sure  whether  it 
ever  held  it  out  as  an  imitation  of  platinum ;  that  the  designs  for  the 
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most  part  are  taken  from  trade  journals^  and  are  modified  by  each  house 
to  suit  its  own  ideas;  that  the  designs  are  not  patented,  and  there  is 
nothing  exclusive  about  them. 

None  of  the  other  defendants  testified.  Two  of  the  former  employees 
of  the  plaintiff  testified  that,  after  leaving  plaintiff's  employ  on  strike, 
their  union  procured  their  employment  by  the  defendant  company. 
A.  jeweler  called  by  the  defendant  testified  that  he  had  handled  both 
plaintiff's  and  defendant's  lines  of  jewelry,  and  that  his  customers  never 
asked  for  it  either  by  the  name  of  "Silverite"  or  "Silyerin."  It  was  not 
denied  that  the  defendajtit  company  procured  the  manufacture  for  it 
of  the  two  jig-saw  piercing  machines.  The  manufacturer  was  not  call- 
ed, but  it  was  stipulated  that,  if  called,  he  would  have  testified  that  he 
also  made  the  machines  "for  somebody  else";  but  the  tlhie  of  tijp 
manufacture  thereof  was  not  shown. 

There  was  no  evidence  that  any  purchaser  was  deceived  by  the  acts 
of  the  defendants,  or  purchased  jewelry  of  defendant  company's  manu- 
facture in  the  belief  that  it  was  of  the  plainti'ff's  manufacture,  or  that 
any  confusion  between  the  business  of  the  plaintiff  and  of  the  defend- 
ant company  has  arisen  from  the  acts  of  the  defendant.  On  these  facts, 
and  on  this  evidence  the  trial  court  found,  among  other  things,  that  the 
plaintiff  duly  registered  "Silverite"  as  a  trade-mark,  and  is  the  lawful 
owner  and  entitled  to  the  exclusive  use  thereof,  and  that  the  use  by  the 
defendant  company  of  "Silverine,"  *'Silverin,"  "Distinctive  Silverine," 
or  "Distinctive  Silverin,"  in.  competition  with  plaintiff,  is  unfair  com- 
petition, and  is  calculated  to  mislead  the  public  as  to  the  identity  of  the 
goods  and  of  their  manufacturer;  that  the  use  by  the  defendant  com- 
pany of  its  corporate  name  in  this  line  of  business  is  also  calculated  to 
mislead  the  public  as  to  the  identity  of  the  goods  and  of  their  manu- 
facturer, and  constitutes  unfair  competition ;  that  the  phrase  "Jewelry 
of  Distinction"  has  become  valuable  to  the  plaintiff  as  indicating  and 
identifying  its  goods ;  that  a  large  part  of  plaintiff's  imitation  jewelry 
IS  made  up  from  designs  originated  by  it  for  its  exclusive  use,  and  the 
defendant  company  has  copied  many  of  them  in  making  up  its  goods ; 
that  the  jig-saw  piercing  machine,  designed  and  manufactured  for 
and  used  by  the  plaintiff,  two  of  which  3ie  defendant  procured  to  be 
manufactured  for  it,  is  of  great  value  to  the  plaintiff;  and  that  the  acts 
of  defendants  ^show  that  they  intend  to  deceive  and  confuse  the  pub- 
lic, to  the  injury  of  the  plaintiff. 

The  conclusions  of  law  arp  to  the  effect  that  the  corporate  name  of 
defendant  company  is  so  similar  to  the  phrase  "Jewelry  of  Distinction," 
by  which  the  plaintiff's  goods  are  identified,  that  confusion  and  decep- 
tion are  liable  to  result  from  its  use  in  this  line  of  business,  and  that 
its  use  is  wrongful  as  against  the  plaintiff ;  that  plaintiff's  trade-mark, 
"Silverite,"  is  valid,  and  that  the  use  by  the  defendant  company  of 
"Silverine,"  "Silverin,"  "Distinctive  Silverine,"  and  "Distinctive  Silver- 
in"  on  its  goods  is  wrongful  as  against  the  plaintiff ;  that  the  various  de- 
signs used  by  the  defendant  are  so  similar  to  the  plaintiff's  designs  as 
to  constitute  unfair  competition;  that  the  means  by  which  the  defend- 
ant company  sought  to  copy  the  plaintiff's  designs  in  connection  with 
the  other  acts  of  the  defendants , were  unfair,  and  that  the  defendant's^ 
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use  of  order  blanks,  tags,  labels,  and  billheads  specified  in  the  complaint 
constitutes  unfair  competition ;  that  as  against  fiie  defendants  the  plain- 
tiff is  the  owner  of  and  entitled  to  the  exclusive  use  of  the  patterns  for 
which  the  iron  jig-saw  piercing  machines  ire  made ;  that  plaintiff  is  en- 
titled to  an  injunction  enjoining  the  defendant  company  and  its  agents, 
servants,  and  employees  from  making,  any  use  whatsoever  of  its  present 
corporate  name  in  connection  with  the  manufacture  or  sale  of  jewelry, 
and  likewise  enjoining  the  use  of  the  names  "Silverine,"  "Silverin," 
"Distinctive  Silverine,"  or  ''Distinctive  Silverin,"  or  any  other  name 
that  is  a  colorable  imitation  of  the  plaintiff's  Registered  trade-mark,  and 
enjoining  the  use  of  the  order  blanks,  tags,  labels,  and  billheads  specified 
in  the  coHQplafnt,  and  enjoining  the  use  of  any  designs,  patterns,  tools, 
(fr  machines,  knowledge  or  possession  of  which  was  unfairly  or  fraud- 
ulently obtained  from  the  plaintiff,  and  particularly  the  saw  piercing 
machines;  that  plaintiff  is  entitled  to  recover  of  the  defendants  the 
damages  sustained  by  it  from  such  unlawful  acts  of  the  defendants,  in- 
cluding all  profits  received  by  the  defendants  by  reason  of  said  acts, 
together  with  its  costs  and  disbursements,  and  to  the  appointment  of  a 
referee  to  ascertain  and  assess  such  profits  and  damages,  if  the  plain- 
tiff shall  be  so  advised,  and  entry  of  jud5;ment  in  accordance  with  the 
decision  is  directed. 

The  judgment  enjoins  the  defendant  company,  its  officers,  directors, 
agents,  servants,  attorneys,  and  employees,  and  all  persons  acting  for  it 
from  any  use  whatsoever  of  itS  corporate  name  or  any  phrase  colorably 
similar  to  the  phrase,  "Jewelry  of  Distinction,"  in  connection  with  the 
manufacture  or  sale  of  jewelry,  and  from  the  use  in  connection  with 
such  manufacture  or  sale  of  jewelry  of  the  names  "Silverine,"  "Silver- 
in,"  "Distinctive  Silverine,"  or  "Distinctive  Silverin,"  or  any  name  that 
is  a  colorable  imitation  of  the  plaintiff's  registered  trade-mark,  and  from 
the  use  of  the  order  blanks,  labels,  and  billheads  specified  in  the  com- 
plaint, and  from  any  use  of  designs,  patterns,  tools,  or  machines,  knowl- 
edge or  possession  of  which  was  unfairly  or  fraudulently  obtained  from 
the  plaintiff  and  from  any  use  of  the  jig-saw  piercing  machine;  and  it 
further  adjudged  that  the  plaintiff  recover  its  damages,  including  all 
profits  received  by  defendants  from  said  unlawful  acts,  and  a  referee 
was  appointed  to  ascertain  and  report  said  damages  and  profits,  and  for 
the  costs  of  the  action  as  taxed,  and  that  plaintiff  have  leave  to  apply 
at  the  foot  of  the  judgment  for  other  and  further  relief. 

[1]  There  is  no  evidence  that  the  plaintiff  has  sustained  any  dam- 
ages from  the  acts  of  the  defendants,  or  that  the  defendants  have 
derived  profits  from  their  acts  adjudged  to  be  unjust  competition; 
there  was,  therefore,  no  basis  for  the  appointment  of  a  referee,  and 
those  provisions  of  the  conclusions  of  law  and  of  the  judgment  must  be 
stricken  out. 

It  is  contended  in  behalf  of  the  appellants  that  their  corporate 
name,  being  wholly  dissimilar  from  that  of  the  plaintiff,  is  lawful,  and 
that  the  use  thereof  cannot  be  enjoined;  that  the  words  "Jewelry  of 
Distinction,"  and  the  other  words  and  phrases  the  use  of  which  has  been 
enjoined,  are  words  in  common  use,  to  the  use  of  which  every  one  is 
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entitled,  and  with  respect  to  which  none  may  acquire  an  exclusive  right, 
and  that  it  has  not  been  shown  that  they  have  acquired  a  secondary 
meaning,  as  identifying  the  plaintiff's  business  or  goods,  and  that,  there- 
fore, the  plaintiff  is  not  entitled  to  an  injunction  against  their  use  by 
the  defendants.  In  so  far  as  the  judgment  is  against  the  individual 
defendants  in  their  individual  capacities,  there  appears  to  be  no  evi- 
dence warranting  it  with  respect  to  one  or  two  of  them ;  but  the  appeal 
was  taken  by  the  defendants  jointly,  and  no  distinction  was  made  up- 
on the  argument  or  in  the  points  between  the  plaintiff's  rights  as  against 
the  corporation  and  against  the  individual  defendants. 

[2,3]  We  think  it  may  fairly  be  inferred  from  the  evidence  that 
the  phrase  "Jewelry  of  Distinction"  has  acquired  in  the  trade  a  second-- 
ary  meaning,  as  indicating  the  imitation  jewelry  manufactured  and 
sold  by  the  plaintiff,  and  that  the  trade-name  and  trade-mark  "Silverite" 
was  coined  or  adopted  by  the  plaintiff  to  identify  the  imitation  jewelry 
manufactured  by  it,  and  that  the  corporate  name  of  the  defendant 
company  was  selected,  and  the  words,  and  phrases  used  by  it,  the  use 
of  which  has  been  enjoined  were  adopted  and  used  in  bad  faith,  in  the 
hope  and  expectation  that  thereby  the  defendant  company  would  obtain 
some  undue  benefit  and  advantage  from  the  extensive  advertisement  at 
great  expense  by  the  plaintiff  of  its  imitation  jewelry  as  hereinbefore 
stated,  and  that  such  use  by  the  defendant  company  of  the  corporate 
name  selected  by  it,  and  of  the  said  phrases  and  words  adopted  by  it, 
were  calculated  and  intended  to  deceive  the  public  into  buying  the  de- 
fendant company's  imitation  jewelry  in  the  belief  that  it  was  manufac- 
tured by  the  plaintiff,  and  that,  unless  enjoined,  such  use  by  the  defend- 
ant company  of  its  corporate  name  and  of  said  words  and  phrases 
would  have  that  effect 

In  such  cases  it  is  well  settled  that  the  use  by  a  party  of  a  corporate 
name,  or  of  fanciful  or  descriptive  phrases  or  words,  under  which 
goods  manufactured  and  advertised  by  another  have  become  known  in 
the  trade,  and  which  use  i$  intended  and  calculated  to  result  in  unfair 
competition,  even  though  the  corporate  name,  phrases,  or  words  are 
not  such  that  one  party  may  obtain  an  exclusive  right  to  the  use  there- 
of as  a  trade-name  or  trade-mark,  may  be  enjoined  on  the  theory  that 
the  name,  phrases,  or  words  have  dius  acquired  in  the  trade  a  secondary 
meaning  as  identifying  the  business  or  goods  of  the  party  .first  using 
them,  Higgins  Co.  v.  Higgins  Soap  Co.,  144  N.  Y.  462,  39 *N.  E.  490, 
27  L.  R.  A.  42,  43  Am.  St  Rep.  769;  Taendsticksfabriks  Akticbolagat 
Vulcan  v.  Myers,  139  N.  Y.  367,  34  N.  E.  904;  De  I^ng  v.  De  Long 
Hook  &  Eye  Co.,  89  Hun,  399,  35  N.  Y.  Supp.  509;  Oneida  Commu- 
nity V.  Oneida  Game  Trap  Co.,  168  App.  Div»  769, 154  N.  Y.  Supp.  391 ; 
Kayser  &  Co.  v.  Italian  Silk  Underwear  Co.,  160  App.  Div.  607,  146  N. 
Y.  Supp.  22;  German-American  Button  Co.  v.  A.  Heymsfeld,  Inc.,  170 
App.  Div.  416,  156  N.  Y.  Suj^.  223;  Fischer  v.  Blank,  138  N.  Y.  244, 
33  N.  E.  1040;  New  England  Awl  &  Needle  Co.  v.  Marlborough  Awl 
&  Needle  Co.,  168  Mass.  156, 46  N.  E.  386,  60  Am.  St  Rep.  377;  Flor- 
ence Mfg.  Co.  v.  J.  C.  Dowd  &  Co.,  178  Fed.  73,  101  C.  C.  A.  565; 
Shaver  v.  Heller  &  Mera  Co.,  108  Fed.  821,  48  C.  C.  A.  48,  65  L.  R. 
A.  878;  Lalance  &  Grosjean  Mfg.  Co.  v.  National  Enameling  &  Stamp- 
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ing  Co.  (C.  C.)  109  Fed.  317;  Saxlehner  v.  Siegd-Cooper,  179  U.  S.  42, 
21  Sup.  Ct.  16,  45  L.  Ed.  77;  Elgin  Nat.  Watch  Co.  v.  Illinois  Watch 
Case  Co.,  179  U.  S.  665, 21  Sup.  Ct.  270, 45  L.  Ed.  365 ;  French  Repub- 
lic V.  Saratoga  Vichy  Spring  Co.,  191  U.  S.  435,  24  Sup.  Ct.  145,  48  L. 
Ed.  247;  Merriam  Co.  v.  Saalficld,  198  Fed.  369,  117  C.  C.  A.  245; 
Allen  V.  Walker  &  Gibson  (D.  C.)  235  Fed.  230;  Keasbey  v.  Brooklyn 
Chemical  Works,  142  N.  Y.  467,  37  N.  E.  476,  40  Am.  St.  Rep.  623; 
Samuels  v.  Spitzer,  177  Mass.  226,  58  N.  E.  693;  Fuller  v.  Huff, 
104  Fed.  141, 43  C.  C.  A.  453,  51  L.  R.  A.  332;  National  Cloak  &  Suit 
Co.  V.  Londy  &  Friend  (D.  C.)  211  Fed.  760;  Hartzler  v.  Goshen 
Chum  &  Ladder  Co.,  55  Ind.  App.  455,  104  N.  E.  34^;  Bickmore  GaU 
Cure  Co.  v.  Kams,  134  Fed.  833,  67  C.  C.  A.  439;  Wirtz  v.  Eagle 
Bottling  Co.,  50  N.  J.  Eq.  164,  24  Atl.  658;  Standard  Paint  Co.  v.  Rub- 
beroid  Roofing  Co.,  224  Fed.  695,  140  C.  C.  A.  235. 

[4]  The  learned  counsel  for  the  appellants  contends  that  the  plain- 
tiff never  advertised  its  goods  as  "Jewelry  of  Distinction'*  alone,  and 
that  that  phrase  was  always  preceded  by  the  word  "Fishson,"  in  larger 
type ;  but  in  that  he  is  in  error,  for  there  is  evidence  that  the  plaintiff's 
goods  were  so  advertised  without  the  phrase  being  preceded  by  "Fish- 
son."  It  is  also  contended  that  there  is  no  evidence  that  the  plaintiff's 
goods  were  called  for  or  sold  under  the  names,  phrases,  and  words 
enjoined,  and  that  the  designs  and  prices  were  the  controlling  factors 
in  the  sales;  but  it  is  a  reasonable  inference  from  the  manner  in 
which  the  plaintiff's  goods  were  advertised  and  in  which  the  attention 
of  customers  was  drawn  thereto  by  signs  in  the  retail  stores  that  its 
goods  must  have  become  known  to  some  extent  at  least  by  the  names, 
phrases,  and  words  under  which  they  were  advertised.  It  is  also 
argued  that  there  could  not  be  unfair  competition  or  confusion,  for  the 
reason  that  the  plaintiff  sells  to  the  retail  trade,  and  the  defendant  com- 
pany sells  only  to  the  wholesale  trade,  namely,  to  jobbers  and  depart- 
ment stores ;  but  the  conclusion  claimed  does  not  follow,  for  the  goods 
of  the  defendant  company  must  ultimately  reach  and  be  sold  in  the 
retail  trade. 

The  injunction,  in  so  far  as  it  relates  to  the  corporate  name  of  the 
defendant  company,  only  enjoins  the  use  of  the  corporate  name  in  con- 
nection with  the  manufacture  or  sale  of  jewelry.  It  is  not  suggested 
that  the  defendant  company  could  continue  the  use  of  its  corporate 
name  in  this  line  of  business,  and  that  unfair  competition  with  the 
plaintiff  could  be  avoided  by  requiring,  in  connection  with  the  use  of  the 
corporate  name,  a  prefix  or  suffix  which  would  show  that  it  had  no 
relation  to  the  plaintiff  or  its  business,  and  therefore  there  is  no  oc- 
casion for  modif3mg  the  judgment  in  that  regard. 

It  follows  that  the  conclusions  of  laW  and  judgment  should  be  modi- 
fied, by  eliminating  therefrom  the  provisions  for  the  recovery  of  dam- 
ages and  profits  received  by  the  defendants,  and,  as  modified,  affirmed, 
without  costs.    Settle  order  on  notice.    All  concur. 
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TYNDALL  et  aL  V.  PINELAWN  CEMETERT  et  aL 

(Supreme  Ck>iirtt  Special  Term,  New  York  Comity.    June  6, 1:021.) 

Costs  <d=s>276— Slay  statute  held  inapplicable  to  motion  seeking  no  afRrmative 
relief. 

Where  a  Judgment  provided,  among  other  things,  for  distribution  by  the 
referee  of  a  certain  sum  among  the  defendant's  shareholders,  and  the 
defendant  seeks  no  affirmative  relief  by  its  motion  for  leave  to  file  a  cor- 
rected list  of  shareholders.  Code  Civ,  Proc.  §  779,  staying  proceedings 
where  coats  of  motion  and  of  appeal  have  not  been  paid,  is  inapplicable. 

Action  by  William  D.  Tyndall  and  others  against  the  Pinelawn  Ceme- 
tery and  otiiers.  Judgment  for  plaintiffs  for  distribution  by  referee  of 
a  certain  sum  among  defendant  shareholders.  On  motion  by  defendant 
Cemetery  for  leave  to  file  a  corrected  list  of  shareholders.  Motion 
granted. 

See,  also,  151  N.  Y.  Supp.  428. 

L.  J.  Morrison,  of  New  York  City,  for  the  motion. 
Gardner,  Tyndall  &  Barton,  of  New  York  City  Qohn  M.  Gardner, 
of  New  York  City,  of  counsel),  opposed. 

GIEGERICH,  J.  A  judgment  was  heretofore  rendered  against  the 
defendant  cemetery,  providing,  among  other  things,  for  the  distribution 
by  the  referee  of  a  certain  specified  stmi,  after  payment  of  certain  speci- 
fied costs,  allowances,  and  expenses,  among  its  shareholders  then  of 
record.  The  referee  is  now  in  possession  of  the  necessary  amount  of 
money  to  make  the  required  distribution,  but  it  has  been  ascertained  that 
the  list  of  shareholders  now  on  record  in  this  case  is  in  various  respects 
incorrect  as  to  names  and  holdings,  and  that  it  will  be  impossible  for 
the  referee  to  make  a  proper  distribution  of  the  fund  in  accordance 
with  the  provisions  of  the  judgment.  A  corrected  list  of  the  share- 
holders of  the  defendant  cemetery  and  their  holdings  at  the  time 
mentioned  in  the  judgment  has  been  prepared  by  its  secretary  and  treas- 
urer by  means  of  which  the  referee  will  be  enabled  to  distribute  the 
fund  in  his  possession  as  directed  by  this  court.  A  duplicate  of  such 
list  has  been  delivered  to  the  referee,  and  the  original  thereof  was 
submitted  to  me  on  the  hearing  of  this  motion.  The  defendant  ceme- 
tery now  seeks  an  order  of  this  court  substituting  the  corrected  list  of 
shareholders  for  the  list  now  on  record,  so  as  to  enable  the  referee  to 
make  the  distribution  of  the  fund  as  adjudged.  The  application  is  op- 
posed by  the  plaintiff,  on  the  ground  that  the  applicant  has  not  paid 
certain  motion  costs  and  costs  of  appeal,  and  that  hence  its  proceedings 
are  stayed  under  the  provisions  of  section  779  of  the  Code  of  Civil 
Procedure. 

That  section  provides  that  where  costs  of  a  motion  or  any  other 
sum  of  money  directed  by  an  order  to  be  paid  arc  not  paid  wifliin  the 
prescribed  time  "all  proceedings  on  the  part  of  the  party  required  to  pay 
the  same,  except  to  review  or  vacate  the  order,  are  stayed  without  fur- 
ther direction  of  the  court  until  the  pa)mient  thereof."   The  courts  have 

^s^For  other  caMs  see  same  topic  ft  KEY-NUMBER  In  aU  Key-Numt)er«d  DAgeeU  ft  IndeEes 
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limited  the  stay  prescribed  by  this  section  to  some  onward  movement 
in  the  action  furthering  the  interests  of  the  party  in  default  through 
giving  him  some  affirmative  relief  therein  (Thompson  v.  McLaughlin, 
138  App.  Div.  711,  714,  123  N.  Y.  Supp.  762;  Bigler  v.  National  Bank 
of  Newburgh,  26  Hun,  520;  Randell  v.  Abrisqueta,  20  Abb.  N.  p. 
292),  and  have  held  that  it  does  not  apply  to  an  act  of  self-defense  on 
his  part  (Thompson  v.  McLaughlin,  supra,  and  cases  cited ;  Randell  v. 
Abrisqueta,  supra),  nor  to  a  motion  by  the  plaintiff  for  leave  to  enter 
final  judgment  dismissing 'the  complaint  after  an  order  sustaining  a  de- 
murrer thereto  has  been  affirmed  on  appeal  (Ten  Eyck  v.  Town  of  War- 
wick, 30  N.  Y,  Supp.  859).  In  the  present  case  the  applicant  seeks  no 
affirmative  relief  in  its  own  interest  and  nothing  hostile  to  the  plaintiff. 
All  it  seeks  is  permission  to  file  a  corrected  list  of  its  shareholders, 
in  order  that  the  referee  may  carry  out  the  judgment  which  was  ren- 
dered. Section  779  of  the  Code  was  not  intended  to  prevent  an  un- 
successful party  from  taking  steps  to  have  a  judgment  taken  against 
him  perfected  with  a  view  to  its  payment  (see  Ten  Eyck  v.  Town  of 
Warwick,  supra),  and  I  am  therefore  of  the  opinion  that  the  said  sec- 
tion does  not  apply. 

Motion  granted.    Settle  order  on  notice. 


INDESTRUCTIBLE  METAL  PRODUCTS  CO.,  Inc.,  v.  SUMMERGRADE. 

(Supreme  Court,  Appellate  Diyision,  First  Department    June  8,  1921.) 

1.  Courts  .<&=»479 — ^Unless  undertaking  is  given,  a44ioQ  in  other  court  will  not 

be  stayed. 

An  order  of  the  Snpreme  Court,  staying  an  action  in  the  Municipal 
Court  on  the  ground  that  it  was  begun  later  and  inYOlved  the  same  sub- 
ject-matter, cannot  be  upheld,  where  it  contained  no  provision  requiring 
the  plaintiff  to  execute  an  undertaking,  as  required  in  Code  Civ.  Proc. 
§  611. 

2.  Courts  <&=»479-- Proceedhigs  in  anotlier  action  can  be  stayed  only  by  Injunc- 

tion granted  in  independent  action. 

Plaintiff  cannot  obtain,  under  Code  Civ.  Proc.  §  611,  an  order  staying 
defendant  from  proceeding  in  an  action  in  another  court  claimed  to  have 
been  begim  subsequently,  but  the  inherent  power  of  the  court  to  stay  pro- 
ceedings or  control  the  trial  of  an  action  must  be  exercised  in  an  inde- 
pendent action  for  injunction. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Indestructible  Metal  Products  Company,  Incorporated, 
against  Joseph  Summergrade.  From  an  order  which  granted  the  mo- 
tion of  plaintiff  to  stay  the  trial  of  an  action  brought  by  defendant  in 
the  Municipal  Court  of  New  York,  on  the  ground  that  this  action  was 
begun  prior  to  the  Municipal  Court  action  and  involved  the  same  sub- 
ject-matter, defendant  appeals.    Order  reversed,  and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  DOWNING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

^s>For  other  canes  eee  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  DtEeste  A  Indezei 


Digitized  by 


Google 


Sup.  Ct)      INDBSTRUOTIBLB  METAL  PROD.  00.,  V.  SUMMERGBADB        643 

(lg8  N.T.S.)  ' 

Israel  N.  Thurman,  of  New  York  City  (Copal  Mintz,  of  New  York 
City,  of  counsel),  for  appellant. 

Bernard  Fliashnick,  of  New  York  City  (Emanuel  Sustick,  of  New 
York  City,  of  coimsel),  for  respondent. 

GREENBAUM,  J.  This  is  an  action  at  law,  in  which  the  plaintiff 
demands  a  money  judgment  only  and  seeks  no  injunctive  or  other  re- 
lief. Although  the  order  appealed  from  provides  that  the  "defendant, 
his  attorney  or  agent,  be  and  they  are  hereby  stayed  from  proceeding 
with  the  trial  of  the  action  commenced  by  the  said  defendant  against  the 
plaintiff  herein  in  the  Municipal  Court,  Borough  of  Manhattan,  First 
District,''  it  is  in  effect  an  injunction  granted  in  one  action  to  stay 
the  trial  of  another  action  between  the  same  parties. 

[1,  2]  The  order  must  be  reversed  for  two  reasons: .  First,  that  it 
contains  no  provision  requiring  the  plaintiff  to  execute  an  undertaking, 
as  provided  in  section  611  of  the  Code  of  Civil  Procedure;  and,  second- 
ly, that  although  a  party  seeking  to  stay  a  trial  may  move  in  the  action 
sought  to  be  stayed  without  giving  security  as  required  by  section  611 
of  Ae  Code,  he  cannot  upon  motion  made  in  one  action  obtain  an  order 
staying  the  trial  of  another  action.  His  remedy  in  the  latter  case  is 
to  bring  an  action  for  injunction.  This  has  been  held  in  numerous 
cases.  In  Belasco  v.  Klaw,  98  App.  Div.  74,  90  N.  Y.  Supp.  593,  the 
court  said : 

''The  inherent  power  of  the  court  to  stay  proceedings  or  control  the  trial  of 
an  action  is  one  which  must  be  exercised  in  the  action  itself,  and  where  it  is 
Bonght  to  enjoin  parties  from  proceeding  in  another  action  such  relief  must 
be  by  injunction  in  an  action  where  by  formal  prayer  It  Is  demanded."  Sec- 
tion 611,  CJode  of  Civil  Procedure. 

The  opinion  in  Grammer  v.  Greenbaum,  146  App.  Div.  3,  130  N.  Y. 
Supp.  569,  reads  in  part  as  follows : 

"This  court  has  several  tlm^  said  that  the  trial  of  an  action  cannot  be 
stayed  in  this  way.  The  power  of  the  court  to  stay  proceedings  or  control  the 
trial  of  an  action  is  one  which  must  be  exercised  in  the  action  itself  (Ray- 
more  Realty  Oo.  ▼.  Pfotenhauer-Nesbit  Co.,  139  App.  Div.  126 ;  North  Central 
Realty  Co.  v.  Blackman,  145  Id.  199),  and  where  it  is  sought  to  enjoin  parties 
from  proceeding  in  another  action,  such  relief  must  be  by  injunction  in  an  ac- 
tion where  such  relief  is  demanded  in  the  complaint  (Belasco  Co.  v.  Klaw,  98 
A.  B.  74;  Webster  v.  Columbian  National  Life  Ins.  Co.,  181  A.  D.  837,  af- 
firmed 196  N.  Y.  523).  Under  the  authorities  cited  the  court  could  not,  by  an 
order  In  this  action,  stay  the  trial  of  the  City  Court  action.  Nor  could  it  en- 
join fJie  prosecution  of  that  action  by  an  order  in  this,  because  no  such  relief 
is  demanded  in  the  complaint." 

The  order  must  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  denied,  with  $10  costs.    All  concur. 
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KUNZE  el  aL  y.  WEBER  et  al. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  27,  1021.) 

1.  Trade  iiniona  <8»>7— Unincorporated  labor  federation  cannot  interfere  with 
internal  management  of  incorporated  union  aflftUated  therewitii. 

Where  a  trade  union  Incorporated  as  a  membership  corporation  had 
afEUiated  with  an  unincorporated  federation  of  such  unions,  the  federation 
and  its  president  did  not  thereby  acquire  authority  to  interfere  with  the 
internal  management  of  the  trade  union,  by  reinstating  an  officer  who 
had  been  suspended  in  accordance  with  the  by-laws  of  the  union;  but 
the  only  remedy  of  the  suspended  officer  was  under  the  by-laws  of  the 
union,  and  the  only  action  the  federation  could  take  was  to  withdraw  the 
right  of  affiliation. 
i.  Trade  unions  <^»7— President  of  federation  cannot  make  members  of  affil- 
iated union  members  of  federation  for  purpose  of  e™Jllng  tiiem. 

The  president  of  an  unincoriK>rated  federation  of  trade  unions  cannot  by 
an  order  make  members  of  the  affiliated  unions  also  members  of  the  federa- 
tion, if  they  were  not  already  such  members,  merely  for  the  purpose  of 
expelling  therefrom  directors  of  a  trade  union  who  had  disobeyed  an  order 
of  the  federation's  president 
8.  Trade  unions  <®=»7— Members  of  union  held  members  of  federation  with 
which  it  was  affiliated. 

The  members  of  a  musicians'  union,  incorporated  under  the  Membership 
Corporations  Law  (Consol.  Laws,  c.  85),  became  members  of  the  federa- 
tion of  musicians  under  the  rules  of  the  federation  when  their  union 
affiliated  with  the  federation. 

4.  Trade  unions  ^=^4— -Memliers  cannot  be  expelled  without  liearing. 

The  president  of  a  federation  of  trade  unions  has  no  authority  to  expel 
members  summarily  without  giving  them  a  hearing. 

5.  Trade  unions  ^==>i — ^President  of  federation  held  not  authorized  to  expel 

members  as  emergency  measure. 

Where  the- power  to  expel  members  of  a  federation  of  trade  unions  was 
given  to  the  executive  board,  and  not  to  the  president,  but  the  president 
was  given  power  to  act  in  emergencies,  the  president  cannot  expel  mem- 
bers under  his  emergency  powers,  which  will!  be  construed  only  to  in- 
clude such  powers  as  are  necessary  to  preserve  the  status  quo  or  to  pro- 
tect the  federation  until  action  can  be  taken  by  the  council  or  by  tho 
convention. 

6.  Trade  unions  ^=»4-— Members  illegally  ezpdled  by  emergency  order  need 

not  appeal  to  convention  bef <Mre  seeldng  injunction. 

The  general  rule  that  members  of  an  association  illegally  ezpdled 
therefrom  must  exhaust  their  remedies  within  the  association  before 
appealing  to  the  courts  does  not  apply,  where  members  of  a  trade  union 
were  unlawfully  expelled  by  the  president  as  an  emergency  measure,  in 
consequence  of  which  they  were  unable  to  obtain  employment,  and  where 
their  remedy  within  the  association  was  by  appeal  to  the  next  conventl<Mi  of 
the  federation,  since  the  provision  for  review  in  the  association  must  be 
prompt,  to  deprive  the  members  of  their  right  to  injunction. 

7.  Tradie  unions  ^=^5— Injunction  held  not  suspension  or  removal  of  offieer  of 

union. 

Where  the  directors  of  an  incorporated  trade  union,  acting  under  the 
authority  given  by  its  by-laws,  had  removed  its  president  from  office,  an 
injunction  restraining  the  enforcement  of  an  order  by  the  president  of 
the  federation  with  which  the  union  was  affiliated  restoring  the  president 
of  the  union  to  office  and  expelling  the  directors  who  refused  to  obey  the 
order  was  not  an  injunction  "suspending  or  removing"  the  union's  presi- 
dent which  can  only  be  granted  in  the  manner  provided  by  General  Cor- 
poration Law,  $§  305,  307. 

'^s>For  other  cases  see  same  topic  &  KEY-NUMBBR  in  all  Kay-Numbered  Dlgeete  A  IndexM 


Digitized  by 


Google 


Sup.  Ct.)  KimZB  V.  WEBBB  M6 

(1S8  N.Y.8.) 

&  Trftde  vaJuam  <»»4— Order  h^d  to  state  grounds  for  inJunctioD  meabui  ez* 
IMilsion  of  trade  union  members  suffldeoUy. 

An  order  reciting  that  defendants  are  molesting  and  preventing  plain- 
tiffis  from  exercising  their  rights  as  members  of  an  incorporated  union, 
and  that  the  acts  complained  of  would  produce  injury  to  plaintiffs,  suffi- 
ciently states  the  grounds  for  an  injunction,  restraining  the  enforcement 
of  the  order  expelling  plaintiffs,  to  comply  with  the  requirement  of  Code 
av.  Proc.  §  610. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Arthur  Kunze  and  others  against  Joseph  N.  Weber  and 
others  to  procure  a  permanent  injunction.  From  an  order  granting 
a  temporary  injunction,  defendants  appeal.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

William  P.  Malonty,  of  New  York  City,  for  appellants. 
Jacob  J.  Schwebel,  of  New  York  City  (George  Edwin  Joseph,  of 
New  York  City,  of  counsel),  for  respondents. 

SMITH,  J.^The  plaintiffs  are  eight  directors  of  the  Musical  Mu- 
tual Protective  Union,  and  constitute  a  majority  of  the  board.  This 
Protective  Union  is  a  membership  corporation  organi2ed  under  the  laws 
of  the  state  of  New  York.  The  American  Federation  of  Musicians 
is  an  unincorporated  association  containing  members  in  different  states. 
It  is  provided  in  the  articles  of  association  of  the  Federation  that  any 
musical  union  may  be  affiliated  with  them.  The  Protective  Union  has 
been  affiliated  witii  the  American  Federation,  and  in  the  by-laws  of 
the  Protective  Union  appeal  from  any  decisions  of  the  board  of  direc- 
tors of  the  Protective  Union  to  the  executive  board  and  the  convention 
of  the  Federation  is  provided  by  article  1,  section  6  of  the  by-laws  of 
the  Protective  Union.  It  is  also  provided  that  the  Protective  Union 
shall  send  the  president  and  two  delegates  to  the  convention  of  the 
American  Federation. 

The  plan  of  the  American  Federation  seems  to  be  primarily  for  the 
formation  of  local  unions  not  incorporated  under  the  laws  of  anv  state. 
This  dotes  not  prevent,  however,  a  local  union  becoming  incorporated, 
and  thereafter  becoming  affiliated  with  the  American  Federation.  If 
such  corporation,  however,  is  accepted  by  the  American  Federation, 
it  must  be  subject  to  the  laws  of  the  state  under  which  the  local  union 
is  incorporated.  Of  course,  the  Federation  may  refuse  membership 
to  members  of  the  local  union,  other  than  a  local  union  independent  of 
such  a  corporation.  But  this  has  not  been  done  in  the  case  at  bar, 
and  the  Protective  Union  is  still  a  membership  corporation  organized 
under  the  laws  of  this  state,  and  is  affiliated  with  the  Federation. 

It  is  not  quite  clear  as  to  just  the  nature  of  the  membership  in  this 
American  Federation.  Sometimes  the  unions  themselves  are  referred 
to  as  the  members.  At  other  times  the  members  of  the  local  unions  are 
referred  to  as  members  of  th^  Federation.  A  fair  interpretation,  how- 
ever, is  that  the  members  of  these  local  unions  become  members  of  the 
Federation  ipso  facto  when  the  local  union  is  organized  under  or  af- 
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filiated  with  the  Federation,  and  the  existence  of  the  local  unions  as 
members  is  simply  an  administrative  factor  to  accomplish  the  purposes 
sought  to  be  accomplished  by  the  Federation. 

With  this  condition  of  the  membership  of  the  American  Federation, 
we  may  refer  to  the  facts  of  the  particular  case,  in  order  to  ascertain 
just  what  questions  arise  for  determination.  One  Finkelstein  had  been 
elected  the  president  of  this  Protective  Union.  There  arose  a  differ- 
ence in  the  Union  over  the  acts  of  Finkelstein,  and  the  eight  members 
of  the  board  of  directors  preferred  charges  against  the  president,  sus- 
pended him  as  president,  and  gave  him  notice  of  a  hearing.  /Finkel- 
stein, as  president,  had  refused  to  put  motions  that  were  properly  made 
in  a  meeting  of  the  board  of  directors.  He  appointed  a  man  as  sergeant 
at  arms,  who  was  not  confirmed  by  the  board,  as  he  was  required  to 
be,  and  he,  nevertheless,  issued  warrants  for  the  payment  of  his  sal- 
ary on  the  ground  that  he  was  a  hold-over.  Clearly  he  was  not  a  hold- 
over, if  his  original  employment  was  not  confirmed.  There  are  other 
charges  against  Finkelstein,  but  it  is  probably  immaterial  here  to  con- 
sider whether  they  were  sufficient  to  authorize  his  removal  as  the  presi- 
dent of  the  Protective  Union,  /t'inkelsteiix  went  to  the  defendant  Web- 
er, who  is  the  president  of  the  American  Federation,  and  Weber  im- 
mediately issued  an  order,  which  he  called  an  emergency  order,  staying 
all  proceedings  for  the  presentation  or  consideration  of  charges  against 
Finkelstein,  and  enjoining  these  directors  from  acting  as  directors  of 
the  Protective  Union,  and  generally  prohibiting  them  from  taking  any 
action  as  against  Finkelstein  as  president  of  the  Protective  Union.  The 
directors  disregarded  this  order  of  Weber  on  the  ground  that  it  was 
without  jurisdictiiMi.  , 

[1]  It  seems  to  me  clearly  that  it  was  without  jurisdiction.  This 
corporation  is  a  corporation  with  a  statute  regulating  its  affairs.  It 
was  authorized  to  make  by-laws,  and  the  by-laws  adopted  provided  how 
the  president  could  be  removed.  The  directors  took  proceedings  for 
the  removal  of  the  president  by  making  charges  and  giving  him  no- 
tice of  a  hearing,  and  meantime  they  suspended  him  from  acting  as 
president.  Then  came  the  order  from  Weber.  It  seems  clear  that  the 
mere  fact  that  this  Protective  Union  was  affiliated  with  the  American 
Federation  neither  gives  to  the  Federation  nor  to  the  president  there- 
of the  power  to  interfere  with  the  internal  management  of  the  cor- 
poration. If  the  union  itself  had  committed  any  act  which  was  re- 
pugnant to  the  purposes  of  the  Federation,  the  right  of  affiliation 
might  have  been  withdrawn.  The  power,  however,  to  regelate  the 
internal  affairs  of  this  corporate  union  is  given  under  the  laws  of 
the  state,  and  is  not  subject  to  interference  from  this  unincorpor- 
ated association.  In  this  respect  the  rights  of  the  members  of  this 
union  materially  differ  from  the  rights  of  members  of  a  union  or- 
ganized under  the  Federation  itself,  wherein  the  Federation  might 
itself  make  laws  which  defined  and  designated  those  rights.  The  right 
to  suspend  ah  officer  of  the  corporation,  given  to  the  majority  of  the 
board  of  directors  under  the  by-laws  passed  in  pursuance  of  the  laws 
of  the  state,  is  not  subject  to  review  by  this  president  of  the  Federation. 
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Under  the  orders  which  were  disregarded  by  these  directors,  and  for 
which  these  directors  have  been  exj^led,  the  president  of  this  Federa- 
tion assumed  to  take  the  power  given  by  law  to  the  directors  of  the 
Protective  Union  away  from  those  directors.  This  was  in  excess  of 
the  president's  authority. 

[2,  3]  Having  suspended  this  president  of  the  Protective  Union,  as 
might  be  lawfully  done  under  their  by-laws,  neither  the  American  Fed- 
eration nor  the  president  of  the  Federation  had  the  right  to  reinstate 
him  and  enjoin  the  members  from  interfering  with  his  acting  as  presi- 
dent while  he  was  so  suspended.  Nor  had  the  Federation  or  its  presi- 
dent the  right  to  enjoin  the  trial  of  the  charges  made  against  the 
president  of  the  Protective  Union.  The  remedy  of  the  president  of  the 
Protective  Union  was  through  the  corporation  and  its  own  by-laws, 
and  not  by  appeal  to  the  American  Federation,  except  so  far  as  the 
right  of  appeal  was  given  by  the  by-laws  of  the  Protective  Union  it- 
self. When  the  eight  directors  disregarded  this  order  of  the  president 
staying  the  action  of  the  local  union,  the  president  made  another  or- 
der, in  which  he  first  made  all  members  of  any  affiliated  union  mem- 
bers of  the  Federation,  and  by  a  later  order  expelled  these  eight  mem- 
bers. Of  course,  if  these  men  were  not  members  of  the  Federation, 
he  could  not  make  them  members  of  the  Federation  merely  for  the 
purpose  of  expelling  them.  It  was  not  necessary  to  make  them  mem- 
bers of  the  Federation.    They  were  already  members. 

[4,  5]  But,  even  if  this  corporation  had  not  been  incorporated,  this 
president  had  no  authority  to  expel  these  members  thus  summarily 
without  giving  them  a  hearing,  even  if  he  had  the  right  to  expel  them 
at  all.  But  he  has  expelled  them,  and  notified  the  employers  of  mu- 
sicians that  they  were  expelled  as  members,  which  has  resulted  in  their 
being  thrown  out  of  employment. /The  emergency  clause  in  the  consti- 
tution and  by-laws  of  the  Federation,  in  which  powers  are  given  the 
president  in  emergencies,  will  not  be  construed  by  the. courts  to  give 
him  any  further  powers  than  are  necessary  to  preserve  the  status  quo, 
or  to  protect  the  Federation  until  action  can  be  taken  by  the  executive 
council  or  the  Federation  in  convention.  The  power  to  expel  is  given 
to  the  executive  board  of  the  Federation,  and  not  to  the  president. 
Otherwise,  if  the  executive  board  were  not  in  actual  session,  the  presi- 
dent would  have  the  power  to  expel  any  one  and  call  it  an  emergency 
matter,  which  would  hold  until  the  next  meeting  of  the  convention, 
which  might  be  a  year  oflF.  This  would  be  true,  even  if  the  union  were 
not  a  corporation.  Such  a  power  involving  property  rights  is  denied,  be- 
cause inequitable.  This  order  was  clearly  in  excess  of  any  powers, 
emergency  or  otherwise,  and  an  injunction  was  properly  granted  to 
prevent  this  president  exercising  any  such  powers.  That  these  by-laws 
cannot  authorize  this  president  to  deprive  plaintiffs  of  their  rights  as 
members  of  the  corporation  by  any  emergency  clause  comes  directly 
within  the  ruling  of  the  Court  of  Appeals  in  the  Matter  of  Brown  v. 
Supreme  Court  I.  O.  F.,  176  N.  Y.  132,  68  N.  E.  145. 

[I]  It  is  claimed,  however,  that  these  respondents  have  no  right  to 
appeal  to  the  courts  until  they  have  exhausted  their  remedies  within 
the  corporation.    As  a  general  proposition  this  is  true.    But  here  these 
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men  have  been  expelled,  and  notice  of  their  expulsion  given,  and  they 
have  been  deprived  of  their  livelihood,  without  a  hearing.  There  is  no 
provision  under  the  by-laws  of  the  American  Federation  for  any  appeal 
from  any  emergency  order  of  the  president,  except  to  bring  the  mat- 
ter up  at  the  next  convention.  If  there  were  any  such  provision  for 
review,  it  must  be  prompt  in  its  action ;  otherwise,  the  power  to  expel 
a  member   as  an  emergency  act  would  be  unreasonable  and  invalid* 

[7]  The  point  is  made  by  the  appellants  that  neither  the  judge  grant- 
ing the  order  to  show  cause  nor  the  Special  Term,  which  made  the 
order  appealed  from,  had  power  to  suspend  or  remove  the  president  of 
the  Protective  Union.  They  cite  as  their  authority  sections  305  and 
307  of  the  General  Corporation  Law  (Consol.  Laws,  c.  23).  These  sec- 
tions provide  how  injunctions  suspending  trustees  or  dficers  may  be 
granted  by  the  courts,  but  they  contain  no  prohibition  or  regulation  as 
to  suspension  by  the  directors.  The  by-laws  of  the  Protective  Union 
do  provide  for  such  action  by  its  board  of  directors.  They  may  pre- 
fer charges  against  any  officer,  and  on  notice  he  may  be  tried  and  re- 
moved. In  the  meantime  he  may  be  suspended  from  acting.  The  or- 
der'to  show  cause  and  the  order  appealed  from  do  not  attempt  to  sus- 
pend or  remove  Finkelstein.  They  simply  give  effect  to  the  suspension 
by  the  directors  and  restrain  Finkelstein  from  acting  in  contravention 
of  such  suspension. 

tS]  Another  point  is  made  that  the  orders  do  not  state  the  grounds 
on  which  they  were  granted  as  required  by  Code,  §  610.  There  seems 
to  be  a  sufficient  recital  of  the  grounds  where  in  liie  first  paragraph  the 
order  states  in  effect  that  defendants  are  molesting  and  preventing  the 
plaintiffs  from  exercising  their  rights  as  members  of  the  Protective 
Union,  and  that  it  satisfactorily  appears  from  the  complaint  that. the 
commission  of  the  acts  complained  of  will  produce  injury  to  the  plain- 
tiffs. Richards  v.  Goldberg,  7  Misc.  Rep.  389,  390,  27  N.  Y.  Supp. 
919. 

The  order  should  therefore  be  affirmed,  with  $10  costs  and  disburse- 
ments.   All  concur. 


WERNER  et  al.  ▼.  WEBER. 

(Supreme  Court,  Appelate  Division,  First  Department    May  27,  1921.) 

Trade  unions  ^=^7 — Order  requiring  members  to  show.caiue  b^ore  eonveiitioii 
against  expulsion  field  unauthcrized. 

Where  the  rales  of  a  federation  of  trade  unions  provided  that  the  ex- 
pulsion of  the  members  should  first  come  before  the  executive  eoundl, 
and  that  an  appeal  therefrom  might  be  taken  to  the  convention,  an  order 
by  the  president  of  the  federation  directing  members  to  show  cause  before 
the  convention  in  the  first  instance  why  they  should  not  be  expeUed  was 
not  authorized  by  the  rules. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Leonard  Warner  and  others  against  Joseph  N.  Weber. 
From  an  order  granting  a  temporary  injunction,  defendant  appeals. 
Affirmed. 
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Argued  before  CLARKE,  P.  J.,  DOWLING,  SMITH,  PAGE,  and 
GREENBAUM,  JJ. 

William  P.  Maloney,  of  New  York  City,  for  appellant. 
Jacob  J.  Schwebel,  of  New  York  City  (George  Edwin  Joseph,  of  New 
York  City,  of  counsel),  for  respondents. 

SMITH,  J.  This  action  is  brought  to  restrain  the  defendant  Weber 
and  any  one  acting  for  him  and  by  his  direction  from  proceeding  under 
an  order  issued  by  him  which  compelled  these  {riaintiffs  to  ^ow  cause 
before  the  convention  of  the  American  Federation  why  they  should  not 
be  expelled  as  members  of  the  Federation.  There  was  no  temporary 
restraining  order  in  this  order  madq  by  the  defendant  compelling  these 
plaintiffs  to  show  cause.  The  controversy  arises  over  substantially  the 
same  matters  as  are  discussed  in  the  case  of  Kunze  and  others  against 

Weber  and  others,  herewith  decided,  — '  App.  Div. ,  188  N.  Y. 

Supp.  644.  Under  the  rules  of  the  Federation,  the  expulsion  of  mem- 
bers first  comes  before  the  executive  council,  and  an  appeal  therefrom 
may  be  taken  to  the  convention.  This  order  of  Weber,  therefore,  re- 
quiring these  plaintiffs  to  show  cause  before  the  convention  in  the  first 
instance,  can  neither  be  sustained  under  the  general  rules  of  the  Fed- 
eration or  as  an  emergency  measure. 

The  same  objection  is  urged  to  this  injimction  order  as  to  its  failure 
to  state  the  grounds  upon  which  it  was  granted.  The  order  has  sub- 
stantially the  same  recitals  as  the  orders  in  the  Kunze  Case,  herewith 
decided,  and  for  reasons  stated  in  the  opinion  filed  in  that  case  we  are 
of  opinion  that  the  objection  is  not  well  taken. 

The  injunction  order  should  therefore  be  affirmed,  with  $10  costs 
and  disbursements.    All  concur. 


(196  App.  Dlv.  794) 

RIEDEL  el  aL  ▼.  MALLORT  S.  S.  CO.  e(  al. 

(Supreme  Court,  Appellate  DlvisloD,  Third  Department.    May  4,  1921. X 

1.  Adttiiralty  ^»1— ConsreM  and  the  federal  coofto  teve  esehMlve  Jurisdie- 

tion  el  admiralty  actions  and  liabilities. 

Congress  and  the  federal  courts  have  excludiye  Jurisdiction  in  admiralty, 
not  only  to  determine  actions  arising  in  admiralty,  but  to  determine  within 
the  limits  of  admiralty  affairs  what  shall  constitute  a  liability,  and  no 
further  Uabllity  can  exist,  or  penalty  be  imposed,  than  such  as  Congress 
or  the  general  maritime  law  fixes  or  imposes. 

2.  Adndralty  <»»13-^arlsdletlon  of  State  Industrial  ComnrissloD  depends 

OD  whether  tiie  facts  on  which  a  claim  is  based  are  maritime. 

The  Jurisdiction  of  the  State  Industrial  Commission  over  a  claim  for 
an  award  does  not  depend  on  whether  the  facts  would  Justify  a  recovery 
in  an  admiralty  court,  but  whether  the  facts  on  which  the  claim  is  based 
are  maritime;  the  Commission  having  no  Jurisdiction  of  a  claim  by  an 
employee  for  injuries  suffered  on  navigable  waters,  though  no  negligence 
exists. 

S.  Admiralty  ^»18-^urisdiction  in  tort  depends  on  locus. 

Jurisdiction  in  admiralty  in  tort  cases  depends  entirely  on  the  locus, 
which  must  be  on  navigable  waters. 
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4.  Adminltj  «s»20^Per8oiia]  injury  cases  arising  on  a  dodc  oat  wMUn  ad- 
miralty Jurisdiction^  though  employee  engaged  in  maiitfane  business. 

Personal  injury  cases  arising  on  a  dock,  though  the  employee  is  engaged 
in  maritime  business,  are  not  within  admiralty  Jurisdiction. 
6.  AAulralty  ^=»13— Jurisdiction  of  compensation  cases  depends  on  ecdstenee 
of  maritime  contract  referring  to  ''maritime  service.'* 

Awards  in  compensation  cases  are  based  on  contractual  relations,  and 
in  contract  cases  admiralty  Jurisdiction  depends  on  the  nature  and  char- 
acter of  the  contract,  whether  it  was  a  maritime  contract,  having  refer- 
ence to  a  ''maritime  service'*  or  maritime  transaction,  which  is  a  service 
to  be  rendered  or  performed  on  the  high  seas  or  navigable  waters,  or 
directly  connected  with  navigation  on  navigable  waters. 

[Ed..  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Maritime  Service.] 

6.  Admiralty  ^=»1(K— No  Jurisdiction  ift  contract  maritime  in  part  only. 

Where  the  contract  is  maritime  in  part  only,  and  adjudication  of  non- 
maritime  matter  Is, required,  it  is  not  within  the  Jurisdiction  of  admiralty. 

7.  Admiralty  <d=»13— State  Indostrial  Conmiission  held  lo  have  juiisdicaon 

of  claim  for  compensation  for  death  of  watchman  on  pier. 

The  State 'Industrial  Commission  held  to  have  Jurisdiction  of  a  claim 
under  the  Workmen's  Compensation  Law  for  the  death  of  a  watchman  on 
a  pier,  caused  by  falling  therefrom  and  drowning,  where  it  appeared  that 
decedent's  duties  merely  required  him  to  watch  the  pier  and  goods  there- 
on, and  had  no  relation  to  navigation,  other  than  to  protect  the  goods  for 
shipping  during  intervals  between  voyages. 

Appeal  from  Award  of  State  Industrial  Commission. 

Proceeding  under  the  Workmen's  Compensation  Law  (Consol.  Laws, 
c.  67)  by  Mary  Riedel  and  minor  dependents  against  the  Mallory  Steam- 
ship Company,  employer,  and  the  Travelers'  Insurance  Company,  in- 
surance carrier,  to  recover  for  the  death  of  Charles  Riedel.  From  an 
award  by  the  State  Industrial  Commission,,  the  employer  and  insurance 
carrier  appeal.    Affirmed. 

Argued  before  JOHN  M.  KELLOGG,  P.  J.,  and  WOODWARD, 
COCHRANE,  KILEY  and  VAN  KIRK,  JJ. 

Benjamin  C.  Loder,  of  New  York  City  (E.  C.  Sherwood  and  William 
B.  Davis,  both  of  New  York  City,  of  counsel),  for  appellants. 

Charles  D.  Newton,  Atty.  Gen.  (E.  C.  Aiken,  Deputy  Atty.  Gen.,  of 
counsel),  for  respondent. 

VAN  KIRK,  J.  An  award  upon  this  claim  was  made  in  1916,  an 
appeal  taken,  and  the  award  was  unanimously  affirmed  in  the  Appellate 
Division  (176  App.  Div.  923,  162  N.  Y.  Supp.  1141),  disposing  of  all 
of  the  questions  in  the  case,  except  that  of  jurisdiction.  When  the 
case  of  Knickerbocker  Ice  Cc.  v.  Stewart,  253  U.  S.  149,  40  Sup. 
Ct.  438,  64  L.  Ed.  834,  was  decided  in  May,'  1920,  an  application  was 
made  to  the  State^  Industrial  Commission  to  reopen  the  claim;  the 
employer  and  the  insurance  carrier  maintaining  that  it  was  a  matter 
within  maritime  jurisdiction.  The  Commission  has  reaffirmed  its  for- 
mer award  holding  that  the  claim  is  not  within  maritime  jurisdiction, 
but  is  within  that  of  the  State  Industrial  Commission. 

The  facts,  so  far  as  necessary  upon  this  appeal,  are  as  follows :  The 
deceased,  Charles  Riedel,  was  a  watchman  on  Pier  38,  North  River  in 
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the  employ  of  the  Mallory  Steamship  Company  a  Maine  corporation, 
whose  ships  were  engaged  in  the  coastvyise  trade.  Pier  38  was  an  open 
or  uncovered  pier,  the  outer  end  of  which  was  being  extended,  or  re- 
paired, at  the  time  of  the  death.  The  deceased  fell  from  the  pier  and 
was  drowned.  There  is  no  definite  proof  showing  the  work  the  deceased 
was  hired  to  perform,  but  the  duties  of  a  watchman,  such  as  he,  gen- 
erally were  to  see  that  any  of  the  vessels  or  lighters  along  the  pier 
were  not  approached,  to  protect  them  from  the  longshoremen,  and, 
in  case  of  fire,  to  send  out  an  alarm,  to  watch  the  pier  and  goods  there- 
on. He  was  not  to  watch  any  cargo  upon  the  ships,  or  to  go  upon  the 
ships.  He  had  no  duty  whatever  upon  the  ships,  and  was  not  subject 
to  the  orders  of  any  officer  of  any  ship  at  the  dock.  It  does  not  ap- 
pear whether  or  not  there  was  any  ship  at  this  pier  on  the  night  of  his 
death.  Indeed,  the  record  contains  very  scanty  information  as  to  the 
duties  of  the  deceased,  and  what  property,  other  than  the  pier  itself 
and  repair  material,  were  to  be  watched  by  deceased.  It  is  explained 
that,  because  a  long  time  elapsed  between  the  drowning  and  the  hear- 
ing on  the  claim,  it  was  not  possible  to  secure  much  proof . 

[1]  It  is  now  settled  that  Congress  and  the  federal  courts  have  ex- 
clusive jurisdiction  in  admiralty.  This  is  not  only  jurisdiction  to 
determine  actions  arising  in  admiralty,  but  also  to  determine,  within 
the  limits  of  admiralty  affairs,  what  shall  constitute  a  liability,  and  no 
further  liability  can  exist,  or  penalty  be  imposed,  than  such  as  Con- 
gress or  the  general  maritime  law  fixes  or  imposes.  In  the  absence  of 
a  rule  of  maritime  law,  or  an  act  of  Congress,  one  engaged  in  maritime 
affairs  is  free  from  liability;  and  a  state  l^islature,  or  a  state  court, 
cannot  add  a  new  liability  or  a  new  cause  for  relief.  Southern  Pacific 
Co.  V.  Jensen,  244  U.  S.  205,  37  Sup.  Ct.  524,  61  L.  Ed.  1086,  L.  R.  A. 
1918C,  451,  Ann.  Cas.  1917E,  900;  Knickerbocker  Ice  Co.  v.  Stewart, 
253  U.  S.  149,  40  Sup.  Ct.  438,  64  L.  Ed.  834 ;  Butler  v.  Steamship  Co., 
130  U.  S.  527;  ^  Chelentis  v.  Ludcenbach  S.  S.  Co.,  Inc.,  247  U.  S.  372, 
38  Sup.  Ct.  501,  62  L.  Ed.  1171 ;  The  Lottawanna,  21  Wall.  558,  574, 
575,  22  L.  Ed.  654. 

[2]  The  jurisdiction  of  the  State  Industrial  Commission  over  a 
claim  for  an  award  does  not  depend  upon  whether  the  facts  would  jus- 
tify a  recovery  in  an  admiralty  court,  but  whether  the  facts  on  which 
the  claim  is  based  are  maritime.  An  action  in  admiralty  by  an  em- 
ployee against  his  employer  foi-  personal  injuries  suffered  on  navigable 
waters  is  gro^unded  in  negligence;  still,  though  no  negligence  exists, 
the  State  Industrial  Commission  has  not  jurisdiction  of  a  claim  by 
such  employee  for  compensation.  Matter  of  Winfield  v.  New  York 
Cent.  R.  R.  Co.,  216  N.  Y.  284,  110  N.  E.  614,  Ann.  Cas.  1916A,  817, 
reversed  244  U.  S.  147,  37  Sup.  Ct.  546,  61  L.  Ed.  1045,  L.  R.  A. 
1918C,  439,  Ann.  Cas.  1917D,  1139.  This  was  the  case  of  an  employee 
in  interstate  commerce,  but  the  principle  involved  is  the  same,  and  the 
rule  laid  down  in  admiralty  cases  is  the  same.    Cases  supra. 

[3]  Jurisdiction  in  admiralty  in  tort  cases  depends  entirely  upon  the 
locus,  which  must  be,  in  this  country,  upon  navigable  waters ;  in  Eng- 
land, upon  the  high  seas,  or  where  the  tide  ebbs  and  flows.    Atlantic 
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Transport  Co.  v.  Imbrovek,  234  U.  S.  52,  59,  34  Sup.  Ct.  733,  58  L. 
Ed.  1208,  51  L.  R-  A.  (N.  S.)  1157;  Insurance  Co.  v.  Dunham,  11  WaU. 
1,  20  L.  Ed.  90. 

[4]  Personal  injury  cases  arising  upon  a  dock,  though  the  em- 
ployee is  engaged  in  maritime  business,  are  not  within  admiralty  juris- 
diction. But  it  is  held  that  awards  in  compensation  cases  are  based  up- 
on contractual  relations,  and  the  rule  as  to  jurisdiction  is  not  that  which 
obtains  in  tort  cases. 

[6]  In  contract  cases  admiralty  jurisdiction  depends  upon  the  na- 
ture and  character  of  the  contract,  "whether  it  was  a  maritime  con- 
tract having  reference  to  a  maritime  service  or  maritime  transactions," 
>  and  maritime  services  and  transactions  are  such  as  are  to  be  rendered 
or  performed  upon  the  high  seas  or  navigable  waters,  or  directly  con- 
nected with  navigation  on  navigable  waters.  Atlantic  T.  Co.  v.  Im- 
brovek, supra;  Sullivan  v.  Hudson  Navigation  Co.,  182  App.  Div.  152, 
169  N.  Y.  Supp.  645;  Insurance  Co.  v.  Dunham,  11  Wall.  1,  27,  20 
L.  Ed,  90;  New  Jersey  Navigation  Co.  v.  Merchants'  Bank,  6  How. 
344,  12  L.  Ed.  465 ;  and  cases  cited  infra. 

The  services  contracted  for  in  this  case  were  not  generally  maritime 
in  character.  The  deceased  was  to  watch  any  goods  which  might  be 
delivered  at  the  pier  to  be  loaded  on  ships.  We  are  not  informed  that 
any  goods  were  on  the  dock ;  but,  if  there  were  goods  there,  we  are  not 
informed  that  delivery  had  been  made.  If  not  delivered,  an  action 
concerning  them  would  not  come  within  admiralty  jurisdiction.  In 
O'Brien  v.  Pennsylvania  R.  R.  Co.,  187  App.  Div.  839,  176  N.  Y. 
Supp.  390,  the  question  was  whether  the  employee  was  engaged  in 
interstate  commerce.  The  goods  had  been  brought  in  by  the  Pennsyl- 
vania Railroad  Company  and  deposited  at  the  dock.  The  consignee 
was  entitled  to  48  hours'  notice  before  removing  the  consignment.  This 
period  not  having  elapsed  since  the  goods  were  deposited,  it  was  held 
that  the  shipment  was  not  complete,  and  that  the  employee  was 
still  engaged  in  interstate  commerce. 

Also  the  deceased  was  to  watch  goods  delivered  on  the  dock  from 
ships.  Any  goods  that  were  placed  on  the  pier  from  a  ship  had 
been  delivered  and  were  no  longer  cargo  goods.  It  is, the  general 
rule  that  delivery  on  the  wharf  in  the  case  of  goods  transported  by 
ships  is  a  completed  delivery,  if  due  notice  be  given  to  the  consignee  and 
he  has  free  access  to  them.  An  actual  delivery  of  goods  so  transported 
into  the  possession  of  the  owner  or  consignee  or  at  his  warehouse 
IS  not  required  in  order  to  discharge  the  carrier  from  his  liability. 
The  Eddy,  5  Wall.  481,  496,  18  L.  Ed.  486.  If  there  were  such  goods 
upon  the  pier  and  delivery  thereof  had  been  completed,  an  action  con- 
cerning them  could  not  be  maintained  in  an  admiralty  court. 

[B]  Where  the  contract  is  maritime  in  part  only,  and  adjudication 
of  nonmaritime  matter  is  required,  it  is  not  within  the  jurisdiction  of 
admiralty.  Grant  v.  Poillon,  20  How.  162,  15  L.  Ed.  871.  The  whole 
contract  must  be  maritime;  it  is  not  sufficient  that  it  is  maritime  in 
part.  The  Pennsylvania,  154  Fed.  9,  83  C.  C.  A.  139.  In  Pacific 
Surety  Co.  v.  Leatham  &  Smith  T.  &  W.  Co.,  151  Fed.  440,  80  C.  C 


Digitized  by 


Google 


Svp.  Ct.)  BISDEL  V.  MALLORT  8.  B.  CO.  658 

(188  N.Y.S.) 

A;  670,  many  cases  on  this  subject  are  cited.  A  bond  had  been  given 
by  the  charterer  of  a  vessel  to  secure  his  performance  of  the  conditions 
of  the  charter  party,  which  neither  required  nor  authorized  the  surety 
to  perform  such  contract  in  case  of  the  default  of  the  principal,  but 
merely  to  respond  in  damages  for  its  breach.  The  surety's  contract  is 
not  a -maritime  contract.    The  court  says: 

"That  the  charter  party  was  a  maritime  contract  and  the  nndertaklng  of  the 
charterer  was  for  maritime  seryice  and  transactions  Is  unquestionable  [dtlnii: 
authorities].  The  appellant,  however,  as  surety  on  the  bond,  was  no  party 
to  the  maritime  undertaking;  neither  promised  performance  of  the  charter 
service,  nor  was  authorized  under  the  contract  terms  to  perform.  ♦  •  • 
The  obligation  of  the  appellant  as  surety  on  the  bond  was  not  for  performance 
of  the  charter  party,  but  for  the  payment  of  damages  in  the  event  of  non* 
performance  on  the  part  of  the  charterer."    151  Fed.  441,  80  G.  0.  A.  671. 

"The  rule  of  strict  limitation  Is  uniformly  recognized  alnd  generally  applied 
In  the  admiralty  courts."    161  Fed.  442.  80  O.  0.  A.  672. 

"A  mortgage  of  a  vessel,  'whether  made  to  secure  the  purchase  money  upon 
the  sale  thereof,  or  to  raise  money  for  general  purposes  la  not  a  maritime  con- 
tract' The  J.  B.  RumbeU,  148  U.  S.  1,  16,  IB  &up.  Ct.  4d8,  Q7  K  Ed.  345. 
*  *  *  Neither  a  contract  for  building  a  vessel  nor  one  for  furnishing  mate- 
rials therefor  is  a  maritime  contract.  Edwards  v.  Elliott,  21  Wall.  532,  554. 
The  fact  that  a  vessel  is  launched  when  materials  were  furnished  does  not 
make  the  contract  therefor  maritime.  •  •  «  Under  the  harmonious  line 
of  authorities  referred  to  the  doctrine  is  settled  that  the  contract  articulated 
inr  a  libel  must  be,  directly  and  in  essence,  an  obligation  maritime  in  its 
nature,  for  the  performance  of  maritime  service  or  transactions,  to  confer 
jurisdiction."    161  Fed.  443,  80  O.  O.  A.  672. 

A  contract  had  been  made  near  the  close  of  the  season  of  lake  naviga- 
tion for  the  shipment  of  a  cargo  of  grain  from  Chicago  to  Buffalo 
the  grain  to  be  stored  in  the  vessel  at  Buffalo* until  the  following 
spring;  held,  that  this  was  not  maritime  in  character  in  respect  to 
the  provision  for  such  storage,  and  admiralty  has  no  jurisdiction 
of  a  suit  for  damage  to  the  grain  during  the  storage.  The  Richard 
Winslow,  71  Fed.  426.  18  C.  C.  A.  344.  In  The  Sirius  (D.  C.)  65 
Fed.  226,  it  was  held  that  the  services  rendered  by  a  watchman 
■employed  to  care  for  and  clean  the  machinery  and  maintain  a  general 
care  and  supervision  of  a  vessel  lying  at  her  home  port,  out  of  com- 
mission, and  with  no  voyage  in  contemplation,  are  not  maritime.  On 
page  228,  the  court  quotes,  saying: 

**  The  subject-matter  of  the  contract — ^the  substantial  object  and  end — ^must 
I>ertain  to  navigation,  or  be  connected  with  transactions  performed  by  vessels 
on  the  sea,  to  become  maritime  in  its  nature,  and  be  clothed  with  the  privi- 
lege of  a  remedy  in  admiralty  courts ;  and  it  appears  to  me  that  an  agreement 
acquires  this  maritime  quality  only  when  the  matters  performed  or  entered 
upon  under  it  pertain  to  the  fitment  of  a  vessel  for  navigation,  aid  and  relief 
supplied  her  in  preparing  for  and  conducting  a  voyage,  or  the  freighting  or 
employment  of  her  as  an  instrument  of  a  voyage.  Collateral  contracts  with 
or  assistance  by  services  or  advances  to  an  owner  or  master,  incidentally  bene- 
fiting a  voyage,  acquire  no  special  property  thereby  which  renders  them  mari- 
time.' •  •  •  «The  line  of  discrimination  between  cases  which  are  maritime- 
in  their  nature  and  those  not  so  is  exceedingly  dim  and  vague,  and  in  the 
contested  state  of  admiralty  Jurisdiction  in  respect  to  these  border  subjects 
it  is  most  desirable  to  keep  within  the  limits  of  the  clear  powers  of  the  court. 
Manifestiy  not  every  contract  in  relation  to  maritime  matters  falls  within  the 
cognizance  of  maritime  courts,  and,  without  attempting  to  define  with  strict- 
the  terms  within  which  the  Jurisdiction  of  admiralty  courts  la  drcum- 
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scribed,  it  maj  be  safely  asserted  that,  to  impart  a  maritime  character  to  a 
subject  relating  to  personal  serylces  in  vessels,  it  must  be  connected  with  the 
reparation  or  betterment  of  the  vessel,  or  be  rendered  in  aid  of  her  navigation^ 
directly  by  labor  on  the  vessel,  or  in  sustenance  and  relief  of  those  conducting 
her  operations  at  sea." 

Jurisdiction  will  not  be  taken  of  the  claim  of  one  employed  to  visit 
a  ship  at  her  anchorage,  occasionally,  to  see  to  her  safety,  ventilation 
and  pumps.    1  C.  J.  p.  1275. 

[7]  The  contract  of  employment  here  was  not  to  be  performed  con- 
cerning a  ship  during  navigation,  or  in  preparation  for  navigation,  or 
upon  navigable  waters,  and  involved  other  than  maritime  matters.  The 
deceased  was  simply  a  watchman;  his  services  were  not  to  be  help- 
ful in  any  matter  of  navigation.  None  of  his  services  were  directly 
in  maritime  matters,  and  an  important  part  of  them  was  not  even  in- 
directly connected  therewith,  and  none  of  them  relate  to  navigation, 
further  than  to  protect  a  ship,  or  goods  for  shipping,  during  intervals 
between  voyages. 

The  award  should  be  affirmed.    All  concur. 


HANSEN  V.  BENENSON. 

(Supreme  Court,  Appellate  Division,  First  Department.    June  3,  1921.) 

Discovery  <@=^31 — Exan^nation  of  plaintifT  before  trial  held  unnecessary,, 
wliera  no  Issue  joined  on  counterdaimi 

In  action  on  quantum  meruit  for  personal  services,  where  defendant 
counterdaimed  for  money  received  by  plaintiff  for  expenses  and  unac- 
counted for,  and  issue  had  not  been  Joined  on  the  counterclaim,  but  it  had 
been  demurred  to,  held,  that  defendant's  application  for  examination  of 
plaintiff  before  trial  was  premature,  as  no  necessity  for  such  examina- 
tion appeared,  except  to  enable  defendant  to  prove  his  couuterdaim,  and 
the  issues  with  respect  thereto  had  not  been  fixed. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Arnold  C.  Hansen  against  Grigori  Benenson.  From  an  or- 
der denying  plaintiff's  motion  to  vacate  an  order  for  his  examination 
before  trial,  plaintiff  appeals.    Order  reversed,  and  motion  granted. 

Argued  before  CLARKK,  P.  J.,  and  LAUGHLIN,  DOWLING, 
MERRELL,  and  GREENBAUM,  JJ. 

Frank  M.  Swacker,  of  New  York  City  (Isadore  Shapiro,  of  New 
York  City,  of  counsel),  for  appellant. 
Abraham  Tulin,  of  New  York  City,  for  respondent 

MERRELL,  J.  The  action  is  to  recover  upon  a  quantum  meruit  a 
balance  of  $112,990.77  for  personal  services  claimed  to  have  been 
performed  by  the  plaintiff  for  the  defendant.  It  is  claimed  in  the 
complaint  that  the  defendant,  a  subject  of  Russia  and  residing  in  Eng- 
land, owned  21,000  ounces  of  platinum  in  Vladivostok,  Russia,  which 
the  defendant  desired  and  planned  to  sell  in  the  United  States;  that 

^s»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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at  the  special  instance  of  the  defendant  the  plaintiff  took  charge  of  and 
arranged  for  the  insurance  and  transportation  of  said  platinum  from 
Vladivostok,  Russia,  to  New  York  City,  and  that  the  plaintiff  there- 
after disposed  of  the  same  for  and  at  the  request  of  the  defendant  to 
the  United  States  government  for  an  aggregate  sum  of  $2,013,261.40; 
that  plaintiff's  services  in  relation  thereto  continued  from  September 
29,  1917,  to  July  25,  1919,  when  the  plaintiff  accounted  fully  to  the 
defendant.  The  complaint  further  alleges  that  the  defendant  accepted 
the  plaintiff's  labor  and  services,  and  was  greatly  benefited  thereby,  and 
profited  by  reason  thereof  to  the  amount  of  about  $500,000;  that  by 
reason  of  the  foregoing  plaintiff  alleges  his  services  were  worth  $120,- 
795.68,  no  part  of  which  has  been  paid,  except  a  credit  of  $7,804.91. 

The  answer  denies  the  material  allegations  of  the  complaint,  and 
alleges  by  way  of  separate  defense  that  the  plaintiff  was  at  all  times 
mentioned  in  the  complaint  the  agent  in  New  York  of  the  Russian  & 
English  Bank,  a  Russian  banl^ng  corporation,  and  also  of  G.  Benenson 
&  Ca,  Limited,  a  British  corporation,  and  that  whatever  services  he 
rendered  in  connection  with  said  platinum  were  rendered,  not  for  the 
defendant  personally,  but  for  said  bank  and  said  corporation,  and 
that  he  had  been  fully  paid  therefor  prior  to  the  commencement  of 
the  action.  By  way  of  counterclaim,  the  defendant  alleges  that  the 
plaintiff  obtained  various  ana  sundry  sums  of  money,  aggregating  $43,- 
058.26,  from  said  Russian  &  English  Bank  and  said  British  corporation 
to  pay  his  expenses  as  New  York  agent  for  them,  'and  that  plaintiff 
converted  said  moneys  to  his  own  use,  and  has  retained  the  same  unlaw- 
fully, and  has  never  accounted  therefor,  and  that  the  defendant,  has 
received  by  assignment  from  said  bank  and  <?atd  British  corporation  all 
their  rights,  title,  and  interest  to  said  moneys.  Judgment  is  prayed  for 
upon  said  counterclaim  in  the  amount  thus  alleged  to  have  been  re- 
ceived by  said  plaintiff. 

Issue  has  never  been  joined  upon  the  counterclaim,  but  a  demurrer 
thereto  was  interposed  on  March  1,  1921,  which  has  not  been  as  yet 
disposed  of.  It  seems  to  me  clear  that  the  defendant's  application  for 
an  examination  of  the  plaintiff  is  entirely  premature.  So  far  as  I  am 
able  to  discover,  the  plaintiff  must  prove  all  of  the  matters  upon  which 
the  defendant  can  examine  him  in  the  present  state  of  the  pleadings. 
The  action  is  not  yet  at  issue  as  to  the  defendant's  counterclaim,  and 
therefore  the  examination  of  the  plaintiff  with  reference  thereto  is 
premature.  As  the  pleadings  stand,  theie  is  no  issue  of  fact  to  be 
tried  with  reference  to  said  counterclaim.  No  necessity  for  an  exami- 
nation of  the  plaintiff  appears,  except  to  enable  the  defendant  to  prove 
his  counterclaim,  and  the  issues  with  reference  thereto  have  not  as  yet 
been  fixed.  Sprague  v.  Currie,  129  App.  Div.  369,  113  N.  Y.  Supp. 
789;  Frear  v.  Duryea,  151  App,  Div.  687,  690,  136  N.  Y.  Supp.  264, 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  granted.    All  concur. 
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MANDEVILLE  v.  COLLEGE  OF  THE  CITY  OF  NEW  YORK 

(Supreme  Court,  Appellate  Division,  First  Department    May  27,  1921.) 

1.  Munielpal  eorponitions  «=s>220(6)— Pr^visloiiB  of  efaarter  respecting  pay  for 
time  employee  of  city  department  is  suspended  peoAng  outcome  of 
^charges"  against  iiim  not  available  to  cme  reinstated  after  aequittai  of 
criminal  ''charges^  in  court. 

The  provisions  of  Greater  New  York  Charter,  (  1669-a  as  amended  by 
Laws  li^l3,  c.  694,  that  the  head  of  a  city  department  may  suspend,  with- 
out pay,  any  employee  of  his  department,  pending  the  hearing  and  de- 
termination of  charges  against  him,  such  employee,  if  not  removed,  to 
be  entitled  to  full  salary  from  the  date  of  suspension  to  the  date  of  rein- 
statement, were  not  available  to  an  employee,  who  was  suspended  pend- 
ing the  outcome  of  criminal  charges  preferred  against  him  in  court,  of 
which  he  was  acquitted;  the  act  meaning  ''charges"  to  be  heard  and 
determined  under  the  rules  of  the  department  in  which  he  was  employed. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Charge.] 

Z.  Municipal  corporations  <9=>218  (8) —Spanish  War  ▼etoraa,  wlio  is  regular 
employee  of  New  York  City  department*  may  be  removed  only  in  manner 
provided  by  charto-  and  Civii  Service  Law. 

A  Spanish  War  veteran,  who  is  carried  on  the  permanent  pay  rolls  of  a 
New  York  City  department,  can  be  removed  only  after  being  allowed  an 
opportunity  to  make  an  explanation,  as  provided  by  Greater  New  York 
Charter,  §  1543,  and  for  incompetency  or  misconduct,  shown  after  a 
hearing  on  due  notice  on  stated  charges,  with  the  right  to  a  review  by  a 
writ  of  certiorari,  as  provided  by  Civil  Service  Law,  {  22. 
8.  Municipal  corporations  <d=»220(6)^Fer  diem  employee  of  oity  department 
cannot  reeover  f<Hr  time  mder  suspension,  mdeas  for  services  aetoaHy 
rendered. 

A  per  diem  employee  of  a  city  department,  on  reinstatement  after  sus- 
pension, cannot  recover  pay  for  the  time  while  under  suspension,  unless 
for  services  actually  rendered. 

Appeal  from  Appellate  Term,  First  Department. 

Action  by  Charles  Gray  Mandeville  against  the  College  of  the  City 
of  New  York.  From  a  determination  of  the  Appellate  Term,  affirming 
a  judgment  of  the  Municipal  Court  in  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed,  and  complaint  dismissed. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  PAGE,  MER- 
RELL,  and  GREENBAUM,  JJ. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (Elliot  S.  Bene- 
dict, of  New  York  City,  of  counsel,  and  John  F.  O'Brien,  of  New  York 
City,  with  him  on  the  brief),  for  appellant. 

Dean  Nelson,  of  New  York  City,  for  respondent. 

GREENBAUM,  J.  Plaintiff,  an  honorably  discharged  veteran  of  the 
Spanish  War,  was  employed  as  a  stationary  engineer  at  the  College  of 
the  City  of  New  York.  He  had  originally  been  appointed  in  19&  an 
engineer  in  the  street  cleaning  department  after  a  competitive  examina- 
tion. He  was  transferred  in  1908  to  the  College  of  the  City  of  New 
York.  On  the  13th  day  of  January,  1920,  he  received  a  letter  from  the 
defendant's  president  which  reads  as  follows : 

^s»Foc  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Disests  A  Indezea 
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"You  are  hereby  suspended  wltboat  pay,  pending  the  outcome  of  charges 
preferred  against  you." 

The  charges  referred  to  were  not  disciplinary  proceedings  upon  which 
a  hearing  was  pending  before  the  College  authorities,  but  were  criminal 
charges  at  Special  Sessions,  on  which  he  was  tried  and  acquitted.  Up- 
on his  acquittal  he  was  restored  to  duty  on  the  29th  of  March,  1920. 
The  suspension  continued  for  a  period  of  75  days.  At  the  time  of  his 
suspension  the  plaintiff's  wages  were  at  the  rate  of  $6  per  day. 

It  appears  that  plaintiff  and  others,  rendering  similar  services  for  the 
College,  were  paid  only  for  the  time  when  they  worked.  The  defendant 
sets  up  in  its  answer  as  a  partial  defense  the  receipt  of  certain  moneys 
earned  by  plaintiff  while  under  suspension ;  another  partial  defense,  that 
during  plaintiff's  suspension  the  defendant  paid  at  the  rate  of  $6  per 
diem  to  other  stationary  engineers  for  the  performance  of  the  duties 
which  would  have  devolved  upon  the  plaintiff  under  his  appointment; 
and,  as  a  complete  defense,  that  by  the  terms  of  his  employment  plain- 
tiff was  only  to  be  paid  for  the  time  he  actually  worked. 

The  facts  are  not  in  dispute.  Plaintiff  contends  that  under  section 
1569-a  of  the  Greater  New  York  Charter  (Laws  1901,  c.  466,  as  amend- 
ed by  Laws  1913,  c.  694)  he  was  entitled  to  full  compensation  during 
the  period  of  his  suspension,  in  view  of  the  dismissal  of  the  charges 
against  him  at  Special  Sessions.  The  Municipal  Court  Justice  gave 
judgment  for  the  plaintiff  for  the  full  amount  claimed,  less  the  sum  of 
$45  earned  by  him  in  outside  emjJoyment  during  the  time  of  his  suspen- 
sion. The  Appellate  Term  affirmed  the  judgment  of  the  court  below 
without  opinion. 

[1]  Section  lS69-a  of  the  Greater  New  York  Charter  reads  as  fol- 
lows : 

"Except  as  otherwise  especially  provided,  the  head  of  a  city  department  or 
any  other  officer,  hoard  or  body  of  a  city,  or  of  a  borough  or  county  within  a 
city,  vested  with  the  power  of  appointment  and  employment,  in  addition  to 
existing  powers,  may,  in  his  discretion,  suspend,  for  not  more  than  one 
month  without  pay,  any  officer  or  employee  of  his  department,  board,  body 
or  office,  pending  the  hearii^  and  determination  of  charges  against  him  or 
the  making  of  any  explanation,  as  the  case  may  be.  *  *  *  If  he  be  not  so 
removed,  he  shall  be  entitled  to  fall  salary  or  compensation  from  the  date  of 
suspension  to  the  date  of  reinstatement,  less  such  deduction  or  fine  as  may  be 
imposed."    Laws  1913,  c.  694. 

There  can  be  no  doubt  that  this  section  applies  to  an  employee  jas 
well  as  to  an  officer.  The  suspension  provided  for  in  that  section  was 
not  to  exceed  a  month  without  pay  and  the  power  of  suspension  could 
only  be  exercised  "pending  the  hearing  and  determination  of  charges 
against  him  or  the  making  of  any  explanation  as  the  case  may  be," 
meaning  "charges"  to  be  heard  and  determined  under  the  rules  of  the 
department  in  which  he  was  employed,  and  not  to  criminal  charges 
pending  in  a  court. 

[2,  3]  The  plaintiff  was  not  suspended  under  section  1569-a,  supra, 

and  hence  the  provisions  of  that  section  are  not  available  to  him. 

Plaintiff  was  carried  on  the  permanent  pay  rolls  of  the  College  of  the 

City  of  New  York  and  was  regarded  as  a  regular  employee.    There  is 

188N.T.S.— 42 
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no  doubt  that  plaintiff  could  only  be  removed  in  the  manner  provided  by 
section  1543  of  the  Greater  New  York  Charter  and  section  22  of  the 
Civil  Service  Law  (Consol.  Laws,  c.  7).  The  fact,  however,  is  that  he 
was  a  per  diem  employee,  and  that  he  was  not  removed,  but  merely 
suspended.  The  law  applicable  to  this  case  was  considered  in  Sutliffe 
v.  City  of  New  York,  132  App.  Div.  831,  117  N.  Y.  Supp.  813,  and  in 
the  authorities  therein  cited. 

In  the  Sutliffe  Case,  supra,  the  court  divided  the  public  officials  and 
employees  into  three  classes,  and  formulated  the  rules  recognized  by 
the  courts  in  determining  when  they  are  entitled  to  recover  their  salaries 
or  moneys  in  cases  of  reinstatement.  The  court  stated,  referring  to  the 
second  class,  which  embraced  clerks  and  subordinates  of  a  grade  higher 
than  those  in  the  third  class : 

*'To  these  positions  in  the  exercise  of  pnbUc  policy  is  attached  the  principle 
that  the  city  wiU  not  be  obliged  to  pay  twice  for  the  same  Bervlce." 

As  to  the  third  class,  under  which  plaintiff  would  come,  the  court 
said : 

"Third.  That  there  is  a  class  of  employees  in  minor  positions  whose  pay 
does  depend  upon  work  performed,  and  who  cannot,  therefore,  recover  unless 
for  services  actually  rendered."  Terhune  v.  Mayor,  etc..  of  CJi^  of  New  Yotk, 
88  N.  Y.  247 ;  Higgins  ▼.  City  of  New  York.  131  N.  Y.  128,  30  N.  E.  44 ;  Cook  v. 
City  of  New  York,  9  Misc.  Rep.  338,  30  N.  Y.  Supp.  404,  affirmed  150  N,  Y.  678, 
44  N.  B.  1123. 

The  principle  of  "no  work,  no  pay,"  in  regard  to  per  diem  employees, 
has  been  recognized  in  many  other  cases.  Cook  v.  City  of  New  York, 
supra;  Cottam  v.  City  of  New  York,  74  Misc.  Rep.  67, 131  N.  Y.  Supp. 
617  (Appellate  Term,  First  Department) ;  Doyle  v.  New  York  (Sup.) 
132  N.  Y.  Supp.  774  (Appellate  Term,  First  Department) ;  CyDonnell 
V.  City  of  New  York,  128  App.  Div.  186,  112  N.  Y.  Supp.  760;  Walsh 
V.  City  of  New  York,  143  App.  Div.  150,  127  N.  Y.  Supp.  972. 

The  determination  appealed  from  and  the  judgment  of  the  Municipal 
Court  are  reversed,  with  costs  to  appellant  in  this  court  and  in  the 
Appellate  Term,  and  the  complaint  dismissed,  with  costs.    All  concur. 


STREET  T.  POST  et  aL 

(Supreme  Court,  AppeUate  Division,  First  Department.    May  27,  1921.) 

1.  Assigmnents  for  benefit  of  creditx>r8  <$=»197— Rigbts  of  asrignee  terminate 
by  lapse  of  35  years. 

Where  a  trust  deed  provided  for  termination  of  the  trust  on  death  of 
the  beneficiary  and  payment  of  the  residuary  interest  in  the  fund  to  the 
grantor  or  his  estate,  the  grantor's  assignee  for  benefit  of  creditors  was 
not  entitled  to  residuary  interest  on  the  beneficiary's  death  under  assign- 
ment made  mote  than  35  years  prior  thereto,  for  under  Real  Property 
Law,  §  110,  and  Personal  Property  Law,  S  11,  such  trusts  are  deemed  dis- 
charged at  the  expiration  of  25  years  from  creation. 

^sdFor  oUier  cases  see  same  toplr  A  KET-NUMBER  in  aU  Key-Numbered  DlgesU  A  Indsxas 
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2.  Descent  and  distribiilian  <d»>52<l»)— TnistB  <9s»140(l),  15S— Wile  held  lo 
have  only  life  interest  in  trust  created  by  her  fausbandk  tat  entitled  to 
one-third  on  terminatlMi  of  trust,  husband  having  previously  Aed. 

A  trust  deed  for  the  benefit  of  the  grantor's  wife,  providing  for  termina- 
tion on  death  of  beneficiary  and  delivery  of  the  fond  to  the  husband,  or  if 
deceased  to  his  personal  representative,  gave  tbe  beneficiary  only  a  life 
estate,  and  tbe  trust  'funds  on  her  death  after  the  husband  had  died  in- 
testate reverted  to  the  husband's  estate,  but  the  executrices  of  the  vdfe 
were  entitled  to  one-third  of  the  fund ;  the  husband  having  died  intestate. 

Appeal  from  Special  Term,  New  York  County. 
•  Action  by  William  A.  Street,  as  surviving  trustee  under  a  deed  of 
trust  made  and  executed  by  Henry  Morgau,  against  Alice  Lee  Post 
and  others  and  William  P.  Dixon,  as  assignee,  etc.,  impleaded  with 
Adela  O.  Girdner  and  others  as  executrices,  etc.  From  the  judgment 
(109  Misc.  Rep.  228,  178  N.  Y.  Supp.  531),  Alice  Lee  Post  and  others 
and  William  P.  Dixon,  as  assignee,  appeal.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Cadwalader,  Wickersham  &  Taft,  of  New  York  City  (Albert  De 
Roode,  of  New  York  City,  of  counsel,  and  Thomas  B.  Gilchrist,  of 
New  York  City,  on  the  brief),  for  appellant  LeRoy. 

Henry  A.  Forster,  of  New  York  City,  for  appellants  Street  and 
others. 

Henry  C.  Beadleston,  of  New  York  City,  for  appellants  Post  and 
orhers. 

Jabish  Holmes,  of  New  York  City,  for  appellant  Dixon. 

Lee  McCanliss,  of  New  York  City,  for  respondents  Girdner  and 
others. 

SMITH,  T.  The  appellants  are  the  next  of  kin  of  Henry  Morgan. 
The  respondents  are  the  executrices  of  the  will  of  Penelope  Overton 
Morgan,  the  widow  of  Henry  Morgan,  who  have  been  awarded  a 
one-third  interest  in  a  trust  fund  created  by  Henry  Morgan  during  his 
lifetime  in  favor  of  Penelope  Overton  White,  as  a  marriage  settlement 
to  become  effective  upon  his  marriage  to  her.  The  parties  were  there- 
after married.  The  provisions  of  the  trust  deed  of  which  construction 
is  asked  are  as  follows : 

"Nowr,  this  Indenture  wltness6th  that  in  consideration  of  the  premises  ana 
of  the  said  Intended  marriage,  and  for  other  good  and  valuable  consideration 
bim  thereunto  moving,  the  receipt  whereof  is  hereby  acknowledged,  the  said 
Henry  Morgan  ^doth,  simultaneously  with  the  execution  and  delivery  hereof, 
pay  and  deliver  over  to  the  said  parties  of  the  second  part  the  sum  of  $100,000 
in  cash,  the  receipt  whereof  is  hereby  by  them  acknowledged,  which  sum  and 
the  Investments  and  reinvestments  thereof  it  is  hereby  declared  and  agreed 
shall  constitute  a  trust  fund,  to  be  held  by  the  said  parities  of  the  second  part 
lis  trustees  and  the  survivor  of  them,  and  their  or  his  successors  or  successor 
in  the  trust,  upon  the  trust  following,  that  is  to  say:  To  Invest  and  from 
time  to  time  during  the  continuance  of  the  trust  to  reinvest  the  same,  and 
keep  the  same  Invested  as  hereinafter  provided,  and  until  the  said  intended 
marriage  shall  be  solemnized  to  have  and  to  hold  the  same  and  the  income 
thereof  for  the  use  and  benefit  of  the  said  Henry  Morgan,  and  upon  the 
farther  trust,  from  ana  after  the  solemnization  of  the  said  intended  marriage^ 
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and  during  the  natural  life  of  tbe  said  Penelope  Overton  White,  the  said  in- 
tended wife,  to  pay  over  the  whole  net  income  from  time  to  time  arising  from 
the  said  trust  fund  and  coming  to  the  hands  of  the  said  trustees  or  trustee, 
after  deducting  all  proper  expenses  and  charges,  including  taxes,  if  any  such 
shall  be  lawfully  imposed,  to  the  said  Penelope  Overton  White,  the  said  in- 
tended wife,  for  her  sole  and  separate  use  and  benefit,  and  upon  the  death 
of  the  said  Penelope  Overton  White,  the  said  intended  wife,  upon  which 
event  it  is  hereby  declared  the  said  trust  shall  terminate,  to  transfer  and  de- 
liver over  the  capital  of  the  said  trust  fund  to  the  said  Henry  Morgan,  if  he  be 
then  living,  and  if  the  said  Henry  Morgan  be  then  dead  then  to  his  personal 
representatives,  or  to  whomsoever  may  be  entitled  under  his  last  will  and 
testament  to  receive  the  same  as  part  of  his  estate;  it  being  hereby  ex- 
pressly declared  and  agreed  that  the  whole  residuary  interest  in  said  trust 
fund,  after  satisfying  the  purposes  of  the  said  trust  by  payment  over  of  tne 
net  income  to  the  said  Penelope  Overton  White  during  her  life  as  aforesaid,  is 
reserved  to  and  shall  belong  to  the  said  Henry  Morgan  as  his  property." 

Thereafter  Henry  Morgan  died  in  1891,  intestate,  and  left  him  sur- 
viving his  wife  and  four  children.  Two  of  these  children  have  since 
died,  themselves  leaving  descendants.  These  children  were  all  children 
by  a  former  wife  of  Henry  Morgan.  Penelope  Overton  Morgan  had 
no  children,  either  by  her  former  marriage  or  by  her  marriage  with 
Henry  Morgan.  Penelope  Overton  Morgan,  the  widow  of  Henry 
Morgan,  died  in  1918,  having  left  a  will  and  having  appointed  Adela 
O.  Girdner  and  others  as  executrices  thereunder. 

The  decision  of  the  Special  Term  has  given  to  the  executrices  of 
the  widow  one-third  of  the  capital  of  this  trust  fund,  and  the  remaining 
two-thirds  has  been  given  to  the  next  of  kin  of  Henry  Morgan.  No 
question  is  here  raised  as  to  the  division  between  these  next  of  kin. 
The  next  of  kin  of  Henry  Morgan  are  appealing  from  this  decision, 
contending  that  the  executrices  imder  the  will  of  the  widow  are  not 
entitled  to  any  part  of  the  fund,  but  that  the  fund  belongs  entirely  to 
the  next  of  kin  of  Henry  Morgan. 

[1]  Before  discussing  this  question  raised  by  the  appeal,  it  may  be 
well  to  consider  the  appeal  of  William  P.  Dixon,  as  assignee  for  the 
benefit  of  creditors  of  Henry  Morgan,  who  claims  the  entire  fund 
under  an  assignment  for  the  benefit  of  creditors  made  by  Henry  Mor- 
gan in  1884.  There  was  no  attempt  made  by  said  assignee,  however, 
to  taJce  possession  of  the  property.  This  action  was  brought  in  1919, 
more  than  35  years  after  this  assignment  for  the  benefit  of  creditors, 
and  no  claim  had  at  any  time  been  made  before  that  time  of  any  inter- 
est by  the  said  assignee.  By  section  110  of  the  Real  Property  Law 
(Consol.  Laws,  c.  50)  it  is  provided  that:  ^ 

"Where  an  estate  or  interest  in  real  property  has  heretofore  vested  or  shall 
hereafter  vest  in  the  assignee  or  other  trustee  for  the  benefit  of  creditors,  it 
shall  cease  at,  tne  expiration  of  twenty-five  years  from  the  time  when  the 
trust  was  created,  except  where  a  different  limitation  is  contained  in  the 
instrument  creating  the  trust,  or  is  especially  prescribed  by  law.  The  estate 
or  interest  remaining  in  the  trustee  or  trustees  shall  thereupon  revert  to  the 
assignor,  his  heirs,  devisee  or  assignee,  as  if  the  trust  had  not  been  created.** 

By  section  11  of  the  Personal  Property  Law  (Consol.  Laws,  c.  41)  the 
same  rule  seems  to  be  applicable  to  personal  property.  Mills  v.  Hus- 
son,  140  N.  Y.  99,  35  N.  E.  422;  National  Park  Bank  of  New  York 
v.  Billings,  144  App.  Div,  536,  129  N.  Y.  Supp.  846,  affirmed  on  opin- 
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ion  below  203  N.  Y.  556,  96  N.  E.  1122.  Inasmuch,  therefore,  as 
more  than  35  years  have  passed  since  the  creation  of  the  trust  before 
any  claim  was  made  by  the  assignee  for  any  part  of  this  fund,  the  trust 
bad  ceased  and  the  assignee  had  been  divested  of  all  the  interest  of 
the  assignor  in  the  fund. 

[2]  As  I  read  the  trust  deed,  the  intent  of  the  grantor  seems  to  me 
clear  to  give  to  the  woman  whom  he  afterwards  married,  as  her  mar- 
riage settlement,  a  life  estate,  and  a  life  estate  only  in  this  trust  fund  of 
$1(X),000.  By  the  last  clause  of  the  deed  this  seems  to  be  made  per- 
fectly plain,'  wherein  he  states  that  it  is — 

^'expressly  declared  and  agreed  that  the  whole  residuary  Interest  In  said 
trust  fond,  after  satisfying  the  purposes  of  the  said  trust  by  payment  of  the 
net  income  to  the  said  Penelope  Overton  White  during  her  life  as  aforesaid, 
is  reserved  to  and  shall  belong  to  the  said  Henry  Morgan  as  his  property." 

Words  could  hardly  have  been  chosen  to  express  more  clearly  his  In- 
tention to  give  only  a  life  estate  to  Penelope  Overton  White,  and  to 
reserve  to  himself  all  other  interest  in  the  property.  Nor  does  any  part . 
of  this  deed  express  any  other  intention.  Upon  the  death  of  Penelope 
Overton  White  the  capital  of  the  trust  is  to  be  transferred  and  delivered 
.to  Morgan  if  living,  and  if  dead  "to  his  personal  representatives  or 
to  whomsoever  may  be  entitled  under  his  last  will  and  testament  to 
receive  the  same  as  part  of  his  estate."  Immediately  following  this 
clause  is  the  clause  which  reserves  to  the  said  Morgan  as  his  property 
all  the  interest  in  that  estate  other  than  the  life  interest  given  to  Pene- 
lope Overton  White.  If  a  will  had  been  executed  by  Morgan,  the 
legatees  under  that  will  would  not  have  taken  as  appointees  under  the 
trust  deed.  They  would  have  taken  as  legatees  of  Henry  Morgan  un- 
der his  will.  It  is  clear  also,  that  the  personal  representatives  to 
whom  reference  is  made  are  his  administrators,  who  are  appointed 
in  law  to  distribute  his  property  and  they  do  not  take  in  any  way  as 
appointees  under  this  trust  deed.  The  express  declaration  is  that  if  he 
be  dead  his  personal  representatives  or  the  legatees  under  the  will 
shall  receive  the  same  "as  part  of  his  estate."  This  means  as  part  of 
his  estate  of  which  he  has  died  intestate,  or  for  which  he  has  made 
provision  by  his  will. 

The  executrices  of  Penelope  Overton  White  take  nothing  whatever 
under  the  trust  deed.  They  take  under  the  intestate  laws  of  the  state 
the  moneys  to  which  their  testatrix  was  at  all  times  entitled  after  the 
death  of  Henry  Morgan,  to  wit,  one-third  of  his  personal  property  as 
his  widow.  As  before  stated,  there  is  no  indication  of  any  intention  by 
that  deed  to  grant  any  further  estate  than  a  life  estate  to  Penelope 
Overton  White.  Where,  however,  the  full  residue  is  reserved  to  the 
testator  himself  and  he  dies  intestate,  the  property  passes,  not  by  rea- 
son of  an  expressed  intention  in  the  deed  or  otherwise,  but  by  virtue 
of  the  laws  of  the  state.  After  his  death  Penelope  Overton  Morgan, 
then  his  widow,  was  possessed,  not  only  of  the  life  estate  in  all  of  this 
fund  under  the  trust  deed,  but  also  of  her  share  of  the  personal  prop- 
erty of  which  he  died  intestate  under  the  state  laws,  which  was  one- 
third  of  this  trust  fund,  to  which  these  executrices  now  make  claim, 
and  judgment  for  which  they  have  been  awarded. 
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In  my  Judgment,  therefore,  the  conclusion  reached  by  the  judge  at 
Special  Term  properly  gave  to  these  executrices  of  Penelope  Over- 
ton Morgan  one-third  of  the  capital  of  said  trust  fund,  and  the  next 
of  kin  of  Henry  Morgan,  deceased,  the  remaining  two-thirds,  and  the 
judgment  should  be  affirmed,  with  costs  to  all  parties  separately  ap- 
pearing and  presenting  briefs  herein,  payable  out  of  the  estate.  AD 
concur. 


FEUNBERG  ▼.  IPP. 

(Supreme  Goart,  Appellate  Term,  First  Department    May  12,  1921.) 

Evideiiee  ^=^76(1)-— Introdoction  of  book  of  aceount,  wiHiout  proper  foimdar 
tion,  held  error. 

Where  the  question  at  Issue  was  whether  the  alleged  contract  between 
plaintiff  and  defendant  was  an  orig:inal  one,  purchasing  merchandise,  or 
an  oral  agreement  to  answer  for  the  debt  or  default  of  another,  it  was 
error  to  admit  in  evidence  plaintiff's  "book  of  account,"  containing  a 
charge  entry  of  items  in  suit,  as  against  the  defendant,  where  the  previous 
evidence  established  that  the  bills  were  rendered  by  plaintiff,  not  to  de- 
fendant, but  to  a  contractor,  who  under  the  contract  with  plaintiff  was 
required  to  furnish  all  the  materials  in  question,  in  the  absence  of  a' 
sufl9cient  foundation  showing  that  such  book  of  account  was  a  fair  and 
honest  record  of  the  transactions  of  those  who  dealt  and  settled  with 
plaintiff,  rather  than  a  mere  self-serving  memorandum. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis- 
trict. 

Action  by  Joseph  Feinberg  against  Isaac  Ipp.  From  a  judgment  in 
favor  of  plaintiff,  and  from  an  order  denying  defendant's  motion  for 
a  new  trial,  defendant  appeals.  Reversed,  and  new  trial  ordered,  with 
costs  to  appellants  to  abide  the  event 

Argued  April  term,  1921,  before  GUY,  WHITAKER,  and 
WEEKS,  JJ. 

Isaac  Steinhaus,  of  New  York  City,  for  appellant 
Charles  A.  Winter,  of  New  York  City,  for  respondent 

GUY,  J.  The  question  at  issue  herein  was  whether  the  contract  al- 
leged by  plaintiff  to  have  been  entered  into  between  him  and  the  de- 
fendant was  an  original  contract  for  the  purchase  of  merchandise  by 
the  defendant  or  an  oral  agreement  to  answer  for  the  debt  or  default 
of  another.  On  this  sharply  contested  issue,  after  proof  which  prepon- 
derated in  favor  of  the  defendant,  plaintiff  was  permitted,  over  the  ob- 
jection and  exception  of  defendant's  counsel,  to  introduce  what  was 
described  as  plaintiff's  "book  of  account,"  containing  a  charge  entry 
of  the  items  in  suit  as  against  the  defendant ;  the  evidence  previously 
admitted  having  established  that  bills  were  rendered  by  plaintiff,  not  to 
the  defendant,  but  to  a  contractor  named  Spies,  who  under  the  contract 
with  plaintiff'  was  required  to  furnish  all  the  materials  in  question.  No 
sufficient  foimdation  was  laid  for  the  admission  of  said  book  of  ac- 
count, showing  that  it  was  a  fair  and  honest  book  of  account,  in 
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which  were  recorded  the  transactions  of  those  who  dealt  and  settled 
with  plaintiff.  See  Vosburgh  v.  Thayer,  12  Johns.  461 ;  Swan  v.  War-^ 
ner,  197  N.  Y.  190,  90  N.  E.  430.  As  the  evidence  staiids,  the  entry 
was  merely  a  memorandum  made  by  plaintiff,  self-serving  in  charac- 
ter. The  admission  of  the  book  was  therefore  error,  and  calls  for  a 
reversal  of  the  judgment. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 


ROTARY  SHIRT  CO.,  Ine.,  v.  BIELTZBR. 

(Supreme  Ckmrt,  Appellate  Division,  First  Department    May  27,  1921.) 

Sales  <&=>182(1)— Where  testimony  conflietins  whether  goods  were  delivered 
and  accepted  or  iwjeeted  within  reasonaMe  time,  issue  held  for  Jury. 

In  action  for  the  purchase  price  of  silk  goods,  where  the  testimony 
was  conflicting  as  to  whether  the  buyer  had  accepted  the  silk  or  rejected 
It  within  a  reasonable  time,  questions  as  to  delivery  and  acceptance  or 
rejection  within  a  reasonable  time  held  for  the  Jury. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Rotary  Shirt  Company,  Incorporated,  against  Samuel 
Meltzer.  From  a  judgment  entered  against  defendant,  on  a  verdict 
directed  by  the  court  at  a  Trial  Term  of  the  Supreme  Court,  defendant 
appeals.   Judgment  and  order  reversed,  and  new  trial  ordered. 

Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  PAGE,  MER- 
RELL,  and  GREENBAUM,  JJ. 

Katz  &  Levy,  of  New  York  City  (Maurice  J.  Katz,  of  New  York 
City,  of  counsel),  for  appellant. 

Steinberg  &  Levin,  of  New  York  City  (Louis  H.  Levin,  of  New 
York  City,  of  counsel),  for  respondent. 

GREENBAUM,  J.  The  action  was  brought  to  recover  the  purchase 
price  of  27  pieces  of  silk  goods,  pursuant  to  an  oral  contract  made 
some  time  in  January,  1920.  It  is  undisputed  that  the  goods  were  duly 
delivered  by  the  plaintiff  to  the  defendant ;  that  they  were  not  accepted 
fcy  the  defendant,  upon  the  alleged  ground  that  they  were  not  in  ac- 
curdance  with  the  samples  upon  which  the  sale  was  made ;  that  it  was 
thereupon  agreed  between  Ae  parties  that  the  defendant  retain  6  of 
the  pieces,  which  were  satisfactory  to  him,  and  that  in  lieu  of  the  re- 
jected 21  pieces  he  would  accept  21  pieces  of  "first  quality"  silk  corre- 
sponding to  a  sample,  which  diflfered  from  the  goods  originally  purchas- 
ed, and  for  which  he  would  pay  an  increased  price,  to  wit,  $3  per  yard, 
instead  of  $2.75.  This  superseding  contract  was  entered  into  in  the 
latter  part  of  January.  Subsequently  the  plaintiff  delivered  21  pieces 
of  silk.  The  parties  differ  as  to  the  date  of  delivery.  Defendant  pos- 
itively states  that  they  were  delivered  on  March  10th  or  11th.  The  in- 
voice or  bill  for  this  shipment  is  dated  May  11th. 

On  the  other  hand,  the  defendant  signed  a  receipt  for  the  goods, 
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dated  February  20th.  The  plaintiflF's  president,  a  Mr.  Liberman,  how- 
ever, admitted  that  it  was  the  practice  in  his  business  to  make  out  re- 
ceipts some  days  in  advance  of  the  actual  delivery,  and  that  he  did  not 
know  when  they  were  in  fact  delivered. 

Defendant  testified  that  on  March  15th  he  telephoned  to  Mr.  Liber- 
man  and  informed  him  that  he  had  examined  the  goods  and  found  that 
they  were  not  "first  quality,"  as  agreed  upon,  but  "seconds,"  and  con- 
tained many  misweaves,  and  that  he  could  not  use  them,  and  that  Li- 
berman  thereupon  said: 

**  'What  do  you  intend  to  do  with  these  goods,  if  they  are  seconds?  I  said, 
'You  know  weU  enough  I  cannot  use  them;  I  am  going  to  send  them  back,' 
and  that  thereupon  libennan  stated :    'I  wiU  come  down  to  see  yon.' " 

Liberman  denied  that  any  such  conversation  took  place.  On  April 
8th,  defendant  wrote  to  plaintiff  to  have  a  "representative  call  to  see 
our  Mr.  Meltzer  in  reference  to  the  silks  we  bought  from  you,"  to 
which  the  plaintiff  replied  under  date  of  April  10th : 

"V^ould  kindly  ask  you  to  let  us  know  by  maU  for  what  reason  you  desire 
to  see  our  representative.  We  tried  to  get  you  on  the  wire  yesterday,  but  you 
were  not  in.  We  left  word  for  you  to  caU  us,  and  have  not  heard  from  you 
yet." 

To  this  letter  defendant  wrote  a  reply  under  date  of  April  12th : 

"We  are  in  receipt  of  your  letter  of  April  10th,  and  cannot  understand  why 
it  is  so  hard  for  your  representative  to  come  to  see  us  without  knowing  the 
reason  why.  We  wish  to  see  him  in  reference  to  the  goods  we  bought  from 
you,  and  when  he  comes  we  will  give  him  all  the  explanations." 

It  is  contended  in  behalf  of  the  plaintiff  that  the  foregoing  tommuni- 
cations  of  the  defendant,  making  no  mention  of  the  fact  that  the  goods 
were  not  in  accordance  with  the  sample,  conclusively  established  that 
no  conversation  over  the  telephone  such  as  testified  to  by  the  defendant 
ever  took  place. 

It  is,  however,  admitted  that  on  the  14th  or  15th  of  April  Liberman 
called  at  defendant's  place  of  business  and  had  a  conversation  with  the 
latter.    Plaintiff's  version  of  that  interview  is  as  follows : 

*'I  said  to  Mr.  Meltzer,  I  says,  'What  do  you  want  to  see  me  about?  You 
wrote  me  two  letters  that  you  want  to  see  me.'  He  also  called  me  up  that  he 
wants  to  see  me.  So  when  I  got  there,  I  said,  'What  do  you  wish  to  see  me 
about?'  He  said,  'I  will  tell  you,  Uberman ;  I  am  stuck  with  the  goods  that  I 
bought  from  you.'  He  says,  *We  make  overalls  and  working  shirte  only;  we 
have  never  made  silk  shirts  since  we  are  in  business ;'  or,  'we  haven't  made 
any,'  or  something  like  that,  and  he  said,  'And  we  d9n't  know  how  to  make  silk 
shirts,'  and  to  prove  to  me  that  he  don't  know  how  to  make  them,  he  had  a 
few  pieces  which  he  has  bought  from  us,  goods  of  a  different  character ;  these 
were  32  inches  in  question,  and  the  ones  he  had  from  us  was  40-inch  goods; 
he  had  it  made  up  and  they  were  made  up  terrible.  He  said,  'Not  only  will  I 
lose  my  money  on  the  goods,  but,'  he  said.  It  will  also  cost  me  the  making 
and  expense.'  He  says,  'Can  you  help  me  out,  and  haye  those  silks  to  be 
made  up  into  shirts,  and  make  the  shirts  for  me?'  I  look  at  his  make,  and 
saw  that  he  don't  know  how  to  make  the  silk  shirts.  I  said,  'I  should  be  very 
glad  to  do  that,  Mr.  Meltzer,'  I  says,  'and,  further,  I  don't  want  any  lurofit 
on  the  making  of  the  shirts.'  I  says,  'Whatever  the  extra  cost  for  pattern, 
making,  buttons  and  trimmings  which  I  believe  will  amount  to  between  $11  or 
$12  a  dozen,'  I  says,  'that  is  all  I  will  charge  you  for  it,  and  I  will  send  the 
shirts  back  to  you  as  soon  as  I  get  a  chance  to  make  them  for  you.' " 
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Defendant's  version  of  the  conversation  is  that  he  complained  that 
the  goods  "run  misweaved";  tiiat  he  showed  the  goods  to  Liberman, 
who  said : 

"  That  is  the  way  they  got  to  nm.'  I  said  'Well,  they  may  ran  that  way 
while  you  buy  goods;  but»  when  I  bought  them,  I  bought  them  as  firsts,  and 
my  cutter  claims  that  he  cannot  cut  them;  that  the  shirt  should  be  perfect, 
because  sometimes  the  pattern  is  put  on  where  the  miswearing  or  hole  is, 
and  it  will  be  not  perfect  shirts' " ;  that  thereupon  ''Liberman  said,  *Tell  your 
cutter  that  he  does  not  know  his  business ;  he  don't  know  how  to  cut  them/ 
I  said,  'Bo  you  know  how  to  cut  them  better?'  He  said,  'Certainly,  we  are 
making  these  goods,  and  we  never  have  any  seconds ;  maybe  one  shirt  out  of 
a  hundred  comes  out  a  second ;  you  can  avoid  those  misweaves  and  those  mis- 
threads  by  cutting  it.'  I  said,  'If  you  are  a  wonder,  do  it  for  me  and  give  me 
perfect  shirts.'  He  said,  'Certainly,  I  will  do  it  for  you  with  pleasure.'  He 
says,  1  will  make  them  up  for  you ;  I  am  going  to  give  you  shirts  that  will 
be  perfect.'  I  said,  'If  that  is  the  case,  I  will  give  you  the  goods  to  make 
them  up  for  me,  but  /  toiU  not  keep  the  goods  unless  you  give  me  shirts  that 
shall  come  out  perfect,^  [Italics  ours.]  He  says,  'AH  right ;  I  will  let  you  know 
when  you  can  send  over  the  goods,  and  I  will  make  up  shirts  for  you.' " 

On  April  14th  defendant  wrote  a  letter  to  the  plaintiff,  confirming 
the  conversation  as  to  manufacturing  the  shirts  for  him.  Plaintiff 
replied  to  this  letter  under  date  of  April  16th,  also  confirming  the  ar- 
rangement, but  adding : 

"We  will  notify  you  within  due  time  when  we  wiU  be  in  a  position  to  make 
these  for  you,  and  at  that  time  you  may  send  in  the  goods ;  but  at  present  we 
are  quite  busy,  and  we  will  not  be  in  a  position  to  undertake  to  make  them 
for  you.  However,  we  may  suggest  to  you  to  get  in  touch  with  the  Shirtcraft 
Company,  71S  Broadway,  City,  who  we  believe  are  in  a  better  position  to 
make  them  for  you,  and  they  probably  will  make  them  for  a  little  less  than  we 
can.  We  recommend  them  very  hi^ly  to  you  as  reliable  and  honest  goo<? 
shirtmakers." 

On  April  19th  defendant  wrote  to  plaintiff : 

"When  you  were  up  in  our  place,  you  faithfully  promised  to  make  up  for  us 
shirts  from  the  silk  we  bought  from  you.  We  also  explained  to  you  that  we 
have  no  use  for  this  material  otherwise.  We  would  like  to  send  these  goods 
oveif  to  you,  and  therefore  would  like  to  get  an  acknowledgment  that  we 
should  ship  these  goods  tq  you."* 

To  which  plaintiff  answered,  under  date  of  April  22d : 

"My  Dear  Mr.  Meltzer:  I  have  received  your  letter  of  April  19th,  and  I 
again  repeat  that  I  will  be  only  too  glad  to  make  those  shirts  for  you,  of  the 
materials  you  mentioVied  to  me;  but  at  the  present  time  we  are  cutting  36- 
Inch  and  40-inch  goods,  and  as  soon  as  we  will  make  a  82-inch  cut  I  shall  let 
you  know,  and  at  that  time  make  up  the  shirts  for  you  as  stated  in  our 
previous  letter.    With  kind  regards,  I  am,  Yours  very  truly, 

1  "Meyer  Liberman." 

It  thus  appears  that,  although  the  parties  differ  as  to  what  was  sa;id 
respecting  the  reason  why  the  goods  were  to  be  returned  to  plaintiff 
to  be  manufactured  into  perfect  shirts,  as  matter  of  fact  it  was  agreed 
between  them  that  the  plaintiff  would  manufacture  the  shirts,  and 
would  notify  the  plaintiff  when  he  would  be  prepared  to  receive  the 
goods. 

Defendant  further  testified  that,  in  addition  to  writing,  he  also  tele- 
phoned to  Liberman  about  sending  the  goods,  but  that  he  heard  nothing 
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about  the  matter  until  the  27th  day  of  May,  when  a  representative  of 
plaintiff  came  to  his  office  and  asked  him  for  a  check  for  the  goods; 
that  he  told  him  that  he  would  not  pay  for. the  goods  until  the  shirts 
were  made  up  as  agreed ;  and  that  he  then  showed  this  representative 
misweaves  in  the  goods,  and  that  he  thereupon  returned  the  goods  to  the 
plaintiff. 

Defendant  produced  a  witness  by  the  name  of  Montgomery,  who 
was  an  examiner  of  dry  goods,  with  an  experience  of  40  years,  and  who 
was  called  to  testify  as  to  the  quality  and  grade  of  the  silk  in  dispute. 
This  witness  was  not  permitted  to  testify,  upon  the  ground  that  the 
evidence  established  that  there  had  been  an  acceptance  of  the  goods  by 
the  defendant.  Defendant  duly  excepted  to  the  court's  ruling.  There- 
after the  court  directed  the  jury  to  find  a  verdict  in  favor  of  the  plain- 
tiff in  the  sum  of  $6,006.20. 

It  seems  to  us  that  the  testimony  in  the  case  clearly  indicates  marked 
differences  between  the  parties  as  to  whether  the  defendant  had  ac- 
cepted the  goods,  or  whether  they  had  been  rejected  within  a  rea- 
sonable time,  and  that  the  case  should  have  been  submitted  to  the 
jury  to  determine :  (1)  As  to  when  the  21  pieces  of  silk  were  delivered 
to  defendant.  (2)  Whether  the  defendant  notified  the  plaintiff  within 
four  or  five  days  after  the  goods  were  delivered  that  they  were  not  in 
accordance  with  sample.  (3)  As  to  what  the  conversation  between  the 
parties,  admittedly  held  on  April  14th,  was,  and  whether  the  admitted 
agreement  on  the  part  of  the  plaintiff  to  manufacture  shirts  for  the  de- 
fendant from  the  goods  in  question  was  based  upon  defendant's  daim 
that  the  goods  were  not  in  accordance  with  sample,  or  whether  it  was 
entered  into  because  of  defendant's  claim  that  he  was  not  familiar  with 
the  manufacture  of  silk  shirts.  (4)  Whether  or  not  the  goods  delivered 
were  in  accordance  with  the  sample  agreed  upon.  (5)  Whether  the 
defendant  was  justified  in  returning  the  goods  when  he  did,  and  wheth- 
er the  defendant's  rejection  of  the  silk  was  made  within  a  reason- 
able time. 

In  our  opinion  the  learned  trial  court  erred  in  excluding  the  testimony 
of  Monts^omery,  and  in  directing  a  verdict,  'the  judgment  and  order 
appealed  from  are  reversed,  with  costs  to  appellant  to  abide  the 
event,  and  a  new  trial  is  ordered.    All  concur. 


(196  App.  Div.  689) 

CETY  OF  NEW  YORK  v.  CONSOLroATED  TELEGBAPH  &  ELECTRICAL 

SUBWAY  CO. 

(Supreme  Court,  Appellate  Division,  First  Department    May  27,  1921.) 

L  Electricity  <@=>9(1) — Contract  for  subway  for  electric  lines  eonslraed  as  fo 
capital  invested  on  wliich  subway  comftany  could  retain  port  of  rentals. 

tinder  contract  between  plaintiff  city  and  defendant  snbway  company, 
defendant  was  to  construct  subways  for  electric  Unes  and  rent  the  space 
therein,  and  pay  plaintiff  annually  net  annual  profits  in  excess  of  10  per 
cent,  on  the  actual  cash  capital  invested  by  defendant  in  providing,  con- 
structing, and  equipping  the  subway.    Heldt  that  the  10  per  cent,  which 

^s»For  other  cases  see  same  topic  A  KET-NUMBER  in  all  Key-Numbered  Digosta  ft  Indezw 
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defendant  was  entitled  to  retain  from  the  profits  each  year  was  not 
limited  to  a  percentage  of  the  cash  received  by  it  for  capital  stock  and 
invested  in  the  construction,  but  was  to  be  computed  on  the  actual  cost 
to  it  for  the  construction,  though  paid  for  with  its  stock  and  bonds. 

2.  Estoppel  (8=»62(6)— €lty,  requiring  work  under  eootraci  after  bfreaebes, 

estopped  to  claim  forfeiture. 

PlaintifC  city,  with  which  defendant  contracted  to  construct  subways 
for  electric  lines  and  rent  space  therein,  and  annually  pay  to  plaintiff  the 
net  annual  profits  in  excess  of  10  per  cent,  on  the  actual  cost  to  defend- 
ant for  construction,  is  estopped  to  claim  a  forfeiture  of 'the  contract  for 
defendant's  omission  to  keep  books  and  make  annual  reports  to  plain- 
tiff's comptroller,  as  required  by  the  contract,  having  acquiesced  in  such 
violations  and  required  defendant  from  time  to  time  thereafter  to  con- 
tinue construction  work. 

3.  Electricity  ^»9(1)— Subway  eompany  not  barred  from  showing  cost, 

though  not  keeping  books  aeoorAng  Uf  contract. 

Though  defendant  company,  which  contracted  with  plaintiff  city  to 
construct  subways  for  electric  lines  and  rent  space  therein,  and  annually 
pay  to  plaintiff  the  net  annual  profits  in  excess  of  10  per  cent,  on  the 
actual  cost  of  construction,  failed  to  keep  books  showing  an  itemized 
cost  of  construction,  as  provided  by  the  contract,  but  started  them  with 
the  settlement  in  gross  with  its  contractor,  it  is  not  barred  from  otherwise 
showing  the  cost  on  which  it  is  entitled  to  retain  such  10  per  cent 

4.  Electricity  <@=>9(1)— Subway  company,  because  of  noncompliaJice  with 

contract  and  false  reports^  not,  relieved  by  equity  from  strict  letter  of 
contract 

Defendant  company,  which  contracted  with  plaintiff  city  to  construct 
subways  for  electric  lines  and  rent  space  therein,  and  annually  pay  to 
plaintiff  the  net  annual  profits  in  excess  of  10  per  cent,  on  the  "actual 
capital  invested"  by  defendant  in  the  construction,  is  in  no  position  to 
ask  to  be  relieved  by  equity  from  the  strict  letter  of  the  contract,  and 
be  allowed  to  retaiii  10  per  cent,  on  cost  of  construction  for  years  before  it 
settled  with  its  contractor  therefor,  having  failed  to  keep  its  books  and 
make  reports,  as  required  by  the  contract,  and  having  falsely  reported  to 
plaintiff's  comptroller  relative  to  having  received  no  rentals  in  those 
years. 

5.  Blectrid^  <9=s>9(l)— Subway  eompany  held  entitled  to  retain  from  city 

percentage  of  rentals  on  cost  for  year,  though  sdling  a  subway  during 
the  year. 

Though  defendant,  which  constructed  subways  for  electric  lines  under 
contract  with  plaintiff  city  that  it  should  do  so  and  rent  the  space 
therein,  and  annually  pay  to  plaintiff  the  net  annual  profits  in  excess  of 
10  per  cent,  on  the  capital  invested  by  it  therein,  sold  one  of  the  subways 
Just  before  the  end  of  A  year,  it  Is  entitled  to  have  the  cost  thereof  in- 
cluded as  part  of  its  invested  capital  on  which  it  is  entitled  to  retain  10 
per  cent,  for  that  year;  it  being  the  theory  of  both  parties  that  it  was 
required  to  account  to  plaintiff  with  respect  to  the  receipt  for  rentals  for 
the  entire  year. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  City  of  New  York  against  the  Consolidated  Telegraph 
&  Electrical  Subway  Company.  From  a  judgment  entered  pursuant  to 
an  order  of  the  Special  Term  on  the  report  of  referees,  to  whom  the 
issues  were  referred  to' hear,  try,  and  determine,  both  parties  appeal. 
Affirmed,  as  modified,  on  defendant's  appeal. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 
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Willard  S.  Allen,  of  New  York  City  (John  F.  O'Brien  and  John  P. 
CyBrien,  Corp.  Counsel,  both  of  New  York  City,  of  counsel),  for  plain- 
tiff. 

Beardsley,  Henunens  &  Taylor,  and  William  N.  Cohen,  all  of  New 
York  City  (Henry  J.  Hemmens  and  Thomas  H.  Beardsley,  both  of 
New  York  City,  of  counsel),  for  defendant. 

LAUGHLIN,  J.  This  action,  which  was  commenced  on  the  29th 
of  October,  1903,  was  brought  for  the  forfeiture  of  the  rights  of  the 
defendant  under  contracts  made  with  it  in  behalf  of  the  plaintiff,  and 
for  a  judgmeilt  with  respect  to  moneys  alleged  to  be  due  and  owing  to 
the  plaintiff  under  the  contracts  by  which  the  defendant  was  to  con- 
struct subways  for  electric  lines  and  to  lease  the  space  therein,  and  to 
be  entitled  to  retain  the  profits  on  the  capital  invested  to  the  extent  of 
10  per  cent,  per  annum,  and  was  required  to  account  to  the  plaintiff  for 
any  surplus  profits  over  such  10  per  cent.,  but  was  also  entitled  to  de- 
duct from  such  surplus  profits  for  any  year  any  deficit  with  respect  to 
the  10  per  cent,  of  profits  which  it  was  entitled  to  deduct  for  previous 
years.  The  parties  stipulated  for  a  reference  to  three  designated  ref- 
erees, and  on  the  stipulation  the  issues  were  so  referred  on  the  27th  of 
July,  1906.  One  of  the  referees  having  died  on  the  17th  of  Decem- 
ber, 1912,  another  was  appointed  in  his  place;  and  on  November  21, 
1913,  another  referee  was  appointed  in  place  of  one  who  had  resigned. 
The  hearings  before  the  referees  commenced  on  May  23, 1907,  and  were 
concluded  on  the  18th  of  February,  1915. 

On  the  9th  of  June,  1916,  the  referees  filed  their  report,  containing 
findings  of  fact  and  conclusions  of  law,  and  covering  121  pages  of  the 
record  on  appeal.  The  clerk  of  the  court  evidently  failed  or  refused 
to  enter  judgment  on  the  report,  and  the  defendant  on  notice  moved  at 
Special  Term  for  an  order  directing  the  clerk  to  enter  judgment  in 
accordance  with  the  report,  and  on  the  30th  day  of  August,  1916,  an 
order,  reciting  these  facts,  and  that  the  motion  was  made  by  the  de- 
fendant, and  that  the  corporation  counsel  appeared,  but  did  not  oppose 
it,  was  granted  and  entered,  requiring  the  clerk  to  enter  judgment  upon 
the  facts  found  and  the  conclusions  of  law  made  by  the  referees,  and 
the  judgment  in  accordance  therewith,  but  containing  no  reference  to 
the  order  of  the  court,  and  containing  no  recital  with  respect  to  upon 
whose  motion  it  was  entered,  was  entered  by  the  clerk  the  next  day, 
adjudging  and  decreeing  that  there  was  no  substantial  failure  on  the 
part  of  the  defendant  prior  to  January  1,  1907,  fully  to  carry  out  the 
provisions  of  the  agreements  upon  which  the  action  was  predicated,  war- 
ranting the  forfeiture  of  its  rights  under  the  agreement,  and  that  prior 
to  December  31,  1906,  the  profits  and  earnings  of  the  subways  construct- 
ed by  the  defendant  pursuant  to  the  contract  .were  $1,336,030.66  less 
than  the  annual  10  per  cent,  on  the  capital  invested  by  the  defendant, 
and  to  which  it  was  entitled  before  it  became  liable  to  account  to  the 
plaintiff  for  profits,  and  that  the  defendant  was  then,  and  thereafter 
continued  to  be,  and  now  is  entitled  to  recoup  and  retain  that  sura  out  of 
any  sum  over  10  per  cent,  of  profits  that  may  accrue  after  that  datc^ 
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before  the  plaintiff  shall  become  entitled  to  any  portioil  of  such  ex- 
cess profits,  and  that  the  construction  account,  being  the  cost  of  the 
subways  to  the  defendant,  as  between  the  parties,  on  the  31st  of  De- 
cember, 1906,  amounted  to  the  sum  of  $9,007,619.34,  and  that  neither 
party  was  entitled  to  costs  as  against  the  other,  and  that  the  expenses 
of  the  reference  should  be  borne  equally  by  the  parties,  and  that  the 
plaintiff  was  entitled' to  recover  of  the  defendant  the  sum  of  $189,365.- 
04,  being  the  excess  over  10  per  cent,  on  the  cost  of  construction 
earned  by  the  defendant  for  the  years  1888,  1889,  and  1890,  less  the 
deficit  .under  10  per  cent,  for  the  year  1887,  pursuant  to  the  pro- 
visions of  the  contracts,  and  that  the  plaintiff  have  execution  therefor. 

Although  the  action  was  commenced  on  the  29th  of  October,  1903, 
and  no  supplemental  complaint  was  filed,  the  evidence  taken  by  the 
referees  and  their  findings  were  extended  to  cover  defendant's  liability 
to  the  plaintiff  down  to  and  including  December  31,  1906;  and,  since 
no  objection  has  been  taken  thereto  by  either  party,  both  parties  must 
be  deemed  to  have  consented  to  such  extension  of  the  issues. 

The  plaintiff  contends  on  the  appeal  that  the  contracts'  should  be 
declared  null  and  void,  and  all  rights  of  the  defendant  thereunder 
should  be  adjudged  forfeited,  on  the  ground  of  fraud  in  obtaining 
the  cohtracts,  and  on  the  further  ground  that  the  defendant  was  guilty 
of  substantial  breaches  of  the  contracts,  warranting  an  adjudication 
of  forfeiture  under  the  express  terms  thereof,  and  that  it  should  be 
required  to  pay  over  to  the  plaintiff  all  the  rentals  received  by  it,  less 
10  per  cent,  on  $40,000,  being  the  cash  capital  received  by  the  defendant 
for  capital  stock  issued  by  it,  and  that,  in  any  event,  the  contracts 
should  be  construed  as  limiting  the  10  per  cent,  which  the  defendant 
was  to  retain  to  10  per  cent,  on  its  $40,000  of  cash  capital  so  derived, 
and  that,  even  if  the  contracts  be  so  construed  as  to  entitle  the, defend- 
ant to  deduct  10  per  cent  on  the  amoimt  invested  by  it  in  construction 
and  spent  in  the  operation  of  the  subways,  still  defendant  is  not  entitled 
to  such  deduction,  for  the  reason  that  it  failed  so  to  keep  its  accotmts 
that  the  cost  of  construction  can  be  ascertained  therefrom.  It  is  not 
claimed  that  the  defendant  is  debarred  from  appealing,  by  having  made 
the  motion  for  an  order  directing  the  clerk  to  enter  judgment  in  accord- 
ance with  the  report  of  the  referees.  Doubtless  this  was  on  the  theory 
that  it  was  the  duty  of  the  clerk  to  enter  the  judgment  without  any 
motion  and  we  shall  so  assume. 

Defendant  contends  that  the  points  made  in  behalf  of  the  plaintiff 
on  its  appeal  are  without  merit,  and  while  asserting  that  the  referees 
erred  in  disallowing  items  which  it  claims  were  properly  chargeable  to 
construction  and  operating  accounts,  in  not  placing  the  burden  upon 
the  plaintiff,  in  view  of  the  lapse  of  time,  of  showing  that  the  items 
charged  to  tiiose  accounts  by  the  defendant  were  improperly  so  charg- 
ed, in  not  sustaining  its  contention  that  the  reports  made  by  defend-  s 
ant  to  the  plaintiff  with  respect  to  profits  annually  as  provided  in  the 
contracts  were  acquiesced  in  by  the  plaintiff,  it  is  stated  in  the  points 
that  the  defendant  is  desirous  of  having  the  litigation  terminated,  and 
therefore  does  not  insist  upon  a  review  of  these  points,  and  is  willing 
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to  abide  by  the  determination  of  the  referees  in  aU  respects,  save  only 
in  awarding  judgment  against  it  for  $189,365.04. 

It  appears  that  the  defendant  was  unable  to  provide  funds  necessary 
for  the  construction  of  the  subways  pursuant  to  the  contracts,  and  was 
obliged  to  sublet  the  construction  work.  The  first  construction  was 
performed  by  Mr.  Crimmins,  under  a  contract  made  with  defendant  on 
the  24th  of  August,  1886,  for  excavation  for  a  subway  in  Sixth  avenue, 
and  the  second  contract  was  made  two  days  later  with  Dorset  &  Co.,  for 
furnishing  and  constructing  the  conduits  and  ducts  in  the  excavation 
made  under  the  Crimmins  contract.  With  respect  to  both  of  those 
contracts,  the  work  was  to  be  paid  for  by  the  issuance  to  the  contractors 
of  capital  stock  or  bonds  of  the  defendant.  On  the  17th  of  November, 
1886,  the  Phoenix  Construction  Company  was  incorporated,  and  sub- 
stantially the  entire  capital  stock  thereof  was  issued  to  the  Metropoli- 
tan Telegraph  &  Telephone  Company,  and  on  the  21st  of  December, 
defendant  entered  into  a  contract  with  the  Phoenix  Company  for  the 
construction  of  not  exceeding  800  miles  of  standard  2%  and  3  inch 
conduits,  being  part  of  the  work  which  the  defendant  under  its  contracts 
with  the  municipal  authorities  was  obligated  to  perform,  and  the  de- 
fendant agreed  to  pay  therefor  $2,500,000,  either  in  cash  or  capital 
stock  and  bonds,  to  be  secured  by  a  mortgage  on  the  subways,  or  .in  the 
alternative  to  reimburse  the  Phoenix  Company  for  the  cost  of  the  con- 
struction plus  15  per  cent,  thereon,  with  interest  at  5  per  cent,  on  un- 
paid balances.  Defendant  made  no  payment  on  account  of  the  Crim- 
mins and  Dorset  contracts,  and  those  contractors  were  settled  with  by 
the  Phoenix  Company,  which  took  over  the  contracts. 

The  Phoenix  Company  proceeded  with  the  construction  of  the  sub- 
ways and  conduits,  without  receiving  any  compensation  from  the  de- 
fendant other  than  the  issuance  by  the  defendant  to  it  of  16,000  shares 
of  the  capital  stock  of  the  defendant,  on  which  the  Phoenix  Company 
paid  on  account  $1  per  share,  and  it  was  evidently  intended  that  the 
balance  of  the  par  value  of  the  stock  would  be  paid  by  construction 
work,  until  the  month  of  July,  1890,  when  a  settlement  was  made,  on 
the  basis  of  the  first  alternative  of  $2,500,000,  and  for  other  construc- 
tion work  on  the  basis  of  the  cost  thereof  plus  15  per  cent,  thereon, 
between  defendant  and  the  Phoenix  Company,  under  which  the  Phoenix 
Company  was  given  credit  for  the  balance  owing  on  11,125  shares  of 
capital  stock,  which  was  one-half  of  the  total  amount  of  capital  stock 
issued  to  the  Phoenix  Company,  and  first  mortgage  bonds  were  issued 
by  the  defendant  to  the  Phoenix  Company  at  90  per  cent,  of  the  par 
value  thereof,  and  second  mortgage  bonds  were  likewise  issued  at  60 
per  cent,  of  the  par  value  thereof,  and  it  returned  to  defendant  the  oth- 
er half  of  capital  stock  that  had  been  issued  to  it.  Defendant,  how- 
ever, failed  to  keep  books  showing  disbursements  for  construction  ac- 
count, or  any  record  with  respect  to  disbursements  for  construction  ac- 
count, with  the  exception  that  on  the  31st  of  December,  1890,  a  journal 
entry  was  made  debiting  the  construction  account  with  $7,441,SK87.32, 
which  represented  the  settlement  with  the  Phoenix  Company  and  the 
face  value  of  the  bonds  delivered  to  it  and  $6,000.40  far  salaries  paid 
to  an  engineer  and  adjuster  in  the  employ  of  the  defendant 
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The  contracts  between  the  defendant  and  the  board  of  commission- 
ers of  electrical  subways  created  under  chapter  499  of  the  Laws  of 
1885,  and  ratified  by  chapter  716  of  the  Laws  of  1887,  required  defend- 
ant to  keep,  in  regular  books  for  that  purpose,  full  and  accurate  ac- 
counts of,  among  otlier  things,  "the  gross  and  net  amount  in  detail  of 
rental  and  charges  of  all  kinds  collected  by  it  with  the  names  of  the 
persons,  corporation,  or  association  paying  the  same  and  all  expendi- 
tures, payments,  and  outlays  of  every  kind"  made  by  it  in  detail,  with 
the  names  of  those  to  whom  the  same  was  paid,  and  provided  that  the 
books  and  accounts,  and  all  other  books,  papers,  and  writings  of  the 
defendant,  should  at  all  times  be  open  to  inspection  by  the  commis- 
sioners of  electrical  subways  and  the  comptroller  of  the  city,  and 
that  the  defendant  should  on  the  1st  day  of  October  each  year  make 
and  return  a  statement  to  the  comptroller,  in  such  form  and  verified 
as  he  might  require  and  prescribe,  for  the  year  ending  the  1st  day  of 
September  next  preceding  and  should  pay  annually  on  the  1st  day  of 
November  to  the  city  its  net  annual  profits  remaining  after  the  payment 
of  the  expenses  of  maintaining  and  operating  the  subways  in  excess 
of  10  per  cent,  "upon  the  actual  cash  capital  invested  by  it  in  pro- 
viding, constructing  and  equipping  such  subway*';  but  the  defendant 
was  authorized  to  recoup  any  deficit  in  the  10  per  cent,  in  any  preced- 
ing period. 

The  only  reports  made  by  the  defendant  to  the  comptroller  during 
the  years  1887,  1888,  and  1889  were  in  the  form  of  letters,  each  of 
which  stated  that  no  revenue  had  been  received  by  the  defendant  for 
the  use  of  subways  constructed  under  the  agreements,  and  that  no 
dividend  had  been  paid  by  the  company,  and  that  the  construction  work 
was  not  complete.  The  report  made  in  1890  was  dated  October  1, 
and  was  also  in  the  form  of  a  letter,  and  it  states  that  the  income  of  the 
company  to  date  was  much  less  than  the  expenditure,  and  that  no  divi- 
dend had  been  declared  or  paid,  and  that  the  construction  work  had  not 
been  completed.  A  like  report  was  made  in  1891.  There  appears 
to  have  been  no  other  attempted  .compliance  by  the  defendant  with  the 
contracts  with  respect  to  making  annual  reports  to  the  comptroller 
until  a  request  therefor  was  made  by  him  in  1892,  and  then  for  the  first 
time  defendant  made  and  verified  a  formal  report  The  evidence 
shows  the  number  of  miles  of  conduits  and  ducts  constructed  each  year, 
commencing  in  1886,  under  the  contracts  by  which  defendant  sublet 
the  work  of  construction  to  others,  and  tends  to  show  the  average  cost 
per  mile  of  such  construction ;  but  since  the  defendant  did  not  expend 
any  money  on  account  of  construction  until  1890,  when  it  made  the 
settlement  with  the  Phoenix  Company,  and  failed  to  keep  books  show- 
ing any  cost  of  construction  prior  to  that  time,  the  referees,  in  de- 
termining the  profits  of  the  defendant  for  the  years  prior  to  1890,  re- 
fused to  allow  anything  for  construction  account 

Defendant  in  its  points,  after  expressing  its  willingness  to  abide  by 
the  determination  of  the  referees  in  all  respects  excepting  the  award  of 
the  judgment  against  it,  insists  that  the  accounts  for  the  years  prior  to 
1890  should  be  readjusted,  by  allowing  it  the  estimated  cost  of  construc- 
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tion  by  its  subcontractors  during  those  years,  based  on  the  mile^e  of 
construction  shown  and  on  the  average  cost  of  construction  per  mile. 
On  that  theory,  there  would  be  nothing  due  or  owing  to  the  plaintiff, 
and  the  amount  of  the  construction  account,  whi^  the  referees  found 
to  be  $9,007,619.34  as  of  December  31,  1906,  would  be  increased  to 
$9,127,550.93,  and  the  amount  of  the  deficit  in  the  10  per  cent,  profit 
which  the  defendant  is  entitled  to  recoup  from  excess  profits  over  10 
per  cent,  for  future  years  would  be  increased  from  $1,336,030,  as 
found  by  the  referees,  to  $2,127,870.91.  Defendant  asks  that  the  judg- 
ment be  so  modified  and  affirmed. 

The  learned  referees  wrote  an  elaborate  opinion,  in  which  they  con- 
sidered in  detail  all  of  the  points  made  by  the  respective  parties,  with 
the  exception  of  one,  urged  on  the  appeal,  and  it  does  not  appear  wheth- 
er or  not  that  was  drawn  to  their  attention.  We  agree  with  the  decision 
of  the  referees  on  the  points  considered  by  them,  and  only  deem  it 
necessary  to  set  forth  our  conclusions  with  respect  thereto. 

[1,  2]  Manifestly,  there  is  no  merit  in  the  plaintiff's  contention  that 
these  contracts,  which  were  ratified  by  the  Legislature,  and  were  ac- 
quiesced in  by  the  city  for  so  many  years,  are  fraudulent  and  void; 
and  moreover  no  issue  with  respect  to  their  validity  was  presented  by 
the  pleadings.  The  second  contract  provided  that  if  at  any  time,  in 
the  opinion  of  the  commissioners  of  electrical  subways,  there  should  be 
a  substantial  failure  on  the  part  of  the  defendant  fully  to  carry  out 
the  provisions  of  the  original  agreement  as  amended  and  modified  there- 
by, "and  it  is  so  adjudged  by  competent  judicial  authorities,"  the  city 
might  take  possession  of  the  subways,  subject  to  any  valid  mortgages  or 
liens  thereon  outstanding,  not  exceeding  50  per  cent,  on  the  actual  costs 
of  the  subways  and  all  leases  or  contracts  then  existing  for  the  use 
thereof,  and  that  the  defendant  should  forfeit  its  interest  therein. 

The  contention  of  the  city  that  the  10  per  cent,  which  the  defendant 
was  entitled  to  retain  from  the  profits  for  each  year  is  limited  to  a 
percentage  of  the  cash  received  by  it  for  capital  stock  and  invested  in 
constructing  the  subways  and  conduits  is  likewise  without  merit  De- 
fendant only  received  $40,000  in  cash  for  stock  issued  by  it,  but  it  is- 
sued capital  stock  and  bonds  for  the  cost  of  construction  work.  The 
provisions  of  the  contract,  especially  in  view  of  the  provisions  thereof 
authorizing  a  recoupment  by  the  defendant  on  account  of  deficits  in 
profits,  plainly  entitle  defendant  to  retain  10  per  cent,  on  the  actual 
cost  to  it  for  the  construction  of  the  subways  and  conduits. 

Prior  to  the  commencement  of  the  action,  the  commissioner  of  gas, 
water  supply,  and  electricity,  who  had  succeeded  to  the  powers  of  the 
commissioners  of  electric  subways,  certified  that  in  his  opinion  there 
had  been  a  substantial  failure  by  the  defendant  to  carry  out  the  provi- 
sions of  the  agreement.  Defendant's  alleged  failure  is  predicated  on 
its  omission  to  keep  books  and  to  make  annual  reports  to  the  comptrol- 
ler as  required  by  the  contracts.  We  agree  with  the  learned  referees 
that  the  city,  having  acquiesced  in  these  violations  of  the  contracts,  and 
having  required  the  defendant  from  time  to  time  after  such  violations 
to  continue  construction  work,  is  estopped  from  claiming  a  forfeiture 
of  the  contracts  on  account  of  these  omissions  to  comply  therewith,  of 
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which  Its  representatives  made  no  complaint  until  1892  as  already 
stated. 

[3]  The  referees  reduced  the  defendant's  construction  account 
first  SO  shown  as  of  December  31,  1890,  as  already  stated,  by  the  dif- 
ference between  the  par  value  of  the  bonds  and  the  amount  allowed  by 
the  Phoenix  Company  therefor,  and  by  other  items,  thereby  reducing 
the  construction  account  as  of  that  date  to  $4,496,659,60.  There  can 
be  no  doubt  on  the  evidence  but  that  the  construction  down  to  that 
time  cost  the  defendant  that  amount ;  but  the  plaintiff  insists  that  it 
should  be  wholly  disallowed,  for  the  reason  that  the  defendant  f sailed  to 
keep  its  books  and  make  reports  as  required  by  the  contracts.  It 
is  not  claimed  that  any  competent  evidence  offered  by  the  plaintiff  was 
excluded,  or  that  there  is  in  existence  or  available  for  the  determination 
of  the  cost  of  constructicMi  any  evidence  not  in  the  record.  The  city 
does  not  ask  a  new  trial  for  the  determination  of  the  cost  of  construc- 
tion, but  contends  technically  that,  since  the  books  of  the  defendant  do 
not  contain  an  itemized  statement  of  the  cost  of  construction,  but 
start  with  the  settlement  in  gross  made  with  the  Phoenix  Company,  no 
cost  of  construction  on  which  the  defendant  is  entitled  to  retain  10  per 
cent,  has  been  shown.  That  would  be  quite  inequitable,  and  we  agree 
with  the  decision  of  the  referees  in  disallowing  the  city's  claim.  These 
are  the  only  contentions  made  in  behalf  of  the  plaintiff,  and  we  find 
them  all  without  merit. 

[4]  Defendant's  claim  that  it  should  be  allowed  to  retain  10  per 
cent,  on  the  cost  of  construction  by  its  subcontractors  during  the  years 
preceding  1890  is  not  wholly  without  merit ;  but  it  did  not  pay  any- 
thing for  construction  until  1890,  and  then  it  failed  to  enter  in  its  books 
an  itemized  statement  of  the  cost  of  construction,  and  it  also  made 
false  reports  to  the  comptroller,  for  those  years,  in  that  it  did  receive 
rentals,  for  the  years  1887,  1888,  and  1889,  and  failed  to  report  them 
to  the  comptroller.  Having  paid  nothing  during  those  years  for  the 
construction  for  which  it  now  claims  to  be  allowed,  and  having  failed 
to  keep  its  books  and  to  make  reports  as  required  by  the  contract, 
defendant  is  in  no  position  to  appeal  to  a  court  of  equity  to  relieve 
it  from  the  strict  letter  of  the  contract,  which  allowed  a  deduction 
of  10  per  cent,  only  on  cost  of  construction,  and  allow  it  for  the 
construction  during  those  years  for  which  it  paid  in  1890.  The 
referees  allowed  on  account  of  other  items  for  construction  account, 
not  controverted,  in  1887,  $5,014;  1888,  $3,011.55;  and  1889,  $3,162.- 
96.  The  defendant's  receipts  for  the  year  1887  were  less  than  the 
expenditure  allowed  by  the  referees  for  construction  and  operation; 
but  its  receipts  for  the  year  1888,  less  the  cost  of  maintenance  and  op- 
erations, were  $22,791.64.  From  this  the  referees  allowed  it  to  retain 
$1,303.95,  being  10  per  cent,  on  the  cost  of  construction,  allowed  by  the 
referees  for  that  and  the  preceding  year,  leaving  a  balance  of  $21,989.- 
09,  to  which  the  referees  held  the  plaintiff  was  entitled.  During  the 
year  1889,  defendant's  receipts  over  and  above  the  cost  of  maintenance 
and  operation  were  $79,472.21.  From  this  amount  defendant  was 
188N.Y.S.-43 
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allowed  to  retain  $2,422.80  on  account  of  10  per  cent,  on  the  cost  of 
construction,  as  allowed  by  the  referees,  leaving  a  balance  of  $78,353.- 
36,  to  which  it  was  held  plaintiff  was  entitled. 

[5]  We  now  come  to  an  item  on  which  we  think  the  learned  referees 
erred.  The  contract  prescribed  that  the  accounting  year  should  com- 
mence on  the  1st  day  of  September.  On  the  trial  tifie  parties  jointly 
employed  accountants,  who  prepared  the  accounts  according  to  the 
calendar  years,  and  that  evidently  was  acquiesced  in  on  the  trial  and  is 
not  questioned  here.  Defendant  constructed  and  operated  two  systems 
of  subways-,  one  known  as  low-tension  subways,  containing  telegraph, 
telephone,  and  low  power  electric  light  wires,  and  the  other  known  as 
high-tension  subways,  containing  electric  wires  carrying  high  power. 
In  the  accounts  as  prepared  by  the  accountants,  defendant  has  been 
charged  with  its  receipts  for  rentals  for  both  systems  for  the  entire 
calendar  year  of  1890.  The  referees  found  that  the  construction  ac- 
count, on  which  the  defendant,  but  for  its  sale,  to  which  reference  will 
be  made  presently,  would  have  been  entitled  to  retain  10  per  cent,  from 
the  rentals  received  that  year,  were  $4,496,659.60;  but  they  credited  this 
construction  account  with  $2,964,931.73  for  the  proceeds  of  the  sale 
of  the  low-tension  system,  leaving  a  balance  of  $1,531,727.87,  on  which 
only  they  allowed  defendant  a  deduction  of  10  per  cent 

In  this  we  are  of  opinion  that  the  learned  referees  erred.  The  10 
per  cent,  deduction  was  allowed  to  the  defendant  under  the  contracts 
for  the  use  of  the  money  invested  by  it  in  the  construction  of  the 
subways  and  conduits.  The  entire  amount  found  by  the  referees  to 
have  been  so  invested  remained  so  invested,  if  riot  throughout  the  year 
1890,  at  least  until  the  8th  of  December  that  year.  On  the  3d  of  July, 
1890,  defendant  agreed  with  the  Phcenix  Company  to  sell  and  convey 
to  the  nominee  of  the  latter  company  its  low-tension  subways,  on 
condition  that  the  nominee  assume  its  mortgage  indebtedness  thereon 
to  the  extent  of  $2,500,000  and  that  the  Phoenix  Company  cancel  an 
indebtedness  of  $162,642.97  owing  by  defendant  to  it ;  such  assumption 
and  cancellation  of  indebtedness  to  become  effective  when  the  property 
should  be  conveyed.  Defendant  conveyed  the  property  to  the  Empire 
City  Subway  Company,  Limited,  which  Was  nominated  by  the  Phoenix 
Company,  by  deed  dated  the  8th  of  December,  1890,  which  the  ref- 
erees found  was  executed  on  the  10th  of  December.  In  the  formal 
account  reported  to  the  comptroller  by  the  defendant  in  1892,  to  which 
reference  has  been  made,  it  credited  as  of  December  31,  1890,  to  the 
cost  of  construction  as  the  consideration  received  from  the  conveyance, 
$3,657,633.25.  The  referees  found  that  this  item  exceeded  the  cost 
of  construction  of  the  subways  so  conveyed,  and  reduced  it  to  $2,964.- 
931.73,  which  they  found  to  be  the  true  cost  of  construction  thereof. 

Doubtless  the  referees  were  led  into  what  we  deem  to  be  an  error 
by  this  act  on  the  part  of  the  defendant  in  erroneously  crediting  the 
proceeds  of  the  sale  of  the  low-tension  subways  to  the  construction 
account.  So  far  as  here  appears,  the  defendant  remained  liable  to 
account  to  the  city  for  the  profits  from  receipts  for  rentals  for  both 
systems  for  the  entire  year  1890.  It  was  deemed  necessary  to  procure 
an  enabling  act  from  the  Legislature  with  respect  to  this  transfer  and 
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the  effect  thereof  on  the  contracts;  and,  accordingly,  chapter  231  of 
the  Laws  of  1891  was  enacted,  authorizing  a  new  contract  with  the 
purchaser  and  the  modification  of  the  contract  with  the  defendant, 
and  on  the  15th  of  May  that  year,  the  city  authorities  approved  the 
transfer  and  authorized  the  making  and  modification  of  the  contracts. 
On  the  theory,  which  both  parties  assume  to  have  beep  correct,  that 
the  defendant  was  required  to  account  to  the  city  with  respect  to  the 
receipts  for  rentals  for  the  entire  year  1890,  it  is  perfectly  plain,  I  think, 
that  it  is  entitled  to  have  the  entire  cost  of  construction  deemed  invest- 
ed in  the  construction  work  throughout  that  year  and  to  retain  from 
receipts  10  per  cent,  thereon.  On  that  theory,  there  would  be  a  deficit 
for  that  year,  imder  the  10  per  cent,  which  the  defendant  would  be  en- 
titled to  deduct,  of  $206,351.73,  and  therefore  the  decision  of  the 
referees  that  the  city  was  entitled  to  $89,022.59  as  excess  profits  over 
10  per  cent,  for  that  year  was  erroneous. 

It  follows  that,  on  the  defendant's  appeal,  the  judgment  against  it 
should  be  modified,  by  reducing  it  to  $100,342.45,  and  the  deficit  found 
by  the  referees  as  of  December  31,  1906,  should  be  increased  by  the 
sum  of  $206,351.73,  making  it  $1,542,382.39,  and,  as  so  piodified,  the 
judgment  should  be  aflSrmed,  with  costs  to  defendant  Settle  order  on 
notice.    All  concur. 


HADJOPOULOS  T.  MANOUSSO. 

(Supreme  Court,  Appellate  DlvlBion,  First  Department.    May  27,  1021.) 

L  Statutes  ^i=>206— Must  be  read  as  whole,  and  all  parts  ^ven  effeet,  if 
DossiUou 

AU  parta  of  a  statute  must  be  read  together,  and  such  construction 
^Ten,  if  possible,  as  wlU  render  the  different  provisions  harmonious  and 
effective. 

2.  Attaehmeiit  ^s>263— For  discharge  after  Judgment  the  same  bond  required 
as  where  applicatioii  is  before  judgment,  and  in  addUiion  undertaking  to 
perfect  appeal  and  stay  execution. 

Under  Code  Civ.  Proc.  i  688,  as  amended  by  Laws  1906,  c.  508,  as  to 
undertaking  to  be  given  on  appUcatlon  to  discharge  attachment  (which 
application  under  section  687,  as  amended  at  the  same  time  by  chapter 
507,  may  be  made  any  time  after  defendant  has  appeared,  whereas  pre- 
viously it  could  be  made  only  before  Judgment),  if  application  is  after 
judgment  for  plaintiff,  the  same  undertaking  must  be  given  as  is  required 
where  application  is  before  Judgment,  and  in  addition  the  security  to 
perfect  appeal  to  the  Court  of  Appeals  and  stay  execution;  this  in  view, 
of  section  1311,  providing  that,  where  the  security  given  on  an  appeal  from 
final  Judgment  is  equal  to  that  required  to  perfect  an  appeal  to  the  Court 
of  Appeals  and  to  stay  execution,  the  court 'may  order  discharge  of  a  levy 
of  execution,  "but  this  section  does  not  authorize  the  discharge  of  a  levy 
•    •    ♦    of  attachment." 

Appeal  from  Special  Term,  New  York  County. 

Action  by  George  Hadjopoulos  against  Evangelos  Luca  Manousso. 
Judgment  for  plaintiff,  a  warrant  of  attachment  was  levied  on  defend- 
ant's stock,  a  motion  by  defendant  to  discharge  the  attachment  was  de- 
nied on  reargument,  and  defendant  appeals  from  the  order.   Affirmed. 

^ssFor  other  caiet  see  eame  topic  a  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Ladexes 
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Argued  before  CLARKE,  P.  J.,  and  DOWUNG,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

J.  Carl  Becher,  of  New  York  City  (Tobias  A.  Keppler,  of  New  York 
City,  of  counsel),  for  appellant. 

Robert  Moers,  of  New  York  City  (Robert  I.  Rogin,  of  New  York 
City,  on  the  brief),  for  respondent. 

PAGE,  J.  The  plaintiff,  in  an  action  wherein  he  demanded  judg- 
ment for  the  sum  of  $68,000,  obtained  a  warrant  of  attachment  whidi 
was  levied  on  certain  stock  of  the  defendant  in  certain  corporations 
which  the  defendant  claims  to  be  of  the  value  of  $100,000.  The  ac- 
tion was  tried  and  resulted  in  a  judgment  for  the  plaintiflF  in  the 
sum  of  $16,260.43.  The  defendant  has  appealed  from  this  judgment, 
and  filed  an  undertaking  by  a  surety  company,  which  provides  that 
if  the  appeal  is  dismissred  or  the  judgment  affirmed  the  surety  com- 
pany will  pay  to  the  plaintiff  the  amount  of  the  judgment  and  any  dam- 
ages sustained  by  him,  not  to  exceed  $500.  Thereupon  the  defendant 
made  a  motion  to  discharge  the  attachment,  relying  upon  the  final 
sentence  of  section  688  of  the  Code  of  Civil  Procedure.  The  motion 
was  at  first  granted,  but  on  reargument  was  denied  by  the  justice  at 
Special  Term. 

Prior  to  1906  section  687  of  the  Code  of  Civil  Procedure  provided 

that: 

"The  defendant  may,  at  any  time  after  he  has  appeared  In  the  action,  and 
before  final  judgment,  apply  to  the  jndge  who  granted  the  warrant,  or  to  the 
court,  for  an  order  to  discharge  the  attachment,  as  to  the  whole  or  a  part 
of  tiie  property  attached." 

And  section  688  ended  with  the  sentence  of  which  the  concluding 
words  are  "appraised  value  of  that  portion,"  Section  1311  of  the  Code 
of  Civil  Procedure  provided  that,  where  the  security  given  on  an  ap- 
peal taken  from  a  fihal  judgment  of  the  supreme  or  lower  courts  is 
equal  to  that  required  to  perfect  an  appeal  to  the  Court  of  Appeals  and 
to  stay  execution  of  the  judgment,  the  court  may,  in  its  discretion  make 
an  order  discharging  a  levy  by  execution  upon  personal  property ;  but 
also  expressly  provided: 

''But  this  section  does  not  authorize  the  discharge  of  a  levy,  made  by  virtae 
of  a  warrant  of  attachment" 

There  was  therefore  no  provision  in  the  Code  of  Civil  Procedure  for 
the  discharge  of  an  attachment  after  final  judgment.  If  the  levy  of  the 
attachment  was  not  discharged  prior  to  judgment,  the  property  levied 
upon  by  the  attachment  would  be  held  subject  thereto,  although  the  un- 
dertaking was  filed  to  perfect  the  appeal  and  stay  the  execution ;  and  if 
the  warrant  was  discharged  before  judgment  by  giving  an  undertaking, 
the  sureties  were  not  relieved  by  the  giving  of  the  undertaking  to 
perfect  the  appeal  and  stay  execution. 

[1]  In  1906  the  Legislature  amended  section  687  by  striking  out  the 
words,  "and  before  final  judgment"  (Laws  1906,  c  507),  and  section 
688  by  adding  the  words : 
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"Upon  mich  api^lcation  being  made  after  final  Judgment,  the  defendant 
must  give  tbe  security  required  to  perfect  an  appeal  to  the  Court  of  Appeals 
from  a  final  judgment,  of  the  same  amount  or  to  the  same  effect,  and  to  stay 
the  execution  thereof.''    Laws  1906,  c.  506. 

Section  1311  was  not  amended.  If  we  should  adopt  the  theory  of 
the  appellant,  we  would  authorize  the  discharge  of  the  levy  of  the 
attachment  upon  the  filing  of  the  undertaking  in  the  form  and  to  the 
effect  of  that  required  to  perfect  an  appeal  to  the  Court  of  Appeals  and 
stay  the  execution,  which  section  1311  says  is  not  authorized.  It  is 
a  well-settled  rule  of  statutory  construction  that  all  parts  of  a  statute 
must  be  read  together,  and  such  construction  given,  if  possible,  as  will 
render  the  different  provisions  harmonious  and  effective. 

[2]  After  the  amendments  of  1906  an  application  to  discharge  an 
attachment  could  be  made  at  any  time  after  the  defendant  appeared  be- 
fore or  after  final  judgment.  Section  688  states  that  "upon  such  an 
application" — i.  e.,  upon  an  application  made  at  any  time  after  the  de- 
fendant had  appeared — the  defendant  must  give  an  undertaking  to  pay 
to  the  plaintiff  the  amount  of  any  judgment  which  may  be  recovered  in 
the  action.  If  the  application  is  made  after  judgment  there  is  an  addi- 
tional, and  not  a  substitutional  requirement  that  the  defendant  must ' 
also  give  the  undertaking  to  perfect  the  appeal  and  stay  the  execution. 
Any  other  construction  leads  to  this  absurdity :  That  if  the  application 
is  made  before  judgment,  and  the  undertaking  given,  the  sureties  re- 
main liable,  even  if  the  judgment  be  in  favor  of  the  defendant,  and 
be  reversed  on  appeal  and  a  new  trial  granted,  and  must  pay  any  judg- 
ment which  is  finally  recovered  in  the  action  ( Youngman  v.  Fidelity  & 
Deposit  Co.  of  Map'land,  87  Misc.  Rep.  456,  150  N.  Y.  Supp.  788) ; 
whereas,  if  the  application  is  made  after  judgment  in  favor  of  the  plain- 
tiff, the  attachment  could  be  discharged  by  merely  filing  an  undertak- 
ing to  pay  if  the  judgment  is  affirmed  or  the  appeal  dismissed,  and 
should  the  judgment  be  reversed  and  a  new  trial  granted,  and  a  second 
judgment  recovered  for  the  plaintiff,  the  property  attached  would  have 
been  released,  and  nothing  would  stand  as  security  therefor.  It  would 
be  unreasonable  to  suppose  that  the  Legislature  intended  that  a  creditor 
whose  claim  had  been  reduced  to  judgment  should  have  less  security 
than  one  whose  claim  was  only  asserted  in  an  action. 

The  order  should  therefore  be  affirmed,  with  $10  costs  and  disburse- 
ments.   All  concur. 
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KAUMAGRAPH  CO.  t«  STAMPAGRAPH  CO.,  Inc.  et  nL 

(Supreme  Court,  Appellate  Division,  First  Department    May  27,  ld21.) 

L  InJoDetipii  ^=»56— Piuty  baviag  business  secret  may  enjoin  parttes)  pn- 
curing  it  through  confldentiai  relation  from  using  it  in  competing  busi- 
ness. 

A  person  having  a  secret  process  for  manufacturing  an  article  for  com- 
merce may  enjoin  persons  occupying  a  confldentiai  relation,  by  which 
they  learn  the  formula  and  method  of  manufacture,  from  communicating 
it  to  competitors  or  using  it  in  the  same  business,  but  must  show  that 
plaintiff  was  employing  In  its  business  a  secret  process,  either  developed 
by  Itself  or  was  possessed  of  the  sole  right  to  use  of  such  a  secret. 

2.  Injunction  ^=^6— Party  may  not  enjoin  use  of  proeess  to  which  it  liad  no 
exclusive  right. 

Where  plaintiff,  seeking  to  enjoin  parties  from  using  its  secret  process 
in  manufacture  of  transfer  stamps,  had  merely  used  the  process  and 
machinery  theretofore  used  by  a  foreign  concern,  by  appropriating  it 
and  calling  the  process  by  a  different  name,  they  acquired  no  exclusive 
rights  in  the  process. 

8.  Injunction  <&=»56— Where  plaintilT  failed  to  prove  use  of  any  secret  process, 
or  exclusive  rigfat»  injunction  should  be  refused. 

In  a  proceeding  to  enjoin  i^ersons  formerly  occupsrlng  confidential  rela- 
tions with  plaintiff  from  using  certain  secret  formulae,  where  the  defend- 
ants had  as  good  a  right  as  plaintiff  to  the  use  of  process  and  machinery 
which  plaintiff  had  appropriated  from  a  third  party,  if  there  were 
changes  and  Improvements  In  the  formulie  and  machinery,  which  did  not 
result  from  mere  skill  In  manipulation  acquired  by  experience,  the  evi- 
dence should  have  shown  such,  so  that  the  injunction  could  warn  the 
defendants  explicitly  of  the  things  prohibited,  and,  failing  to  prove  any 
secret  process  or  exclusive  right  to  use  the  process  or  machinery  which 
defendants  were  using,  the  injunction  should  be  denied. 

4.  Injunction  ^=>23»Decree  unlimited  as  to  time  or  space,  enjoining  plain- 

UtTs  fonner  employee  working  at  trade,  held  unjust  and  oppressive. 

Where  plaintiff  employed  defendant  because  of  his  experience  in  simi- 
lar business  in  a  foreign  country,  under  a  contract  providing  that  defend- 
ant should  not  engage  in  a  similar  or  conflicting  business  after  leaving 
plaintiff's  employ,  an  injunction  based  on  his  statement  that  he  would 
go  into  a  similar  business  goes  beyond  the  terms  of  the  negative  covenant, 
where  it  is  unlimited  as  to  time  or  space,  and  i)eri)etually  enjoins  him 
from  working  at  the  only  trade  he  knows,  so  that  he  must  thereafter 
work  for  plaintiff  or  not  work  at  all,  is  unjust  and  opprenive. 

5.  Injunction  <$==>60 — Covenant  against  employee  entering  competing  business 

will  not  be  enforced,  to  deny  use  of  skUl  previously  acquired. 

Covenants  ancillary  to  contracts  restricting  employee's  right  to  labor 
in  same  lines  for  themselves  or  others  on  termination  of  employment  are 
not  favored  by  law,  and  will  be  enforced  to  prevent  employees  from  using 
knowledge  or  trade  secrets,  methods,  or  processes  acquired  only  where 
not  more  extensive  as  to  time  or  space  than  necessary  to  protect  em- 
ployer's business;  but  where  employee  brings  to  the  employment  skill 
previously  acquired,  and  obtains  no  knowledge  of  new  methods  or  pro- 
cesses in  the  employment,  which  is  exclusively  within  his  employer's  con- 
trol, to  restrain  him  from  engaging  in  the  same  business  is  not  reasonably 
necessary  to  employer's  protection. 

6.  Injunction  €=s>61(2) — Covenant  in  employment  contract  not  to  prevent 

revelation  and  use  of  secrets  in  plaintflTs  business,  but  to  prevent  compe> 
tition,  held  unreasonable  restraint  of  trade. 

Contracts  unreasonably  limiting  employee's  right  to  pursue  trade  or 
occupation  in  future  violate  public  policy,  because  diminishing  means  for 

^=9For  other  cases  see  same  topic  &  KEY-NUMBER  in  aU  Key-Numbered  Digests  ft  Indraes 
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\  procuring  Uvelihoocl,  and  tbe  public  is  deprived  of  the  benefits  of  their 
knowledge  and  skill,  and  a  covenant,  not  for  the  protection  of  plaintiff 
from  revelation  or  use  of  its  secrets,  but  to  remove  competition  after  ceas- 
ing of  employment,  is  an  unreasonable  restraint  of  trade,  and  will  not  be 
enforced  in  a  court  of  equity. 

7.  Injunction  <8=^56— Manufacturers  of  machine  for  i^ainftiir,  not  under  agree- 
ment not  to  manufacture  for  others  the  same  machines,  not  pat^ited, 
held  entitled  to  sell. 

In  a  proceeding  to  enjoin  parties  from  using  secret  manufacturing 
processes  obtained  from  plaintiff,  held,  that  a  manufacturer,  who  had 
made  machines  for  plaintiff  which  were  not  patented,  and  who  was  not 
bound  by  an  agreement  not  to  manufacture  them  for  othets,  had  a  right  to 
sell  to  the  defendants,  who  also  had  the  right  to  buy. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  the  Kaumagraph  Company  against  the  Stampagraph  Com- 
pany, Incorporated,  and  others.  From  a  judgment  for  plaintiff,  en- 
tered upon  a  decision  after  a  trial  at  Special  Term  ( 184  N.  tY,  Supp. 
321),  defendants  appeal.  Reversed,  and  judgment  directed  for  de- 
fendants. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Alexander  S.  Andrews,  ot  New  York  City  (Edward  J.  Martin,  of 
New  York  City,  on  the  brief),  for  appellants. 

Esselstyn  &  Haughwout,  of  New  York  City  (Julius  Henry  Cohen, 
of  New  York  City,  of  counsel,  and  J.  Ard  Haughwout,  of  New  York* 
City,  on  the  brief),  for  respondent. 

PAGE,  J.  The  plaintiff  has  been  granted,  except  as  to  the  defendant 
Waaler,  a  most  comprehensive  decree,  perpetually  enjoining  and  re- 
straining the  defendants,  their  agents,  servants,  employees,  representa- 
tives, or  other  persons  in  any  manner  connected  with  them,  or  any  of 
them:  (1)  From  manufacturing,  selling,  advertising,  or  oflfering  for 
sale,  directly  or  indirectly,  any  transfer  trade-mark  stamps,  embroidery 
designs,  indelible  letters,  figures,  or  other  similar  articles  made  by  the 
process  known  as  the  Kaumagraph  dry  process,  or  by  the  same  process 
under  any  different  or  other  name,  and  from  employing  said  process, 
or  the  secret  formula  or  formulae,  machinery,  dies,  engraving,  or  infor- 
mation used  in  connection  with  or  forming. a  part  of  said  process;  (2) 
from  disclosing  to  any  other  person,  real  or  in  law  (sic?)  the  said  pro- 
cess or  any  part  thereof,  or  any  of  the  formulae,  machinery,  dies, 
methods  of  engraving,  or  trade  secrets  used  by  said  plaintiff  in  con- 
nection with  said  process;  (3)  from  manufacturing,  except  for  and  at 
the  request  of  the  plaintiff,  any  machine  or  die  to  be  used  in  manufac- 
turing or  producing  transifer  trade-mark  stamps,  embroidery  designs^ 
indein)le  letters,  figures,  or  other  similar  articles  by  said  process ;  and 
the  decree  further  directs  the  Stampagraph  Company,  Incorporated,  to 
account  to  plaintiff  for  all  sales  or  contracts  of  sale  made  by  it  for 
any  of  the  above  specified  articles. 

To  support  such  an  injunction  there  must  be  adduced  considerations 
of  the  strongest  and  most  convincing  character,  for  it  is  a  perpetual 

^s9For  oUier  cases  see  sftme  topic  A  KBY-NUMBER  Id  all  Key-Nttmbered  Digests  A  Indesen 
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restraint  on  these  parties  from  prosecuting  a  business,  and  on  some  of 
them  from  engaging  at  any  time  in  a  trade  or  occupation  in  which  they 
have  spent  a  large  portion  of  their  lives.  It  is  in  restraint  of  trade  and 
competition,  and  is  an  inhibition  upon  a  man's  right  to  pursue  his  oc- 
cupation, except  for  and  in  the  interest  of  the  plaintiff. 

The  reasons  stated  by  the  learned  justice  at  Special  Term  for  his  de- 
cision are  twofold :  First,  that  two  of  the  defendants  had  made  con- 
tracts of  employment  with  the  plaintiff,  in  which  were  negative  cove- 
nants against  engaging  in  a  similar  occupation;  and,  second,  that  the 
plaintiff  was  engaged  in  manufacturing  under  a  secret  process,  and  that 
the  defendant  Turner,  after  leaving  plaintiff's  employ,  had  joined  with 
the  defendants  George  H.  Chadwick,  Mary  Calrow,  Harry  A.  Himer, 
and  Alexander  M.  Moffat  in  organizing  and  incorporating  the  Stampa- 
graph  Company,  Incorporated,  for  the  purpose  of  manufacturing  and 
selling  some  of  the  same  articles  made  by  the  same  process  as  that  used 
by  the  plaintiff. 

[1]  When  a  person  has  a  secret  process,  by  which  he  is  manufac- 
turing an  article  for  commerce,  those  who  occupy  a  confidential  relation, 
whereby  they  become  possessed  of  the  formula  and  method  of  manu- 
facture, may  not  communicate  such  secret  to  competitors  in  business, 
or  engage  in  the  same  business  and  use  the  knowledge  thus  acquired  to 
the  detriment  of  the  employer. 

.  "Courts  of  equity  will  restrain  a  party  from  making  a  disclosure  of  secrets 
communicated  to  him  in  the  course  of  a  confidential  employment.  And  it 
matters  not,  in  such  cases,  whether  the  secret  be  secrets  of  trade,  or  secrets 
of  title,  or  any  other  secrets  of  the  party  important  to  his  interests."  2  Story, 
£q.  Juris.    (14th  Ed.)    9  1283. 

"The  plaintiff  has  the  right  to  keep  the  work  which  it  has  done,  or  paid 
for  doing,  to  itself.  The  fact  that  others  might  do  similar  work,  if  they  might, 
does  not  authorize  them  to  steal  the  plaintiff's.  •  •  •  The  plaintiff  does 
not  lose  its  rights  by  communicating  tfie  result  to  persons,  even  if  many,  in 
confidential  relations  to  itself,  under  a  contract  not  to  make  it  public,  and 
strangers  to  the  trust  will  be  restrained  from  getting  at  the  knowledge  by 
Inducing  a  breach  of  trust  and  using  knowledge  obtained  by  such  a  breach." 
Board  of  Trade  of  City  of  Chicago  v.  Christie  Grain  &  Stock  Co..  198  U.  8. 
236,  250,  25  Sup.  Ct.  637,  639,  49  h.  Ed.  1031. 

These  principles  are  well  settled  and  have  been  recently  declared  and 
enforced  by  our  courts.  Vulcan  Detinning  Co.  v.  Assmann,  185  App. 
Div.  399,  173  N.  Y.  Supp.*334;  Eastman  Kodak  Co.  v.  Powers  Film 
Products,  189  App.  Div.  556,  179  N.  Y.  Supp.  325.  In  these  cases  the 
plaintiff  had  developed  a  new  process  for  producing  the  results  obtain- 
ed ;  all  the  knowledge  that  the  employees  had  of  this  secret  process  they 
had  obtained  in  the  course  of  their  employment  by  the  plaintiff,  and  as 
a  necessary  incident  of  their  employment.  In  order  to  bring  itself  with- 
in the  protection  of  these  equitable  principles,  it  was  necessary  for  the 
plaintiff  to  prove  that  it  was  employing  in  its  business  a  secret  process, 
either  developed  by  itself,  or  the  sole  right  to  use  which  had  been  ac- 
quired by  it  from  the  discoverer  of  the  process.  The  plaintiff  in  the 
instant  case  wholly  failed  to  prove  facts  tending  to  show  any  such  con- 
dition to  exist. 

[2]  The  plaintiff  is  engaged  in  the  business  of  manufacturing  and 
selling  designs  printed  upon  tissue  paper  with  a  composition  that  will 
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transfer  the  design  to  a  fabric  when  the  paper  is  laid  face  down  upon 
the  fabric  and  a  heated  iron  applied  to  the  back  of  the  paper.  These 
designs  are  used  for  transferring  trade-marks  and  lines  for  embroidery 
or  pattern  cutting.  The  manufacture  and  sale  of  such  transfer  de- 
signs had  been  known  and  carried  on  in  England,  and  in  more  limited 
extent  in  this  country,  for  many  years  before  the  plaintifl  was  organized. 
One  of  the  prii^cipal  concerns  in  the  business  was  William  Briggs  & 
Co.,  Limited,  of  Manchester,  England,  who  had  a  representative  in 
this  country  selling  their  product  or  manufacturing  similar  designs  by 
their  process.  The  process  they  employed  was  that  patented  by  John 
Briggs  in  1874  in  England,  and  in  the  United  States  by  his  executors  in 
1879,  and  an  improvement  in  such  process  patented  in  England  by 
Joseph  Scott.  The  Briggs  patent  covered  a  transfer  of  pattern  to  fabric 
"by  printing  the  pattern  paper  from  a  surface  block  or  otherwise  as 
usual  with  the  design  to  be  produced  in  a  bituminous  substance  or 
varnish,  and  transferring  the  said  pattern  to  the  fabric  when  required 
by  the  application  of  heat  to  the  back  of  the  paper,"  and  stated : 

"We  make  no  claim  to  any  process  or  apparatus  for  printing  the  patterns 
in  bituminous  substance  or  varnish  on  thef  pattern  papers  as  they  may  be 
printed  by  blocks  or  cylinders  or  otherwise." 

The  Scott  patent  covered  an  improvement  on  the  Briggs  patent,  by 
adding  a  metallic  powder  to  the  existing  process,  thereby  preventing 
running  or  spreading  on  the  application  of  heat.  This  patent  set  out  the 
formula,  which  is  substantially  the  same  as  that  used  by  the  Stampa- 
graph  Company,  Incorporated.  Shortly  prior  to  1902,  one  J.  C.  Jack 
visited  England  and  learned  of  the  process  used  by  William  Briggs  & 
Co.,  Limited,  and  met  and  discussed  the  matter  with  the  defendant 
George  Chadwick  and  William  Scott,  who  were  then  in  the  employ 
of  William  Briggs  &  Co.,  Limited.  Chadwick  had  been  so  employed  for 
13  or  14  years,  and  Scott  for  3  or  4  years.  Jack  suggested  that  Scott 
and  Chadwick  leave  Briggs'  employ  and  come  to  the  United  States  for 
the  purpose  of  establishing  the  business  here.  On  Jack's  return,  an  as- 
sociation of  five  persons,  of  which  Jack  and  Munroe,  the  plaintiff's 
president,  were  members,  was  formed  to  engage  in  the  business  of 
making  transfer  stamps,  under  the  name  of  the  Kaumagraph  Com- 
pany. Jack  then  entered  into  negotiations  with  Scott,  as  a  result  of 
which  a  contract  was  made,  dated  September  3,  1903,  which  recited 
that  Scott  and  Jack  owned  and  had  possession  of  certain  machinery, 
patents,  formulas,  apparatus,  processes,  etc.,  for  the  production  of 
trade-mark  stamps,  indelible  letters,  embroidery  transfer  designs,  etc., 
known  generally  as  the  transfer  design  process,  and  desired  to  become 
associated  with  the  other  four  members  of  the  association. 

The  contract  provided  for  the  formation  of  a  corporation  to  be 
known  as  the  Kaumagraph  Company,  in  which  Scott  and  Jack  were 
to  have  a  45  per  cent,  interest,  and  the  others  55  per  cent.  The  four 
persons  agreed  to  furnish  the  capital  to  conduct  the  business  for  an  ini- 
tial period  of  six  months,  with  a  stipulation  limiting  their  united  lia- 
bility to  $1,200.  The  sum  of  $350  was  to  be  advanced  to  enable  Wil- 
liam Scott  to  come  to  New  York,  bringing  with  him  necessary  machin- 
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ery  and  designs  to  establish  the  business.  Scott  was  to  be  paid  $7.50 
per  week  for  a  period  of  six  months,  dating  from  the  time  of  the  erect- 
ing of  the  machinery  in  working  order.  Scott  and  Jack  on  their  part 
agreed  to  hold  the  formulas,  patents,  machinery,  designs,  etc.,  exclu- 
sively for  the  use  and  furtherance  of  the  business  therein  contemplated, 
and  under  no  circumstances  were  any  designs,  machinery,  formulas, 
patents,  or  merchandise,  or  information  relating  to  the  business,  to  be 
transferred  or  communicated  to  any  other  party  or  parties. 

The  $350  was  sent  to  William  Scott,  and  he  came  to  this  country, 
bringing  with  him  some  machinery  and  the  knowledge  of  the  process 
used  in  the  business  conducted  by  William  Briggs  &  Co.,  Limited.  Nd- 
ther  Scott  nor  Jack  was  owner  or  licensee  of  any  patents  or  secret  for- 
mulas. Munroe,  the  plaintiff's  president,  testified  that  he  had  obtained 
a  copy  of  the  Scott  patent,  and  that  it  was  the  underlying  basis  for  all 
of  the  plaintiff's  work,  experiments,  and  improvements.  About  four 
months  after  Scott  came  to  this  country,  George  Chadwick  came  over 
and  immediately  entered  into  the  employ  of  the  association.  About  two 
months  thereafter,  a  written  contract  of  employment  was  entered 
into  between  the  association  known  as  the  Kaumagraph  Company  and 
Chadwick,  which  recited  that  Chadwick  desired  to  be  employed  in  the 
capacity  of  "an  expert  workman  in  the  production  of  dies,  trade-mark 
stamps,  embroidery  designs,  indelible  letters,  etc,  by  a  process  adver- 
tised and  now  popularly  known  as  the  Kaumagraph  process."  Chad- 
wick was  hired  for  a  period  of  ten  years,  at  a  salary  of  $15  per  week 
for  the  first  six  months  and  $20  per  week  thereafter,  if  the  increase  of 
the  business  should  warrant  it,  and  the  contract  contained  other  pro- 
visions which  will  be  considered  hereafter. 

In  1905  the  plaintiff  was  incorporated  as  successor  to,  and  under 
the  name  of,  the  association.  Chadwick  continued  in  the  employ  of 
the  plaintiff  until  after  this  action  was  tried.  The  defendant  Arthur 
Turner,  who  was  George  Chadwick's  brother-in-law,  had  also  been  em- 
ployed by  William  Briggs  &  Co.,  Limited,  in  Manchester,  England. 
He  came  to  New  York  in  1907,  and  was  employed  by  the  plaintiff,  and 
after  he  had  worked  for  about  three  months  he  signed  a  contract  of 
employment  for  a  term  of  ten  years  at  a  salary  of  $14  per  week,  which 
also  contained  the  negative  covenant  which  will  be  later  considered. 
His  employment  ended  with  the  termination  of  this  contract. 

Thus  it  would  appear  that  all  the  plaintiff  did  was  to  appropriate  a 
process  of  manufacture  of  transfer  stamps  that  had  been  in  use  for 
many  years  before  plaintiff  obtained  the  knowledge  of  the  process. 
Calling  the  process  by  a  different  name  gave  them  no- exclusive  rights 
in  the  thing  itself.  It  was  thus  proved  that  the  plaintiff,  when  it  com- 
menced to  manufacture,  used  the  process  and  machinery  theretofore 
used  by  William  Briggs  &  Co.,  Limited. 

[3]  Counsel  claims  that  the  plaintiff  has  made  improvements.  If 
so,  what  were  they?  The  defendant  had  the  same  right  to  use  the 
process  and  machinery  which  had  been  used  by  William  Briggs  &  Co., 
Limited,  as  did  the  plaintiff.  If  there  were  changes  and  improvements 
in  the  formulae  or  in  the  machinery,  which  did  not  result  merely  from 
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skill  in  manipulation  acquired  by  experience  or  from  the  application 
•of  well-known  mechanical  devices,  but  which  were  such  as  to  consti- 
tute invention,  the  plaintiff  should  have  proved  what  they  were,  so  that 
an  injunction  could  be  issued  that  would  warn  the  defendants  explicitly 
of  the  things  prohibited,  and  protect  the  plaintiff  in  the  use  of  the 
improvements  in  which  it  was  entitled  to  be  protected.  In  no  other 
^way  could  the  court  determine  the  issue  of  fact,  or  frame  an  injunction 
that  would  intelligently  apprise  the  defendants  of  the  limitation  put 
upon  the  legitimate  use  of  the  process  and  machinery  by  them.  Nor 
could  the  court,  if  it  should  be  claimed  that  the  injunction  had  been 
violated,  in  such  proceeding  decide  the  issue  of  fact,  and  determine 
whether  the  injunction  had  been  violated.  As  was  suggested  by  the 
Court  of  Errors  and  Appeals  of  New  Jersey : 

"For  the  protection  of  the  complainant,  the  usual  coarse  is  to  takei  the 
evidence  as  to  the  secret  in  camera,  as  was  done  in  Stone  v.  Grasselli  Chemical 
Co.  •  •  ♦  It  is  not  necessary  to  embody  the  description  of  the  secret  in 
the  injunction  itself.  The  testimony  taken  in  camera  may  be  sealed,  and  used 
only  when  it  becomes  necessary  to  determine  whether  there  has  been  a  viola- 
tion. It  is  tme  that  the  procedure  involves  a  risk  to  the  complainant  of  his 
secret  becoining  public ;  but  that  difficulty  is  inherent  in  the  snbject.  It  is  a 
difficulty  to  which  the  complainant  must  submit,  If  he  seeks  to  retain  the  bene- 
fit of  his  secret  for  an  indefinite  time,  and  is  not  content  with  the  more  effec- 
tive protection  for  a  shorter  period  ^Bch  is  offered  by  our  copyright  and 
patent  laws."  Taylor  Iron  &  Steel  Co.  v.  Nichols  et  al.,  73  N.  J.  Eq.  684,  690, 
69  Atl.a86,  188,  24  L.  R.  A.  (N.  S.)  933,  133  Am.  St.  Rep.  753. 

The  plaintiff  in  the  instant  case  failed  to  prove  that  it  used  any 
secret  process,  or  had  any  exclusive  right  to  use  the  process  or  ma- 
chinery which  the  defendants  were  using. 

[4]  There  remains  the  question  of  the  plaintiff's  right  to  enjoin  the 
defendants  George  Chadwick  and  Arthur  Turner  by.  virtue. of  the 
negative  covenants  in  their  contracts.  The  first  agreement  with  George 
Chadwick  contained  a  covenant  that  under  no  circumstances  nor  at  any 
tiine  would  Chadwick  "engage  in  any  business  similar  to  or  conflicting 
with  the  business  of  the  Kaumagraph  Company,  or  produce  dies,  trade- 
mark stamps,  embroidery  designs,  or  indelible  letters,  by  said  Kauma- 
graph process  or  any  similar  process,  except  as  hereinbefore  provided, 
without  the  written  consent  of  the"  plaintiff.  On  February  1,  1909, 
six  years  before  this  contract  expired,  the  plaintiff  insisted  on  a  new 
contract  for  a  term  of  ten  years  from  that  date.  To  this  Chadwick 
objected,  and  a  new  contract  was  prepared  for  the  unexpired  term  of 
the  first,  which  Chadwick  signed.  This  provided  for  payment  of  a 
salarv  of  $35  per  week  for  the  first  year  and  $40  per  week  thereafter, 
and  further  provided : 

"In  consideration  of  the  foregoing  the  party  of  the  second  part  agrees  that 
he  will  remain  in  the  employ  of  the  party  of  the  first  part  for  a  period  of  six 
years  from  the  date  hereof  and  in  con^deration  of  the  agreements  herein- 
before set  forth,  party  of  the  second  part  agrees  that  he  will  not  at  any  time 
engage  in  any  business  similar  to  or  conflicting  with  the  business  of  the  said 
Kaumagraph  Company,  or  produce  dies,  trade-mark  stamps,  embroidery  de- 
signs or  Indelible  letters  by  any  one  or  more  of  the  processes  employed  by  the 
Bald  Kaumagraph  Company  or  by  any  similar  processes  or  manufacture  or  pro- 
dace  euch  articles  or  engage  in  such  processes  in  any  way  by  sale  or  otherwise 
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connected  with  the  trade  within  tiie  territory  of  the  United  States  east  of  the 
Mississippi  river  or  in  the  Dominion  of  Canada,  without  first  securing  the* 
written  consent  of  the  party  of  the  first  part'' 

The  contract  further  provided  that  it  should — 
"continue  in  full  force  as  to  all  its  stipulations  for  an  indefinite  period  after 
the  date  of  its  expiration,  until  terminated  by  notice  in  writing  by  either 
party  one  year  in  advance.** 

In  the  latter  part  of  the  year  1918  George  Chadwick  was  reduced 
from  the  position  of  superintendent,  and  a  man  with  no  previous  ex- 
perience in  the  business  was  put  over  him,  and  on  January  13,  1919, 
he  gave  the  plaintiff  one  year's  notice  in  writing  of  the  termination  of 
the  contract.  He  did  no  act  in  violation  of  his  agreement,  nor  so  far 
as  the  proof  shows  was  he  disloyal  to  his  employer.  The  sole  justifica- 
tion for  enjoining  him  was  his  statement  that  when  he  left  the  plain- 
tiff's employ  he  should  go  into  a  similar  business.  It  must  be  borne  in 
mind  that  Chadwick,  for  13  or  14  years  before  he  entered  into  the 
plaintiff's  employ,  had  worked  for  the  William  Briggs  &  Co.,  Limited. 
It  was  because  of  his  knowledge  of  and  skill  in  the  business  that  plain- 
tiff employed  him.  He  worked  for  the  plaintiff  for  about  16  years. 
Thus  30  years  of  his  life  had  been  spent  in  this  one  employment.  While 
he  worked  for  plaintiff  his  salary  ^ged  from  $15  to  $40  per  week.  The 
judgment  goes  beyond  even  the  terms  of  the  negative  covenant;  it  is 
unlimited  as  to  time  or  space.  George  Chadwick  by  the  decree'is  per- 
petually enjoined  from  ever  again  in  any  place  working  at  the  orfy 
trade  he  knows.  Under  this  decree  he  could  not  return  to  England  and 
engage  again  with  William  Briggs  &  Co.,  Limited.  He  must  work  here- 
after for  the  plaintiff,  or  not  work  at  all  at  the  only  trade  he  knows. 
The  books  will  be  searched  in  vain  for  a  precedent  for  so  unjust  and  op- 
pressive a  decree.    As  has  been  well  said : 

''Such  a  restraint  savors  of  servitude,  unrelieved  by  an  obligation  of  sup- 
port on  the  part  of  the  master."    Taylor  Iron  &  Steel  Ck).  v.  Nichols,  supra. 

[5]  Had  the  decree  followed  the  terms  of  the  covenant  and  con- 
tained a  limitation  as  to  space,  it  could  not  be  sustained.  The  person 
who  drafted  this  covenant  evidently  had  in  mind  the  case  of  Diamond 
Match  Co.  v.  Roeber,  106  N.  Y.  473,  13  N.  E.  419,  60  Am.  Rep.  464, 
and  similar  cases  where  covenants  not  to  engage  in  the  same  business 
for  a  limited  time  and  within  a  limited  territory  have  been  enforced.  But 
in  those  cases  the  covenant  was  ancillary  to  the  sale  of  a  business,  and 
it  was  held  that  such  a  restraint  within  reasonable  limits  was  not  an 
unreasonable  restraint  upon  trade;  such  a  restriction  being  necessary 
to  the  protection  of  the  good  will  of  the  business  sold  and  the  purchase 
price  furnishing  an  adequate  consideration  therefor.  Covenants  ancil- 
lary to  a  contract  of  emplojonent  restricting  the  employees*  right  to 
labor  along  the  same  line,  either  for  themselves  or  others,  upon  the 
termination  of  their  employment,  arc  not  favored  by  the  law,  and  will 
not  be  enforced,  unless  there  are  special  circumstances  that  render  the 
restriction  a  reasonable  protection  to  the  employer's  business,  to  pre- 
vent the  employee  from  using  knowledge  that  he  has  acquired  in  the 
course  of  his  employment,  of  the  secrets  of  the  trade^  methods,  or 
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processes  of  the  employer.  If  the  covenant,  taking  these  circumstances 
into  consideration,  is  not  more  extensive  as  to  time  or  space  than  will 
afford  a  reasonable  protection  to  the  employer's  business,  it  will  be 
enforced,  McCall  Co.  v.  Wright,  198  N.  Y.  143,  91  N.  E.  516,  31  L. 
R.  A,  (N.  S.)  249;  Eastman  Kodak  Co.  v.  Powers  Film  Products,  Inc., 
supra.  Where,  however,  the  employee  brings  to  the  employment  skill 
previously  acquired,  and  docs  not  obtain,  in  the  course  of  his  employ- 
ment, knowledge  of  methods  and  processes  which  are  exclusively  with- 
in his  employer's  control  and  right  to  use,  it  cannot  be  said  that  such 
a  restraint  is  reasonably  necessary  to  the  employer's  protection.  Mande- 
ville  V.  Harman,  42  N.  J.  Eq.  185,  7  Atl.  37;  Mallinckrodt  Chemical 
Works  V.  Nemnich,  83  Mo.  App.  6;  affirmed  169  Mo.  388,  69  S.  W. 
355;  Herreshoff  v.  Boutineau,  17  R.  I.  3,  19  Atl.  712,  8  L.  R.  A.  469, 
33  Am.  St.  Rep.  850;  Bingham  v.  Maigne,  52  N.  Y.  Super.  Ct.  90; 
Witkop  &  Hohnes  Co.  v.  Boyce,  61  Misc.  Rep.  126,  112  N.  Y,  Supp. 
874. 

[I]  In  contradistinction  to  the  sale  of  a  business  an  employee  or- 
dinarily receives  no  consideration  other  than  the  fact  of  present  em- 
ployment; his  labor  is  a  full  return  for  his  wage.  Contracts  by  em- 
ployees, unreasonably  limiting  their  right  to  pursue  their  trade  or 
occupation  in  the  future,  are  held  to  violate  public  policy,  because  the 
employees*  means  for  procuring  a  livelihood  for  themselves  and  family 
are  thereby  diminished.  They  are  deprived  of  the  power  of  usefulness, 
and  the  public  is  deprived  of  the  benefit  of  the  exercise  by  them  of  their 
knowledge  and  skill.  The  purpose  of  the  covenant  before  us  is  not  to 
protect  the  plaintiff  from  the  revelation  or  use  of  the  secrets  of  its 
business,  for  it  is  not  so  limited ;  but  it  is  to  remove  from  possible  com- 
petition one  whose  knowledge  and  skill,  acquired  before  he  came  into 
its  employ,  has  been  found  valuable  to  it,  and  to  prevent  that  same 
knowledge  and  skill  being  utilized  for  the  benefit  of  himself  and  others, 
after  he  has  ceased  to  be  employed  by  plaintiff.  Such  a  covenant  is  an 
unreasonable  restraint  of  trade  and  competition,  and  will  not  be  en- 
forced in  a  court  of  equity. 

Arthur  Turner  was  employed  at  a  salary  of  $14  per  week,  and  his 
contract  contained  a  covenant  in  language  almost  identical  with  that 
in  George  Chadwick's  second  agreement.  When  this  contract  was  about 
to  expire,  a  new  contract  was  prepared.  The  person  who  drew  the 
contract  seemed  fearful  that  the  words  "at  any  time"  might  be  con- 
strued to  fnean  at  any  time  during  the  term  of  the  contract,  and 
therefore  the  new  contract  provided  *'at  any  time  before  or  after  the 
termination  of  this  contract."  This  contract  Turner  refused  to  sign, 
and  he  was  thereupon  discharged.  ^  Nevertheless  he  is  now  bound  by 
this  decree  never  at  any  time  or  place  to  enter  into  a  similar  or 
(;ompeting  business.  Mary  Calrow,  working  for  the  defendant  as  type- 
writer and  office  clerk,  knowing  nothing  of  the  alleged  secrets  or  pro- 
cess of  manufacture,  not  claimed  to  have  copied  or  used  any  trade 
lists,  or  brought  any  information  that  she  could  not  properly  bring  to 
the  new  enterprise,  is  perpetually  enjoined,  without  limitation  of  time 
or  place,  from  engaging  in  a  similar  or  competing  business,  although 
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she  never  signed  any  agreement,  but  worked  from  week  to  week,  with 
no  term.  George  H.  Chadwick,  who  worked  for  the  plaintiff  a  few 
weeks  during  his  school  vacation,  as  a  boy  having  no  special  knowledge 
of  the  business,  is  likewise  forever  enjoined;  and  Moffat  and  Himer, 
who  never  had  any  previous  connection  with  the  plaintiff,  are  also 
perpetually  enjoined. 

[7]  The  Stampagraph  Company,  Incorporated,  was  organized  by 
Arthur  Turner,  George  H.  Chadwick,  Mary  Calrow,  Henry  A.  Himer, 
and  Alexander  W.  Moffat  in  March,  1919,  with  a  capital  of  $2,000, 
and  is  xpanufacturing  some  of  the  articles  that  the  plaintiff  manufac- 
tures under  the  process  set  forth  in  the  Scott  patent.  They  purchased 
two  machines  from  the  person  who  made  machines  for  the  plaintiff.  As 
the  machine  was  not  patented,  and  the  manufacturer  was  not  then  bound 
by  agreement  not  to  manufacture  them  for  others,  he  had  a  right  to 
sell  and  they  to  buy.  The  evidence  does  not  show  that  the  defendants 
are  using  any  secret  process  of  the  plaintiff. 

The  judgment  and  findings  inconsistent  with  this  opinion  should  be 
reversed,  with  costs,  and  judgment  directed  for  the  defendants,  with 
costs.    Settle  order  containing  findings  on  notice.    All  concur. 


PEOPLE  ex  rd.  CONNORS  v.  BOARD  OF  EDUCATION  OF  CITT  OF 

NEW  YORE. 

(Supreme  Court,  Appellate  Division,  First  Department    May  27,  1921.) 

1.  Schools  and  school  districts  <&=»80<2)— Board  of  education  entitled  to  rear 

sonable  time  to  determine  reasonableness  of  lowest  bid. 

Where  the  board  of  estimate  and  apportionment  had  made  a  general 
appropriation  for  the  construction  of  school  buildings  by  resolution  pro- 
viding that  the  amounts  to  be  expended  therefrom  were  to  be  authorized 
by  such  board  on  requisition  by  the  board  of  education,  and  that  bids  on 
contemplated  contracts  should  not  be  advertised  for  until  after  the 
board's  approval  of  plans  and  estimated  costs,  and  where  approval  of 
plans  for  a  particular  building  provided  that,  if  no  bid  should  be  received 
within  the  estimated  cost,  the  board  might  reconsider  the  estimated  cost, 
if  there  was  a  bid  within  the  amount  authorized  and  available  for  the 
work,  and  where  the  advertisement  for  bids  for  construction  of  such 
building  provided  that  no  bid  should  be  withdrawn  pending  the  award 
of  the  contract  by  the  board  of  education,  that  board  was  entitled  to  a 
reasonable  time  after  the  receipt  of  the  bids  to  determine  whether  the 
lowest  bid  for  an  amount  in  excess  of  the  estimated  cost  was  reasonable 
and  should  be  accepted,  provided  the  board  of  estimate  arid  apportion- 
ment would  approve  thereof. 

2.  Mandamus  <&=>10~Clear  legal  right  to  relief  demanded  necessary. 

Mandamus  is  an  appropriate  remedy  only  where  there  is  a  clear  legal 
right  to  relief  demanded. 

Appeal  from  Special  Term,  New  York  County. 

Mandamus  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  Dennis  E.  Connors,  against  the  Board  of  Education  of  the  City  of 
New  York.  From  an  order  of  the  Special  Term,  granting  a  peremp- 
tory writ  requiring  defendant  to  return  or  pay  over  to  the  relator  $16,- 

^;=3For  oUier  cases  see  same  topic  &  KBY-NUMBBR  in  aU  Key-Numbered  Dlcests  ft  Indezes 
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000  deposited  by  him  with  a  bid  for  construction  work  for  which  it  in- 
vited proposals,  and  interest  thereon,  defendant  appeals.  Order  re- 
versed, and  motion  denied. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  DOWUNG, 
MERRELL,  and  GREENBAUM,  JJ. 

Joseph  L.  Pascal  and  John  P.  O'Brien,  Corp.  Counsel,  both  of 
New  York  City,  for  appellant. 

M.  Carl  Levine,  of  New  York  City,  for  respondent 

LAUGHLIN,  J.  On  the  30th  day  of  December,  1918,  the  board  of 
estimate  and  apportionment  created  and  made  a  general  appropriation 
of  $5,575,000  for  the  construction  of  fireproof  school  buildings  by  the 
adoption  of  a  resolution  authorizing  the  issuance  of  bonds  therefor 
and  appropriating  the  proceeds  of  the  bonds  thereto,  and  in  like  man- 
ner provided  for  an  appropriation  of  $2,062,500  for  heating,  venti- 
lating, plumbing,  sanitary  appliances,  and  an  electrical  plant  equip- 
ment for  the  buildings,  and  $421,000  for  furniture  and  school  equip- 
ment therefor.  The  resolution  provided  that  the  amounts  to  be  ex- 
pended therefrom  were  "to  be  subauthorized  from  these  appropriations 
by  the  board  of  estimate  and  apportionment,"  predicated  upon  requi- 
sition by  the  board  of  education  for  stated  amounts  to  cover  the  cost 
of  constructing,  etc.,  the  foregoing  school  buildings,  and  further  pro- 
vided that  no  incumbrance  by  contract  or  otherwise  should  "be  made 
against  these  authorizations,"  and  that  bids  upon  contemplated  con- 
tracts should  not  be  advertised  for  until  after  the  approval  of  the 
board  of  estimate  and  apportionment  of  the  plans,  specifications,  and 
estimated  costs  and  form  of  proposed  contracts  for  the  improvements. 
It  is  stated  in  the  points  submitted  by  the  corporation  counsel  that 
this  appropriation  was  authorized  by  the  board  of  aldermen  and  that 
such  authorization  was  essential  to  its  validity.  That  argument  is 
doubtless  on  section  47  of  the  Greater  New  York  Charter  (Laws  1901, 
c.  466);  but  section  169  appears  to  empower  the  board  of  estimate 
and  apportionment  to  act  alone  in  authorizing  an  appropriation  by  the 
issuance  of  such  bonds,  and  since  that  point  is  neither  presented  by  the 
record  nor  essential  to  the  decision  we  express  no  opinion  thereon. 

On  the  6th  of  August,  1919,  defendant  duly  adopted  a  resolution 
approving  plans  and  specifications  for  the  construction  of  additions  to 
and  alterations  in  the  Newtown  High  School,  and  estimating  that  the 
cost  would  be  $600,000;  and  on  the  25th  of  that  month  through  its 
vice  president,  by  formal  communication  submitted  to  the  board  of  es- 
timate and  apportionment  for  approval  the  plans^and  specifications  for 
the  work,  stating  the  estimated  cost  thereof  as  $600,000,  and  that  it 
would  be  chargeable  as  an  authorization  against  said  general  appro- 
priation, and  that  the  plans  and  specifi9ations  had  been  duly  approved 
by  it.  The  deputy  and  acting  comptroller  on  the  13th  of  September, 
1919,  pursuant  to  authority  delegated  to  the  comptroller  by  a  resolution 
of  the  board  of  estimate  and  apportionment  duly  adopted  on  the  18th 
of  July,  approved  the  plans  and  specifications,  and  on  that  day  formally 
communicated  his  approval  to  the  defendant,  with  a  proviso  that,  if  no 
bid  should  be  received  for  the  work  within  the  estimated  cost,  the 
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amount  of  the  estimated  cost  might  be  reconsidered  by  the  board  of 
estimate  and  apportionment,  in  its  discretion,  or  by  any  official  desig- 
nated by  it,  provided  that  there  should  be  a  bid  within  the  amount  au- 
thorized and  available  for  the  wprk. 

Defendant  thereupon  advertised  for  bids>  requiring  that  they  be  ac- 
companied with  a  certified  check  for  $16,000.  The  advertisement  also 
provided  that  no  bid  should  be  withdrawn  pending  the  award  of  the 
contract  by  the  defendant.  On  the  12th  of  January,  1920,  the  relator 
submitted  to  the  defendant  a  bid  for  the  performance  of  the  work  for 
$794,000,  accompanied  by  a  check  for  $16,000  as  required.  This  was 
the  lowest  bid.  There  were  two  other  bids,  one  $5,000  and  the  other 
$88,000  higher.  On  the  14th  of  the  same  month,  the  defendant  adopt- 
ed a  resolution,  subject  to  the  favorable  action  by  the  board  of  esti- 
mate and  apportionment,  awarding  the  contract  to  the  relator  at  his 
bid,  but  did  not  give  him  notice  thereof.  On  the  23d  of  January  the 
board  of  estimate  and  apportionment  by  resolution  approved  the  form 
of  contract,  specifications,  and  plans  which  had  theretofore  been  ap- 
proved by  the  deputy  and  acting  comptroller,  and  an  increased  estimate 
of  cost  of  $794,CXX)  for  the  work,  and  provided  that  the  cost  should  be 
charged  as  an  authorization  against  the  general  appropriation  thereto- 
fore authorized  by  the  board  of  estimate  and  apportionment  for  the 
general  construction  of  fireproof  school  buildings,  which  were  subject 
to  authorization  of  the  stated  amount  to  be  expended  in  the  construc- 
tion of  each  specific  school,  to  be  predicated  upon  requisition  by  the  de- 
fendant to  the  board  of  estimate  and  apportionment,  and  that  such 
approval  and  increased  estimated  cost  were  in  substitution  for  the  ap- 
proval at  an  estimated  cost  of  $600,000,  theretofore  granted  by  the  dep- 
uty and  acting  comptroller,  "consequently  increasing  the  authorization 
against  such  general  appropriation  from  $600,000  to  $794,000." 

On  the  11th  of  February,  1920,  the  defendant  adopted  a  resolution 
appropriating  the  sum  of  $794,000  from  said  general  appropriation,  to 
be  applied  in  payment  of  the  contract  to  be  entered  into  with  the  rela- 
tor for  that  amount  for  the  general  construction  of  additions  to  and  al- 
terations in  the  Newtown  High  School,  and  making  requisition  on  the 
comptroller  for  that  amount,  but  at  that  time  gave  no  notice  thereof  to 
the  plaintiff.  On  the  19th  of  that  month,  the  relator  wrote  the  defend- 
ant, referring  to  his  bid  and  to  the  fact  that  no  award  of  the  contract 
had  been  made,  and  stating  that  since  the  bids  were  opened  there  had 
been  a  substantial  increase  in  the  cost  of  the  work,  and  that  he  there- 
fore withdrew  his  bid  and  requested  the  return  of  the  deposit.  On  the 
20th  of  February,  defendant,  through  its  secretary,  wrote  the  relator, 
referring  to  his  letter  of  the  day  before,  and  stating  that  the  contract 
for  the  work  was  awarded  to  him  by  the  defendant,  subject  to  the  ap- 
proval of  the  board  of  estimate  and  apportionment,  and  that,  upon  no- 
tification of  favorable  action  by  that  board,  defendant  on  the  11th  of 
February  adopted  a  resolution  making  the  necessary  appropriation  to 
carry  out  the  relator's  contract  for  the  work,  and  that  his  bid  had  been 
forwarded  to  the  comptroller,  whose  approval  of  surety  was  required 
before  the  contract  could  be  executed ;  and  by  another  like  communi- 
cation on  the  same  day  defendant  notified  the  relator  that  on  the  lltk 


Digitized  by 


Google 


Sup.  Ct.)         PEOPLE  V.  BOARD  OP,  EDUCATION  689 

(188  N.T.S.) 

of  February,  1920,  the  superintendent  of  school  buildings  recommend- 
ed the  acceptance  of  his  bid,  and  the  recommendation  was  approved 
and  ratified  by  the  defendant,  and  the  contract  was  awarded  to  him, 
subject  to  the  approval  of  sureties  and  the  execution  of  the  contract  and 
certification  thereof  by  the  comptroller,  and  calling  upon  him  to  pre- 
sent his  sureties  to  the  comptroller  for  qualification  within  five  d?iys» 
md  specifying  the  amount  of  the  bond  required.  These  two  commu- 
nications were  received  by  the  relator  the  next  day.  On  the  28th  of 
February,  defendant  sent  another  communication  to  the  relator,  stating 
that  on  the  25th  of  February  defendant  considered  his  communication, 
dated  February  20th,  withdrawing  the  bid  and  requesting  the  return 
of  the  deposit,  and  decided  not  to  permit  the  withdrawal  of  the  bid 
and  denied  his  request  for  the  return  of  the  deposit.  The  record  does 
not  show  that  the  relator  presented  two  communications  requesting 
the  withdrawal  of  the  bid  and  the  return  of  his  deposit  but  whether 
the  last  letter  referred  to  relates  to  the  original  request  or  another  is 
immaterial. 

On  the  1st  of  March,  1920,  the  attorney  for  the  relator  wrote  the 
defendant,  referring  to  its  communication  to  the  relator  of  the  20th  of 
February,  regarding  the  withdrawal  of  his  bid,  and  stating  that  his  un- 
derstanding was  that  the  reason  the  contract  was  awarded  to  his  client 
subject  to  the  approval  of  the  board  of  estimate  and  apportionment  was 
the  lack  of  an  appropriation,  or  that  the  amoimt  appropriated  for  the 
work  from  the  general  appropriation  was  insufficient,  and  that  it  be- 
came necessary  to  apply  for  an  increase  "in  the  allotment,"  and  inviting 
attention  to  certain  authorities  under  which  he  claimed  that,  without 
regard  to  whether  or  not  the  relator  was  entitled  to  withdraw  his  bid, 
the  contract  could  not  be  awarded  to  him,  for  the  reason  that  the  ap- 
propriation was  insufficient  at  the  time  the  bids  were  received.  On  the 
6th  of  Mferch,  defendant  notified  the  relator  that  it  was  in  receipt  of  a 
communication  from  the  department  of  finance  stating  that  he  had  not 
presented  a  surety  as  required,  and  drawing  his  attention  to  section  419 
of  the  Greater  New  York  Charter,  which  provides  that,  if  a  bidder 
whose  bid  has  been  accepted  shall  neglect  or  refuse  to  accept  the  con- 
tract within  five  days  after  written  notice  that  it  has  been  awarded  to 
him,  or  if  he  accepts  but  does  not  execute  the  contract  and  give  the 
proper  security,  the  work  shall  be  readvertised  and  relet,  and  request- 
ing him  to  give  the  matter  his  immediate  attention.  On  the  30th  of 
March,  1920,  defendant  transmitted  to  the  relator  a  copy  of  an  opinion 
received  by  it  from  the  corporation  counsel  under  date  of  March  1st, 
in  which  he  considered  the  authorities  cited  by  the  attorney  for  the  re- 
lator, and  conceded  that  if,  at  the  time  the  bids  were  received,  there 
was  not  a  sufficient  appropriation  the  award  of  the  contract  would  be 
invalid ;  but  he  maintained  that  the  general  appropriation  of  $5,575,- 
000  was  available  for  this  work,  and  that  the  original  estimated  cost 
did  not  constitute  a  limitation  of  the  appropriation,  and  that  the  board 
of  estimate  and  apportionment  was  at  liberty  to  approve  an  increased 
estimate  of  cost  sufficient  to  meet  the  relator's  bid,  as  it  did,  and  that, 
if  the  relator  failed  to  execute  the  contract,  his  check  would  be  for- 
188N.Y.S.- 
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feited.  On  the  30th  of  April,  1920,  defendant  transmitted  to  the  re- 
lator a  certified  copy  of  a  resolution  adopted  by  it  on  the  29th  of  April, 
reciting  the  proceedings  on  his  bid,  and  declaring  the  security  deposit- 
ed by  him  forfeited,  and  authorizing  the  superintendent  of  buildings  to 
readvertise  the  work. 

The  authorities  on  which  the  relator  relies  hold  that  there  must  be 
sufficient  appropriation  at  the  time  the  bids  are  received  in  order  to 
warrant  the  letting  of  a  contract.  Williams  v.  City  of  New  York,  118 
App.  Div.  756,  104  N.  Y.  Supp.  14,  affirmed  192  N.  Y.  541,  84  N.  E. 
1123,  followed  People  ex  rel.  P.  T.  Carlin  Const.  Co.  v.  Prendergast, 
220  N.  Y.  725,  116  N.  E.  1068;  Clarke  Co.  v.  Board  of  Education  of 
City  of  New  York,  156  App.  Div.  842,  142  N.  Y.  Supp.  106,  affirmed 
215  N.  Y.  646,  109  N.  E.  1093;  Klinck  v.  Pounds,  163  N.  Y.  Supp. 
1008.  Here,  however,  the  appropriation  was  sufficient,  but  the  esti- 
mated cost  was  too  low,  and  the  consent  of  the  board  of  estimate  and 
apportionment  was  required,  not  to  increase  the  appropriation,  but  to 
increase  the  estimated  cost,  which  limited  the  imount  the  defendant 
was  authorized  to  use  out  of  the  appropriation  without  further  action 
by  the  board  of  estimate  and  apportionment.    . 

Williams  v.  City  of  New  York,  supra,  is  plainly  distinguishable  from 
the  case  at  bar  on  the  ground  that  there  the  lowest  bid,  when  received, 
exceeded  the  appropriation  available  for  the  work,  and  in  order  to 
create  a  sufficient  appropriation  to  cover  the  lowest  bid  it  became  nec- 
essary for  the  board  of  estimate  and  apportionment  and  the  board  of 
aldermen  to  authorize  the  issuance  of  corporate  stock,  thus  creating  an 
additional  appropriation.  That  action  was  brought  by  the  lowest  bid- 
der to  recover  of  the  city  damages  for  the  loss  of  the  profits  he  would 
have  made  on  the  contract  if  awarded  to  him,  and  it  was  held  that  the 
bid,  l)eing  in  excess  of  the  appropriation,  was  invalid,  and  that  the  sub- 
sequent increase  of  the  appropriation  by  the  issuance  of  corporate 
stock  did  not  inure  to  the  benefit  of  the  plaintiff,  and  that  his  bid  was 
properly  rejected. 

Here,  as  the  corporation  counsel  advised  the  defendant,  the  $5,575,- 
000  had  been  duly  appropriated  and  was  available  for  this  contract 
work ;  and  the  bid  was  not  invalidated  by  the  fact  that  it  was  in  ex- 
cess of  the  amount  estimated  as  the  cost  of  the  work.  That  estimate 
was  doubtless  required  to  be  made  in  the  expectation  that  bidders 
would  keep  within  it,  and  thus  it  was  intended  as  a  check  on  bidders, 
and  as  a  limitation,  also,  on  the  authority  of  defendant  to  award  the 
contract.  Under  the  reserved  power  to  reject  any  and  all  bMs,  defend- 
ant was  at  liberty,  if  it  saw  fit,  to  reject  them  all  as  excessive;  but, 
deeming  the  relator's  bid  reasonable,  it  was  at  liberty  to  hold  it  under 
consideration  and  to  endeavor  to  obtain  the  consent  of  the  board  of  es- 
timate and  apportionment  to  its  acceptance,  as  it  did.  It  cannot  be 
said  that  the  bid  was  invalid  on  the  theory  that  it  was  in  excess  of  the 
appropriation  for  the  work,  because  the  estimate  of  the  cost  of  the 
work  did  not  constitute  the  appropriation  therefor.  A  sufficient  gener- 
al appropriation  had  been  made,  and  it  was>  not  essential  that  the  subap- 
propriation  be  made  until  the  precise  amount  required  should  be  deter- 
mined. 
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I  am  also  of  opinion  that  Clarke  Co.  v.  Board  of  Education  of  City 
of  New  York,  supra,  is  not  in  point,  for  there  the  appropriation  was  not 
a  general  appropriation,  but  in  and  by  the  appropriation  a  specified 
amount  was  appropriated  for  the  construction  of  specified  school  build- 
ings, which  made  the  appropriation  precisely  the  same  as  if  the  only 
appropriation  was  for  the  partictilar  school  building  with  respect  to 
the  construction  of  which  the  point  arose.  That,  also,  was  an  action 
by  a  contractor  for  the  recovery  of  prospective  profits,  on  the  theory 
that  it  was  entitled  to  have  the  contract  awarded  on  its  bid.  In  that 
case  the  board  of  education  had  requested  a  general  appropriation  of  a 
lump  sum  for  the  erection,  equipment,  and  improvement  of  school 
buildings  and  premises,  but  the  appropriation  was  not  so  made;  and 
the  board  of  education  was  requested  by  the  comptroller,  in  line  with 
the  established  policy  for  certain  other  departments,  to  itemize  the  ap- 
propriation required  for  specific  buildings,  and  subsequently,  on  re- 
ceiving information  from  the  board  of  education  with  respect  to  the 
requirement  for  the  particular  buildings,  the  board  of  estimate  and  ap- 
portionment authorized  the  issuance  of  corporate  stock,  not  exceeding 
the  specified  amount,  to  "provide  means  for  the  construction  and  im- 
provement of  public  school  buildines  and  additions  thereto  as  follows," 
and  this  was  followed  by  a  detailed  schedule  specifying  the  amount 
appropriated  for  each  building,  and  the  resolution  provided  that  the 
proceeds  of  the  issuance  of  corporate  stock  should  "be  applied  to  the 
purposes  aforesaid."  The  resolution  was  concurred  in  by  the  board 
of  aldermen  and  approved  by  the  mayor.  Among  the  items  of  that 
appropriation  was  one  of  $182,000  for  Public  School  92.  Plans  and 
specifications  for  that  building  were  prepared  and  duly  approved,  and 
bids  invited  therefor,  and  the  lowest  bid  received  was  for  $99,000 
more  than  the  appropriation.  Defendant  undertook  to  accept  the  bid 
by  a  resolution  to  the  effect  that  it  was  accepted  "subject  to  financial 
ability" ;  but  thereafter  the  contractor  was  notified  that  the  appropria- 
tion for  the  building  of  the  school  was  insufficient,  and  that  the  condi- 
tional award  to  him  was  withdrawn,  for  the  reason  that  there  was  no 
appropriation  therefor.  This  court  held  that  there  was  no  valid  ac- 
ceptance of  the  bid,  and  that  the  board  had  no  right  to  make  the  con- 
ditional acceptance,  because  the  bid  exceeded  the  amount  appropriated 
for  the  work;  and  it  was  also  held  that  the  provisions  of  section  1541 
of  the  Greater  New  York  Charter,  forbidding  any  department,  board, 
or  officer  to  incur  any  expense  unless  an  appropriation  shall  have  been 
previously  made  covering  such  expense,  or  "any  expense  in  excess  of 
the  sum  appropriated  in  accordance  with  the  law,"  applied  to  the  board 
of  education  and  restricted  its  authority. 

[1]  Section  877  of  the  State  Education  Law  (Consol.  Laws,  c.  16) 
is  in  effect  the  same  as  said  section  of  the  charter.  I  am  therefore  of 
opinion  that  the  defendant  was  entitled  to  a  reasonable  time  after  the 
receipt  of  the  bids  to  determine  whether  the  lowest  bid  was  reasonable 
and  should  be  accepted,  provided  the  board  of  estimate  and  apportion- 
ment would  approve  thereof,  and  to  enable  it  to  obtain  such  approval 
of  the  board  of  estimate  and  apportionment,  and  that  under  the  ex- 
press terms  under  which  the  bids  were  invited  and  received  the  relator 
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had  no  right  to  withdraw  his  bid  while  it  was  being  considered,  unless 
final  action  thereon  was  delayed  for  an  unreasonable  length  of  time. 
Subsequent  to  the  receipt  of  tiiese  bids  the  Legislature,  by  chapter  856 
of  the  Laws  of  1920,  amended  section  86-c  of  the  General  Municipal 
Law,  authorizing:  the  withdrawal  of  bids  and  of  deposits  made  there- 
with, where  a  contract  is  not  awarded  within  45  days  after  the  receipt 
of  the  bids.  If  that  enactment  were  applicable,  it  would  not  have  au- 
thorized the  withdrawal  of  the  relator's  bid,  for  the  resolution  award- 
ing the  contract  to  the  relator  after  the  board  of  estimate  and  appor- 
tionment approved  was  adopted  on  the  twenty-ninth  day  after  the  re- 
ceipt of  the  bids,  and  he  received  formal  notice  that  the  contract  had 
been  awarded  to  him  on  the  thirty-ninth  day. 

The  only  theory  on  which  the  relator  would  be  entitled  to  withdraw 
his  bid  and  to  the  return  of  his  deposit  is  that  the  defendant  took  an 
unreasonable  period  of  time  in  considering  the  award  of  the  contract. 
If  it  could  be  said  as  matter  of  law  that  the  period  was  unreasonable, 
the  order  for  the  issuance  of  the  mandamus  might*  be  sustained  (Harvey 
V.  Duffey,  101  Misc.  Rep.  641,  168  N.  Y.  Supp.  814,  affirmed  182 
App.  Div.  903,  168  N.  Y.  Supp.  1124;  Gunnison  v.  Board  of  Educa- 
tion of  City  of  New  York,  176  N.  Y.  11,  68  N.  E.  106;  Dannat  v. 
Miayor,  etc.,  of  City  of  New  York,  66  N.  Y.  585) ;  but  I  deem  it  quite 
clear  that  it  cannot  be  so  held.  The  facts  essential  to  a  decision  on  that 
point  have  not  been  shown.  There  is  no  competent  evidence  of  any 
change  in  the  cost  of  construction.  There  is  merely  the  relator's 
statement  to  that  effect  in  the  letter  in  which  he  attempted  to  withdraw 
his  bid ;  and  there  is  no  evidence  with  respect  to  the  times  of  meetings 
either  of  the  members  of  the  defendant  or  of  the  members  of  the  board 
of  estimate  and  apportionment,  or  of  the  time  required  for  such  in- 
vestigation as  they  may  have  deemed  essential  to  guide  their  action  in 
the  premises. 

[2]  Mandamus  is  an  appropriate  remedy  only  where  there  is  a  clear 
legal  right  to  the  relief  demanded.  People  ex  rel.  Lentilhon  v.  Coler, 
61  App.  Div.  223,  70  N.  Y.  Supp.  482 ;  People  ex  rel.  Ajas  v.  Board 
of  Education  of  City  of  New  York,  104  App.  Div.  162,  93  N.  Y.  Supp. 
300;  People  ex  irel.  Rolf  v.  Coler,  58  App.  Div.  131,  68  N.  Y.^Supp. 
448. 

It  follows,  therefore,  that  the  order  should  be  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied,  with  $10  costs.  All 
concur. 
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SHEA  ¥•  SHB/L 

(Supreme  Conrt,  Appelate  DiviGdon,  Fourth  Department.    May  18,  1021.) 

1.  Appeal  aod  error  <S==»10M(2)^Trial  €=:»lia— Statoment  of  couiisd  aa  to 
attempt  to  fiisten  crime  od  his  client  held  miaeoaduct  and  prejudiciaL 

In  brother's  action  against  sister  made  sole  beneficiary  of  another 
brother's  will  on  sister's  agreement  to  pay  plaintiff  brother  a  specified 
sum  in  consideration  of  bis  agreement  not  to  contest  the  will,  defended 
on  ground  that  agreement  was  procured  by  duress,  the  conduct  of  sister's 
attorney  in  remarking,  after  she  had  testified  that  a  named  person  had 
told  her  that  plaintiff  had  stated  that  he  could  have  her  electrocuted  for 
IK>isoning  testator,  and  that  she  had  answered  that  she  did  not  do  it, 
"Well,  of  course  you  didn't,  and  everybody  knows  it,  but  that  is  what  he 
is  trying  to  work  up,"  held  misconduct  and  prejudicial. 

t.  Evidence  <8s»igi,  182— Admission  of  copy  of  letter  to  plaintiff,  without 
foundation  therefor,  or  proof  that  plaintiff  reoeived  it,  error. 

In  brother's  action  against  sister,  made  sole  beneficiary  of  another 
brother's  will,  on  sister's  agreement  to  pay  plaintiff  brother  a  specified 
amount  in  consideration  of  his  agreement  not  to  contest  the  will,  admia* 
sion  in  evidence  of  a  copy  of  a  letter  from  deceased  to  plaintiff,  show- 
ing ill  feeling  of  the  deceased  toward  plaintiff,  without  a  foundation 
therefor  being  laid,  and  without  proof  that  plaintiff  received  the  letter, 
held  error. 

3.  Appeal  and  error  ^=>10fi0(2)— Admisaion  of  Immateriai  evidenee  held 
prejudicial. 

In  brother's  action  against  sister,  made  sole  beneficiary  of  another 
brother's  will,  for  breach  of  agreement  to  pay  plaintiff  brother  a  specified 
amount  in  consideration  of  his  agreement  not  to  contest  the  will,  defended 
on  the  ground  of  duress,  the  admission  of  testimony  as  to  a  conversation 
between  witness  and  deceased  brother,  in  the  absence  of  plaintiff  brother, 
about  trouble  deceased  had  with  plaintiff,  held  prejudicial  error,  being 
immaterial  and  serving  no  purpose,  except  to  convey  to  the  Jury  the  be- 
lief  tliat  plaintiff  and  deceased  were  not  friends. 

Appeal  from  Trial  Term,  Onondaga  County. 

Action  by  John  W.  Shea  against  Margaret  L.  Shea.  From  a  judg- 
ment for  defendant,  entered  on  a  verdict,  and  from  an  order  denying 
a  motion  for  a  new  trial  on  the  minutes  of  the  court,  plaintiff  appeals. 
Reversed,  and  new  trial  granted. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  and  PAV- 
IS,JJ. 

J.  W.  Shea,  of  Syracuse,  for  appellant. 

Crcgg  Bros.  &  Rulison,  of  Syracuse,  for  respondent 

CLARK,  J.  One  James  R.  Shea,  a  resident  of  Baldwinsville,  died 
suddenly  of  apoplexy  on  the  evening  of  January  11,  1919.  He  was 
never  married,  his  parents  were  dead,  and  his  nearest  relatives  were 
two  brothers  and  two  sisters ;  the  plaintiff  and  defendant  being  a  brother 
and  sister,  respectively,  of  deceased.  Mr.  Shea  left  a  will,  dated  March 
27,  1911,  by  the  terms  of  which  he  left  all  his  property  of  every  kind 
to  his  sister,  this  defendant.  She  had  resided  with  him  and  had  been 
his  housekeeper  for  upwards  of  35  years.  Shortly  after  the  death  of 
Mr.  Shea  proceedings  were  begun  in  the  Surrogate's  Court  of  Onondaga 

^s»For  other  cases  see  same  topic  &  KBY-NUMBBR  in  aU  Key-Numbered  Dlger.^  *  Indeses 
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County  for  the  probate  of  said  will,  and  the  brothers  and  sisters  of 
deceased  were  served  with  the  usual  citations  in  such  proceeding.  A 
brother,  Herbert  J.  Shea,  filed  objections  to  the  probate  of  the  wiU,  but 
no  objections  were  filed  by  plaintiff.  The  contestant  demanded  a  jury 
trial,  and  the  case  was  adjourned  to  April  7,  1919. 

Along  the  latter  part  of  March  defendant  was  informed  that  plain- 
tiff, who  is  a  lawyer  residing  in  Syracuse,  was  doing  more  or  less  talk- 
ing about  the  sudden  death  of  James  R.  Shea,  and  she  was  advised  to 
see  plaintiff  and  have  a  talk  with  him.  Accordingly  defendant  and  her 
sister  went  to  see  plaintiff  on  two  occasions  and  had  interviews  with 
him,  and  following  them  an  instrument  in  writing  was  made  April  2, 
1919,  signed  by  these  parties,  by  the  terms  of  which  plaintiff  agreed  to 
allow  said  will,  then  before  the  surrogate  for  probate,  to  be  probated 
without  resistance  on  his  part,  and  to  assist  in  such  probate  and  assist 
defendant  in  other  matters  growing  out  of  the  settlement  of  the  estate 
of  James  R.  Shea,  deceased,  when  requested  to  do  so,  and  defendant 
agreed  to  perform  on  her  part  what  was  provided  for  her  to  do  in  a 
separate  agreement  signed  by  her  that  day  and  delivered  to  this  plain- 
tiff/ whereby  she  agreed  to  pay  John  W.  Shea,  or  order,  $6,000  on  or 
before  May  15,  1919,  in  full  compliance  with  said  agreement  first  above 
referred  to,  or  after  the  probate  of  said  last  will  and  testament. 

Shortly  thereafter  defendant  claims  she  became  dissatisfied,  and  at- 
tempted to  repudiate  said  agreements,  and  on  April  5,  1919,  notified 
plaintiflf  to  protect  his  interests  in  the  probate  proceedings  as  if  said 
instruments  had  not  been  made,  and  demanded  that  they  be  returned 
to  her.  Plaintiflf  did  not  comply  with  this  demand,  and  defendant  did 
not  pay  the  $6,000  when  due,  whereupon  plaintiff  brought  this  action 
to  collect  it. 

By  her  answer  defendant  admitted  the  making  of  the  agreement 
sued  upon,  but  asked  to  be  relieved  from  payment  on  the  alleged 
ground  that  the  instrument  was  without  consideration,  and  was  pro- 
cured by  fraud,  duress,  force,  and  threats  of  criminal  prosecution, 
which  threats  overcame  the  will  power  and  force  of  defendant 

The  case  was  tried  before  a  jury  in  Onondaga  county  in  October, 
1919,  and  defendant  offered  evidence  in  support  of  her  allegations  of 
fraud,  duress,  force,  and  threats  of  criminal  prosecution,  and  plaintiff 
denied  all  such  charges.  The  trial  resulted  in  favor  of  defendant,  and 
under  the  evidence  it  might  be  sustained,  were  it  not  for  the  fact  that 
an  atmosphere  was  created  during  the  trial  that  resulted  in  denying  to 
plaintiff  a  trial  that  was  fair  and  impartial. 

Much  bitterness  was  developed  between  plaintiif  and  defendant's 
counsel,  and  many  of  the  remarks  made  during  the  trial  between  them 
were  almost  brutal  in  their  frankness,  and  were  many  times  not  only 
unseemly,  but  apparently  made  without  a  shadow  of  justification  or 
excuse. 

Numerous  errors  were  committed  during  the  progress  of  the  trial 
that  cannot  be  overlooked.  When  defendant  was  being  examined  by 
her  counsel  on  the  question  of  going  to  see  plaintiff  at  his  offices  in  the 
city  of  Syracuse,  she  was  permitted  to  say,  over  plaintifif's  objection 
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and  exception,  that  she  never  of  her  own  free  will  made  an  appointment 
to  see  him. 

[1]  When  defendant's  counsel  was  examining  her  in  chief,  and  she 
had  testified  that  one  Tooley  had  told  her  that  plaintiff  had  said  to  him 
that  he  could  have  defendant  electrocuted  for  poisoning  her  brothec 
Jim,  and  she  had  answered  that  she  did  not  do  it,  her  cotmsel  exclaimed : 
"Well,  of  course  you  didn't,  and  everybody  knows  it,  but  that  is  what 
he  is  trying  to  work  up."  Plaintiff  promptly  asked  to  have  this  re- 
mark stricken  from  the  record,  but  the  motion  was  denied,  to  which 
ruling  plaintiff  took  an  exception.  This  remark,  made  in  the  presence 
of  the  jury  when  defendant  was  on  her  direct  examination,  must  have 
been  highly  prejudicial  to  plaintiff.  He  is  a  lawyer,  and  it  is  not 
difficult  to  work  up  prejudice  against  an  attorney  before  a  jury,  where 
he  is  bringing  an  action  against  a  woman.  Here  defendant's  lawyer, 
right  in  the  midst  of  the  trial  and  in  the  presence  of  the  jury,  was  per- 
mitted to  assert  that  plaintrff  was  trying  to  work  up  a  job  to  fasten 
on  defendant  the  charge  of  poisoning  her  brother,  and  in  that  way  to 
intimidate  her  into  settlbg  with  him  and  buying  him  off,  so  that  he 
would  not  contest  the  deceased  brother's  will,  by  the  terms  of  which 
all  his  property  was  devised  to  defendant.  Such  a  remark  was  cal- 
culated to  excite  the  passions  of  the  jury  against  plaintiff  and  deprive 
him  of  a  fair  hearing. 

[2]  At  another  point,  when  defendant  was  on  direct  examination,  a 
copy  of  a  letter  purporting  to  have  been  written  by  deceased  to  plain- 
tiff was  produced.  No  foundation  was  laid  for  its  reception  in  evidence, 
and  there  was  no  proof  that  plaintiff  had  ever  received  it ;  but  it  was 
received  in  evidence  and  read  to  the  jury,  over  plaintiff's  objections  and 
exceptions.  It  was  the  copy  of  a  letter  which  showed  ill  feeling  of 
the  deceased  against  the  plaintiff,  and  should  not  have  been  received  in 
evidence  without  laying  proper  foundation  therefor. 

[3]  The  instances  where  defendant's  counsel  led  witnesses  and  al- 
most forced  into  the  record  hearsay  evidence  are  so  numerous  that  it 
would  be  a  wearisome  task  to  point  them  out  in  detail.  At  one  point 
defendant  was  permitted  to  testify  over  plaintiff's  objection  and  ex- 
ception that  her  sister  Mrs.  Perkins,  had  told  her  in  plaintiff's  absence 
that  he  "talked  perfectly  terrible  about  her"  and  said  she  had  forged 
the  will.  At  another  point  in  the  trial  Caroline  Chapman,  a  witness 
for  defendant,  was  permitted  to  detail  a  conversation  she  had  with  de- 
ceased in  1915,  in  the  absence  of  plaintiff,  about  trouble  he  had  had 
with  plaintiff.  This  was  received  over  plaintiff's  objection  and  excep- 
tion. It  was  not  material  to  the  issue  on  trial,  and  served  no  purpose 
except  to  convey  to  the  jury  that  plaintiff  and  deceased  were  not  friends, 
and  tended  to  prejudice  the  jury  against  plaintiff. 

The  trial  developed  much  bitterness  between  defendant's  counsel  and 
plaintiff  from  start  to  finish.  Charges  of  every  kind  were  hurled  back 
and  forth  between  them,  and  the  entire  trial  lacked  that  dignity  and  poise 
which  should  be  observed  in  a  trial  in  a  court  of  record.  No  matter 
what  shortcomings  might  be  charged  against  plaintiff,  and  however  un- 
friendly he  and  defendant  may  have  been,  he  was  at  least  entitled  to 
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fair  and  courteous  treatment  when  he  came  into  a  court  of  justice  and 
asked  to  have  his  claims  passed  upon  by  a  jury.  He  may  have  obtain- 
ed the  instrument  sued  upon  by  improper  means ;  but,  if  that  was  true, 
relief  could  be  afforded  if  the  facts  were  presented  to  the  jury  in  an 
orderly,  dignified,  and  courteous  manner,  without  resorting  to  methods 
that  sometimes  improperly  obtain  in  a  justice's  court,  but  which  were 
unseemly  in  a  court  of  record,  and  which  tended  to  create  such  a  feel- 
ing of  animosity  and  prejudice  against  plaintiff  that  it  cannot  be  said 
he  was  accorded  a  fair  and  impartial  trial. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  the  appellant  to  abide  the  event.    All  concur. 


(196  App.  Div.  572) 

SCHUMMERS  T.  MARTIN. 

(Supreine  Court,  Special  Term,  Monroe  County.    May,  1921.) 

(Sj/llahus  hy  the  Court,) 

Trover  and  conversion  <^»16— Right  to  immediaiie  aetaal  posseeaion  essentUL 

An  action  for  conversion  'cannot  be  maintained,  when  the  plaintiff  Is 
not  entitled  to  the  Immediate  actual  poBsession  of  the  property. 

Action  by  Sabin  C.  Schummers  against  Joseph  B.  Martin.  On  plain- 
tiff's motion  for  new  trial  on  the  minutes.    Motion  denied. 

Leo  J.  Rice,  of  Rochester,  for  the  motion,  • 

Lewis  A.  Gilbert,  of  Newark,  opposed 

RODENBECK,  J.  This  action  is  one  to  recover  damages  for  the 
conversion  of  an  automobile.  It  is  alleged  in  the  complaint  and  appear- 
ed on  the  trial  that  at  a  certain  time  the  machine  had  been  rented  to  the 
James  F.  Leary  Construction  Company,  Incorporated.  The  question 
arose  on  the  trial  as  to  whether  or  not  the  plaintiff  was  entitled  to  the 
possession  of  the  car  at  the  time  of  the  alleged  conversion.  The  de- 
fendant claimed  a  lien  on  the  car  for  repairs  and  sold  it  under  his  lien. 
The  question  of  the  right  of  the  plaintiff  to  the  possession  of  the  car 
was  submitted  to  the  jury,  who  determined  the  question  against  the 
plaintiff  and  found  a  verdict  for  the  defendant. 

The  plaintiff  now  claims  that  his  ownership  of  the  car  was  sufficient 
to  authorize  him  to  maintain  the  action.  In  this  claim  he  is  mistaken. 
As  was  said  by  Mr.  Justice  Jenks  in  Byrne  v.  Weidenfeld,  113  App.  Div. 
451,  99  N.  Y.  Supp.  412,  in  an  action  for  conversion,  the  plaintiff  is 
required  "to  show  an  existing  right  to  the  immediate  actual  possession" 
of  the  property  out  of  which  the  action  arose.  The  action  for  con- 
version is  a  possessory  action.  If  the  plaintiff  is  not  entitled  to  pos- 
session, even  though  he  be  the  owner  of  the  property,  he  cannot  main- 
tain the  action. 

"Trover  may  be  brought  by  any  one  whose  ownership  of,  or  special  Interest 
In,  the  property  involved,  entitles  him  to  the  Immediate  possession  thereof  at 
the  time  of  Its  conversion."    38  Cyc.  2050. 

^=9For  other  cases  see  same  topic  6  KEY-NUMBBR  in  all  Key-Numbered  Digests  A  Indexef 
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Where  the  plaintiff  has  leased  the  property  to  another,  who  is  in  the 
lawful  possession  thereof  at  the  time  of  the  alleged  conversion,  the 
plaintiff  is  not  entitled  to  immediate  possession,  and  is  therefore  not  en- 
titled to  maintain  the  action.  Similar  language  to  that  quoted  above 
from  the  Cyclopedia  of  Law  is  found  in  the  American  &  English  En- 
cyclopedia of  I^w,^vol.  28,  p.  659: 

"Whoever  has  the  legal  title  to  chattels  and  the  right  to  their  possession 
may  maintain  trover  for  their  wrongful  conversion."  28  Am.  &  Eng.  Snc.  of 
Law.  p.  656. 

'*To  maintain  trover  the  plaintiff  must  have  a  property  right  in  the  goods 
or,  chattels  converted  and  the  actual  possession  of  them  or  the  right  to  pos- 
session at  the  time  of  conversion."  2  Waite's  Law  and  Pr.  1362 ;  Do  Bois  v. 
Harcourt,  20  Wend.  41. 

In  vi^w  of  the  charge  of  the  court  previously  made,  the  court  was 
not  required  to  charge,  as  requested,  that  the  defendant  could  not  re- 
cover if  the  jury  found  that  the  Leary  Construction  Company  did  not 
have  the  right  to  the  possession  of  the  automobile.  The  Jury  clearly  un- 
derstood that  there  was  a  question  of  fact  as  to  whether  or  not  the  lease 
made  with  the  Leary  Construction  Company  was  in  existence  when  the 
alleged  conversion  occurred,  and  whether  or  not  the  plaintiff  was  en- 
titled to  possession  at  that  time.  No  further  charge  on  the  subject  was 
necessary.  The  jury  could  not  have  been  misled  by  the  charge  of  the 
court  and  the  refusal  to  charge  as  requested,  as  was  the  case  in  John- 
son v.  Blaney,  198  N.  Y.  312,  91  N.  E.  721.  The  motion  for  new  trial 
'is  denied. 

So  ordered. 


COCHRAN  BOX  &  MFG.  CO.  ¥.  MONBOE  BINDER  BOARD  CO. 

(Supreme  Court,  Appellate  Division,  Fourth  Department    May  20,  ld21.) 

1.  Corporalions  <9»665  (2>— How  Jurisdletlon  is  obtained  where  foreign  eor- 

ponittoD  Is  a  iNyrty  fltatetii 

In  order  that  Jurisdiction  may  be  obtained  .where  a  foreign  corporation 
is  a  party,  it  is  necessary  that  it  either  have  property  In  the  state  or  he 
doing  business  in  the  state,  and  that  the  process  be  served  on  an  officer 
of  the  corporation,  or,  if  such  service  cannot  be  made,  then  service  may 
be  made  on  a  person  designated  for  the  purpose,  as  provided  in  General 
Corx)oratlon  Law,  8  16,  and,  if  there  is  no  such  person  designated,  on  a 
ca^^hier.  director,  or  managing  agent  of  the  corporation  within  the  state, 
tmder  Code  Civ.  Proc,  8  482. 

2.  Corporations  ^==>642(1) — ^Foreign  corporation  need  do  business  only  to 

extent  to  enable  court  to  say  it  is  In  state. 

All  that  is  requisite  to  a  foreign  corporation's  doing  business  within 
the  state  for  purposes^  of  serving  process  under  Code  Civ.  Proc.  I  432, 
is  that  enough  be  done  to  enable  the  court  to  say  that  the  corporation  is 
in  the  state. 

3.  CorporatlonB  ^==>642 (4 H)— Foreign  corporation   with  office  In  state  in 

cliieu!ge  of  single  agent  held  to  be  doing  business  In  state,  to  Justify  service. 

A  foreign  corx)oration,  which  maintained  an  office  in  the  city  of  New 

York  In  charge  of  a  single  agent,  whose  business  was  to  solicit  business 

for  the  corporation  and  send  any  orders  to  the  home  office  in  the  other 
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state  for  fipproval,  though  without  power  to  extend  credit,  collect  or 
disburse  money,  etc.,  was  doing  business  in  the  state,  and  service  was 
properly  made  on  the  person  in  charge  of  its  office  as  managing  agent,  un- 
der Ck)de  Civ.  Proc.  S  432. 

Hubbs,  J.,  dissenting. 

Appeal  from  Special  Term,  Niagara  County. 

Action  by  the  Cochran  Box  &  Manufacturing  Company  against  the 
Monroe  Binder  Board  Company.  From  an  order  denying  the  motion 
of  defendant  to  set  aside  service  of  summons  and  complaint,  defend- 
ant appeals.    Order  affirmed. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  and  DAV- 
IS JJ. 

Dudley  &  Gray,  of  Niagara  Falls  (Alfred  W.  Gray,  of  Niagara 
Falls,  of  counsel),  for  appellant. 

Dempsey  &  Fogle,  of  Lockport  (S.  Wallace  Dempsey,  of  Lockport, 
of  counsel),  for  respondent. 

DAVIS,  J.  The  question,  presented  is  as  to  the  validity  of  service 
of  process  on  a  foreign  corporation.  There  is  little  dispute  as  to  the 
facts.  The  defendant  is  a  foreign  corporation,  having  its  office  and 
principal  place  of  business  in  the  city  of  Monroe,  Mich.  The  plaintiff 
is  a  domestic  corporation,  with  its  principal  office  in  the  city  of  Lock- 
port. 

The  defendant  had  an  agent,  one  Hutchinson,  who  had  a  desk  in  a  • 
large  room  on  the  eighth  floor  of  the  Grand  Central  Palace,  New  York 
City.  There  it  employed  a  stenographer,  who  looked  after  the  cor- 
respondence of  Hutchinson,  and  it  was  there  he  received  his  mail; 
but  no  customers  came  to  the  office  to  transact  business.  Over  the 
desk  was  a  sign  reading: 

"Monroe  Binder  Board  Company,  Monroe,  Michigan.  Container  Depart- 
ment. Manufacturers  of  Corrugated  and  SoUd  Fibre  Shipping  Cases.  H.  L. 
Hutchinson,  New  York  Representative." 

The  telephone  in  the  office  was  apparently  in  the  name  of  the  defend- 
ant, and  the  letter  head  used  by  Hutchinson  contained  the  name  of  the 
defendant,  with  its  home  address  and  below,  in  red  letters,  the  words 
**New  York  Office,  480  Lexington  Ave.,  Grand  Central  Palace.  H. 
L.  Hutchinson,  New  York  Representative,  Vanderbilt,  7300"— and 
below  that  the  words  "Address  your  reply  to  New  York  office." 

Hutchinson's  employment  was  to  solicit  business  for  defendant  and 
send  any  orders  to  the  home  office  for  approval.  He  had  no  power  to 
extend  credit,  to  collect  or  disburse  money,  or  to  employ  or  discharge 
agents,  and  had  no  charge  or  control  of  other  soliciting  agents.  The 
defendant  had  no  bank  account  in  this  state  and  owned  no  property 
here,  except,  perhaps,  the  desk  in  its  New  York  office.  The  contract 
which  is  the  subject  of  the  suit  was  dated  at  Lockport,  N.  Y.,  and  the 
shipments  were  apparently  to  be  made  to  the  plaintiff  at  its  place  of  busi- 
ness in  that  city. 

After  what  may  be  regarded  as  diligent  efforts  to  make  service  on 
an  officer  of  the  defendant  corporation,  the  summons  and  complaint 
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were  served  on  Hutchinson  as  managing  agent  of  the  defendant  in  the 
State  of  New  York. 

[1,2]  In  order  that  jurisdiction  may  be  obtained  where  a  foreign  cor- 
poration is  a  party,  it  is  necessary  that  it  either  have  property  in  the 
state  or  be  doing  business  in  the  state,  and  that  the  process  be  served 
on  an  officer  of  the  corporation,  or,  if  such  service  cannot  be  made, 
tlien  service  may  be  made  on  a  person  designated  for  the  purpose,  as 
provided  in  section  16  of  the  General  Corporation  Law  (Consol.  Laws, 
c.  23),  and,  if  there  is  no  such  person  designated,  on  a  cashier,  director, 
or  managing  agent  of  the  corporation  within  the  state.  Section  432, 
Code  of  Civil  Procedure ;  International  Harvester  Co.  v.  Kentucky,  234 
U.  S.  579,  34  Sup.  Ct.  944,  58  L.  Ed.  1479;  Tauza  v.  Susquehanna 
Coal  Co.,  220  N.  Y.  259,  115  N.  E.  915.  As  to"  what  constitutes  do- 
ing business  within  the  state,  each  case  must  depend  upon  its  own 
facts  to  show  that  this  essential  requirement  of  jurisdiction  exists.  In- 
ternational Harvester  Co.  v.  Kentucky,  supra.  There  is  no  precise 
test  of  the  nature  or  extent  of  the  business  that  must  be  done.  All 
that  is  requisite  is  that  enough  be  done  to  enable  us  to  say  that  the 
corporation  is  here.    Tauza  v.  Susquehanna  Coal  Co.,  supra. 

[3]  The  practice  is  not  yet  sufficiently  well  settled  to  determine 
in  exactly  what  cases  a  corporation  is  doing  business  in  the  state,  and 
as  to  just  what  powers  and  duties  a  representative  must  have  to  be 
deemed  a  "managing  agent."  In  the  Tauza  Case,  the  defendant  Had 
11  desks  and  some  other  office  equipment  and  the  "sales  agent,"  upon 
whom  jprocess  was  served,  had  8  salesmen  under  him,  who  were  sub- 
ject to  his  orders.  In  the  instant  case  the  defendant  has  but  one 
desk,  and  its  representative  seems  to  be  doing  considerable  business 
and  negotiating  important  contracts  without  the  assistance  of  sub- 
ordinates. The  amount  of  property  of  this  kind  and  the  number  of 
men  engaged  in  its  service  are  not,  we  think,  the  ultimate  test,  so  long 
as  an  office  is  maintained,  important  contracts  made,  and  business  con- 
nected therewith  carried  on  within  the  state. 

•  Among  the  many  adjudicated  cases  in  this  state,  somewhat  in  con- 
flict, where  this  question  has  been  passed  upon,  the  one  most  similar 
in  its  facts  to  the  one  under  consideration  is  that  of  Inter-Ocean  For- 
warding Co.  V.  Charles  R.  McCormick  &  Co.,  168  N.  Y.  Supp.  177, 
affirmed  183  App.  Div.  883,  169  N.  Y.  Supp.  1098.  For  the  sake  of 
uniformity  in  cases  arising  under  a  similar  state  of  facts,  we  will  fol- 
low the  rule  laid  down  by  the  First  Department  in  the  case  just  referred 
to,  and  will  hold  that  the  defendant  was,  under  the  circumstances  above 
related,  doing  business  in  the  state  of  New  York,  and  that  service  was 
properly  made  on  Hutchinsort  as  managing  agent. 

The  order  must  therefore  be  affirmed. 

KRUSE,  P.  J.,  and  CLARK,  J.,  concur. 
HUBBS,  J.,  dissents. 
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KING  V.  INTERBOROUGH  RAPID  TRANSIT  CO. 

(Supreme  Court,  Api>ellate  Division,  First  Department.    May  27,  1921.) 

1.  Carriers  «=»284(1)— Elevated  raflroad  not  liable  l<Nr  injorieB  caused  by 

passenger  throwing  object  from  moving  train^  striking  intending  passen- 
ger on  platform. 

An  elevated  railroad  company  is  not  liable  for  the  act  of  a  passenger, 
who  throws  an  object  from  a  moving  train,  striking  and  injuring  a  person 
standing  on  the  station  platform  for  the  purpose  of  boarding  a  train. 

2.  Carriers  ^=>305  (1) — Proximate  cause  of  injury,  caused  by  bundle  of  papers 

thrown  from  moving  toain  by  one  not  employee  of  railroad  company, 
unlawful  act  of  thrower. 

In  an  action  by  an  intending  passenger  for  injuries  caused  by  being 
struck,  while  standing  on  a  station  platfonh,  by  a  bundle  of  newspapers 
thrown  from  a  passing  train  by  one  not  an  employee  of  the  railroad  com- 
pany, where  there  was  no  proof  of  any  course  of  conduct  In  regard  to 
throwing  bundles  of  papers  from  its  moving  trains  which  would  charge 
the  company  with  responsibility  therefor,  and  the  company  had  done 
all  that  it  could  be  expected  to  do  to  prohibit  the  same,  by  promulgation 
and  enforcement  of  rules  against  It,  and  there  was  no  proof  that  the  train 
passed  the  platform  at  a  reckless  rate  of  speed,  and  the  guard,  though  not 
on  the  car  platform  from  which  the  papers  were  thrown  had  no  reason 
to  believe  that  the  carrier  would  attempt  to  violate  the  rules  by  throwing 
them  ofT  while  the  train  was  moving,  the  proximate  cause  of  the  accident 
was  the  unlawful  act  of  the  carrier  of  the  papers. 
S.  Carriers  <^=>316(1) — ^Doctrine  of  res  ipsa  loquitur  applicable  only  where  in- 
strumentality causing  accident  is  entirely  under  control  of  defendant 

Where  plaintiff,  an  intending  passenger,  was  injured  while  standing 
on  a  station  platform  by  being  struck  by  a  bundle  of  newspapers  thrown 
from  a  passing  train  by  one  who  was  not  an  employee  of  the  railroad 
company,  there  was  no  presumption  that  defendant's  negligence  caused  the 
accident;  the  doctrine  of  res  ipsa  loquitur  applying  only  where  the  in- 
strumentality through  which  the  accident  happens  is  solely  and  entirely 
under  the  control  of  the  defendant. 

Greenbaum  and  Merrell,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  New  York  Cotmty. 

Action  by  James  W.  King  against  the  Interborough  Rapid  Transit 
Company.  From  a  judgment  in  favor  of  plaintiff,  and  an  order  deny- 
ing a  new  trial,  defendant  appeals.  Judgment  and  order  reversed,  and 
complaint  dismissed. 

Argued  before  CI.ARKE,  P.  J.,  and  LAUGHUN,  DOWNING, 
MERRELL,  and  GREENBAUM,  JJ. 

James  L.  Quackenbush,  of  New  York  City  (A.  H.  Cole,  of  New 
York  City,  of  counsel),  for  appellant. 

James  A.  Beha,  of  New  York  City  (John  J.  Cunneen,  of  New  York 
City,  on  the  brief),  for  respondent. 

DOWLING,  J.  The  complaint  herein  sets  forth  that  on  October  23, 
1918,  and  for  a  long  time  prior  thereto,  the  defendant,  its  agents,  serv- 
ants, and  employees,  recklessly,  carelessly,  and  negligently  permitted 
and  assisted  in  the  distribution  of  packages  of  newspapers  along  the 
lines  of  its  Third  Avenue  Elevated  Railroad,  and  recklessly,  carelessly, 
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and  Diligently  permitted  its  agents,  servants,  and  employees  and  oth- 
ers to  throw  or  hurl  bundles  of  newspapers  from  the  platform  of  its 
trains  to  the  platform  of  its  station  along  its  tracks  while  the  said 
trains  were  passing  said  staticm  platforms  at  a  high  and  reckless  rate 
of  speed.  It  then  averred  that  about  1  p.  m.,  on  the  23d  day  of  Octo- 
ber, 1918,  plaintiflE  entered  upon  the  defendant's  elevated  structure  at 
Eighteentii  street  and  Third  avenue,  in  the  city  of  New  York,  on  the 
east  side  of  the  avenue,  and  after  paying  his  lawful  fare  entered  upon 
the  platform  of  the  station  adjoining  the  uptown  track,  and  while 
standing  on  the  platform  of  the  station  and  awaiting  a  train  upon  which 
to  go  uptown,  for  which  purpose  plaintiff  became  a  passenger  of  the 
defendant  company  and  had  paid  his  lawful  fare,  one  of  the  trains  of 
the  defendant  company  approached  the  station  at  a  high  and  reckless 
rate  of  speed,  and  passed  the  station  and  platform  at  such  a  rate  of 
speed  without  stopping,  and  the  defendant,  its  agents,  servants,  and  em- 
ployees, recklessly,  carelessly,  and  negligently,  and  while  said  train 
was  passing  at  such  high  and  reckless  rate  of  speed  threw  or  permitted 
to  be  thrown  to  defendant's  platform,  where  plaintiff  was  standing,  a 
large  bundle  of  newspapers,  which  bundle  of  newspaper^  struck  the 
plaintiff,  causing  him  to  be  thrown  to  said  platform,  severely  injuring 
him,  all  to  his  damage  in  the  sum  of  $10,000.  It  was  further  alleged 
that  plaintiff  was  not  guilty  of  any  contributory  negligence. 

Upon  the  trial  the  testimony  offered  in  behalf  of  plaintiff  was  lim- 
ited to  the  specific  occasion  upon  which  the  accident  happened,  and 
there  was  no  attempt  made  to  prove  the  allegations  of  the  complaint 
that  for  a  long  time  prior  to  the  date  in  question  defendant  had  per- 
mitted its  employees  to  assist  in  the  distribution  of  packages  of  news- 
papers along  the  line  of  its  railway  in  a  negligent  manner,  or  that  it 
had  negligently  permitted  its  employees  an4  others  to  throw  bundles 
of  newspapers  from  the  platforms  of  its  trains  to  the  platforms  of  its 
stations,  while  the  trains  were  passuig  the  platforms  at  a  high  and 
reckless  rate  of  speed. 

It  appeared  upon  the  trial  that  the  Public  Service  Commission  on 
August  24,  1915,  had  approved  certain  rules  and  regulations  of  the 
defendant  m  relation  to  die  method  of  carrying  bundles  of  newspapers, 
applicable  both  to  its  subway  and  elevated  hues.  These  regulations 
varied  according  to  the  hour  when  the  papers  were  carried  upon  the 
trains,  but  in  a  general  way  they  provided  for  the  size  of  the  bundles, 
that  they  should  be  furnished  with  a  strap  and  a  handle  by  which 
they  might  be  carried,  each  person  to  carry  not  more  than  two  bundles ; 
that  a  fare  was  to  be  collected  for  both  the  carrier  and  the  bimdles ; 
that  not  more  than  one  carrier  in  charge  of  two  such  bundles  was  to 
be  permitted  on  the  front  platform  of  the  rear  car,  and  another  carrier 
with  two  bundles  on  the  rear  platform  of  the  car  next  to  the  rear  car  ; 
that  not  more  than  two  carriers  and  four  bundles  were  to  be  allowed  on 
any  train  between  the  hours  of  7  and  10  a.  m.  and  4  and  7  p.  m., 
but  there  was  no  restriction  as  to  hours  apart  from  these.  The  sixth 
rule  provided  Aat  the  bundles  were  to  be  deposited  on  the  car  plat- 
form at  the  points  indicated  by  the  guards,  and  were  to  be  carried  off 
the  train,  by  the  person  carrying  them,  with  one  bundle  in  each  hand. 
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The  eighth  rule  provided  that  the  throwing  of  bundles  or  packages  of 
papers  from  trains  was  strictly  prohibited,  and  offenders  would  be 
liable  to  arrest. 

The  plaintiff  called  as  his  first  witness  William  C.  Russell,  an  in- 
structor of  motormen,  conductors,  and  guards  at  the  school  maintained 
by  defendant  for  training  its  employees,  and  he  testified  that  instruc- 
tions were  given  in  the  school  to  keep  the  gate^  closed,  and  never  open 
them,  while  a  train  was  in  motion;  that  the  men  were  instructed  to 
stand  on  the  car  platform  until  the  train  was  away  from  the  station, 
and  never  to  allow  any  newspapers  to  be  thrown  from  the  platform 
of  a  car  of  the  train  at  any  time  until  the  train  comes  to  a  stop.  In 
passing  stations  the  guard  was  directed  to  stand  on  the  car  platform 
until  the  train  was  out  of  the  station.  Certain  rules  of  the  defendant 
were  read  in  evidence  by  plaintiflf's  counsel  as  follows : 

"Rule  No.  579.    AU  trains  must  carry  a  conductor  or  guard  on  the  rear  car." 
"Rule  No.  577.    Trainmen  must  always  be  at  their  pdsts  on  the  car  platform 
'when  the  train  is  at  or  passing  station  platforms,  and  must  only  enter  car 
as  provided  In  the  rules,  or  in  the  line  of  duty." 

"Rule  No.  608.  *  *  *  Motormen  receiving  orders  to  skip  stations  must 
blow  whistle  signal  before  entering  station  to  warn  passengers  or  employees 
that  the  train  is  not  to  stop.  Maximum  speed  allowed  passing  stations  with- 
out stop  is  18  miles  an  hour.*' 

The  plaintiff  testified  that  on  October  23,  1918,  at  1  p.  m.,  he  went 
to  the  Eighteenth  street  station  of  the  defendant's  Third  Avenue 
Elevated  Railroad,  bought  his  ticket,  dropped  it  in  the  box,  and  went 
upon  the  platform  to  await  an  uptown  train.  He  saw  no  train  in 
sight,  and  was  informed  by  the  agent  that  there  was  a  block  on  the 
road,  hut  that  trains  were  running  and  would  be  along  in  a  few  min- 
utes. Three  or  four  trains  passed  without  stopping,  and  from  one  of 
these,  either  the  third  or  fourth  (he  is  not  certain  which),  a  bundle  was 
thrown  as  he  was  facing  the  train  and  struck  him  on  the  left  ankle, 
threw  him  down,  stunned  him,  and  caused  his  hat  to  roll  onto  the 
tracks.  There  was  no  break  in  the  skin  on  his  arm,  but  it  swelled  up. 
He  went  to  the  agent  and  informed  him  that  he  had  been  struck  by  a 
bundle  of  newspapers,  and  that  they  were  picked  up  by  a  man  who 
was  waiting  there.  He  testified  that  the  train  was  going  from  15  to 
17  miles  an  hour  as  it  passed.  When  he  first  saw  the  bundle  of 
papers,  it  was  from  a  distance  of  30  to  35  feet,  and  he  saw  a  young 
man  layinie:  them  on  the  edge  of  the  gate  which  protects  tlie  car  plat- 
form. When  they  were  thrown,  they  dropped  on  the  platform  and 
rolled  until  they  struck  him.  They  were  pushed  out  from  the  top 
of  the  gate.  He  saw  no  guard  on  that  platform  of  the  car,  which  was 
the  front  platform  of  the  last  car  of  the*  train.  There  was  no  other 
person  thereon.  The  plaintiff,  on  cross-examination,  testified  that  he 
went  uptown  on  the  next  train,  and  from  there  to  his  doctor's  office. 
He  described  the  bundle  of  papers  as  being  about  the  size  of  a  brief 
case,  and  said  it  was  pushed  from  the  train  as  it  reached  the  end  of 
the  station,  and  then  rolled  until  it  struck  him.  He  identified  the 
person  who  picked  up  the  papers  as  one  Braunstein,  who,  when  plain- 
tiff told  him  that  he  had  b^en  hit  by  them,  said  they  were  his  papers. 
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There  was  no  one  between  the  plaintiff  and  the  bundle  of  papers  as 
it  was  pushed  from  the  train,  and  he  was  hack  against  the  railing  and 
did  not  think  they  would  reach  him.  This  constituted  all  the  testi- 
mony for  plaintiff,  save  that  as  to  the  nature  of  his  injuries. 

For  the  defendant  it  was  shown  that  the  order  of  the  Public  Service 
Commission  was  posted  on  the  bulletin  boards  for  trainmen  and  con- 
ductors to  read  and  observe.  The  station  master,  Schorsch,  testified 
that  plaintiff  had  reported  to  him  that  a  bundle  of  papers  had  been 
thrown  off  and  hit  him  on  the  arm ;  but  he  could  see  no  mark  thereon 
when  it  was  shown  to  him.  On  cross-examination  he  testified  that 
two  trains  had  gone  by  without  stopping,  and  that  the  train  in  question 
was  the  third  train  which  had  so  passed.  He  admitted  that  Braun- 
stein  was  there  waiting  for  his  papers.  Conniff,  the  defendant's  train 
dispatcher  at  South  Ferry,  was  called  to  give  the  number  of  the  last  car 
of  this  train,  which  he  had  ascertained  as  soon  as  he  received  word 
over  the  telephone  from  the  station  agent  of  the  claimed  accident. 
Stitz,  the  conductor  in  charge  of  the  third  train  which  skipped  the 
station  stop  at  Eighteenth  street  at  the  time  in  question,  was  called  to 
testify  that  no  accident  had  been  seen  or  reported  by  him.  He  also 
testified  to  his  knowledge  of  the  rules  and  as  to  the  instruction  re- 
ceived thereupon. 

Braunstein,  the  newsdealer,  who  was  on  the  platform  waiting  for  his 
papers,  said  he  was  waiting  inside  and  saw  the  train  pass,  and  when 
he  went  out  he  saw  his  bundle  and  a  man  who  claimed  that  the  bundle 
had  hit  him.  The  bundle  bore  the  witness'  name  and  contained  pa- 
pers for  three  dealers,  in  all  about  40.  The  witness  Kramer,  who 
at  the  time  in  question  was  the  regular  deliverer  of  papers  for  Ehihan, 
testified  that  he  was  the  only  one  who  made  deliveries  for  him  during 
the  month  of  October,  1918,  and  that  he  never  threw  papers  off  while 
the  train  was  in  motion,  but  he  waited  until  the  train  stopped  and 
then  walked  off  and  put  them  alongside  the  railing.  On  cross-exam- 
ination he  swore  he  did  not  throw  any  papers  off  at  .the  time  in  ques- 
tion. Duhan,  employer  of  the  witness  Kramer,  testified  that  he  had 
instructed  his  employees  that  if  they  threw  papers  off  a  moving  train 
they  would  he  liable  to  arrest,  and  that  he  had  given  such  specific  in- 
structions to  Kramer.  He  swore  that  on  the  day  in  question  he  was 
with  Kramer,  and  that  he  left  the  train  at  this  station  and  put  them  on 
the  platform.  It  was  also  shown  by  the  witness  Erickson  that  this 
was  what  is  known  as_a  "no  report  case,"  and  that  no  report  of  the 
accident  came  from  any  one  save  the  station  agent.  Allaire,  the  guard 
who  was  claimed  to  have  been  in  charge  of  the  rear  car  of  this  par- 
ticular train,  swore  that  there  were  no  papers  aboard  the  train  and 
that  no  accident  had  happened  of  which  he  heard. 

[1,2]  The  case  thus  is  reduced  to  that  of  a  passenger  of  the  de- 
fendant railroad,  ,who,  while  waiting  for  a  train  to  arrive  on  which 
he  intends  to  take  passage,  is  injured  by  a  bundle  thrown  from  an  ap- 
proaching train  which  passes  the  station  without  stopping.  While  the 
identity  of  the  person  who  threw  the  bundle  from  the  train  is  not 
shown.  It  does  appear  that  he  was  a  young  man,  and  there  is  no  claim 
that  he  was  a  guard  or  other  employee  of  the  defendant  railroad    Of 
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course,  the  defendant  is  not  liable  for  the  act  of  a  passenger  who 
throws  some  object  from  the  train.  As  none  of  its  employees  is  charg- 
ed to  have  thrown  the  bundle,  the  sole  theory  of  its  liability  must  be 
that  it  was  guilty  of  some  negligence  which  caused  the  accident.  The 
plaintiff  concedes  that  he  has  not  shown  any  course  of  conduct,  in 
regard  to  throwing  bundles  of  papers  from  moving  trains  at  the  sta- 
tion in  question  or  any  other,  which  would  bring  home  knowledge  to 
the  defendant  of  a  course  of  action  upon  the  part  of  carriers  of  these 
papers  which  would  charge  it  with  responsibility.  Thwe  was  not  the 
slightest  effort  made  to  prove  that  this  was  actually  done,  or  that  de- 
fendant had  knowledge  of  such  a  violation  of  its  rules.  As  a  mat- 
ter of  fact,  it  had  done  all  that  it  could  be  expected  to  do  to  prohibit 
the  throwing  of  bundles  from  its  train. 

But  plaintiff  claims  that  he  has  established  the  cause  of  action  set 
forth,  not  in  the  third  paragraph  of  his  complaint,  but  in  the  fourth. 
This  alleges  that,  while  the  plaintiff  was  a  passenger  of  the  defendant, 
one  of  its  trains  approached  the  station  at  a  high  and  reckless  rate  of 
speed,  and  passed  the  station  without  stopping,  and  that  defendant,  its 
agents,  servants,  and  employees,  recklessly,  carelessly,  and  negligently, 
and  while  said  train  was  passing  at  such  high  and  reckless  rate  of 
speed,  threw  or  permitted  to  be  thrown  to  defendant's  platform,  where 
plaintiff  was  standing,  a  large  bundle  of  newspapers,  which  struck  the 
plaintiff.  There  is  no  proof  that  the  train  was  approaching  the  plat- 
form at  a  high  and  reckless  rate  of  speed,  nor  that  it  so  passed  the 
platform.  As  has  been  said,  plaintiff  concedes  that  there  is  no  proof 
that  any  of  defendant's  employees  threw  this  bundle  off  the  train. 
Therefore,  even  under  this  paragraph  of  the  complaint,  the  claim  of 
negligence  is  reduced  to  the  proposition  that  the  defendant  negligently 
permitted  this  bundle  to  be  thrown  off  the  train. 

Accepting  plaintiff's  testimony  that  there  was  no  other  person  on 
the  front  platform  of  the  rear  car  save  the  young  man  who  threw  the 
papers  off,  then  the  defendant  must  be  held,  if  at  all,  upon  the  theory 
that  the  absence  of  the  guard  from  the  front  platform  was  the  cause 
of  this  accident.  That  is  purely  speculative,  and  it  does  not  seem 
to  me  that  it  could  possibly  be  said  to  be  the  cause  of  the  accident.  If 
there  had  been  a  guard  upon  the  platform  in  question,  and  he  had  per- 
mitted the  carrier  of  the  papers  to  throw  them  off,  a  different  situation 
would  arise;  but  there  is  not  the  slightest  suggestion  that  the  guard, 
if  not  upon  the  platform,  may  not  have  been  about  some  proper  busi- 
ness of  the  company  in  the  car,  and  in  any  event,  even  if  he  loiew  that 
the  papers  were  on  the  front  platform  of  the  car  in  the  place  they  were 
required  to  be  under  the  rules — ^that  is,  in  such  a  position  that  no  pas- 
senger would  stumble  over  them  (which  would  necessitate  tbcir  be- 
ing on  the  side  of  the  car  furthest  from  the  gate  over  which  they 
were  thrown) — ^upon  this  record  he  had  no  reason  to  believe  that  the 
carrier  of  the  papers  would  attempt  to  violate  the  rules  and  subject 
himself  to  arrest  by  throwing  the  pipers  off  while  the  train  was 
moving. 

Upon  this  record,  the  proximate  cause  of  the  accident  was  the  un- 
lawful act  of  the  carrier  of  the  papers,  with  which  the  defendant  had 
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no  connection,  and  which  it  is  not  shown  it  could  have  prevented,  or 
that  it  had  reason  .to  believe  that  any  such  act  would  take  place.  Of 
course,  all  this  is  upon  the  assumption  that  the  plaintiff's  testimony  is 
a  correct  and  complete  statement  of  what,  transpired,  and  entirely  dis- 
regards the  opposing  testimony  for  the  defendant.  I  am  of  the  opin- 
ion that  the  plaintiff  has  failed  to  make  out  the  cause  of  action  set 
forth  in  his  complaint,  and  has  failed  to  establish  any  negligence  on  the 
part  of  the  defendant. 

[3]  The  doctrine  of  res  ipsa  loquitur,  it  seems  to  me,  has  no  ap- 
plication to  a  situation  such  as  this  case  presents.  That  doctrine  ap- 
plies only  where  the  instrumentality  through  which  the  accident  hap- 
pens is  solely  and  entirely  under  the  control  of  the  defendant.  Here 
the  bundle  of  newspapers  which  caused  the  accident  had  never  been  in 
the  custody  of  the  defendant,  but  of  the  employee  of  a  third  person 
over  whom  the  defendant  had  no  control.  It  is  no  different  in  its 
essential  particulars  from  any  other  case,  where  an  object  is  thrown 
from  a  moving  train  which  causes  the  injury.  Unless  that  object  is 
shown  to  have  been  thrown  by  some  employee  of  the  defendant,  or 
that  it  was  an.  object  which  was  part  of  the  defendant's  equipment  or 
property,  the  burden  is  still  upon  the  plaintiff  to  show  whose  negli- 
gence caused  the  accident,  and  there  is  no  assumption  that  it  necessarily 
was  that  of  the  defendant. 

The  judgment  and  order  appealed  from  should  be  reversed,  with 
costs  to  appellants,  and  the  complaint  dismissed,  with  costs. 

CLARKE,  P.  J.,  and  LAUGHLIN,  J.,  concur. 

GREENBAUM,  J.  (dissenting).  Raintiff  does  not  claim  that  an 
employee  of  the  defendant  threw  the  bundle  of  papers  which  struck 
him,  but  concedes  that  it  was  thrown  upon  the  platform  by  a  carrier 
of  the  newspapers,  which  were  daily  deposited  on  the  various  stations 
of  the  defendant  railroad  with  the  knowledge  and  sanction  of  the  de- 
fendant. The  case  was  submitted  to  the  jury  upon  the  theory  that 
the  defendant  owed  a  duty  to  the  plaintiff  as  a  passenger,  who  was 
lawfully  on  the  platform  awaiting  an  opportunity  to  board  one  of  its 
trains,  not  only  not  to  permit  the  person  who  had  charge  of  the  de- 
livery of  bundles  of  papers  to  throw  a  bundle  from  the  train  while  in 
motion,  but  also  to  exercise  reasonable  care  to  prevent  such  an  act. 

Plaintiff  testified  that  the  guard  was  not  on  the  front  platform  of 
the  last  car  when  the  train  was  passing  the  station,  and  there  is  no 
testimony  to  the  contrary.  Nor  is  he  contradicted  in  his  statement  that 
he  immediately  after  the  accident  talked  with  the  station  agent,  one 
Schorsch,  and  one  Braunstein,  the  newsdealer,  about  the  accident.  He 
also  testified  that  three  or  four  trains  passed  the  station  without  stop- 
ping, and  that  the  bundle  came  from  one  of  these  trains.  He  estab- 
lished by  the  testimony  of  one  Russell,  an  employee  of  the  defendant 
and  an  instructor  of  its  motormen,  guards,  and  conductors,  that  the 
conductors  and  guards  must  never  allow  newspapers  to  be  thrown 
from  the  platf rom  of  a  car  at  any  time,  and  must  never  allow  them 
to  be  removed  from  the  cars  until  the  train  has  come  to  a  full  stop; 
188  N.Y.S.— 45 
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that  it  was  the  duty  of  the  guard  to  be  on  the  platform  when  a  train 
passed  a  station  without  stopping;  all  of  which  are  set  forth  in  the 
company's  book  of  rules,  which  was  introduced  in  evidence.  Plain- 
tiff also  put  in  evidence  an  order  of  the  Public  Service  Commission, 
which  recites: 

"That  the  following  rules  and  regulations  of  the  Interborongh  Rapid 
Transit  Company  on  its  subway  and  elevated  lines  be  and  the  same  are  hereby 
approved." 

Inter  alia  the  sections  of  the  order  provide : 

"3.  One  carrier  with  two  of  these  bundles,  one  carried  in  each  hand,  will 
be  allowed  to  enter  the  station  and  pass  by  the  chopping  box  after  depositing 
one  ticket  for  himself  and  one  for  the  two  bundles. 

"4.  Not  more  than  one  carrier  in  charge  Of  two  such  bundles  will  be  per- 
mitted to  ride  on  the  front  platform  of  the  rear  car  of  each  train  and  another 
carrier  with  two  bundles  permitted  to  ride  on  the  rear  platform  of  the  car 
next  to  the  rear.    •     •     • 

"6.  The  bundles  are  to  be  deposited  on  the  car  platform'  at  points  indicated 
hy  the  guards  /italics  ours)  and  are  to  be  carried  off  the  train  with  one  bundle 
in  each  hand.     ♦     •     • 

"8.  The  throwing  of  bundles  or  packages  of  paper  from  trains  is  strictly 
prohibited  and  offenders  wiU  be  liable  to  arrest. 

''9.  In  depositing  bundles  or  packages  on  the  station  platform,  they  must  be 
so  placed  that  passengers  entering  or  leaving  the  car  cannot  stumble  or  fall 
over  them." 

The  next  to  the  last  section  provides: 

"For  the  information  of  all  employees :  Badges  will  be  Issued  to  newspaper 
carriers/'  etc.,  ostensibly  to  enable  the  guards  to  identify  the  carrier  in  charge 
of  newspaper  bundles  on  his  car. 

The  order  also  requires  the  employees  to  report  any  breach  of  these 
regulations,  but  does  not  indicate  to  whom  the  report  shall  be  made. 

Defendant  called  as  witnesses  a  guard  named  Allaire  and  a  conduc- 
tor named  Stitz,  who  were  on  one  of  the  trains  that  had  passed  Eight- 
eenth street  without  stopping  at  about  the  time  of  the  accident.  Stitz 
testified  that  his  train  had  skipped  Eighteenth  street,  but  that  he  did 
not  know  whether  it  was  the  last  train  to  pass  the  station  without  stop- 
ping, and  further  that  he  did  not  see  any  bundle  of  papers  thrown 
from  his  train,  and  that  he  knew  nothing  of  the  accident.  Allaire  stat- 
ed that  he  was  the  guard  on  the  last  car  of  his  train,  that  his  train  skip- 
ped Eighteenth  street,  that  nothing  was  thrown  from  the  platform,  that 
he  was  standing  on  the  platform  when  the  train  passed  the  station, 
and  that  there  were  no  papers  on  the  platform  of  his  car  at  all. 

Adolph  Schorsch,  the  defendant's  station  agent,  at  the  Eighteenth 
street  station  at  the  time  of  the  accident,  testified  that  the  plaintiff 
complained  to  him  of  the  injury  immediately  after  the  accident,  and 
that  he  thereupon  telephoned  to  the  train  dispatcher  to  ascertain  the 
number  of  the  train  from  which  the  bundle  was  thrown,  and  that  the 
newsdealer  was  in  the  habit  of  getting  his  papers  regularly  every  day 
upon  the  platform.  Schorsch  was  not  permitted  to  testify  what  the 
dispatcher  told  him,  but  one  Conniff,  a  train  dispatcher,  testified  that, 
in  answer  to  Schorsch's  telephone  inquiry,  he  told  him  that  the  number 
of  the  car  was  1599.    It  is  important  to  note  that  the  witness  Conniff 
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answered  the  court's  query,  "Q.  How  do  you  know  a  train  skipped 
Eighteenth  street  station?"  by  saying,  "I  have  no  knowledge  of  that, 
your  honor." 

Braunstein,  the  newsdealer,  was  called  by  the  defendant  and  testi- 
fied: 

"I  see  my  bundle  there,  and  a  man  claims  they  hurt  him,  the  bundle.  When 
I  came  outside,  the  train  was  passed,  and  I  find  the  bundle  there  on  the  plat- 
form." 

Adolph  Kramer,  the  carrier  in  charge  of  the  bundles,  testified  that 
he  was  the  only  one  who  delivered  papers  to  Braunsteiti  at  the  Eight- 
eenth street  station  at  the  time  of  the  accident,  but  that  the  bundle 
was  not  thrown  from  the  train.  However,  he  failed  to  explain  how  it 
came  to  be  on  the  station,  if  the  train  did  not  stop : 

"Q.  Yon  did  not  throw  this  bundle  off  at  Eighteenth  street,  did  you?  A.  I 
did  not  throw  off.  I  don't  know.  I  put  off  the  papers.  I  did  not  throw  off 
any  papers.*' 

We  thus  see  from  the  testimony  of  the  defendant's  own  witness  that 
the  defendant  had  received  information  as  to  the  accident,  and  was 
therefore  in  a  position  to  ascertain  and  produce  the  guards  or  conduc- 
tors who  were  on  the  trains  which  did  not  stop  at  Eighteenth  street. 
Nevertheless,  only  two  trainmen  were  called  by  the  defendant.  In  view 
of  the  fact  that  three  or  four  trains  had  passed  Eighteenth  street  at 
about  the  time  of  the  accident  without  stopping,  and  that  no  testimony 
was  given  showing  why  the  trainmen  on  other  trains  were  not  called, 
or  from  what  train  the  bundle  came,  it  was  proper  for  the  jury^  to 
consider  these  important  circumstances  in  passing  upon  the  question 
of  defendant's  negligence. 

If  the  defendant's  guard  was  on  the  platform  at  the  time  of  the 
accident,  that  fact  should  have  been  established,  and  in  that  event  it 
should  have  been  shown  what  efforts,  if  any,  he  made  not  to  permit  the 
bundle  of  papers  to  be  thrown  off.  If  he  was  not  on  the  platform  when 
the  train  was  passing  the  station,  as  the  plaintiff  testified,  that  fact 
would  be  prima  facie  evidence  of  the  defendant's  negligence.  This 
conclusion  is  justifiable,  because  of  the  rules  which  required  the  pres- 
ence of  the  guard  on  the  platform  of  the  car  from  which  the  bundle 
was  thrown,  and  which  imposed  upon  the  guard  an  affirmative  duty  to 
indicate  to  the  carrier  of  the  papers  where  the  bundles  were  to  be  de- 
posited. Besides,  when  an  official  becomes  aware  of  the  presence  of 
a  passenger  on  the  train,  who  has  a  number  of  bundles  for  the  pur- 
pose of  depositing  them  at  various  stations,  there  is  a  legal  obligation 
to  see  to  it  that  the  removal  of  the  bundles  should  not  be  a  menace  to 
the  safety  of  passengers. 

The  doctrine  of  res  ipsa  loquitur  is  peculiarly  applicable  to  the  facts 
of  this  case.    That  rule  is  well  stated  in  29  Cyc.  591 : 

"Perhaps  a  more  accurate  statement  Is  that  where  the  defendant  owes  the 
plaintiff  a  duty  to  use  care,  and  the  thing  causing  the  accident  Is  shown  to 
be  under  the  management  of  the  defendant  or  his  servants,  and  the  accident  la 
such  that  In  the  ordinary  course  of  things  does  not  occur  if  those  who  have 
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the  Boanagemcnt  or  control  use  proper  care,  the  happening  of  the  accident  in 
the  absence  of  evidence  to  the  contrary  is  evidence  that  it  arose  from  lack  of 
requisite  care." 

See  McNulty  v.  Ludwig  &  Co.,  153  App.  Div.  206,  138  N.  Y.  Supp. 
84,  citing  Griffen  v.  Manice,  166  N.  Y.  188,  59  N.  E.  925,  52  L.  R.  A. 
922,  82  Am.  St.  Rep.  630. 

The  defendant  owed  the  plaintiff  a  duty  to  provide  a  safe  place  for 
him  to  await  the  coming  of  the  train.  Moreover,  there  is  no  doubt  that 
defendant  had  control  and  management  over  the  distribution  of  the 
newspapers  which  caused  the  accident,  and  that  the  Public  Service 
Commission's  order,  as  well  as  the  other  rules  of  the  company  requir- 
ing the  guard  to  be  on  the  platform  when  a  train  is  in  or  passing 
through  a  station,  presumably  were  promulgated  for  the  purpose  of 
guarding  against  just  such  an  occurrence  as  is  complained  of  here. 

The  appellant's  counsel  cites  a  rule  from  10  Corpus  Juris,  901,  as 
follows : 

"Unless  snch  agents  or  servants  [of  the  carrier]  know  or  ought  to  Imow 
that  danger  from  fellow  passengers  exists,  or  is  reasonably  to  be  apprehended, 
and  can  by  the  use  of  proper  care  prevent  the  injury,  the  carrier  is  not  liable. 
Thus  the  carrier  Is  not  liable  where  the  injury  is  caused  by  acts  of  a  fellow 
passenger  which  Its  agents  or  employees  had  no  reason  to  apprehend,  and 
which  they  could  not  by  the  exercise  of  proper  care  prevent" 

This  is  undoubtedly  a  sound  rule,  and  is  indeed  peculiarly  pertinent 
to  the  instant  case,  where  it  was  shown  that  defendant  realized  the 
danger  to  its  passengers  in  permitting  bundles  of  papers  to  be  delivered 
at  station  platforms  by  the  order  of  the  Public  Service  Commission 
which  promulgated  the  rules  heretofore  detailed.  Had  the  guard  been 
on  the  platform  as  the  rules  provided,  he  might  have  prevented  the 
throwing  of  the  newspapers.  In  Robinson  v.  Consolidated  Gas  Co.  of 
New  York,  194  N.  Y.  37,  41,  86  N.  E.  805,  807  (28  L.  R.  A.  [N.  S.] 
586),  the  court  said: 

**If  the  res,  or  the  entire  occurrence  as  proved,  could  not  have  happened 
without  negligence  of  some  kind,  negligence  is  presumed,  without  showing 
what  kind,  and  the  burden  of  explanation  is  thrown  on  the  defendant  It 
however,  proof  of  the  occurrence  shows  that  the  accident  might  have  hap- 
pened from  some  cause  other  than  the  negligence  of  the  defendant,  the  pre- 
sumption does  not  arise,  and  the  doctrine  cannot  properly  be  applied.  Under 
such  circumstances,  it  is  for  the  Jury  to  find  whether  the  accident  was  owing 
to  negligence  on  the  part  of  the  defendant,  or  to  some  cause  for  which  the 
defendant  was  not  responsible.  The  principles  on  which  the  doctrine  rests 
and  circumstances  under  which  it  should  be  applied  were  so  clearly  pointed 
out  by  Judge  CuUen  in  Oriffln  v.  Manice,  166  N.  Y.  188,  the  leading  case  upon 
the  subject,  that  further  discussion  thereof  is  unnecessary." 

Assuredly,  in  the  case  under  review,  the  occurrence  as  proved  could 
not  have  happened  without  negligence  of  some  kind,  and  there  can  be 
no  question  that  the  defendant  has  failed  to  give  any  explanation  from 
which  it  may  be  deduced  it  was  not  guilty  of  negligence. 

It  is  true  that  the  complaint  in  this  action  alleged  specific  acts  of  neg- 
ligence, and  the  case  was  tried  on  that  theory.  It  is,  however,  clear 
from  the  case  of  D'Arcy  v.  Westchester  Electric  Ry.  Co.,  82  App.  Div. 
263,  81  N.  Y.  Supp.  952,  that  the  plaintiff  in  an  action  for  personal 
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injuries  does  not  waive  the  right  to  rely  on  the  presumption  of  neg- 
ligence arising  out  of  the  fact  of  the  accident  because  he  alleged  or  at- 
tempted to  prove  specific  acts  of  negligence. 

I  think  the  verdict  of  the  jury  was  correct,  and  that  the  judgment 
should  be  affirmed. 

MERRELL,  J.,  concurs. 


(196  App.  Div.  701) 

FULTON  BAG  &  COTTON  MILLS,  Ihe^  v.  FRANKEL. 

(Supreme  Ck>urt,  Appellate  Diyision,  First  Department.    May  27,  1921.) 

1.  Sales  ^:s>S2(l)  ^Provision  thai  seller  migbC  revise  terms  of  payment  aa- 

thorized  only  change  involving  credit. 

Under  a  contract  for  the  sale  of  burlap,  proyiding  terms  of  payment 
were  subject  to  revision  by  the  seller,  the  seller  could  not  require  pay- 
ment to  be  made  in  advance  before  it  shipped  the  goods;  the  provision 
for  revision  of  terms  of  payment  giving  the  seller  authority  only  to 
change  the  terms  with  respect  to  some  period  of  credit  after  delivery. 

2.  Sales  ^=^7L— Contract  dUd  not  relieve  seller,  to  pot  bnyen  in  default, 

from  tendering  delivery  at  their  place  ef  bosiness. 

A  contractior  the  sale  of  burlap,  providing  the  goods  were  to  be  taken 
out  prior  to  a  named  date,  in  view  of  other  provisions  obligating  the 
seller  to  i>ay  freight,  did  not  relieve  the  seller,  if  it  desired  to  put  the 
buyers  in  default,  from  tendering  delivery  of  the  goods,  not  ordered  out 
by  the  buyers  at  the  specified  date,  to  the  buyers  at  their  place  of  busi- 
ness for  delivery  on  such  day. 

3.  Sales  <9»S1(1)— DeUveiy  after  ^'eompletioii''  of  prior  contract  did  not 

mean  after  completion  of  payments  for  goods  sold  thereunder. 

Where  contract  for  sale  of  burlap  specified,  "DeUvery — After  comple- 
tion your  order"  of  a  specified  prior  date,  the  word  "completion"  was  not 
used  in  the  sense  that  the  prior  order  or  contract  could  not  be  deemed 
''completed"  until  the  goods  delivered  thereunder  were  paid  for;  hence 
the  seller  breached  Ms  contract  by  refusing  to  make  delivery  until  after 
the  former  invoice  was  paid. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases;  First  and 
Second  Series,  Complete — Ck)mpletion.] 

Clarke,  P.  J.,  and  Oreenbaum,  J.,  dissenting. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Fulton  Bag  &  Cotton  Mills,  Incorporated,  against  Jo- 
seph Frankel  (sued  as  Jonah  Frankel)  and  Louis  Frankel,  copartners 
doing  business  under  the  firm  name  of  Frankel  Bros.  From  a  judgment 
dismissing  the  complaint  at  the  close  of  plaintiff's  case  on  a  trial  at 
Trial  Term,  plaintiff  appeals.    Affirmed. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
MERRELL,  and  GREENBAUM,  JJ. 

Milton  J.  Bach  and  Clifford  Seasongood,  both  of  Nev^  York  City 
(Thomas  A.  Eager,  of  New  York  City,  on  the  brief),  for  appellant. 

Ira  Skutch,  and  Feiner  &  Haass,  all  of  New  York  City  (Benjamin  F. 
Feiner,  of  New  York  City,  on  the  brief),  for  respondents. 

#s>For  oUker  easea  see  same  topic  &  KST-NUMBBR  in  all  Key-Numbered  Digests  A  Indexes 
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LAUGHLIN,  J.  This  is  an  action  by  a  sdler  against  a  buyer  to 
recover  as  for  a  breach  of  the  contract  the  purchase  price  of  goods 
alleged  to  have  been  sold  and  delivery  tendered.  Plaintiff  was  non- 
suited at  the  close  of  its  evidence.  The  point  presented  by  the  appeal 
is  whether  it  was  incumbent  on  the  plaintiff  to  tender  delivery  of  the 
goods  to  the  defendants  at  their  place  of  business  in  the  city  of  New 
York  without  payment  in  advance,  or  whether  it  was  defendants'  duty 
to  call  for  the  goods  at  the  seller's  place  of  business  and  tender  payment 
in  advance  and  demand  delivery  there.  The  contract  of  sale  was  made 
on  the  19th  of  September,  1918,  and  is  in  writing  and  was  executed 
in  duplicate.  So  far  as  material  to  the  points  presented  by  the  appeal, 
it  provided  that  the  plaintiff  sold  to  the  defendants  at  25  cents  per  yard, 
50  hales,  of  2,000  yards  each,  of  double-finished  Hessian  goods,  known 
as  burlap,  of  the  quality  of  the  5  bales  sliipped  by  the  plaintiff  to  the  de- 
fendants on  the  17th  of  September.  Evidently  a  printed  form  of 
contract  was  used,  for  the  terms  of  payment  are  given  as  net  cash,  and 
this  is  followed  by  a  provision  that  the  terms  of  payment  are  subject 
to  revision  by  the  seller,  and  that  the  purchase  price  was  payable  at 
Brookl)m,  in  New  York  or  Brooklyn  exchange.  With  respect  to  the 
time  and  place  of  delivery  the  contract  provided  as  follows : 

"Goods  to  be  taken  out  prior  to  Nor.  25th,  1918.  ♦  •  •  Delivery— After 
completion  your  order  Sept.  18th,  10  bales  every  ten  days.  Freight  paid  to 
318  East  32d  Street,  N.  Y.  C." 

The  last  delivery  under  the  contract  of  September  18th  was  made  on 
the  3d  of  October,  1918.  Defendants  did  not  order  out  or  take  any  of 
the  goods  under  this  contract,  and  the  plaintiff  made  no  tender  of  de- 
livery of  the  goods.  The  evidence  shows  that  the  words  "Goods  to  be 
taken  out"  have  a  well-known  meaning  in  the  burlap  trade,  but  such 
■meaning  was  not  shown.  On  the  17th  of  October,  1918,  defendants 
wrote  plaintiff  as  follows : 

"We  would  ask  that  you  kindly  cancel  our  order  for  burlap,  given  you 
September  19th.    Kindly  acknowledge  same.*' 

And  two  days  later  plaintiff  answered,  refusing  to  cancel  the  order, 
and  stating  that  it  expected  defendants  to  live  up  to  the  contract,  and 
that  the  goods  were  set  aside  by  it  when  the  contract  was  made  to  enable 
it  to  fulfill  on  its  part,  and  that  it  would  enforce  the  contract,  and 
further  stated  as  follows : 

"Inunediately  on  receipt  of  your  check  for  10  bales,  our  invoice  of  the  3d 
instant,  we  are  ready  to  ship  another  10  bales,  part  of  50  bales  which  we  are 
now  holding  for  your  account  in  our  warehouse." 

Having  received  no  reply  to  this  communication,  plaintiff  wrote  to 
the  defendants  again  on  the  29th  of  October,  stating  in  substance  that 
its  invoice  of  October  3d  called  for  a  cash  payment  of  $5,150,  which 
it  had  not  received,  and  that  it  was  disappointed,  and  insisting  on  a 
remittance  therefor,  to  reach  it  not  later  than  November  5th,  and  that 
it  was  prepared  to  make  delivery  under  the  contract  in  question  when- 
ever defendants  were  ready  for  the  goods,  but  that  the  terms  on  further 
deliveries  would  have  to  be  in  cash  in  advance,  and  that,  as  indicated 
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in  its  letter  of  October  23d,  the  goods  had  been  put  aside  for  defend- 
ants on  plaintiff's  invoice  of  September  19th,  and  that  it  expected  de- 
fendants to  complete  taking  delivery  thereof  not  later  than  November 
25th.  It  was  not  shown  that  defendants  answered  either  of  these 
letters. 

The  vice  president  of  the  plaintiflf  testified  that  he  had  a  conversa- 
tion with  defendant  Harry  Frankel  over  the  telephone  on  October  29th 
fconceming  the  payment  of  the  overdue  invoices  of  October  3d,  and  that 
Frankel  stated  in  substance  that  it  would  be  paid  in  a  few  days,  and 
witness  asked  him,  "What  about  the  balance,  ordering  out  the  balance, 
on  your  other  contract?"  to  which  Frankel  answered,  "We  have  can- 
celed that  contract,"  and  the  witness  replied  that  he  knew  nothing  about 
any  cancellation,  and  that  the  plaintiff  had  not  accepted  a  cancellation, 
and  expected  defendants  to  live  up  to  it,  but  that,  before  plaintiff  would 
deliver  any  goods  on  the  contract  of  September  19th,  it  would  "expect 
payment  in  accordance  with  the  terms  thereof,  cash  before  delivery." 
The  invoice  of  October  3d  was  paid  on  the  6th  of  'November  there- 
after. 

The  manager  of  the  burlap  department  of  the  plaintiff  testified  that 
on  November  6th  he  had  a  conversation  with  Harry  Frankel,  in  which 
the  latter  said  he  could  not  take  the  goods,  because  the  government 
was  arbitrary  with  the  defendants,  and  they  had  to  be  arbitrary  with 
the  plaintiff,  and  that  the  defendants  could  not  "use  the  goods  now ;  we 
can't  take  them  off,"  to  which  the  witness  replied  that  the  defendants 
would  have  to  order  the  goods  out  before  November  25th,  or  plaintiff 
would  sue  them  for  the  difference,  and  that  Frankel  answered,  "I 
don't  take  them  out,"  and  that  he  then  said  to  Frankel  that,  if  defend- 
ants should  give  him  an  order,  they  should  send  the  money  over,  or 
plaintiff  would  not  execute  it.  The  witness*  further  testified  that,  with 
respect  to  prior  orders  between  the  parties,  plaintiff  delivered  the  goods 
when  the  defendants  ordered  tliem  out,  but  did  not  ship  until  they 
received  shipping  instructions ;  that  this  was  the  third  contract  between 
the  parties,  and  that  the  first  was  on  the  16th  or  17th  of  September 
for  10  bales,  and  the  second  was  on  the  18th  for  10,  and  that  the  plain- 
tiff, as  directed  by  defendants,  made  delivery  under  the  first  contract 
in  installments  of  S  bales  each,  and  paid  the  freight  on  the  first  10  bales, 
and  that  delivery  under  the  second  contract  was  delayed  at  the  request 
of  the  defendants,  who  said  they  were  not  ready  to  send  the  order,  and 
when  plaintiff  later  received  instructions  it  shipped  the  goods  under 
that  order. 

At  this  point,  the  vice  president  of  the  plaintiff  stated,  in  answer  to  a 
question  by  one  of  the  jurors,  that  the  plaintiff  would  not  have  shipped 
the  goods  under  this  contract,  if  they  were  ordered-  out  by  the  de- 
fendants, when  they  were  in  default  in  paying  on  prior  invoices ;  and 
when  asked  whether  plaintiff  would  expect  the  money  in  advance  if  the 
goods  had  not  been  delivered,  he  answered  that  "net  cash"  meant  "cash 
before  ddivery  from  the  warehouse,"  but  that  plaintiff  would  have 
delivered  upon  payment  of  the  cash  in  advance,  and  that  Frankel  was  so 
informed  on  the  6th  of  November,  after  the  former  invoice  had  been 
paid,    Plaintiff  then  rested,  and  the  defendant  moved  to  dismiss  the 
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complaint,  on  the  ground  that  a  cause  of  action  was  not  shown.  The 
motion  was  granted,  and  plaintiff  excepted. 

[1]  It  is  contended  in  behalf  of  the  plaintiff  that,  even  if  it  was 
its  duty  to  deliver  the  goods  at  the  defendants'  place  of  business,  speci- 
fied in  the  contract  as  318  East  Thirty-Second  street.  New  York  City, 
to  which  it  was  required  by  the  contract  to  pay  the  freight,  still,  under 
its  reserved  authority  to  revise  the  terms  of  payment,  it  could,  as  it  did, 
require  payment  to  be  made  in  advance  before  it  shipped  the  goods. 
That  contention,  I  think,  is  unsound,  for  that  would  be  requiring  tlie 
defendants  to  take  the  risk  of  subsequently  obtaining  the  goods  from 
the  plaintiff.  The  reasonable  construction  of  those  provisions  of  the 
contract  is,  I  think,  that  the  authority  of  the  seller  to  revise  the  terms 
of  payment  was  intended  to  relate  to  terms  of  payment  involving  some 
period  of  credit  after  delivery.  On  the  plaintiff's  theory  it  could  main- 
tain with  equal  force  that  it  might  have  exacted  payment  a  month  in 
advance  of  delivery. 

[2]  Plaintiff  also  contends  that  the  words,  "Goods  to  be  taken 'out 
prior  to  November  25,  1918,"  meant  and  were  understood  to  mean  that 
the  goods  were  to  be  delivered  upon  receipt  of  shipping  orders  from 
the  defendants.  It  does  not  claim  that  defendants  were  to  call  and 
take  the  goods,  but  that  it  was  not  obliged  to  deliver  them  at  the  place 
of  business  of  defendants  until  it  received  shipping  orders.  In  view  of 
the  other  provisions  of  the  contract,  obligating  plaintiff  to  pay  the 
freight  to  318  East  Thirty-Second  street,  New  York  City,  I  think  it 
should  not  be  so  construed  as  to  relieve  plaintiff,  if  it  desired  to  put 
defendants  in  default,  of  tendering  delivery  of  the  goods,  not  ordered 
out  by  the  defendants  prior  to  November  25th,  to  the  defendants  at 
their  place  of  business  on  that  day ;  or  if  it  desired  to  place  the  defend- 
ants in  default  with  respect  to  ordering  out  the  goods  in  installments  of 
10  bales  each  every  ten  days  after  the  completion  of  the  former  order, 
it  should  likewise  have  tendered  the  delivery  of  those  installments  of 
goods  at  the  place  of  business  of  the  defendants,  to  which  it  was  obli- 
gated to  pay  the  freight.  This  is  not  a  case  in  which  the  plaintiff  could 
not  make  delivery  without  shipping  instructions.  The  contract  ex- 
pressly provided  where  and  when  deliveries  were  to  be  made,  and  there- 
fore, in  order  to  put  defendants  in  default  and  afford  it  a  basis  for  an 
action  for  the  purchase  price,  or  for  a  breach  of  contract,  it  was  in- 
cumbent on  the  plaintiff  to  tender  deliveries  at  the  place  of  delivery 
specified  in  the  contract.  British  Aluminium  Co.  v.  Trefts,  163  App. 
Div.  184,  148  N.  Y.  Supp.  144. 

The  plaintiff  also  contends  that  the  evidence  shows  that  the  defend- 
ants plainly  gave  it  to  understand  that  they  would  not  accept  delivery 
if  tendered,  and  that  therefore  it  was  unnecessary  to  tender  deliver}'  of 
the  goods,  which  would  have  involved  considerable  expense,  since  they 
were  bulky.  This  contention  is  predicated  on  the  evidence  showing 
that  the  defendants  were  desirous  of  canceling  the  contracts,  and  in- 
tended to  cancel  it ;  but  the  plaintiff  did  not  acquiesce  in  the  request  of 
the  defendants  for  the  cancellation  of  the  contract,  or  accept  a  cancel- 
lation thereof,  and  the  defendants  did  not  say  they  would  not  accept 
the  goods  if  delivery  were  tendered.    The  evidence  does  not  show  an 
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unequivocal  determination  on  the  part  of  the  defendants  not  to  take  the 
goods,  but,  at  most,  shows  that  they  were  guilty  of  a  breach  of  their 
contract  in  failing  to  order  out  the  goods  in  installments  as  provided  in 
the  contract.  It  appears,  however,  that  the  reason  they  assigned  for 
not  ordering  the  goods  out  was,  not  that  they  would  not  ever  take  the 
goods,  but  that  they  could  not  take  them  at  the  time  the  conversations 
were  had. 

[3]  Respondents  contend  that  the  plaintiflf  breached  the  contract 
by  refusing  to  make  any  delivery  thereunder  until  after  the  former' 
invoice  was  paid,  and  that  thereby  they  were  relieved  from  their  duty 
to  order  the  goods  out.  This  point,  I  think,  is  well  taken.  The  for- 
mer contract  is  referred  to  in  this  contract  for  the  purpose  only  of  fixing 
the  time  when  deliveries  should  commence,  and  therefore  the  plaintiff 
had  no  right  to  insist,  as  it  did,  that  it  would  not  make  any  delivery  un- 
der this  contract,  if  ordered,  until  after  the  invoice  of  the  goods  sold 
under  the  former  contract  was  paid. 

Counsel  for  the  appellant  argues  that  the  former  contract  could  not 
be  deemed  completed  until  the  goods  sold  and  delivered  thereunder  were 
paid  for ;  but  that  is  not  the  sense  in  which  the  word  "completion" 
is  used  in  this  contract.  If  it  had  been  intended  that  the  deliveries  un- 
der this  contract  should  not  commence  until  all  deliveries  under  the 
former  contract  had  been  made  and  paid  for,  it  is  reasonable  to  assume 
that  the  provision  would  have  been  so  phrased  as  to  show  more  clearly 
such  intent.  Moreover,  plaintiff  alleges  full  performance  of  the 
contract  on  its  part,  excepting  such  terms  and  conditions  as  it  has  been 
prevented  from  performing  by  the  failure  and  refusal  of  the  defendants 
to  perform,  and  alleges  that  it  duly  tendered  delivery  of  the  burlap,  in 
accordance  with  the  contract,  to  the  defendants  on  the  4th  of  October^ 
and  at  various  times  thereafter  prior  to  the  expiration  of  the  time 
defendants  agreed  to  receive  and  accept  it,  and  that  the  defendants 
refused  and  failed  to  receive,  accept,  or  pay  for  the  same.  It  having 
been  the  duty  of  the  plaintiff  under  the  contract  to  tender  delivery  of 
the  goods  at  the  place  of  business  of  the  defendants,  which  it  failed  to 
show,  it  did  not  show  a  due  tender  of  delivery  in  accordance  with  the 
provisions  of  the  contract  as  alleged,  and  on  this  ground  also  the  com- 
plaint was  properly  dismissed. 

It  follows  that  tie  judgment  should  be  affirmed  with  costs. 

DOWLING  and  MERRELL,  JJ.,  concur. 
GREENBAUM,  J.,  dissents. 

CLARKE,  P.  J.  After  the  formal  and  repeated  refusals  of  the  de- 
fendant to  order  the  goods  out  or  to  take  them,  and  its  formal  attempt 
to  cancel  the  contract,  I  do  not  believe  it  was  incumbent  on  plaintiff  to 
go  through  with  the  idle  ceremony  of  carting  these  bulky  goods  over 
to  New  York  and  back  again. 

In  so  far  as  the  decision  is  based  upon  a  failure  to  show  a  physical, 
tender,  I  dissent. 
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CFLEARY  V.  AUBURN  ft  S.  ELECTRIC  R.  CO. 

(Supreme  Court,  Special  Term,  Cayuga  County.    April  1,  1921.) 

(SyUabus  hy  the  Court,) 

New  trial  «=»69— Verdict  wiU  be  set  aside,  where  Jury  obviously  dlsrec^ynded 

uncontradicted  material  testimony.  ^^     _,,,  ^ 

Under  section  999  of  the  Code  of  Civil  Procedure,  a  verdict  will  be  set 
aside,  where  it  is  apparent  that  the  jury,  in  arriving  at  its  verdict  for 
the  defendant,  must  have  disregarded  the  material  testimony  of  the 
plaintifiC,  which  was  unimpeached,  uncontradicted,  and  undiscredited. 

Action  by  Jerry  H.  O'Leary  against  the  Auburn  &  Syracuse  Electric 
Railroad  Company.  Verdict  for  defendant,  and  plaintiff  moves  for 
new  trial  on  the  minutes.    Motion  granted. 

George  M.  Champlin,  of  Cortland  (Frank  S.  Cobum,  of  Auburn,  of 
counsel),  for  the  motion. 

Nottingham,  Nottingham  &  Edgcomb,  of  Syracuse,  opposed. 

RODENBECK,  J.  The  verdict  in  this  case  was  clearly  against  the 
weight  of  the  evidence.  The  plaintiff  claims  to  have  been  injured  while 
riding  in  one  of  the  cars  of  the  defendant,  which  unexpectedly  took 
a  switch.  It  was  established  by  the  plaintiff  that  he  was  riding  in  the 
car.  There  was  nothing  in  the  case  from  which  a  reasonable  infer- 
ence to  the  contrary  could  be  drawn.  It  was  conceded  upon  the  trial 
that  the  car  took  the  switch.  This  fact  was  prima  facie  evidence  of 
negligence,  and,  unless  explained,  was  sufficient  for  the  jury  to  charge 
the  defendant  with  negligence.  No  explanation  was  offered,  except 
that  other  cars  prior  to  the  accident  had  safely  passed  this  point  with- 
out taking  the  switch.  The  plaintiff  testified  that  he  was  thrown  by 
the  unexpected  motion  of  the  car  in  taking  the  switch.  The  defendant 
offered  no  evidence  to  the  contrary.  There  was  no  evidence  from 
which  a  reasonable  inference  to  the  contrary  could  be  drawn.  Four 
days  after  the  accident  the  plaintiff  discovered  that  two  of  his  ribs 
were  broken.  The  fact  that  he  did  not  discover  it  before  is  not  at  all 
suspicious.  He  had  been  suffering  pain  prior  thereto.  The  only 
reasonable  inference  was  that  he  sustained  these  injuries  through  the 
fall  in  the  car  as  he  claimed.  The  defendant  has  not  explained  the 
prima  facie  case  of  negligence  cast  upon  it  by  the  circumstances.  The 
plaintiff  was  a  passenger  in  its  car.  With  respect  to  the  switch  it  was 
held  to  the  highest  degree  of  care.  The  defense  was  directed  to  the 
speed  of  the  car  and  the  safe  passage  of  other  cars  over  the  switch,  and 
no  evidence  was  presented  as  to  the  proper  inspection  and  maintenance 
of  the  switch.  The  defendant  did  notineet  the  burden  of  showing 
that  it  had  exercised  the  highest  degree  of  care  toward  the  plaintiff, 
a  passenger  in  its  car,  which  the  law  cast  upon  it  so  far  as  its  switches 
were  concerned,  although  it  presented  sufficient  evidence  to  go  to  the 

It  IS  now  claimed,  however,  that  the  question  of  the  credibility  of 
the  plaintiff's  testimony  was  for  the  jury,  and,  the  jury  having  found 
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for  the  defendant,  that  the  court  cannot  disturb  the  verdict.  It  is 
true  that  the  plaintiff  is  an  interested  witness,  but  there  is  no  hard 
and  fast  rule  that  in  such  a  case  the  credibility  of  the  plaintiff's  testi- 
mony is  a  question  for  the  jury.  The  direction  of  a  verdict  upon  the 
testimony  of  interested  persons,  and  the  granting  of  new  trials  where 
such  evidence  is  involved,  "depends  upon  the  situation  as  developed 
by  the  facts  and  circumstances"  of  the  case.  Hull  v.  Littauer,  162 
N.  Y.  569,  572,  57  N.  E.  102.  The  expressions  in  the  cases  to  the 
effect  tha*t  the  testimony  of  a  party,  or  o^  an  interested  witness,  pre- 
sents a  question  for  the  jury  as  to  its  credibility,  is  a  survival  of  the 
theory  of  the  common  law  that  persons  interested  in  the  event  of  an 
action,  whether  parties  or  not,  are  so  likely  to  conunit  perjury  that 
they  cannot  be  sworn  as  witnesses.  This  disability  was  removed  in 
this  state  in  1848  so  far  as  interested  witnesses  are  concerned,  and  in 
1857  so  far  as  parties  are  concerned,  and  since  then  a  more  liberal  rule 
has  been  applied  particularly  in  recent  times.  After  the  abolition  of 
the  disqualification  which  existed  at  common  law,  there  .was  still  a 
tendency  to  regard  the  credibility  of  an  interested  witness,  including 
a  party*,  as  a  question  for  the  jury,  whose  conclusion  the  court  would 
not  disturb;  but  this  rule  has  been  qualified,  and  a  jury  may  not  now 
reject  the  testimony  of  a  party  or  of  an  interested  witness  merely 
because  he  is  a  party  or  interested  in  the  result  of  the  litigation.  The 
true  rule  now  is  that  there  is^  no  question  of  credibility  presented  for 
the  jury,  where  the  testimony  of  the  interested  witness  or  party  is 
unimpeached,  uncontradicted,  and  undiscredited  by  the  facts  and  cir- 
cumstances of  the  case.  Denton  v.  Carroll,  4  App.  Div.  532,  40  N.  Y. 
Supp.  19.  A  jury,  therefore,  may  not  disregard  the  unimpeached,  un- 
contradicted, and  undiscredited  testimony  of  an  interested  witness  or 
party,  and  where  it  is  apparent  that  it  has  done  so,  a  verdict  rendered 
by  it  will  be  set  aside,  if  the  evidence  is  material  to  the  result.  Den- 
ton V.  Carroll,  supra;  Littlefield  v.  Lawrence,  83  App.  Div.  327,  82 
N.  Y.  Supp.  25.  There  are  many  cases  sustaining  this  view.  People 
v.  Tuczkewitz,  149  N.  Y.  240,  43  N.  E.  548;  Goldman  v.  Brooklyn 
Heights  R.  R.  Co.,  129  App.  Div.  657,  114  N.  Y.  Supp.  182;  Strong 
v.  Walton,  27  Misc.  Rep.  302,  58  N.  Y.  Supp.  761 ;  Lewis  v.  New 
York  City  Ry.  Co.,  50  Misc.  Rep.  535,  99  N.  Y.  Supp.  462;  Suhrada 
v.  Third  Ave.  R.  R.  Co.,  14  App.  Div.  361,  43  N.  Y.  Supp.  904. 

The  conclusion  of  the  jury  in  this  case  was  not  a  fair  interpretation 
of  the  evidence,  was  not  such  as  a  reasonable  man  would  have  arrived 
at,  and  was  against  the  great  preponderance  of  the  evidence.  The 
verdict  was  "perversely  against  the  weight  of  the  evidence."  The  mo- 
tion for  a  new  trial  is  granted. 

So  ordered. 
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OSCAR  DANIELS  CO.  ▼•  CITY  OF  NEW  TORE. 

(Supreme  Oonrt,  Appellate  BiTlslon,  First  Department.    May  27,  1021.)   ' 

1.  Municipal  corporations  <8s=>370— Aoceptance  by'  contractor  of  part  of  final 

payment  field  not  to  release  city. 

Where  at  completion  of  work  engineer  made  final  certificate  showing 
balance  due  from  city  to  contractor  of  $72,760.16,  and  comptroller,  Instead 
of  issuing  a  warrant  for  that  amount  issued  a  warrant  for  ^71,000  *'for 
and  on  account  of  final  payment  on  the  contract,"  acceptance  of  the 
$71,000  did  not  constitute  a  final  payment  under  the  certificate,  and  did 
not  release  the  dty  from  all  claims,  under  the  provision  in  the  contract 
providing  that  acceptance  of  final  pajntnent  by  the  contractor  should 
operate  as  a  release  of  the  city  from  all  claims  and  liability  to  the  con- 
tractor. 

2.  Mmdcipal    eorporatiom    ^==»358  (3) —Provision    that   engineer's    dedsion 

shoold  be  bin^g  on  the  parties  does  not  conclude  parties  on  points  of  law. 

A  provision,  in  a  contract  between  a  city  and  a  contractor,  that  de- 
terminations and  estimates  of  the  engineer  should  be  final  and  conclu- 
sive on  the  contractor,  does  not  conclude  the  parties  on  a  point  of  law, 
and  the  contractor  is  not  bound  by  an  erroneous  construction  placed  on 
the  contract  by  the  engineer. 

3.  Municipal  corporations  <9s>35!^— Subway  contractor  held  entitled  to  recover 

for  underpinning  according  to  measurement  of  foundations  suppoitins 
bay  windows^  etc 

A  subway  contractor,  who  agreed  to  underpin  the  front  walls  of  the 
buildings  abutting  on  the  street  at  a  certain  amount  per  foot,  held  en- 
titled to  compensation  according  to  measurement  along  the  actual  walls 
underpinned,  and  not  on  the  basis  of  the  lineal  measurement  on  a  straight 
line  the  length  of  the  actual  width  of  the  buildings. 

4.  Appeal  and  error  <$=»1172(1)— Complete  reversal  of  entire  Judgment  neees- 

sary  in  actiLon  at  law  on  single  cause. 

Where  error  appears  on  appeal  in  a  judgment  in  an  action  at  law  od 
a  single  cause  of  action,  there  must  be  a  reversal  of  the  judgment  in  toto 
and  a  new  trial,  unless  the  parties  stipolate  for  a  severance  of  the  issues, 
or  for  a  settlement,  since  there  can  be  only  one  recovery  and  one  judg- 
ment 

5.  Municipal  corporations  ^=»352— Subway  contractor  held  not  entitled  to 

compensation  for  underpinning  veranda  and  stoop  walls  not  constituting 
front  walls. 

Under  a  contract  with  a  city,  a  subway  contractor,  who  was  to  receive 
compensation  for  underpinning  front  walls,  held  not  entitled  to  recover 
for  underpinning  veranda  and  stoop  walls,  which  did  not  constitute  the 
front  walls  of  the  buildings  proper,  or  the  support  of  those  walls  at 
points  where  there  was  not  a  front  wall  proper. 

6.  Municipal   corporationa   ^=^358(3) — Subway   contractor  held  bound   by 

classification  of  steel  by  engineer. 

Under  a  contract  between  a  dty  and  a  subway  contractor,  providlnc 
that  the  contractor  should  receive  "for  riveted  steel,  plates  and  erected," 
$74  per  ton,  and  "for  steel  beams  and  shapes  with  connection,  plated  and 
erected,"  $70  per  ton,  held,  that  contractor  was  bound  by  engineer's  de- 
termination that  steel  beams  with  milled  ends  and  beams  with  holes 
for  field  rivets  drilled  to  an  iron  template,  fell  within  the  classification 
for  which  contractor  was  to  receive  only  $70  per  ton,  In  the  absence  of 
fraud  or  bad  faith,  under  a  clause  in  the  contract  providing  that  the 
contractor  should  be  bound  by  decisions  of  the  engineer;  determinations 
of  the  engineer,  in  the  absence  of  fraud  or  bad  faith,  being  final  with 
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respect  to  the  quality  of  material  offered  for  use  by  the  contractor,  and 
with  respect  to  the  quantity  and  classlflcatlon  of  material  as  the  basla 
for  computing  the  amount  to  which  the  contractor  la  entitled. 

7.  Municipal  eorponUiong  ^=»352— 8abway  eontractor  held  entitled  to  eom- 
pensatioQ  only  for  exposed  gratings  installed. 

Under  a  contract  between  a  subway  contractor  and  a  dty  providing 
that  gratings  should  be  measured  to  the  lines  as  constructed,  and  pay- 
ment therefor  should  be  made  to  include  the  grating  In  place  in  the  work, 
all  framings  and  all  Inddental  work  at  so  much  per  square  foot,  the 
contractor  was  only  entitled  to  the  measurements  of  the  exposed  sur- 
faces when  the  work  was  completed,  and  not  to  measurements  of  portions 
of  the  frames  In  form  of  flanges  which  extended  out  from  the  gratings 
and  were  covered  with  cement  to  hold  the  frames. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Oscar  Daniels  Company  against  the  City  of  New  York. 
From  a  judgment  entered  on  a  dismissal  of  the  complaint  in  part,  and 
on  a  verdict  in  part  in  its  favor  in  so  far  as  its  complaint  for  the  re- 
covery for  underpinning  was  dismissed,  and  in  so  far  as  a  judgment 
in  favor  of  defendant  with  respect  to  plaintiff's  complaint  or  other 
specified  items  on  which  the  verdict  was  in  favor  of  defendant,  and 
from  an  order  denying  its  motion  for  a  new  trial,  plaintiff  appeals. 
Reversed,  and  new  trid  ordered. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ- 

Robert  H.  Elder,  of  New  York  City  (Otho  S.  Bowling,  of  New  York 
City,  of  counsel),  for  appellant. 

Elliot  S.  Benedict  and  John  P.  O'Brien,  Corp.  Counsel,  both  of  New 
York  City  (John  F.  O'Brien,  of  New  York  City,  of  counsel),  for  re- 
spondent. 

LAUGHLTN,  J.  The  action  is  for  an  alleged  balance  due  and  ow- 
ing to  the  plaintiff  for  work,  labor,  and  services  performed  and  ma- 
terials furnished  under  a  contract  made  between  the  plaintiff  and  de- 
fendant on  the  13th  of  September,  1911,  for  the  construction  of  sec- 
tion No.  12  of  route  No.  5  of  the  Lexington  Avenue  subway,  from  a 
point  70  feet  south  of  106th  street  to  a  point  115  feet  south  of  115th 
street.  It  is  not  disputed  that  the  contractor  fully  performed  the  con- 
tract The  points  in  controversy  do  not,  as  is  often  the  case,  relate  to 
work  required  to  be  done  or  materials  required  to  be  furnished  which 
the  contractor  claimed  it  was  not  obligated  by  the  contract  to  perform 
or  furnish  (see  People  ex  rel.  Cranford  Co.  v.  Willcox,  153  App.  Div. 
759,  138  N.  Y.  Supp.  1055,  affirmed,  207  N.  Y.  743,  101  N.  E.  174),  but 
solely  to  the  amount  to  which  the  plaintiff  was  entitled  according  to 
the  provisions  of  the  contract,  which  prescribed  that  payment  should 
be  made  according  to  specified  unit  bases.  The  points  upon  which  we 
are  asked  to  review  the  trial  and  reverse  the  judgment  relate  to  the 
construction  of  the  contract  with  respect  to  the  measurements  of  under- 
pinning and  of  gratings  furnished  and  installed  under  the  curbing  by 
the  contractor,  and  to  the  classification  of  steel.  The  plaintiff  recov- 
ered a  verdict  for  $8,937.49  and  $636,42  interest  thereon  for  certain 
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items,  and,  since  the  city  did  not  appeal,  no  point  is  presented  with  re- 
spect to  them. 

On  the  completion  of  the  work  the  engineer  made  a  final  certificate 
in  accordance  with  the  provision^  of  the  contract,  showing  a  balance  of 
$72,760.16  due  and  owmg  to  the  contractor.  The  comptroller,  how- 
ever, instead  of  issuing  to  the  contractor  a  warrant  for  that  amount, 
issued  a  warrant  for  $71,000  "for  and  on  account  of  final  payment  on 
the  contract,"  leaving  a  balance  of  $1,760.16,  which  was  not  paid,  but 
was  included  in  the  plaintiff's  recovery,  and  that  contractor  thereupon 
executed  a  general  release  to  the  city  of  its  liability  under  the  contract, 
containing  a  reservation  of  its  claim  for  the  balance  certified  by  the  en- 
gineer, and  of  a  claim  which  he  had  filed  in  the  department  of  finance 
on  August  8,  1916,  for  $197,641.43.  The  release  provides  that  said 
claims  are  neither  released  by  the  contractor  nor  conceded  by  the  city. 

[  1  ]  Article  XXXV  of  the  contract  provided  that  the  acceptance  of 
final  payment  by  the  contractor  should  be  and  operate  as  a  release  of  the 
city  from  all  claims  and  liability  to  the  contractor,  with  the  exception 
of  any  claim  it  might  have  for  moneys  withheld  under  the  provisions 
of  the  contract.  Counsel  for  the  city  contends  that  this  acceptance  by 
the  contractor  of  part  of  the  final  pa)mient  released  the  city  from  all 
claims  involved  in  this  appeal.  He  contends,  citing  Hearst  v.  McCld- 
lan,  102  App.  Div.  336,  92  N.  Y.  Supp.  484,  that  the  comptroller  was 
merely  an  auditing  officer,  and  that  it  was  his  duty  to  pay  the  full  amount 
specified  in  the  final  certificate  of  the  engineer,  and  that  hotwith- 
standing  his  failure  so  to  do  the  payment  of  $71,000  made  to  and  ac- 
cepted by  the  contractor  constitutes  a  final  payment  under  the  certifi- 
cate, and  he  cites  as  authority  therefor  MacArthur  Bros.  Co.  v.  City 
of  New  York,  177  App.  Div.  725,  164  N.  Y.  Supp.  753,  affirmed  224 
N.  Y.  629,  121  N.  E.  877.  In  that  case,  however,  there  was  payment 
in  full  to  the  contractor  according  to  the  final  certificate,  and  it  was 
merely  held  that,  where  the  contractor  accepts  the  final  payment  as  in 
full,  he  cannot  by  a  release,  the  execution  of  which  is  neither  required 
by  law  nor  by  the  contract,  reserve  a  claim.  We  are  of  opinion,  there- 
fore, that  the  acceptance  of  part  of  the  final  payment  did  not  release 
the  city. 

Article  X  of  the  contract  provided  as  follows : 

"Article  X.  In  order  to  construct  the  railroad  it  will  be  necessary  to  take 
up  and  relay  the  sidewalk  pavement  or  other  surface  material,  and  to  lay  and 
maintain  a  temporary  pavement  in  the  roadway,  to  protect,  support,  and 
maintain  during  construction  all  buildings  and  other  structures,  Induding 
their  foundations,  and  all  elevated  and  surface  and  subsurface  railroads, 
water  mains,  gas  pipes,  electric  subways,  poles,  and  wires,  pneumatic  tubes, 
steam  pipes,  vaults,  including  vaults  of  abutting  property  and  other  surface, 
subsurface  and  overhead  structures,  together  with  their  necessary  connections, 
as  the  same  may  be  met  with  ^long  the  route;  to  build  sewers,  both  along 
the  route  and  other  streets;  to  make  or  remake  the  necessary  manholes, 
catch-basins,  and  other  sewer  connections  therewith ;  to  move,  alter,  readjust, 
or  rebuild  water  mains,  gas  pipes,  electric  subways,  pneumatic  tubes,  steam 
pipes,  vaults,  including  vaults  of  abutting  property,  and  other  subsorftice 
structures  together  with  their  necessary  connections;  and  to  do  all  such  ad- 
ditional and  dncidental  work  as  may  be  necessary  for  the  completion  of  the 
railroad  and  the  reconstruction  and  restoration  of  the  street  pavements  or 
other  surfaces  (except  as  herein  provided  in  respect  to  temporary  pavements 
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for  roadways),  adjacent  to  the  ronte  of  the  railroad  and  which  may  have  bt^n 
directly  or  indirectly  disturbed  or  injured  by  the  contractor  in  the  progress 
of  the  work  of  construction,  to  as  useful  and  good  a  condition  as  existed  be- 
fore construction  shall  have  been  begun.  All  such  work  of  every  description, 
including  underpinning,  wherever  necessary,  of  all  buildings  or  structures  of 
whatsoever  nature,  monuments,  elevated  railroads,  and  surface  and  subsurface 
railroads  affected  by  or  interfered  with  during  the  construction  of  the  rail- 
road, is  part  of  the  work  which  is  included  in  this  contract,  and  which  the 
contractor  agrees  to  perform  for  the  prices  herein  agreed  upon." 

Section  84  of  the  specifications  provided  that  in  order  to  secure  ad- 
jacent ground  or  the  buildings  thereop,  "or  to  prevent  bringing  an  un- 
usual pressure  on  the  structure  when  completed,  the  contractor  shall 
secure  the  sides  of  the  excavation  by  suitable  timbering,  and  shall 
safely  and  permanently  underpin  adjacent  buildings."  The  unit  prices 
to  be  received  by  the  contractor  were  specified  in  a  schedule  contained 
in  article  XI  of  the  contract.  Its  compensation  for  underpinning 
work  was  prescribed  in  item  4  of  the  schedule,  which  provides  as  fol- 
lows: 

"Item  4.     For  underpinning  buildings,  including  aU  incidental  work  and 
.  material,  as  follows: 

**{a)  For  buildings  less  than  seven  (7)  stories  in  height  the  sum  of  eighty- 
two  and  Bo/ioo  dollars  ($82.50)  per  Uneal  front  foot  of  building  underpinning.'' 

That  schedule  also  prescribed  compensation  for  the  restoration  of 
"street  surface,'*  and  with  reference  to  "surface  and  subsurface  struc- 
tures" it  prescribed  compensation  for  the  support,  reconstruction,  and 
rebuilding  of  electric  and  horse  railways.  It  also  provided  for  com- 
pensation for  changing  the  location  of  and  relaying  or  reconstructing 
"in  other  than  the  original  position"  wafer,  gas,  steam,  and  other 
pipes. 

Article  XIII  recites  that  the  contractor  has  examined  the  work  and 
has  read  and  understands  the  specifications.  By  article  XXXVIII  the 
contractor  stipulated  that  it  could  do  the  work  without  damage  to  the 
foundations,  walls,  or  other  parts  of  adjacent  buildings  and  structures, 
and  that  it  would  be  responsible  for  any  damage  thereto.  Section  70 
of  the  specifications  obligated  the  contractor  to  maintain,  to  the  reason- 
able satisfaction  of  the  owners,  all  surface  and  subsurface  structures, 
and  to  protect  tiiem  from  injury,  and,  if  injured,  to  restore  them  with- 
out other  compensation  than  that  expressly  provided  for  in  the  con- 
tract. Section  86  of  the  specifications  provided  that,  wherie  the  under- 
pinning of  a  building  became  necessary  as  provided  in  section  84,  the 
contractor  would  be  paid  therefor  as  provided  in  item  4  of  the  sched- 
ule of  unit  prices  hereinbefore  quoted.  Section  89  of  the  specifica- 
tions provided  that  the  cost  of  removal,  where  necessary,  of  walls  or 
other  parts  of  vaults  of  abutting  property  "within  the  ordered  net  lines 
of  excavation  is  to  be  included  in  earth  excavation  as  provided  in  sec- 
tion No.  102,  but  the  restoration  of  all  such  walls  or  other  parts  of 
vaults  within  the  ordered  net  lines  of  excavation  will  be  paid  for  at 
the  unit  prices  specified  in  the  schedule  applicable  to  the  several 
classes  of  work  and  material  involved  in  such  restoration,"  but  that 
this  was  not  to  be  construed  as  applicable  to  any  work  beyond  the  or- 
dered net  lines  of  excavation  and  that  such  work  should  be  at  the  con- 
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tractor's  own  cost  and  expense.  Section  107  of  the  specifications  pro- 
vided, among  other  things,  that  the  prices  stipulated  for  excavation  in 
items  1,  2,  and  3  of  the  schedule  are  to  include  the  cost  "of  the  main- 
tenance, support,  etc.,  of  all  surface  and  subsurface  structures  of  what- 
ever nature,  payment  for  the  maintenance  and  support  of  which  is  not 
herein  elsewhere  specifically  provided  for." 

[2-4]  Lexington  avenue  is  75  feet  in  width,  and  the  subway  occu- 
pies only  60  feet  in  width  thereof,  leaving  7%  feet  of  street  on  either 
side.  Owing  to  the  fact  that  the  contractor  was  required  to  support 
the  front  walls  of  the  buildings,  it  excavated  the  entire  width  of  the 
street  It  appears  that  there  were  many  bay  windows,  stoops,  and 
verandas  extending  into  the  avenue  beyond  the  building  line,  supported 
by  walls  which  it  became  necessary  for  the  contractor  to  underpin 
in  order  properly  to  support  them.  The  engineer  construed  the  con- 
tract as  entitling  the  contractor  to  compensation  for  that  work  only 
on  the  basis  of  the  lineal  measurement  on  a  straight  line  of  the  actual 
width  of  the  buildings.  The  plaintiff  insisted  that  the  measurement 
should  be  made  along  the  front  line  of  the  walls,  and  on  account  of 
the  difference  in  these  measurements  the  contractor  claimed  to  be  en- 
titled to  recover  $133,901.62.  It  was  not  expressly  shown  whether 
or  not  there  were  front  walls  of  the  buildings  back  of  the  bay  window 
walls,  or  back  of  the  walls  supporting  the  stoops,  and  verandas ;  but 
from  the  photographs  in  the  record  it  is  a  reasonable  inference  that  the 
bay  window  walls  constituted  the  front  walls  of  the  buildings  at  those 
points,  and  on  the  other  hand  it  would  seem  that  there  were  front 
walls  of  the  buildings  proper  back  of  the  walls  supporting  the  stoops 
and  verandas.  Counsel  for  the  city  contends  that  the  certificate  of  the 
engineer  with  respect  to  the  construction  of  the  contract  on  this  point 
is  conclusive.  The  provisions  of  the  contract  with  respect  to  that  cer- 
tificate are  in  the  same  form  as  that  which  has  frequently  been  before 
the  courts.  They  are  contained  in  articles  XXIV  and  XXV  of  the  con- 
tract and  are  as  follows : 

"Article  XXIV.  To  prevent  disputes  and  litigations,  the  engineer  sbaU  in 
all  cases  determine  the  amount,  quality,  acceptability,  and  fitness  of  the  sev- 
eral kinds  of  work  and  materials  which  are  to  be  paid  for  under  this  con- 
tract; shall  determine  all  questions  in  relation  to  the  works  and  the  con- 
struction thereof,  and  shall  In  all  cases  determine  every  question  whi(A  may 
arise  relative  to  the  fulfillment  of  this  contract  on  the  part  of  the  eontractor. 
His  determination  and  estimate  shall  be  final  and  conclusive  upon  the  con- 
tractor, and  in  case  any  question  shall  arise  between  the  parties  hereto, 
touching  this  contract,  such  determination  and  estimate  shall  be  a  condition 
precedent  to  the  right  of  the  contractor  to  receive  any  money  under  this 
contract. 

"Article  XXV.  The  engineer  shall  make  all  necessary  explanations  as  to 
the  meaning  and  intention  of  the  specifications,  shall  give  all  orders  and 
directions,  contemplated  therein  or  thereby  and  in  every  case  In  which  a 
difQcult  or  unforeseen  condition  shall  arise  in  the  performance  of  the  work 
required  by  this  contract." 

There  was  no  evidence  or  claim  that  the  engineer  was  guilty  of  fraud 
or  bad  faith.  The  sole  claim  is  that  he  misconstrued  the  contract  with 
respect  to  its  requirements  concerning  the  measurements  for  under- 
pinning.   The  city  relies  on  Merrill-Ruckgaber  Co.  v.  United  States,. 
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241  U.  S.  387,  36  Sup.  Ct  662,  60  I^.  Ed.  1058,  which  appears  to  hold 
that  in  such  case  the  parties  have  made  the  engineer  the  arbitrator,  not 
only  with  respect  to  the  facts,  but  with  respect  to  the  construction  of  the 
contract,  at  least  with  respect  to  ambiguities  giving  rise  to  a  dispute  be- 
tween the  parties.  This,  however,  is  not  a  federal  question,  and  we 
need  not  decide  what  the  rule  in  the  federal  courts  is,  for  we  are  not 
bound  thereby.  Our  courts  refuse  to  hold  that  the  parties  are  conclud- 
ed on  a  point  of  law  by  this  agreement  and  by  such  a  certificate  there- 
under, and,  on  the  contrary,  in  line  with  our  rule  of  public  policy,^ 
which  invalidates  agreements  ousting  the  courts  of  jurisdiction  over 
controversies  arising  under  contracts  and  submitting  aJl  of  their  rights 
and  liabilities  to  arbitration  for  final  adjudication  (Meacham  v.  James- 
town F.  &  C.  R.  Co.,  211  N.  Y.  346,  105  N.  E.  653,  Ann.  Cas.  1915C, 
851),  we  hold  that  the  engineer's  construction  of  a  contract,  if  errone- 
ous, does  not  bind  the  parties,  and  that,  notwithstanding  such  a  cer- 
tificate, the  court  will  construe  the  contract  and  afford  relief,  where 
the  engineer  has  given  an  erroneous  construction  thereto.  Burke  v. 
City  of  New  York,  7  App.  Div.  128,  40  N.  Y.  Supp.  81 ;  MerriU- 
Ruckgaber  Co.  v.  City  of  New  York,  160  App.  Div.  513,  515,  145  N. 
Y.  Supp.  577;  Uvalde  Contracting  Co.  v.  City  of  New  York,  160  App. 
Div.  284,  286,  145  N.  Y.  Supp.  604;  Croton  Falls  Construction  Co.  v. 
City  of  New  York,  168  App.  Div.  261,  270,  154  N.  Y.  Supp.  76. 

Faber  v.  City  of  New  York,  222  N.  Y.  255,  118  N.  E.  609,  is  cited 
as  holding  the  contrary ;  but  tiie  point  was  not  presented  for  decision, 
and  the  observation  by  the  court  upon  which  the  citv  relies  was  made 
merely  hy  way  of  argument.  We  are  of  opinion  that  the  contractor 
was  entitled  to  payment  at  the  unit  basis  per  foot  measured  along  the 
line  of  the  front  wall  of  the  buildings,  as  required  to  be  and  as  under- 
pinned by  it.  The  trial  court  dismissed  the  plaintiflf's  entire  claim  for 
underpinning  not  allowed  by  the  certificate  of  the  engineer.  As  al- 
ready observed,  it  is  reasonably  to  be  inferred  from  the  evidence  that 
the  front  wall  of  the  buildings  at  many  points  departed  from  a 
straight  line  forming  and  constituting  the  building  line,  and  extended 
under  the  bay  windows  several  feet  beyond  such  line.  We  deem  it 
plain  that  the  contractor  was  entitled  to  the  additional  measurements 
of  such  walls  over  the  measurements  for  which  it  was  allowed.  This 
error  necessitates  a  reversal,  and,  it  being  an  action  at  law  on  a  single 
cause  of  action,  there  can  be  only  one  recovery  and  judgment,  and 
there  must  be  a  reversal  of  the  judgment  in  toto,  and  a  new  trial,  un- 
less the  parties  stipulate  for  a  severance  of  the  issues  or  for  a  settlement 
on  the  basis  of  this  opinion. 

[6]  Other  points  have  been  argued,  which  necessarily  will  arise  if 
there  be  a  new  trial,  and  therefore  it  is  proper  that  we  should  express 
an  opinion  with  respect  thereto.  We  think  that  the  contractor  is  not 
entitled  to  recover  for  underpinning  any  wall  which  did  not  constitute 
the  front  wall  of  a  building  or  the  support  thereof  at  a  point  where 
there  may  not  have  been  a  front  wall  proper.  It  would  seem,  there- 
fore, although,  as  already  observed,  the  evidence  is  not  clear  on  the 
point,  that  the  plaintiff  is  not  entitled  to  recover  for  underpinning  ver- 
anda and  stoop  walls,  for  the  photographs  indicate  that  those  walls  did 
188N.Y.S.— 46 


Digitized  by 


Google 


722  188  NEW  YORK  SUPPLBMBNT  (Sup.  Ct 

not  constitute  the  front  walls  of  the  buildings  proper,  or  the  support  of 
those  walls  at  points  where  there  may  not  have  been  a  front  wall  prop- 
er; but,  owing  to  the  indefiniteness  of  the  evidence,  we  do  not  intend 
by  this  expression  of  an  opinion  to  preclude  the  trial  court  from  rul- 
ing otherwise  upon  a  more  full  presentation  of  material  evidence. 

[8,  7]  Another  controverted  point  arises  on  the  classification  of  the 
steel  by  the  engineer.  Item  19  of  the  schedule  of  unit  prices  provides 
that  the  contractor  shall  receive,  "for  riveted  steel,  plates  and  erected," 
$74  per  ton ;  and  item  20  provides  that  it  shall  receive,  "for  steel  beams 
and  shapes,  with  connections,  plated  and  erected,"  $70  per  ton.  The 
engineer  classified  steel  beams  with  milled  ends,  as  required  by  section 
259  of  the  contract,  of  the  weight  of  4,931,497  pounds,  and  beams  with 
holes  for  field  rivets  drilled  to  an  iron  template,  as  required  by  section 
225  of  the  contract,  of  the  weight  of  122,050  pounds,  as  falling  within 
the  classification  for  which  the  contractor  was  to  receive  only  $70  per 
ton.  Plaintiff  claims  that  this  steel  fell  within  the  other  classification, 
and  that  it  is  entitled  to  receive  therefor  $74  a  ton.  This  description 
of  the  two  classifications  of  steel  was  adopted  for  the  first  subway  con- 
tract and  has  been  used  in  all  subway  contracts.  The  evidence  on 
which  plaintiff  claims  that  the  classification  by  the  engineer  was  errone- 
ous is  not  directed  to  the  true  classification  according  to  the  provisions 
of  this  schedule  oi  unit  prices,  but  tends  to  show  that  such  classifica- 
tion is  indefinite  and  is  unknown  to  the  trade,  and  an  attempt  is  made 
on  the  testimony  of  experts  to  reclassify  the  steel  according  to  their 
understanding  with  respect  to  the  description  of  the  different  kinds  of 
steel  used  in  this  work. 

As  usual,  the  testimony  of  the  experts  is  conflicting.  They  gave 
opinions  both  inconsistent  with  and  sustaining  the  classification  of  the 
engineer.  There  being  no  evidence  of  fraud  or  bad  faith  on  the  part  of 
the  engineer,  we  are  of  opinion  that  in  the  circumstances  the  contractor 
is  bound  by  his  classification  of  the  steel.  Although  a  contractor  is  not 
concluded  by  an  erroneous  construction  placed  on  the  contract  by  the 
engineer,  it  is  well  settled  that  in  the  absence  of  fraud  or  bad  faith  the 
determination  of  the  engineer  and  his  certificate  are  final  with  respect  to 
the  quality  of  material  offered  for  use  by  the  contractor,  and  with  re- 
spect to  the  quantity  and  classification  of  material  as  the  basis  for  com- 
puting the  an\ount  to  which  the  contractor  is  entitled.  Whiteman  v. 
Mayor,  etc.,  of  City  of  New  York,  21  Hun,  117;  Sweet  v.  Morrison, 
116  N.  Y.  19,  22  N.  E.  276,  15  Am.  St.  Rep.  376;  Neidlinger  v.  On- 
ward Const.  Co.,  107  App.  Div.  398, 90  N.  Y.  Supp.  115, 95  N.  Y.  Supp. 
1148,  affd.  188  N.  Y.  572,  80  N.  E.  1114;  Allen  v.  City  of  Oneida,  210 
N.  Y.  496,  104  N.  E.  920;  U.  S.  v.  Cooke  (D.  C.)  207  Fed.  682;  Cook 
v.  Fol^,  152  Fed.  41,  81  C.  C.  A.  237.  The  court  left  it  to  the  jury  to 
determine  whether  the  engineer  properly  classified  the  steel,  and  the 
appellant  complains  of  the  verdict  which  is  adverse  to  him  thereon.  We 
think  the  court  might  have  ruled  against  the  plaintiff  on  this  point  as 
matter  of  law. 

Appellant  also  complained  of  the  verdict  of  the  jury  sustaining  the 
engineer's  measurements  for  gratings.  Section  473  of  the  contract  pro- 
vides as  follows: 
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"Section  No.  473.  GratLngs  will  be  measared  to  the  lines  as  constructed  and 
payment  therefor  will  be  made  as  herein  provided  in  schedule  item  28,  which 
price  shall  include  the  grating  in  place  in  the  work,  all  frames  and  framings, 
and  all  incidental  work.*' 

'  "Item  28.     For  steel  gratings,  for  ventilation,  in  place,  including  frames, 
etc,  the  sum  of  one  and  »Vioo  dollars  ($1.50)  per  square  foot" 

It  is  crmceded  that  the  engineer  allowed  for  the  full  measurements 
of  the  exposed  surfaces  of  the  gratings  in  place ;  but  it  is  claimed  that 
he  should  have  allowed  also  for  the  measurements  of  that  part  of  the 
frames,  in  the  form  of  flanges,  which  extended  out  from  the  gratings 
and  were  covered  by  cement  to  hold  the  frames  in  which  the  gratings 
were  inserted.  The  parts  of  the  frames  in  the  form  of  flanges,  for 
which  the  contractor  claims  measurement,  were  not  exposed  when  the 
gratings  were  installed  and  the  work  was  completed,  and  were  some 
inches  back  from  the  exposed  surface  and  completely  covered  with 
cement.  With  respect  to  that  item  we  think  the  contractor  was  only 
entitled  to  the  measurements  of  the  exposed  surfaces  when  the  work 
was  cbmpleted,  and  that  the  court  might  have  so  ruled  as  matter  of 
law,  for  the  provisions  of  the  contract  are  not  ambiguous,  and  there 
was  no  occasion  for  parol  evidence  to  aid  in  their  construction. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  appellant  to  abide  the  event.  AH  con- 
cur. 


EDELSTEIN  v.  SPIEtBERGER. 

(Supreme  Court,  Appellate  Division,  First  Department    June  3,  1921.) 

Damages  <9==>79(5)— Where  definite  and  eertain*  partltti  cannot  provide  lor 
ilquidatien  of  damage  by  seiler^e  retontion  of  instaUmento  paid. 

Where  corporate  stock  was  sold  on  installments,  the  damages  are  cer- 
tain and  liquidated  by  law,  and  the  parties  cannot  provide  for  forfeiture 
of  the  amount  already  paid  as  liquidated  damages,  for  the  parties  can 
provide  for  liquidation  of  damages  only  when  they  are  uncertain,  specu- 
lative, or  difficult  of  computation ;  therefore  a  provision  that,  in  event  of 
failure  of  the  purchaser  to  consummate  the  agreement,  payments  made 
should  be  retained  for  liquidated  damages  is  not  enforceable. 

Laughlln  and  Greenbaum,  JJ.,  dissenting. 

Appeal  from  Special  Term,  New  York  County. 

Action  by  Ike  Edelstein  against  Ignatz  Spielberger.  From  an  order 
overruling  a  demurrer  to  the  complaint,  defendant  appeals.  Order  af- 
firmed. 

Argued  before  DOWLING,  LAUGHLIN,  PAGE,  MERRELL, 
and  GREENBAUM,  JJ. 

Charles  H.  Herbst,  of  New  York  City,  for  appellant. 

Nathan  Friedman,  of  New  York  City  (J.  M.  Poss,  of  New  York 
City,  of  counsel),  for  respondent. 

PAGE,  J.  The  complaint  alleges  that  the  plaintiff  and  defendant 
entered  into  an  agreement  in  writing  on  January  5,  1920,  wherein  the 

^ss>Vat  other  cues  see  same  topic  6  KSY-NUMBBH  in  a,U  Kej-Numbered  Dlgeeti  «  Indexes 
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defendant  agreed  to  purchase  from  the  plaintiff  SO  shares  of  the  capital 
stock  of  a  corporation  known  as  Greenfield  Cohen,  Incorporated,  then 
in  possession  of  the  plaintiff,  and  50  shares  of  the  stock  of  the  same 
company  contracted  for  by  the  plaintiff,  but  which  had  not  been  at  that 
time  delivered  to  him,  in  consideration  of  the  sum  of  $10,750,  to  be 
paid  $1,000  on  January  5,  1920,  $4,000  on  or  before  January  15,  1920, 
$5,000  on  or  before  February  15,  1920,  and  $750  by  delivering  a  prom- 
issory note  payable  on  or  before  March  15,  1920.  By  the  terms  of  the 
agreement,  which  is  annexed  to  the  complaint  and  made  a  part  thereof, 
it  was  provided  as  follows : 

"Second.  It  is  agreed  that  until  final  payments  are  made  in  pursuance  to 
the  terms  of  this  contract,  that  the  certificate  of  stock  for  fifty  (50)  shares 
of  stock  now  owned  by  the  party  of  the  first  part  shall  be  deposited  with 
Nathan  Friedman,  of  309  Broadway,  New  York  City,  indorsed  in  blank,  to  be 
held  by  the  said  Nathan  Friedman  until  the  final  payments  are  made  by  cash 
and  note,  at  which  time,  upon  such  final  payments,  the  said  stock  shall  be 
turned  over  to  the  party  of  the  second  part,  and  at  which  time,  the  party  of 
the  first  part  will  execute  an  assignment  of  his  claim  to  the  other  fifty  (50) 
shares  of  stock  above  mentioned,  to  the  said  party  of  the  second  part.'* 

"Fifth.  It  is  apreed  that  in  the  event  of  the  failure  of  the  party  of  the 
second  part  to  make  any  of  the  payments  provided  for  herein,  then  and  in  that 
event,  the  monies  already  paid  on  account  shall  be  retained  by  the  party  of 
the  first  part,  as  and  for  liquidated  damages,  and  the  stock  owned  by  him 
shall  continue  to  be  his  sole  property  and  the  party  of  the  first  part  may 
enforce  any  and  all  rights  which,  he  has  under  and  in  pursuance  to  the  agree- 
ment of  April  19,  1919." 

The  complaint  then  alleges  that  the  plaintiff  received  on  account 
of  the  purchase  price  of  said  shares  the  sum  of  $5,000,  and  that  the 
defendant  failed  and  refused  to  pay  $5,750,  although  duly  demanded, 
and  although  the  said  stock  was  duly  tendered,  together  with  an  as- 
signment of  the  plaintiff's  rights  to  the  50  shares  of  stock  not  yet  own- 
ed by  him,  and  that  plaintiff  otherwise  duly  performed  all  the  terms, 
covenants,  and  conditions  of  the  agreement  on  his  part  to  be  perform- 
ed, and  that  shortly  after  the  15th  day  of  February,  1920,  a  petition  in 
bankruptcy  was  filed  against  said  Greenfield  Cohen,  Incorporated,  and 
thereafter  the  assets  of  said  corporation  were  solcj  to  satisfy  the  claims 
of , creditors,  and  the  stock  became  totally  worthless.  Judgment  is 
demanded  for  $5,750.  The  defendant  demurred  to  the  complaint  on 
the  ground  of  insufficiency. 

The  claim  of  the  defendant  is  that  under  the  "fifth"  paragraph  of  the 
agreement  above  set  forth,  upon  the  failure  of  the  defendant  to  per- 
form the  contract  on  his  part  by  making  the  payments  in  accordance 
with  the  contract,  the  plaintiff  is  entitled  to  retain  any  moneys  paid  as 
liquidated  damages,  and  that  therefore  it  appears  upon  the  face  of  the 
complaint  that  the  plaintiff  has  no  cause  of  action  to  recover  the  bal- 
ance due.  It  is  true  that  the  agreement  so  provides,  but  the  parties  to 
a  contract  can  only  provide  for  the  liquidation  of  damages  in  case  the 
damages  are  uncertain,  speculative,  or  difficult  of  computation,  and 
where  the  contract  calls  for  the  sale  of  personal  property,  payment 
to  be  made  in  installments,  and  certain  installments  are  paid  on  ac- 
count, and  the  defendant  defaults  on  subsequent  payments,  the  damages 
are  certain  and  liquidated  by  law.    It  is  not  necessary  or  proper  for  the 
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parties  to  provide  for  the  forfeiture  of  the  amount  already  paid  as 
liquidated  damages.  The  damages  in  this  case  are  certain,  and  capable 
of  exact  computation,  and  are  not  speculative. 

The  order  should  be  affirmed,  with  $10  costs  and  disbursements. 

DOWLING  and  MERRELL,  JJ.,  concur. 

LAUGHLIN,  J.  (dissenting).  It  is  also  recited  in  the  agreement  up- 
on which  this  action  was  predicated  that  on  the  19th  of  April,  1919, 
an  agreement  was  made  between  the  plaintiff  herein  and  one  Isaac 
Cohen  and  the  defendant,  by  which  Cohen  and  the  defendant  agreed  to 
sell  and  deliver  to  the  plaintiff  100  shares  of  the  capital  stock  of  the 
Greenfield  Cohen,  Incorporated,  and  that  50  shares  of  the  stock  had 
been  fully  paid  for  and  delivered  to  the  plaintiff,  and  that  the  remaining 
50  shares  were  to  be  delivered  to  him  upon  certain  payments  made  and 
to  be  made  by  him  to  them,  and  that  the  defendant  was  desirous  of 
purchasing  the  50  shares,  which  had  been  paid  for  and  delivered  to  the 
plaintiff,  and  all  of  the  plaintiff's  rights  to  the  remaining  50  shares,  for 
which  plaintiff  had  paid  in  part,  but  which  had  not  been  delivered  to 
him.  This  is  an  action  on  the  contract  niade  between  the  pfcintiff  and 
defendant  on  the  5th  of  January,  1920,  to  recover  the  balance  of  the 
purchase  price  of  the  stock  which  the  defendant  by  that  contract  agreed 
to  pay. 

As  I  construe  the  fifth  paragraph  of  that  agreement,  quoted  in  the 
opinion  of  Mr.  Justice  PAGE,  in  the  event  that  the  defendant  failed  to 
make  any -of  the  payments  which  it  was  therein  provided  he  should 
make,  it  was  agreed  that  the  stock  should  remain  the  sole  property  of 
the  plaintiff,  and  that  the  defendant  should  forfeit  to  the  plaintiff,  as 
liquidated  damages,  all  moneys  theretofore  paid  on  account  of  the 
purchase  price  of  the  stock,  and  that  the  plaintiff  might  enforce  any  and 
all  rights  which  he  had  under  and  pursuant  to  the  agreement  of  April 
19,  1919,  to  which  reference  has  been  made,  which  was  not  to  be  deem- 
ed abrogated  by  the  later  agreement  of  January  5,  1920,  unless  there 
was  full  performance  thereof  by  the  defendant.  Defendant,  having 
failed  to  make  all  of  the  payments  as  provided  in  the  agreement  of 
January  5,  1920,  forfeited  his  right  to  acquire  the  stock  thereunder; 
and,  being  thus  guilty  of  a  breach  of  the  contract,  he  could  maintain 
no  action  thereon,  either  for  the  recovery  of  the  stock  or  of  the  pay- 
ments which  he  had  made  on  account  of  the  purpose  price  thereof. 
Page  V.  McDonnell,  55  N.  Y.  299;  Lawrence  v.  Miller,  86  N.  Y.  131 ; 
Chaude  V.  Shepard,  122  N.  Y.  397,  25  N.  E.  358. 

By  this  agreement,  therefore,  the  parties  merely  stipulated  their  legal 
rights  with  respect  to  the  stock  in  the  event  of  a  breach  of  the  con- 
tract by  the  defendant,  in  accordance  with  settled  law  applicable  to 
such  a  breach.  I  think  that  the  effect  of  the  agreement  was  to  relieve 
defendant  from  making  any  further  payment  for  the  stock  in  case  he 
made  default,  and  that  in  that  event  the  plaintiff  was  relieved  of  any  ob- 
ligation with  respect  to  selling  and  delivering  the  stock  to  the  defend- 
ant under  that  agreement  of  April  19,  1919.  As  I  view  the  case,  it  was 
optional  with  the  defendant  whether  to  continue  making  the  payments 
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and  thereby  acquire  the  right  to  the  delivery  of  the  stock  to  him,  or 
to  forfeit  such  right  by  defaulting  with  respect  to  all ;  and  in  that  event 
plaintiff  could  maintain  no  action  against  the  defendant  for  the  balance 
of  the  purchase  price. 

That  is  the  sole  point  presented  for  decision  on  this  appeal,  for  I  think 
we  are  not  now  concerned  with  the  validity  of  the  stipulation  of  the 
parties  to  the  effect  that  the  plaintiff  might  retain  all  payments  made  by 
the  defendant  as  liquidated  damages.  I  am  of  opinion,  therefore,  that 
the  complaint  fails  to  state  a  cause  of  action,  and  that  the  demurrer 
thereto  on  that  ground  was  well  taken,  and  should  have  been  sustained, 
and  that  the  order  should  be  reversed,  with  $10  costs  and  disbursements, 
and  the  demurrer  sustained,  with  $10  costs. 

GREENBAUM,  J.,  concurs. 


JACOB  DOLD  PACKING  CO.  v.  LAMFB. 

(Supreme  ^urt.  Extraordinary  Trial  Term,  Saratoga  County.   April  28, 1021.) 

Guaranty  <9=»53(1)— ModtflcatioD  wtthout  guaraiitoi^s  eoDflenl  discfaanBed 
guajrantor. 

Where  all  guaranties  and  orders  taken  by  particular  salesman  were 
subject  to  acceptance  by  employer's  order  department,  and  where  em- 
ployer had  refused  to  sell  goods  to  a  buyer  without  a  gaaranty,  salesman's 
modification  of  guaranty  before  acceptance  by  employer  discharged  guar- 
antor of  liability  even  for  the  original  amount;  the  guaranty  In  its 
original  amount  never  having  been  accepted  by  the  employer. 

Action  by  the  Jacob  Dold  Packing  Company  against  Enrnia  Lampe. 
Complaint  dismissed. 

Butler,  Kilmer  &  Corbin,  of  Saratoga  Springs,  for  plaintiff. 
Edward  D.  Eddy,  of  Saratoga  Springs,  for  defendant. 

BORST,  J.  On  the  stipulated  facts  in  this  case,  tried  before  the 
court  without  a  jury,  it  appears  that  plaintiff  was  a  meat  packer  and 
dealer,  and  had  in  its  employ  one  Fred  J.  Robertson  as  salesman.  All 
guaranties  and  orders  taken  by  Robertson  for  plaintiff  were  subject 
to  acceptance  by  plaintiff's  credit  department  at  Buifalo.  Before  per- 
mitting an  order  through  Robertson  to  be  filled,  the  credit  department 
of  plaintiff  approved  it  and  accepted  the  guaranty,  if  any  accompanied 
it.  Plaintiff  had  refused  to  sell  goods  to  one  John  Pilger  without  a 
guaranty,  and  on  June  3,  1919,  Robertson  called  on  the  defendant,  and 
obtained  from  her  a  guaranty  of  payment  to  plaintiff  of  purchases  that 
should  be  made  of  it  by  Pilger  to  the  extent  of  $500  during  the  period 
of  one  year.  Thereafter,  and  before  forwarding  the  same  to  plain- 
tiff, and  without  the  consent  or  authority  of  defendant,  Robertson 
changed  the  guaranty  from  $500  to  $750,  and  then  sent  the  same,  so 
changed,  with  an  order  from  Pilger,  to  plaintiff.  The  guaranty  in  its 
changed  form,  with  the  order,  was  accepted.    Thereafter  Pilger  pur- 

^=9For  oUier  cases  see  same  topic  A  KET-NUMBBR  in  aU  Key-Numbarad  Digests  A  Index* 
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chased  goods  from  time  to  time  of  plaintiff,  paying  for  some  of  the 
same,  but  was  indebted  to  the  plaintiff  at  the  time  of  the  commencement 
of  this  action  in  a  sum  largely  in  excess  of  the  amount  of  the  guaranty 
as  changed.  This  action  was  commenced  on  the  guaranty  in  its  changed 
form,  but  was  thereafter,  by  an  amended  complaint,  changed  to  an  ac- 
tion upon  the  guaranty  in  its  original  form.  Robertson  never  com- 
municated to  plaintiff  that  he  had  changed  the  guaranty  until  after  the 
commencement  of  this  action. 

On  this  statement  of  facts  plaintiff  may  not  recover.  The  guaranty 
was  not  to  become  effective  until  it  had  been  received  and  accepted,  and 
credit  extended  upon  it  by  the  plaintiff.  The  latter  never  received  the 
guaranty  as  executed  by  the  defendant.  It  received  and  accepted,  and 
sued  in  the  first  instance  upon  a  supposed  guaranty  from  defendant  for 
$750.  The  contract  was  executory,  and  never  became  complete  by  an 
acceptance  by  the  plaintiff.  It  never  was  a  valid  instrument  for  any 
purpose,  because  it  was  vitiated  by  a  fraudulent  alteration  before  it 
had  any  inception.  Crawford  v.  West  Side  Bank,  100  N.  Y.  50,  2  N. 
E.  881,  53  Am.  Rep.  152. 

This  case  is  to  be  distinguished  from  those  where  there  was  an 
acceptance  by  plaintiff,  or  by  its  authorized  agent,  and  then  a  change 
without  authority  from  plaintiff.  Such  are  the  cases  cited  by  plain- 
tiff of  Gleason  v.  Hamilton,  64  Hun,  96,  19  N.  Y.  Supp.  103 ;  affirmed 
138  N.  Y.  353,  34  N.  E.  283,  21  L.  R.  A.  210;  Kingan  &  Co.  v.  Silvers, 
13  Ind.  App.  80,  37  N.  E.  413.  Waldorf  v.  Simpson,  15  App.  Div. 
297,  44  N.  Y.  Supp.  921,  has  so  many  distinguishing  facts  from  the 
present  case  that  it  is  not  controlling. 

The  guaranty,  when  received  by  plaintiff,  bore  on  its  face  clear  evi- 
dence of  having  been  changed,  and  it  might  well  be  urged  that  plain- 
tiff should  have  taken  note  of  *its  then  condition.  However,  as  the 
guaranty  was  changed  before  delivery,'  it  is  not  necessary  to  pass  upon 
other  considerations  urged  against  plaintiflf's  right  to  recover. 

A  proposed  decision  may  be  submitted,  dismissing  the  complaint 


FINCH  V.  L.  B.  FOSTER  CO.,  Ida. 

(Snpreme  Court,  Appellate  Division,  First  Bepartment.    May  27,  1921.) 

1.  Pleading  <e=»237(8)— Court  aJk  Trial  Term  cannot  allow  amendment  sab- 
stantially  elian^ne  cause  of  action. 

A  complaint  alleged  that  defendant  tfgreed  to  sell  to  plaintiff  1,000  tons 
of  steel  rails  at  $54  a  ton,  that  plaintiff  resold  the  same  to  another  at 
$56  per  ton,  and  that  it  was  thereafter  agreed  that  plaintiff  should 
transfer  this  order  to  defendant,  the  latter  then  to  make  an  order  direct 
with  the  third  party  for  the  rails  at  $66  per  ton,  and  to  pay  plaintiff  $2 
*  per  ton  commission.  The  proof  showed  that  the  agreement  for  the  sale 
and  purchase  of  the  rails  was  made  directly  by  defendant  with  the  third 
party  without  the  intervention  of  plaintiff.  Held,  it  was  error  at  Trial 
Term  to  allow  plaintiff  to  amend  his  complaint  to  conform  to  the  proof; 
the  court  not  "having  the  power  to  allow  an  amendment  substantially  chang- 
ing the  cause  of  action. 

^BsFor  other  cases  see  same  topic  A  KBY-NUMBBR  in  aU  Key-Numbered  Dtsests  A  Iiulex« 
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2.  Sales  <$=»4ia— Evidence  held  to  present  theory  of  recovery  tnoDnsistent  with 
statement  of  cause  of  action. 

Where  plaintiff  alleged  that  defendant  agreed  to  sell  to  him  1,000  tons  of 
steel  rails  at  $54  per  ton,  and  that  he  thereafter  resold  the  same  to  an- 
other party  at  $56  per  ton,  and  transferred  this  order  to  defendant  in  con- 
sideration of  defendant's  promise  to  pay  him  $2  per  ton  commission,  evi- 
dence that,  when  he  entered  into  a  former  contract  for  the  resale  to  the 
same  party  of  600  tons  of  rails,  purchased  hy  him  from  defendant,  the 
order  for  which  he  transferred  to  defendant,  with  a  similar  understanding 
as  to  commission,  defendant  gave  him  the  same  price  on  the  further  lot 
of  1,000  tons  for  said  party,  stating  that  the  latter  was  plaintiff's  customer 
and  defendant  would  protect  him,  was  improperly  received,  as  plaintiff 
failed  to  prove  the  cause  of  action  alleged  in  the  complaint. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  J.  Harvey  Finch  against  the  L.  B.  Foster  Company,  Incor- 
porated. From  a  judgment  of  the  Supreme  Court,  entered  on  the 
verdict  of  a  jury  in  favor  of  the  plaintiff,  and  from  an  order  denying 
a  motion  for  a  new  trial,  defendant  appeals.  Judgment,  reduced,  and 
affirmed,  as  modified. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHUN,  SMITH.  PAGE, 
and  MERRELL,  JJ. 

Jerome  Wilzin,  of  New  York  City  (I.  Maurice  Wormser,  of  New 
York  City,  of  counsel),  for  appellant. 

John  T.  McGovem,  of  New  York  City  (Joseph  Dannenberg,  of  New 
York  City,  of  counsel),  for  respondent. 

PAGE,  J.  The  complaint  contains  two  causes  of  action.  The  first 
alleges  that  on  or  about  the  6th  day  of  May,  1920,  the  plaintiff  and 
defendant  entered  into  an  agreement  whereby  the  defendant  agreed 
to  sell  to  the  plaintiff  600  gross  tons  of  steel  rails  at  $54  a  gross  ton, 
and  that  thereafter,  on  the  same  day,  the  plaintiff  entered  into  an 
agreement  with  Manuel  Caragol  &  Son,  Incorporated,  for  the  sale  of 
the  merchandise  previously  purchased  by  the  plaintiff  from  the  defend- 
ant for  the  sum  of  $56  per  gross  ton,  and  the  plaintiff,  at  the  special 
instance  and  request  of  the  defendant  herein,  turned  over  the  said 
agreement  to  the  defendant  for  the  purpose  of  having  the  order  filled, 
in  consideration  whereof  the  defendant  herein  promised  and  agreed 
with  the  plaintiff  that  the  defendant  would  pay  the  plaintiff  a  com- 
•  mission  of  $2  per  gross  ton,  and  that  the  defendant  filled  the  order  and 
shipped  said  merchandise  amounting  to  630  tons,  and  that  the  defend- 
ant is  indebted  to  the  plaintiff  in  the  sum  of  $1,260. 

The  second  cause  of  action  alleges-  that  on  or  about  the  19th  day 
of  May,  1920,  the  defendant  agreed  to  sell  to  the  plaintiff  1,000  gross 
tons  of  steel  rails  at  $54  per  ton,  and  the  necessary  spikes  at  $4  per 
100  pounds,  and  that  thereafter  the  plaintiff  resold  said  merchandise 
to  Manuel  Caragol  &  Son,  Incorporated,  at  $56  per  gross  ton,  and 
it  was  thereafter  agreed  between  the  plaintiff  and  defendant  that  the 
plaintiff  was  to  transfer  his  order  from  said  Manuel  Caragol  &  Son, 
Incorporated,  to  the  defendant,  and  the  defendant  was  to  make  an  or- 
der direct  with  Manuel  Caragol  &  Son,  Incorporated,  for  said  merchan- 

^ss>Vor  other  cases  see  same  topic  A  KBY^NUMBQR  in  all  Key-Numbered  Dlsesta  4  lodeiti 
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dise  at  $56  per  ton,  together  with  the  spikes  at  $4  per  100  pounds,  and 
in  consideration  thereof  the  defendant  promised  and  agreed  to  pay  the 
plaintiff  $2  per  gross  ton  for  all  of  the  merchandise  shipped  by  the  de- 
fendant to  Manuel  Caragol  &  Son,  Incorporated,  payment  to  be  made 
when  Manuel  Caragol  &  Son,  Incorporated,  paid  for  the  said  merchan- 
dise ;  that  thereafter  Manuel  Caragol  &  Son,  Incorporated,  entered  in- 
to a  contract  with  the  defendant  for  the  purchase  of  said  merchandise 
at  $56  per  gross  ton,  and  that  the  total  amount  delivered  amounted 
to  1,090  gross  tons,  for  which  the  defendant  received  payment,  and  that 
there  became  due  $2,180.    Judgment  is.  demanded  for  $3,440. 

The  indebtedness  under  the  first  cause  of  action  was  admitted,  and 
the  money  deposited  into  court  after  the  commencement  of  the  action. 
Over  the  objection  and  exception  of  the  defendant's  counsel,  the  plain- 
tiff was  allowed  to  prove  that  on  the  7th  day  of  May,  when  the  contract 
was  entered  into  for  the  resale  of  the  600  tons  to  Caragol  &  Son, 
Incorporated,  the  defendant  gave  him  a  price  on  a  further  lot  of 
1,000  tons  at  the  same  price  for  Caragol,  stating  that  Caragol  was 
the  plaintiff's  customed  and  the  defendant  would  protect  him.  It  was 
proved  that  the  agreement  for  the  sale  and  purchase  of  the  1,000  tons 
of  steel  rails  was  made  directly  by  the  defendant  with  Manuel  Caragol 
&  Son,  Incorporated,  on  the  20th  day  of  May,  1920,  without  the  in- 
tervention of  the  plaintiff  at  all.  On  ttie  24th  day  of  May,  1920,  plain- 
tiff wrote  to  the  defendant : 

"Please  note  that  I  have  induced  my  cnstomer,  Messrs.  Manuel  Caragol  & 
Son,  Incorporated,  to  place  an  additional  order  with  you  for  1,000  tons  of 
80-poui.cl  rail,  the  same  as  covered  by  their  order  to  you  of  May  7th,  and  ask 
that  you  protect  me  on  this  business,  the  same  as  on  the  600-ton  order." 

[11  The  plaintiff  was  allowed  to  amend  his  complaint  to  conform 
to  the  proof,  and  has  recovered  judgment  for  the  full  amount  claimed. 
The  plaintiff's  theory  is  that  he  was  entitled  to  a  commission  of  $2  per 
ton  for  having  effected  the  sale  of  1,000  tons,  pursuant  to  an  agreement 
made  on  the  7th  day  of  May,  1920.  This  is  an  entirely  different  cause 
of  action  from  that  alleged  in  the  complaint,  which  was  that  the  de- 
fendant had  sold  to  the  plaintiff  1,000  tons  of  steel  rails  on  the  19th 
day  of  May,  1920,  and  that  thereafter  the  plaintiff  resold  the  same  to 
Caragol  at  a  profit  of  $2  per  ton  and  turned  his  contract  over  for 
execution  to  the  defendant.  The  court  did  not  have  the  power  at  Trial 
Term  to  allow  an  amendment  to  the  complaint  substantially  changing 
the  cause  of  action,  nor  did  the  court  have  the  power  to  grant  the  mo- 
tion to  amend  to  conform  to  the  proof  which  was  received  over  the 
defendant's  objection  and  exception.  Grossman  Mfg.  Co.  v.  N.  Y.  Cent. 
R.  Co.,  181  App.  Div.  764,  769,  169  N.  Y.  Supp.  213. 

[2]  The  evidence  was  improperly  received.  The  plaintiff  failed  en- 
tirely to  prove  the  second  cause  of  action  alleged  in  the  complaint,  and 
the  motion  to  dismiss,  made  at  the  close  of  the  plaintiff's  case  and  at 
the  close  of  the  entire  case,  should  have  been  granted. 

The  second  cause  of  action,  therefore,  should  be  dismissed,  and  the 
judgment  reduced  to  $1,272,  with  interest  and  costs,  and,  as  modified, 
affirmed,  with  costs  to  the  appellant.   All  concur. 
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In  re  LEVINSON. 

(Supreme  Court,  Appellate  Division,  First  Department.    May  27,  1921.) 

1.  Attamey  and  clieot  <@=944(1) — Court  may  investigate  contracts  by  at- 

torneys for  remuneration. 

While  attorneys  at  law  are  privileged  to  make  contracts  with  their 
clients  for  remuneration  for  services,  the  court  is  invested  with  power  over 
its  officers,  and  is  authorized  to  investigate  dealings  between  those  officers 
and  their  clients,  to  see  that  the  conduct  of  its  officers  is  fair,  honest,  and 
straightforward ;  so,  in  disciplinary  proceedings,  defense  that  only  breach 
of  contract  occurred  was  unavailing. 

2.  Attorney  and  dient  ^=»44(2) — ^Failure  to  repay  portion  of  retainer  fee  mis- 

conduct neeesaitating  suspension. 

Where  an  attorney,  who  accepted  retainers  from  draftees,  agreed  to  re- 
pay one-half  of  the  retainer  fee  In  case  he  did  not  obtain  for  them  de- 
ferred classification,  his  failure  to  make  repayment  where  his  clients  were 
inducted  into  service  is  professional  misconduct,  warranting  suspension. 

In  the  matter  of  the  disciplinary  proceedings  instituted  by  the  Asso- 
ciation of  the  Bar  of  the  City  of  New  York  against  Benjamin  Levin- 
son,  an  attorney.    Respondent  suspended. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWLING, 
MERRELL,  and  GREENBAUM,  JJ. 

Einar  Chrystie,  of  New  York  City  (Edward  J.  McGuire,  of  New 
York  City,  of  counsel),  for  petitioner. 
Respondent,  pro  se. 

CLARKE,  P.  J.  The  respondent  was  admitted  to  the  bar  at  a  term 
of  the  Appellate  Division,  First  Department,  in  June,  1899,  and  was 
practicing  in  the  First  judicial  district  at  the  time  he  committed  the 
acts  complained  of. 

The  petition  alleges  that  he  has  been  guilty  of  misconduct  as  an  at- 
torney at  law,  with  four  specifications.  The  learned  official  referee 
has  found  him  not  guilty  of  the  first  specification.  The  second  is  as 
follows : 

In  October,  1918,  the  respondent  received  the  sum  of  $200  for  serv- 
ices to  be  rendered  in  behalf  of  Jacob  Fleitman,  who  had  been  class- 
ified in  class  1,  pursuant  to  the  provisions  of  the  Selective  Service  Law 
(U.  S.  Corap.  St.  §§  2044a-2044k).  The  money  was  paid  to  the  re- 
spondent upon  the  express  condition  and  agreement  by  respondent  that, 
if  for  any  reason  the  respondent  failed  to  secure  Fleitman's  reclassifica- 
tion into  class  5,  the  respondent  would  return  $100  thereof.  The  re- 
spondent did  not  render  any  substantial  service  in  behalf  of  his  client 
Fleitman  was  not  reclassified,  but  was  inducted  into  the  military  serv- 
ice of  the  United  States.  The  respondent  has  refused  to  return  any 
part  of  the  money  paid  to  him  as  aforesaid. 

The  third  charge  states  a  similar  agreement  with  one  Cebarsky,  and 
the  fourth  charge  is  as  follows : 

That  in  September,  1918,  the  respondent  received  the  sum  of  $75 
for  services  to  be  rendered  in  behalf  of  one  Nathan  Cohen  in  con- 
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nection  with  his  registration  and  reclassification  tinder  the  Selective 
Service  Law.  Cohen  was  inducted  into  the  military  service  of  the 
United  States  and  sent  to  France.  The  respondent  did  not  render  any 
substantial  service  in  behalf  of  his  client.  The  respondent  has  refused 
to  return  any  part  of  the  money  received  by  him  as  aforesaid. 

As  to  charges  2  and  3  the  respondent  admits  the  agreement  and  re- 
ceipt of  payment  and  denies  the  rest.  As  to  the  fourth  charge  he  ad- 
mits the  agreement  and  the  receipt  of  $70,  denying  in  his  answer  the 
remaining  allegations.  The  learned  official  referee  has  reported  as  to 
charge  2,  that — 

"It  clearly  appears  from  the  eyldence  that  the  respondent  In  the  referee's 
opinion  rendered  no  substantial  service  to  Fleitman  for  the  $200  fee  he  re- 
ceived, nor  did  he  ever  refund  the  $100  as  required  by  the  explicit  terms  of  the 
agreement  embodied  in  the  receipt.  Respondent  dainu  that  he  tendered  this 
amount  to  Fleitman,  but  Fleitman  refused  to  accept  it.  I  find  upon  the  second 
charge  that  the  respondent  was  guilty  of  unprofessional  conduct,  in  that  he 
did  not  to  any  appreciable  degree  carry  out  the  conditions  with  his  client" 

As  to  the  third  charge  he  reports: 

"It  is  clear,  from  a  thorough  examination  of  the  testimony,  that  the  com- 
Idaining  witness*  discharge  from  the  army  was  due  to  no  service  rendered  for 
him  by  respondent.  It  is  also  undisputed  tliat  no  part  of  the  fee  was  ever  re- 
funded by  respondent,  as  required  by  his  agreement  of  retainer.  Therefore 
upon  charge  No.  3,  concerning  JuUus  Cebarsky,  I  find  the  respondent  guUty 
of  misconduct  as  an  attorney  at  law."  ' 

As  to  charge  4  he  reports : 

"It  appears  from  the  respondent's  direct  testimony  that  the  original  agree- 
ment of  $200  was  abandoned  by  him  voluntarily,  and  that  he  agreed  to  refund 
$37.50.  The  evidence  is  undisputed  that  no  part  of  the  fee  was  ever  refunded 
by  respondent,  and  upon  charge  4  I  find  the  respondent  guilty  of  misconduct, 
in  that  he  did  not  make  the  refund  called  for  by  bis  agreement." 

The  United  States  Selective  Service  Law  of  May  18,  1917,  provided 
that  all  males  between  the  ages  of  21  and  30  were  required  to  be 
registered,  and  thereafter  made  subject  to  draft  according  to  its  terms 
in  the  military  forces  authorized  by  the  act,  unless  either  exempted  or 
excused  (section  5  of  the  act)  section  79  [of  the  rules  and  regulations 
thereunder]  provided  that  any  registrant  who  was  found  to  be  a  resi- 
dent alien  (and  not  an  alien  enemy),  who  had  not  declared  his  intention 
to  become  a  citizen  of  the  United  States,  should  be  placed  in  class  5 
of  the  registrants,  unless  he  waived  expressly  his  exemption.  In  class 
5  were  placed  those  who  were  permanently  incapacitated  and  those 
wholly  unfit  and  incapable  of  military  service. 

There  was  a  simple  question  of  fact  presented  in  each  case  before  the 
local  board,  which  was  whether  the  registrant  was  a  nondeclarant  alien, 
and  therefore  entitled  to  be  placed  in  class  5  as  wholly  exempted  from 
military  service. 

The  respondent  alleges  that  he  had  been  for  a  number  of  years  at- 
torney for  the  Immigrant  Aid  Society,  and  that  in  the  course  of  his 
work  he  had  been  brought  in  contact  with  hundreds,  if  not  thousands, 
of   immigrants  and  aliens,  and  that  they  came  to  him  with  their 
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grievances  at  the  time  of  this  confusion  in  the  administration  of  the 
Selective  Service  Law  as  regards  aliens;  that  he  found  in  many  in- 
stances that  the  local  boards  had  placed  nondeclarant  aliens  in  class 
1,  as  subject  to  military  duty,  who  ought  not  to  have  been  so  classified; 
that  he  deemed  it  the  legal  right  of  these  persons  to  have  a  review 
of  the  action  of  the  local  boards  by  the  courts,  and  that  in  the  case  en- 
titled United  States  ex  reL  Samuel  Miller  v.  Local  Exemption  Board 
No.  8  of  the  City  of  New  York  he  had  succeeded  in  obtaining  from  one 
of  the  judges  of  the  United  States  District  Court  in  this  district  the 
allowance  of  a  writ  of  certiorari  to  review  the  action  of  the  local  board, 
and  as  a  result  thereof  his  client  had  been  released  from  the  obligation 
of  service ;  that,  this  becoming  known,  a  number  of  other  nondeclarant 
aliens  had  come  to  him  for  aid  and  assistance  in  their  attempts  to 
avoid  military  service,  and  that  he  had  begun  some  22  other  certiorari 
proceedings,  but  that  none  of  the  other  United  States  judges  would  fol- 
low the  precedent  established  in  the  Miller  Case,  and  refused  the  writ; 
that  he  felt  that  as  these  were  test  cases,  and  that  if  he  succeeded  the 
result  would  be  for  the  benefit  of  all  of  the  people  that  came  to  him, 
he  was  entitled  to  charge  each  one  a  proportionate  fee  of  $200  to  pay 
for  his  general  services  in  the  matter,  making  an  agreement  to  refund 
one-half  of  the  amount  if  the  registrant  was  not  discharged  from 
service  for  any  cause.  He  claims  to  have  paid  back  one-half  the 
amount  received  from  all  of  his  clients  with  the  exception  of  the 
three  named  in  the  second,  third,  and  fourth  specifications  of  the 
charges  in  the  petition.  He  further  claims  that'  at  the  utmost  all  that 
has  been  shown  is  a  breach  of  contract,  in  that  he  has  not  paid  back 
the  amount  agreed  upon,  and  for  such  breach  of  contract  an  action 
might  lie,  but  that  he  would  not  be  amenable  therefor  to  disciplinary 
proceedings. 

[1]  The  respondent  loses  sight  of  the  fact,  however,  that  while  at- 
torneys at  law  are  privileged  to  make  contracts  with  their  clients  for 
remuneration  for  services,  yet  the  court  is  vested  with  a  supervisory 
control  over  its  officers,  and  is  authorized  to  investigate  dealings  be- 
tween those  officers  and  their  clients,  to  see  that  the  conduct  of  its 
officers  is  fair,  honest,  and  straightforward,  and  that  their  clients  are 
neither  deceived  nor  defrauded  in  their  relations  with  their  attorneys, 
and,  while  the  court  does  not  summarily  or  by  disciplinary  proceedings 
investigate  ordinary  business  contracts  made  by  attorneys,  yet  when 
the  basis  of  the  contract  is  the  professional  relation  of  attorney  and 
client  its  jurisdiction  is  plenary  and  ample. 

We  do  not  pass  upon  the  question  of  the  legality  of  the  contracts 
of  retainer,  as  no  such  issue  was  presented  in  the  petition.  The  sole 
question  is  whether  the  respondent  earned  the  full  amount  paid  to  him 
by  his  efforts ;  that  is,  did  he  obtain  the  release  of  the  specified  individu- 
als from  military  service?  as  to  which  the  answer  must  be,  under  this 
evidence,  that  he  did  not. 

Secondly,  whether  he  has  repaid  to  them  the  amount  agreed  by  him 
to  be  repaid  upon  his  failure  to  accomplish  said  result,  it  is  established 
that  he  did  not. 
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[2]  Thirdly,  whether  the  facts  established  that  he  was  guflty  of  pro- 
fessional misconduct  in  not  so  repaying  them  the  amount  agreed  upon, 
the  answer  must  be  that  he  was.  An  enormous  amount  of  irrelevant  tes- 
timony was  taken  in  the  case.  The  brief  submitted  by  the  respond- 
ent consists  of  upwards  of  200  typewritten  pages,  the  greater  portion 
of  wRich  is  utterly  irrelevant  to  the  issues.  The  ultimate  fact  is  that 
he  did  nothing  for  the  particular  persons  mentioned  in  the  three 
charges  sustained  by  the  referee,  and  that  he  has  not  repaid  the 
amount  that  he  agreed  to. 

Our  conclusion  is  that  he  should  be  suspended  for  six  months.  Set- 
tle order  on  notice.    All  concur. 


FOOTE  ▼.  GREENFIELD. 

(Supreme  Ooort,  AppeUate  Division,  Fourtli  Department.    May  18,  1921.) 

Sales  <8=^S(2)-*No  estoppel  ss  malter  of  law  to  deny  agreement  was  not 

f^fi  ft\fnip(Mtfiil  lit  letter  not  read* 

Plaintiff,  because  shipping  to  defendant  certain  articles  after  defend- 
ant had  handed  to  him  a  letter  purporting  to  state  their  agreement,  on 
which  they  were  to  be  shipped,  is  not  estopped  as  matter  of  law  to  deny 
that  the  agreement  was  not  as  expressed  in  the  letter ;  he  testifying  that 
he  put  the  letter  in  his  pocket  without  reading,  relying  on  a  statement, 
then  made  by  defendant,  that,  if  there  was  anything  in  the  letter  not 
according  to  the  agreement,  he  would  fix  it  and  make  it  right. 

Appeal  from  Trial  Term,  Livingston  County, 

Action  by  Frank  J.  Foote  against  William  A.  Greenfield.  From  an 
adverse  judgment,  and  an  order  den)ring  a  motion  for  new  trial,  plain- 
tiff appeals.    Reversed,  and  new  trial  granted. 

Argued  before  KRUSE,  P.  J.,  and  HUBBS,  CLARK,  and  ROW- 
LAND L.  DAVIS,  JJ. 

George  R.  Graves,  of  Nunda,  for  appellant. 

Harry  L.  Allen,  of  Homell,  for  respondent. 

•  PER  CURIAM.  On  September  28,  1918,  the  plaintiff  and  defend- 
ant entered  into  an  oral  agreement  by  which  the  plaintiff  leased  to  the 
defendant  20  dump  wagons  for  a  rental  of  $12.50  per  month  for  each 
wagon.  Defendant  testified  that  it  was  agreed  that,  when  $95  rent 
was  paid  on  each  wagon,  the  title  to  the  wagons  was  to  vest  in  him. 
The  plaintiff  denied  that  and  testified  that  the  agreement  was  that  if 
the  United  States  government  took  over  the  wagons,  then  the  option 
to  vest  the  title  when  $95  was  paid  became  operative ;  otherwise,  not. 
On  September  30th  the  plaintiff  and  defendant  met  to  inspect  the 
wagons  at  a  place  near  Buffalo,  and  at  that  time  the  defendant  handed 
to  the  plaintiff  a  letter  purporting  to  state  the  agreement  entered  into 
between  the  parties,  and  stating  it  as  the  defendant  claimed  it  to  be 
upon  the  trial.  The  plaintiff  testified  that  he  said  at  that  time,  "I 
can't  stop  here  and  read  this  letter,"  and  that  the  defendant  said, 
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"Get  the  f^^agons  loaded  and  get  them  off,  and  if  there  is  anything  in 
that  letter  that  is  not  according  to  our  understanding  and  our  agree- 
ment, we  will  fix  it  up  and  make  it  right."  The  plaintiff  testified  that 
he  put  the  letter  in  his  pocket  without  reading  it ;  that  when  he  got 
home  three  or  four  days  later,  and  after  the  wagons  had  been  shipped, 
he  read  the  letter,  and  discovered  that  it  did  not  state  the  agreement 
as  he  testified  that  it  was.  He  then  wrote  to  the  defendant,  calling  his 
attention  to  that  fact.  The  defendant  upon  the  trial  testified  that,  in 
a  later  talk  with  the  plaintiff,  it  was  agreed  that  the  title  to  the  wagons 
should  vest  when  $90  rental  had  been  paid  on  each  wagon. 

The  trial  court  submitted  one  question  to  the  jury,  and  that  was 
whether  the  agreement  was  that  the  title  should  vest  when  $90  was 
paid  or  $95  on  each  wagon.  The  jury  found  that  the  agreement  was 
that  the  title  should  vest  when  $95  was  paid,  and  found  a  verdict  in 
favor  of  the  plaintiff  for  $100  and  interest.  The  defendant  had  paid 
$1,800  on  account  of  the  rentals  before  the  commencement  of  the  ac- 
tion. The  plaintiff  asked  to  have  the  question  submitted  to  the  jury 
as  to  what  the  real  contract  made  between  the  parties  was.  That 
request  was  denied,  and  the  plaintiff  excepted. 

The  defendant,  upon  this  appeal,  attempted  to  justify  the  ruling  of 
the  trial  court  upon  the  ground  that  the  plaintiff,  by  shipping  the  wag- 
ons after  he  had  put  the  letter  referred  to  in  his  pocket,  was  estopped 
and  bound  by  the  terms  of  the  letter.  The  evidence  of  the  plaintiff 
was  that  he  put  the  letter  in  his  pocket  without  reading  it,  relying  upon 
the  agreement  of  the  defendant  that  if  there  was  anything  in  the  let- 
ter not  according  to  the  agreement,  that  the  defendant  would  fix  it 
and  make  it  right.  Under  those  circumstances  there  was  no  estoppel 
as  a  matter  of  law.  It  was  error  for  the  trial  court  to  refuse  to  sub- 
mit to  the  jury  the  question  as  to  what  the  agreement  between  the 
parties  was,  and  to  hold  as  a  matter  of  law  that  the  plaintiff  could 
recover  only  $100  and  interest. 

Judgment  and  order  reversed,  and  new  trial  granted,  with  costs  to 
the  appellant  to  abide  the  event 


POMEROT  ▼.  NEW  ¥ORK  HIPPODROME  CORPORATION. 

(Supreme  CJourt,  Appellate  Division,  First  Department.    May  27,  1921.) 

1.  Patents  <3»209(1)— Where  licensor  failed  to  obtain  patent  eoTeriInc  the 
whole  matter  of  license,  there  was  a  failure  of  comideratlon. 

IB  an  action  for  royalties  under  a  license  to  defendant  to  use  a  device 
of  which  plaintiff  claimed  to  be  the  inventor  and  for  which  he  was  seeking 
a  patent,  where  plaintifiP  failed  to  obtain  the  patent  because  of  a  prior  one, 
but  did  receive  a  patent  as  an  Improvement  on  the  prior  patent,  held, 
that  there  was  no  consideration  for  the  contract,  even  assuming  that 
the  agreement  was- not  procured  by  the  fraud  of  plaintiff,  and  that  the 
suit  could  not  be  maintained;  defendant  not  having  been  furnished  a 
right  from  the  holder  of  the  former  patent  to  use  the  invention. 

^=»For  otber  cases  S6«  came  toDic  ft  KBY>NUMBER  in  all  Kej-Numbered  Digeets  a  lodexw 
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2.  Piiteiits  <»=>212(1)— Licensee  need  not  use  deTic^  where  licensor  pfoeuired 
only  an  improvenieoft  patent. 

Where  plaintiff  granted  defendant  a  license  to  use  a  device  for  whlcb 
plaintiff,  because  of  a  prior  patent,  was  subsequently  denied  the  patent 
sought  and  merely  allowed  an  Improvement  patent,  defendant  was  within 
its  rights  in  notifying  plaintiff  that  it  would  not  proceed  further  in  using 
the  device,  unless  a  settlement  could  be  made  with  the  holder  of  the 
prior  patent. 

Smith,  J.,  dissenting. 

Appeal  from  Appellate  Term,  First  Department. 

Action  for  royalties  by  Roy  J.  Pomeroy  against  the  New  York  Hip- 
podrome Corporation.  From  a  determination  of  the  Appellate  Term, 
afSrming  the  judgment  of  the  Mimicipal  Court,  rendered  in  favor  of 
the  plaintiff  for  $273,  and  order  denying  defendant's  motion  to  set 
aside  such  judgment  and  for  a  new  trial,  the  defendant  appeals.  De- 
termination and  judgment  reversed,  with  costs  and  disbursements  in 
the  Appellate  Term  and  the  Appellate  Division,  and  the  complaint  dis- 
missed, with  costs. 

Argued  before  CLARKE,  P.  J.,  and  DOWLING,  SMITH,  PAGE, 
and  GREENBAUM,  JJ. 

Nathan  Burkan,  of  New  York  City,  for  appellant. 
Harris  E.  Skinner,  of  New  York  City  (John  H.  Jackson,  of  New 
York  City,  of  counsel),  for  respondent. 

GREENBAUM,  J.  The  action  was  brought  to  recover  royalties 
alleged  to  be  due  for  the  first  five  weeks,  commencing  on  or  about 
September  1,  1919,  under  a  license  to  defendant  for  the  exhibition  of 
a  stage  device  known  as  a  "bubble  illusion,"  of  which  the  plaintiff  claim- 
ed to  be  the  inventor  and  owner.  The  agreement  was  in  writing,  dated 
May  16,  1919.    It  first  recites  the  following  preambles: 

"Whereas,  the  inventor  is  the  owner  of  [italics  ours]  a  certain  bnbble 
Illusion  upon  which  he  haa  heretofore  applied  for  letters  patent  in  the  Patent 
Office  of  the  United  States  of  America ;  and  whereas,  the  producer  desires  to 
secure  the  exclusive  license  to  manufacture  and  use  the  same  as  part  of  a 
theatrical  production  to  be  produced  in  the  New  York  Hippodrome  on  or  about 
September  1,  1019." 

It  then  provides  that  the  parties  agree  as  follows : 

"First.  The  said  inventor  hereby  grants  to  the  said  producer  an  exclusive 
license  to  manufacture  and  to  use  the  said  bubble  illusion  as  part  of  a  theatri- 
cal production  upon  the  stage  of  the  New  York  Hippodrome  and  for  no  other 
purpose  for  a  period  beginning  with  the  date  of  this  agreement  and  extending 
until  the  completion  of  the  run  of  the  production  to  be  opened  in  the  said 
theater  on  or  about  the  1st  day  of  September,  1019. 

"Second.  The  said  producer  hereby  promises  and  agrees  to  pay  to  the  said 
inventor,  beginning  September  1,  1919,  and  continuing  until  the  completion  of 
the  run  of  the  said  production,  as  royalty  for  the  rights  and  licenses  herein 
granted,  the  sum  of  $50  weekly,  payable  for  each  and  every  week  during  the 
said  term,  provided  the  said  bubble  Illusion  constructed  proves  to  be  satisfac- 
tory to  the  management  of  the  New  York  Hippodrome  on  or  before  September 
1,  1919." 

^B9For  other  eaiei  sm  samt  topte  4  KBT-NUHBBR  In  aU  Key-Numbered  Digests  ft  IndezM 
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The  complaint  alleges  the  making  of  the  agreement,  the  construction 
of  the  device,  its  acceptance  by  the  defendant  as  satisfactory  prior  to 
September  1,  1919,  and  the  due  performance  of  the  agreement  by 
the  plaintiff.  The  answer  sets  up  certain  denials  and  three  defenses, 
which  may  be  summarized  as:  (1)  A  failure  of  consideration  and 
false  representations  in  stating  that  the  plaintiff  was  the  inventor  and 
owner  of  the  device  and  of  the  exclusive  right  to  make,  copy,  use,  and 
vend  such  device,  and  that  it  was  a  patentable  invention ;  whereas,  in 
fact,  plaintiff  had  no  right  to  grant  a  license,  owing  to  the  grant  of  a 
prior  patent  to  one  Hanlon,  which  embodied  the  basic  features  of  the 
device  iri  question;  (2)  that  defendant  repudiated  and  rescinded  the 
license  agreement  and  discontinued  its  use;  and  (3)  that  the  device 
was  not  workable  and  was  unsatisfactory. 

[1]  Upon  the  oral  argument  before  us,  plaintiff's  counsel  conceded 
that  the  device,  which  was  the  subject-matter  of  this  controversy,  was 
an  infringement  upon  the  Hanlon  patent,  and  that  the  patent  finally 
issued  to  the  plaintiif  amounted  in  effect  to  an  improvement  upon  the 
Hanlon  invention.  It  follows  from  the  concession  that  plaintiff  was 
not  entitled  to  any  recovery.  It  appears  without  contradiction  that 
Morange,  the  owner  of  the  Hanlon  patent,  notified  the  defendant  that 
the  use  of  the  plaintiff's  device  would  be  an  infringement  upon  the 
Hanlon  patent.  After  this  notice,  the  defendant  informed  plaintiff 
that  it  would  discontinue  using  the  apparatus  unless  plaintiff  adjusted 
the  matter  with  Morange.    No  adjustment,  however,  was  effected. 

The  proofs  are  that,  when  the  parties  entered  into  the  agreement, 
proceedings  were  pending  in  the  United  States  Patent  Office  upon  the 
appUcation  of  the  plaintiff,  dated  April  30,  1919,  for  a  patent  covering 
all  the  features  of  the  "bubble  illusion"  as  they  were  represented  to 
the  defendant ;  that  the  claims  of  the  defendant  were  subsequently  dis- 
allowed, so  far  as  they  covered  certain  elements,  which  were  embodied 
in  the  Hanlon  patent;  and  that  on  March  9,  1920,  a  patent  was  finally 
allowed  to  the  plaintiff  to  the  limited  extent  of  what  may  be  deemed 
certain  so-called  improvements  upon  the  prior  Hanlon  patent. 

So  far  as  the  record  before  us  discloses,  the  plaintiff  did  not  intend 
to  defraud  the  defendant  in  the  representations  made  to  the  defendant, 
since  the  plaintiff  evidently  believed  that  he  was  the  inventor  of  all 
the  features  of  his  "bubble  illusion"  and  expected  to  receive  a  patent 
which  would  confer  upon  him  the  exclusive  right  to  the  use  of  the 
"bubble  illusion"  in  its  entirety,  as  described  to  defendant.  This 
action  was  commenced  on  October  6,  1919.  At  that  time  the  Patent 
Commissioner  had  not  yet  taken  final  action  upon  plaintiff's  applica- 
tion. On  March  9,  1920,  the  patent  was  granted  to  the  limited  extent 
heretofore  mentioned,  and  on  April  23,  1920,  this  case  went  to  trial. 
The  plaintiff  admitted  upon  his  cross-examination  that  before  the 
Patent  Office  had  acted  on  his  application,  and  hence  before  the  li- 
cense was  granted  to  defendant,  he  knew  nothing  of  the  Morange 
patent. 

On  behalf  of  defendant,  its  general  stage  director,  one  Robert  H. 
Bumside,  through  whom  the  negotiations  culminating  in  the  license 
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were  had,  testified  that  plaintifi  came  to  his  office  to  interest  defendant 
in  the  "bubble  illusion" ;  that  he  asked  the  plaintiflf  whether  it  was  dif- 
ferent from  other  illusions  of  which  he  had  heard,  specifying  one  at 
the  Ziegfeld  Follies  and  another  at  the  Greenwich  Village,  and  the 
defendant  said,  "It  was  a  totally  different  way."  This  witness  also 
testified  that,  although  he  had  heard  of  the  Hanlon  device,  he  had  never 
in  his  life  seen  the  patent,  and  that  he  did  not  know  that  plaintiff's 
contrivance  infringed  upon  the  Hanlon  patent,  until  Morange  spoke 
to  him  about  the  matter  some  time  after  the  agreement  for  the  license 
had  been  executed. 

The  proofs  show  that  defendant  spent  a  considerable  sum  of  money 
in  constructing  the  mechanism  in  order  that  it  might  be  ready  for  pro- 
duction by  September  1st ;  that  notwithstanding  that  it  was  built  in,  and 
in  accordance  with  the  drawings  and  specifications  received  from  the 
plaintiff,  and  in  conjunction  and  collaboration  with  him,  it  was  impossi- 
ble to  produce  one  that  was  both  workable  and  safe,  and  that  after  sev- 
eral productions  the  witness  declared  it  was  found  to  be  unsatisfactory 
to  the  defendant,  and  besides  *.'we  didn't  w,ant  to  have  any  further 
trouble  or  lawsuit  with  Morange."  The  written  agreement  on  its 
face  distinctly  declares  that  plaintiff  was  the  inventor  and  owner  of  the 
"bubble  illusion."  It  purported  to  grant  an  "exclusive  license"  to  de- 
fendant for  its  use  during  the  season  commencing  about  September 
1st  All  that  the  defendant  was  interested  in  was  the  "bubble  illusion" 
as  described  by  the  plaintiff,  who  expected  to  obtain  letters  patent  there- 
for. It  transpired,  however,  that  the  plaintiff  had  no  power  to  grant 
an  exclusive  license  for  the  production  of  the  "bubble  illusion,"  which 
was  the  thing  agreed  upon. 

Defendant  could  not  lawfully  use  the  "bubble  illusion"  without  se- 
curing a  further  license  from  the  owner  of  the  Hanlon  patent.  There 
was  therefore  no  consideration  for  the  contract,  even  if  we  assume  that 
the  agreement  was  not  procured  by  the  fraud  of  the  plaintiff.  In  Her- 
zog  V.  Heyman,  151  N.  Y.  at  page  591,  45  N.  E.  at  page  1128,  56  Am. 
St.  Rep.  646,  the  court  said : 

"It  is  insisted,  however,  that  all  that  the  plaintiffs  agreed  to  sell,  or  the 
defendants  attempted  to  purchase,  were  the  letters  patent  No.  367,212,  irre- 
spectiye  of  the  fact  whether  they  were  valid  or  not.  It  was,  as  the  plaintiffs 
insist,  an  agreement  to  seU  their  right,  if  any,  under  the  letters;  the  defend- 
ants assuming  the  risk  of  their  validity.  It  would,  of  course,  have  been  com- 
petent for  the  parties  to  have  entered  into  an  agreement  of  the  character  sug- 
gested ;  but'very  clear  evidence  of  such  an  agreement  should  be  found  before 
{permitting  a  contract  for  the  sale  of  letters  patent  to  be  so  construed.  The 
.  parties  generally  contemplate  a  transfer  by  the  vendor  to  the  vendee  of  an  ex- 
clu^ve  right  vested  in  the  former.  *The  thing  to  be  assigned  is  not  the  mere 
liarchment  on  which  the  grant  Is  written;  it  is  the  monopoly  which  the 
grant  confers ;  the  right  of  property  which  it  creates.*  Gaylor  v.  Wilder,  10 
How.  [U.  S.]  493." 

A  fortiori  the  rule  above  declared  would  apply  in  the  case  of  a  li- 
cense of  an  alleged  inventor,  who  when  the  license  was  granted  had  no 
patent  covering  the  subject-matter  of  the  license,  and  to  whom  a  pat- 
ent for  the  device  described  was  refused.  In  Bottlers'  Seal  Co.  v. 
Rainey,  225  N.  Y.  369,  122  N.  E.  200,  referring  to  a  contract  under 
188N.Y.S.— 47 
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which  one  Horner  was  given  the  sole  license  and  right  to  manufacture 
certain  patented  bottle  caps,  the  court  said  at  page  373,  of  225  N.  Y. 
at  page  201  of  122  N.  E. : 

"But  the  promise  to  make  Buch  payments  is  not  absolute.  In  legal  con- 
templation, the  enjoyment  of  the  undisturbed  use  of  the  patent,  not  the  mere 
execution  of  the  grant,  is  the  consideration  for  the  royalties.  The  debt  is  not 
contracted  until  the  consideration  is  furnished.  Garrison  v.  Howe,  supra; 
Whitney  Arms  Co.  v.  Barlow,  68  N.  Y.  34;  Gold  v.  Clyne.  184  N.  Y.  262.  If 
the  right  to  make,  use  and  seU  the  patent  terminates  meanwhile,  if  the  licensor 
does  not  respect  the  right,  if  it  had  no  right  to  transfei,  then  the  duty  to  pay 
royalties  ceases,  the  time  for  payment  never  arrives,  and  the  debt  is  not  con- 
tracted." 

And  ia  Cross  v.  Huntly,  13  Wend.  385,  we  have  an  express  dec- 
laration of  the  court  involving  a  situation  very  much  like  that  under 
consideration,  in  which  the  court  said  at  page  386: 

"From  the  evidence,  there  cannot  be  a  doubt  but  that  the  patent  in  both 
respects  is  defective  and  void ;  it  was  conclusively  shown  that  material  parts 
of  the  machine  had  been  in  use  previous  to  the  patent,  and  that  the  machine 
was  worked  upon  the  same  principle  as  machines  before  its  operation.  Sec- 
ondly, the  patent  purports  on  its  face  to  be  granted  for  *A  new  and  useful  im- 
provement in  the  washing  machine,'  and  the  schedule  annexed,  containing  a 
specification  of  the  improvement,  gives  a  description  of  the  entire  machine, 
without  distinguishing  one  part  more  than  another  as  belonging  to  the  patentee 
as  the  inventor.  His  patent  is  for  the  entire  machine,  for  the  priuciiml  parts 
of  which,  and  the  mode  of  operation,  he  clearly  is  not  entitled  to  the  credit  of 
profit  arising  from  the  discovery.  It  is  said,  in  Evans  v.  Eaton,  7  Wheat.  356, 
that  a  party  cannot  entitle  himself  to  a  patent  for  more  than  his  invention; 
and  if  the  patent  be  for  the  whole  of  the  machine  he  can  maintain  a  title 
to  it  by  establishing  that  it  is  substantially  new  in  its  structure  and  mode 
of  operation.  See  1  Pet.  822,  3  Wash.  C.  O.  443.  A  patent  for  an  improvement 
should  describe  the  machine  in  use,  that  it  may  be  known  in  what  the  im- 
provement consists.  1  Paine,  441.  In  Benton  v.  Hawks,  6  Com.  Law  R.  509,  a 
patent  for  improvements  in  the  construction  of  ships'  anchors,  windlasses  and 
chain  cables  was  held  void,  because  there  wap  no  novelty  in  the  construction 
of  the  anchors.  The  patent  being  void,  nothing  passed  to  the  plaintiff  in  error, 
and  the  note  was  given  without  consideration." 

Plaintiff  relies  upon  an  isolated  quotation  from  Martin  v.  New  Trin- 
idad Lake  Asphalt  Co.,  182  App.  Div.  719,  170  N.  Y.  Supp.  234;  Page, 
J.,  writing:  , 

"The  seventh  defense  is  predicated  ui>on  the  alleged  invalidity  of  the  patent ; 
but  a  licensor  cannot  as  a  defense  to  the  payment  of  royalties  attack  the 
validity  of  the  patent,  any  more  than  a  tenant  can  defend  an  action  for  rent  on 
the  ground  that  the  landlord's  title  Is  defective." 

[2]  It  will  be  noted  in  that  case  that  the  action  was  brought  to  re- 
cover royalties  which  had  accrued  under  a  license  upon  user.  In  this 
case,  aside  from  a  few  unsuccessful  attempts  to  produce  a  satisfactory- 
working  of  the  device,  there  was  no  user,  and  besides  the  defendant  dis- 
tinctly stated  that  it  would  not  use  it  unless  the  defendant  could  settle 
the  question  of  infringement  with  Morange,  a  condition  that  was  rea- 
sonable in  view  of  the  subsequent  disallowance  of  the  vital  claims  ia 
plaintiff's  application  to  the  Patent  Commissioner. 

The  legal  position  of  the  parties  is  set  forth  in  Marston  v.  Swett, 
82  N.  Y,  526,  in  which  the  plaintiff  granted  an  exclusive  license  to  the 
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de£endant  under  a  patent  for  which  the  defendants  agreed  to  pay 
royalties.    The  court  there  stated: 

"We  think  the  true  rule  to  be  deduced  from  the  authorities  is  this :  Where 
the  patent  is  apparently  valid  and  in  force,  the  party  using  it,  receiving  the 
benefit  of  its  supposed  validity,  is  liable  for  royalties  agreed  to  be  paid,  and 
cannot  set  up  as  a  defense  the  actual  invalidity  of  the  patent.  The  reasons  for 
the  rule  are  that  the  party  has  got  what  he  bargained  for ;  that  he  cannot  be 
allowed  at  the  same  time  to  affirm  and  disaffirm  the  patent ;  and  that  he  can- 
not in  this  way  force  the  patentee  into  a  defense  of  his  rig^t  and  compel  him 
to  try  it  in  a  collateral  action.  While  the  manufacture  goes  on  under  such 
an  apparently  valid  patent,  it  is  presumed  to  be  under  and  in  accordance  with 
the  agreement  to  pay  royalties.  If  the  manufacturer  does  not  so  intend,  and 
chooses  to  make  the  patented  article,  not  under  the  patent,  but  in  hostility  to 
it,  he  must  give  notice  of  that  intention,  in  order  that  the  presumption  may 
not  attach  or  the  patentee  be  misled.  But  if  the  patent  is  annulled  or  destroy- 
ed hy  due  and  effective  legal  proceedings  and  priority  of  invention,  and  a  patent 
is  awarded  to  another,  no  notice  is  necessary,  for  there  is  no  presumption  or 
inference  of  manufacture  under  a  patent  judicially  avoided  and  annuUed. 
It  ceases  to  exist.  [Italics  ours.]  The  manufacture  is  either  absolutely  free, 
or  an  infringement  upon  the  rights  of  the  prior  inventor,  or  in  submission  to 
his  claims." 

The  determination  appealed  from  and  the  judgment  of  the  Mimic- 
ipal  Court  are  reversed,  with  costs  in  this  court  and  in  the  Appellate 
Term,  and  the  complaint  dismissed  with  costs, 

CLARKE,  P.  J.,  and  BOWLING  and  PAGE,  JJ.,  concur. 

SMITH,  J.  (dissenting).  The  license  was  confessedly  valid  to  give 
to  thfe  defendant  the  right  to  use  the  improvements  for  which  letters 
patent  were  given  to  the  plaintiff.  This  right  thus  secured  to  the  de- 
fendant has  never  been  renounced  by  the  defendant.  The  defendant 
itself  may  procure  a  license  from  the  original  patentee  of  the  main 
device,  and  still  use  these  improvements  without  payment  therefor,  if 
this  decision  be  right.  As  I  read  the  evidence,  the  defendant  had  full 
knowledge  before  the  making  of  this  contract,  not  only  of  the  exist- 
ence of  the  Hanlon  patent,  but  also  of  its  scope,  and  the  contract 
must  be  read  in  view  of  that  fact. 

I  therefore  dissent. 


WHITEHEAD  et  al.  v.  GINSBURG  et  aL 

(Supreme  Court,  Appellate  Division,  First  Department.    June  8,  1921.) 

1.  Wills  4©:»470^— Intention  of  testator  to  be  ascertained  from  entire  wilL 

Where  the  question  is  the  intention  of  the  testator,  the  whole  will  \a  to 
be  read,  and  any  portion  that  throws  light  on  the  meaning  of  the  provisions 
directly  involved  should  be  taken  into  consideration. 
Z.  Wills  ^^531(4)— Ineome  held  to  be  distributed  per  stirpes^  and  not  per 
capita. 

under  a  will  bequeathing  corporate  stock  to  M.  in  trust,  to  collect  divi- 
dends  and,  during  her  natural  life,  to  divide  the  principal  ''equally  be- 
tween my  said  sons,  and  in  case  of  the  decease  of  either  of  my  sons  during 
the  life  of  said  M.  to  pay  the  share  of  dividends  to  which  my  said  sons 

^s»For  other  casM  bm  samt  topic  A  KET-NUMBBR  in  all  Key-Numbered  Digeets  Ik  Indexes 
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would  have  been  entitled  to  the  lineal  descendants  of  such  deceased  son  In 
equal  share/'  held,  that  testator  intended  that  Income '  should  be  dis- 
tributed to  the  descendants  of  a  deceased  child  per  stirpes,  and  not  per 
capita,  in  view  of  Decedent  Estate  Law,  §  47-a,  as  amended  by  Laws 
1921,  c.  379. 

Smith,  J.,  dissenting. 

Appeal  from  Special  Term,  New  York  County, 

Action  by  Van  Loan  Whitehead,  individually,  and  the  executors  of 
Harriet  E.  Whitehead,  deceased,  against  Harriet  C.  Ginsburg,  inn 
pleaded  with  Catherine  Whitehead  and  others.  From  a  judgment  en- 
tered on  a  decision  after  a  trial  at  Special  Term,  defendant  Ginsburg 
appeals.  Judgment  modified,  as  directed  in  opinion,  and,  as  so  mod- 
ified, affirmed. 

.    Argued  before  CLARKE,  P.  T.,  and  LAUGHUN,  SMITH,  PAGE, 
and  MERRELL,  JJ 

Harry  L.  Horwitz,  of  New  York  City  (Louis  Ferkin,  of  New  York 
City,  on  the  brief),  for  appellant. 

Gifford,  Hobbs  &  Beard,  of  New  York  City  (Alfred  P.  W.  Seaman, 
of  New  York  City,  of  counsel),  for  plaintiffs,  in  behalf  of  appellant. 

J.  Teller  Schoolcraft,  of  Schenectady,  for  respondents. 

PAGE,  J.  Harriet  E.  Whitehead  died  on  September  9,  1911,  a 
resident  of  the  county  of  New  York,  leaving  a  last  will  and  testament 
dated  August  20,  1904,  which  was  duly  admitted  to  probate  on  No- 
vember 16,  1911.  This  is  an  action  by  Van  Loan  Whitehead,  individ- 
ually, and  by  the  executors  of  said  will  and  trustees  of  the  trusts  there- 
in created,  for  a  construction  of  the  fifth  clause  of  the  will,  which, 
so  far  as  material  to  this  appeal,  reads  as  follows : 

''Fifth. — I  give  and  bequeath  all  the  stock  owned  by  me  in  the  corporation 
known  as  Whitehead  Brothers  Ck)mpan7,  to  my  executors  her^nafter  named, 
in  trust,  however,  to  receive  and  coUect  the  dividends  from  time  to  time  de- 
clared thereon,  and  to  pay  from  such  dividends  the  sum  of  twenty-five  dollars 
($25.00)  monthly  to  my  sister-in-law,  Mrs.  Mary  B.  Yates,  of  Old  Bridge,  New 
Jerse"^,  during  the  term  of  her  natural  life,  and  to  divide  the  balance  of  said 
dividends  equally  between  my  said  sons ;  and  in  case  of  the  decease  of  either 
of  my  sons  during  the  life  of  said  Mary  B.  Yates,  to  pay  the  share  of  divi- 
dends to  which  my  said  sons  would  have  been  entitled,  to  the  lineal  descend- 
ants of  such  deceased  son  in  equal  shares. 

"On  the  decease  of  said  Mary  B.  Yates,  then  I  direct  my  executors  to  divide 
said  stock  equally  between  my  said  sons  the  lineal  descendants  of  any  de- 
ceased son  to  be  entitled  to  the  portion  to  which  their  parent  would  have  been 
entitled  if  living." 

The  testatrix  left  her  surviving  two  sons.  Van  Loan  Whitehead, 
one  of  the  plaintiffs  herein,  and  Lydell  Whitehead,  who  died  on  Feb- 
ruary 4,  1915,  leaving  him  surviving  a  daughter,  Harriet  C.  Whitehead 
(now  Harriet  C.  Ginsburg,  the  defendant  appellant  herein),  and  a  son, 
William  Whitehead,  2d.  At  the  time  of  the  death  of  Lydell  White- 
head, his  son  had  living  a  daughter,  Catherine  Whitehead,  bom  Sep- 
tember, 1907.  Thereafter,  on  August  23,  1917,  there  was  born  to 
William  Whitehead,  2d,  a  son,  William  Whitehead. 

At  the  time  of  her  death  the  testatrix  owned  252  shares  of  the  pre- 
ferred and  252  shares  of  the  common  stock  of  Whitehead  Bros.  Corn- 
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pany,  a  New  Jersey  corporati(»i,  which  is  the  stock  referred  to  in  the 
fifth  clause  of  the  will. 

During  the  lifetime  of  Lydell  Whitehead  dividends  received  on  said 
stock,  after  the  payment  of  $25  per  month  to  Mary  E.  Yates,  were  di- 
vided equally  between  Van  Loan  Whitehead  and  Lydell  Whitehead. 
After  the  death  of  Lydell  Whitehead  one-half  was  paid  to  Van  Loan 
Whitehead  and  one-quarter  each  to  Harriet  C.  Ginsbui^  and  William 
Whitehead,  2d.  No  part  of  the  dividends  was  paid  to  the  children  of 
William  Whitehead,  2d,  the  trustees  treating  the  provision  of  the  will 
as  requiring  a  distribution  per  stirpes  to  the  lineal  descendants  of 
Lydell,  and  not  per  capita  among  them.  Mary  £.  Yates,  upon  whose 
life  the  trust  is  limited,  is  still  living. 

The  court  at  Special  Term  has  construed  the  fifth  clause  of  the  will 
as  requiring  a  distribution  of  that  portion  of  the  income  which  was  to 
be  paid  to  Lydell  Whitehead  among  his  lineal  descendants  per  capita 
as  follows: 

From  February  4,  1915,  the  date  of  the  death  of  Lydell,  to  August 
23,  1917,  into  three  equal  shares  to  Harriet  C.  Ginsburg,  William 
Whitehead,  2d,  and  Catherine  Whitehead;  from  August  23,  1917, 
the  date  of  the  birth  of  William  Whitehead,  -to  May  22,  1918,  into 
four  equal  shares,  among  Harriet  C.  Ginshurg,  WilUam  Whitehead, 
2d,  Catherine  Whitehead,  and  William  Whitehead;  from  May  22, 
1918,  the  date  of  the  death  of  William  Whitehead,  2d,  to  the  present 
time,  into  three  equal  shares  between  said  Harriet  C.  Ginsburg,  Cath- 
erine Whitehead,  and  William  Whitehead. 

[1]  The  learned  justice  at  Special  Term  arrived  at  the  conclusion 
from  a  consideration  only  of  that  portion  of  the  fifth  clause  of  the 
will  that  related  to  the  distribution  of  income,  giving  no  consideration 
to  that  portion  which  provided  for  the  distribution  of  the  principal  or 
the  termination  of  the  trust.  Although,  as  he  correctly  states,  the 
event  has  not  occurred  which  requires  a  construction  of  the  latter 
portion  of  the  clause,  yet,  where  the  question  is  the  intention  of  the  tes- 
tator, the  whole  will  is  to  be  read,  and  any  portion  that  throws  light 
upon  the  meaning  of  the  provisions  directly  involved  should  be  taken 
into  consideration.    As  to  the  first  clause  of  the  will : 

"Standing  alone,  the  law  would  give  \t  a  certain  meaning,  but  it  would  do  so 
only  in  obedience  to  a  supposed  intent.  If  by  thp  light  reflected  from  other 
provisions  a  diiferent  intent  is  discoverable,  the  reason  of  the  rule  fails  and  a 
different  result  is  reached."    Hoppock  v.  Tucker,  59  N.  Y.  202,  209. 

That  the  principal  of  the  estate  is  to  be  divided  "equally  between 
my  said  sons,  the  lineal  descendants  of  any  deceased  son  to  be  entitled 
to  the  portion  to  which  their  parents  would  have  been  entitled  if 
living"  clearly  shows  that  as  to  principal  the  distribution  was  to  be 
per  stirpes  and  not  per  capita.  If  the  trust  should  terminate  imme- 
diately, therefore,  Van  Loan  Whitehead  would  receive  one-half  of  the 
principal,  Harriet  Ginsburg  one-quarter,  and  Catherine  Whitehead 
and  William  Whitehead  each  one-eighth. 

It  would  require  explicit  language  to  show  that  the  testator  intended 
the  income  during  the  administration  of  the  trust  to  be  divided  among 
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the  lineal  descendants  of  the  deceased  son  per  capita,  and  the  principal 
per  stirpes.  Equality  of  distribution  was  the  dominant  thing  in  the 
testator's  mind.  His  -sons  were  to  share  equally  in  the  income.  The 
lineal  descendants  of  tiie  deceased  sons  were  to  take  in  equal  shares, 
and  what  he  intended  these  words  to  mean  is  shown  by  the  conclud- 
ing words  of  the  clause;  the  lineal  descendants  to  be  entitled  to  the 
portion  to  which  their  parents  would  have  been  entitled  if  living. 

[2]  The  use  of  words  "in  equal  portions,"  when  applied  to  the  is- 
sue of  a  deceased  beneficiary,  has  been  held  sufficient  to  show  an  intent 
that  the  issue  should  take  per  stirpes,  and  not  per  capita.  (Matter  of 
Union  Trust  Co.,  170  App.  Div.  176,  178,  156  N.  Y.  Supp.  32,  affirmed 
219  N.  Y.  537,  114  N.  E.  1048.)  While  the  Court  of  Appeals  has 
been  very  tenacious  of  the  rule  declared  in  Soper  v.  Brown,  136  N. 
Y.  244,  250,  32  N.  E.  768,  32  Am.  St.  Rep.  731,  that  "under  a  gift  to 
'issue,'  where  the  word  is  used  without  any  terms  in  the  context  to 
qualify  its  meaning,  the  children  of  the  ancestor  and  the  issue  of  such 
children,  although  the  parent  is  living,  as  well  as  the  issue  of  deceased 
children,  take  in  equal  shares  per  capita  and  not  per  stirpes  as  primary 
objects  of  the  disposition,"  the  courts  have  been  astute  to  discover 
some  faint  glimpse  of  a  contrary  intention  in  order  to  escape  apply- 
ing the  rule.  See  cases  cited  in  Petry  v.  Petry,  186  App.  Div.  738,  175 
N.  Y.  Supp.  30,  and  in  addition  Matter  of  Farmers'  Loan  &  Trust 
Co.  (Durant's  Will),  131  N.  E.  562.  Court  of  Appeals,  April  19, 
1921.  In  passing  we  might  observe  that,  although  the  Court  of 
Appeals  was  not  impressed  by  the  unanimous  request  of  this  court  that 
they  should  reverse  the  rule  declared  in  Soper  v.  Brown,  supra,  and 
adopt  instead  the  Massachusetts  rule  (Dexter  v.  Inches,  147  Mass.  324, 
17  N.  E.  551 ;  Jackson  v.  Jackson,  153  N.  Y.  374,  26  N.  E.  1112,  11 
h.  R.  A.  305,  25  Am.  St.  Rep.  643 ;  Coates  v.  Burton,  191  N.  Y.  180, 
77  N.  E.  311;  Silsbee  v.  Silsbee,  211  N.  Y.  105,  97  N.  E.  758),  and 
refused  to  consider  the  request  (Petry  v.  Langan,  227  N.  Y.  621,  125 
N.  E.  924),  the  Legislature  has  adopted  the  latter  rule,  by  adding  to 
the  Decedent  Estate  Law  (Gonsol.  Laws,  c.  13)  section  47-a,  which 
provides : 

"If  a  persop  dylog  after  this  section  takes  effect  shall  devise  or  bequeath 
any  present  or  future  interest  in  real  or  personal  property  to  the  issue  of  him- 
self or  another,  such  issue  shall,  if  in  equal  degree  of  consangniinity  to  their 
common  ancestor,  take  per  capita,  but  if  in  unequal  degree,  per  stirpes,  unless 
a  contrary  intent  is  expressed  in  the  wUl."  Laws  1921,  c.  379,  in  effect 
April  30.  1921. 

Hereafter  courts  will  be  relieved  of  the  necessity  of  searching  for 
"faint  glimpses"  and  "slight  traces"  in  order  to  give  eflfect  to  what 
they  believe  to  be  the  intention  of  the  testator. 

In  the  case  under  consideration  the  words  "lineal  descendants"  are 
synonymous  with  "issue."  Schmidt  v.  Jewett,  195  N.  Y.  486,  88  N.  E. 
1110,  133  Am.  St.  Rep.  815.  Reading  the  fifth  clause  of  the  will  as  a 
whole,  it  is  my  opinion  that  it  sufficiently  shows  that  this  testator  in- 
tended that  the  income  should  be  distributed  to  the  descendants  of  his 
deceased  son  per  stirpes,  and  not  per  capita. 

The  findings  as  conclusions  of  law  will  be  reversed,  and  the  judg- 
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ment  modified  in  accordance  with  this  opinion,  and,  as  niodified,  af- 
firmed, with  costs  to  all  parties  appearing  and  filing  briefs  in  this  case, 
payable  out  of  the  fund  in  the  same  manner  as  the  costs  are  directed 
to  be  paid  by  the  judgment.  Submit  order  containing  new  conclusions 
of  law.    Settle  order  on  notice.       * 

CLARKE,  P.  J.,  and  LAUGHLIN  and  MERREI.L,  JJ.,  concur. 

SMITH,  J.  (dissenting).  Recognizing  the  rule  that  the  presump- 
tion in  this  state  favors  a  per  capita  distribution,  and  that  the  presump- 
tion yields  to  a  very  faint  glimpse  of  a  different  intention  (Matter  of 
Farmers'  Loan  &  Trust  Co.,  213  N.  Y.  173-174,  107  N.  E.  340,  2  A. 
L.  R.  910),-  i  am  unable  to  find  from  the  record  any  glimpse  of  a 
different  intention.  The  distribution  of  the  surplus  dividend  is  di- 
rected to  be  given  "to  the  lineal  descendants  of  such  deceased  son  in 
equal  shares."  Immediately  thereafter,  in  the  next  paragraph,  the 
will  provides  for  a  distribution  of  the  corpus  of  the  trust  fund  after 
the  death  of  Mary  E.  Yates.  This  distribution  is  directed,  equally 
among  my  said  sons,  "the  lineal  descendants  of  any  deceased  son  to 
be  entitled  to  the  portion  to  which  their  parent  would  have  been  enti- 
tled if  living."  There  appears  to  be  no  reason  why  the  direction  for 
the  per  stirpital  division  which  governs  the  distribution  of  the  corpus 
of  the  fund  should  not  have  been  included  in  the  provision  for  the  dis- 
tribution of  the  surplus  income,  if  the  testator  had  so  desired.  In  fact, 
the  contrary  intention  would  seem  to  be  indicated  by  the  omission.  We 
have  no  knowledge  of  the  reason  why  a  different  direction  has  been 
given  for  the  distribution  of  the  surplus  income  and  of  the  principal. 
Nor  with  that  reason  are  we  concerned,  unless  there  be  something  in 
the  will  to  indicate  an  intention  for  the  distribution  of  the  surplus  in- 
come among  the  lineal  descendants  of  the  deceased  son,  otherwise  than 
an  equal  distribution  thereof  as  directed.  While  the  courts  of  this 
state  recognize  the  rule  of  per  capita  distribution  where  the  contrary 
intent  is  not  in  some  way  indicated,  effect  must  be  given  to  that  rule, 
and  the  rule  should  not  be  disregarded  in  this  case,  unless  we  can  find 
some  intent  to  apply  a  different  rule  to  the  distribution  of  this  surplus 
income  from  that  which  is,  as  I  view  it,  both  presumed  and  dii"ected 
by  the  will. 

I  vote  for  affirmance. 


MURPHT  V.  JAMES. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  9, 1921.) 

Landlord  and  tenant  <^»200(1^) — ^Fact  term  of  lease  extends  beyond  effeo- 
ttve  period  of  rent  law  does  not  bar  defense  thai  rent  is  unreasonable. 

Under  Laws  1920,  c.  136,  8  h  as  amended  by  Iawb  1920,  c.  944,  8  1>  de- 
claring it  a  defense  to  an  action  for  rent,  under  an  agreement  for  prem- 
ises occupied  for  dwelling  purposes,  that  such  rent  is  unjust  and  unrea- 
aonable  and  tbe  agreement  oppressive,  tbe  fact  that  the  term  of  a  lease 
extends  beyond  the  period  during  which  the  law  is  operative  is  immateriaL 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Deas  Murphy  against  Leila  M.  James.  Prcxn  a  judgment 
of  the  Municipal  Court,  entered  on  a  verdict  directed  by  the  court  in 
favor  of  the  plaintiflF,  defendant  af)peals.  Reversed,  and  new  trial  or- 
dered. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Guggenheimer,  Strasser  &  Meyer,  of  New  York  City  (Charles  H. 
Meyer,  of  New  York  City,  of  counsel),  for  appellant. 

Morrison  &  Schiff,  of  New  York  City  (Samuel  W.  Dorfman,  of 
New  York  City,  of  coimsel),  for  respondent. 

McCOOK,  J.  In  this  action  to  recover  'rent  under  a  written  lease 
expiring  September  30,  1923,  the  court  held  that  as  the  term  extended 
beyond  November  1, 1922,  which  is  the  limit  of  the  period  during  which 
the  so-called  rent  laws  (Laws  1920,  c.  136,  §  1,  as  amended  by  Laws 
1920,  c.  944,  §  1)  are  operative,  the  tenant  could  not  avail  himself  of 
the  statutory  defense  that  the  rent  is  unjust  and  unreasonable,  and 
that  the  agreement  under  which  the  same  is  sought  to  be  recovered  is 
oppressive,  and  the  defense  was  accordingly  stricken  out,  and  verdict 
directed  in  favor  of  the  landlord. 

It  is  clear  that  the  justice  erred  in  his  ruling.  The  Legislature  has 
decreed  that  it  shall  be  a  defense  to  an  action  for  reift  accruing  under 
an  agreement  for  premises  in  New  York  City  occupied  for  dwelling 
purposes  that  such  rent  is  unjust  and  unreasonable,  and  that  the  agree- 
ment under  which  the  same  is  sought  to  be  recovered  is  oppressive. 
The  length  of  the  term  specified  in  such  agreement — ^whether  a  month, 
or  a  year,  or  five  years — ^is  of  no  special  significance ;  if  the  lessee  com- 
plies with  the  requirements  of  the  statute  he  is  entitled  to  avail  himself 
of  the  defense.  To  uphold  the  construction  claimed  by  the  respondent 
would  tend  to  nullify  the  provisions  of  the  act.  What  the  status  of  the 
parties  may  be  in  respect  of  the  lease  after  November  1,  1922,  need 
not  now  be  decided.  The  tenant  having  been  deprived  of  his  statutory 
rights  by  the  ruling  complained  of,  there  must  be  a  reversal  of  the 
judgment. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event   All  concur. 


DRYSDALB  V.  JACOB  OBRHABDT  ft  €X>.,  Ine. 

( Supreme  Court,  AppeUate  Term,  First  Department.    Jnne  9,  1921.) 

Sales  4ds»35a— Seller's  action,  where  property  has  passed,  will  not  lie  untfl  ex- 
piration  of  credit  term. 

The  property  in  goods  sold  having  passed  to  the  bnyer  by  shipment  to 
him,  he  retaining  part  and  attempting  to  return  the  balanee  as  not  e(Hn- 
plying  with  the  contract,  the^seUer's  action  for  the  price,  under  Personal 
Property  Law,  8  14^  wUl  not  lie  untU  expiration  of  the  term  of  credit. 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Richard  Drysdale  against  Jacob  Gerhardt  &  Co.,  Incorpo- 
rated. From  a  judgment  for  plaintiff  in  the  sum  of  $528.40,  defendant 
appeals.    Judgment  reversed,  and  complaint  dismissed. 

Argued  March  term,  1921,  before  BIJUR,  WAGNER,  and  LY- 
DON,  JJ. 

Herman  Glasser,  of  New  York  City,  for  appellant 

Samuel  Blazer,  of  New  York  City  (Sidney  V.  Hirsh,  of  New  York 
City,  of  counsel),  for  respondent. 

LYDON,  J.  The  plaintiff  brought  this  action  on  November  4,  1920, 
for  the  purchase  price  of  goods  sold  and  delivered  to  the  defendant, 
pursuant  to  a  contract  dated  September  15,  1920,  for  the  sale  and  pur- 
chase of  a  definite  quantity  of  buttons  at  an  agreed  price  upon  specified 
terms  of  credit.  It  is  ^conceded  that  under  the  terms  of  said  agreement 
payment  was  not  due  until  November  10, 1920. 

Ail  the  merchandise' in  pursuance  to  this  contract  was  shipped  by  the 
plaintiff  to  the  defendant  on  or  about  September  21,  1920,  in  one  ship- 
ment. The  defendant  accepted  and  retained  a  part  of  the  shipment  and 
attempted  to  return  the  bsJance  to  the  plaintiff  as  not  properly  comply- 
ing with  the  terms  of  the  contract.  The  plaintiff  refused  to  accept  the 
return  of  the  merchandise  and  immediately  instituted  this  action.  The 
goods  are  now  in  the  possession  of  the  carrier. 

The  answer  sets  up  a  general  denial,  breach  of  warranty,  and  the 
further  defense  that  the  action  was  prematurely  brought.  A  recovery 
was  had  by  the  plaintiff  for  the  full  amount  The  defendant  now  ap- 
peals on  the  ground  that  the  action  was  prematurely  brought,  and 
that  the  trial  justice  committed  reversible  error  in  denying  its  motion 
for  a  dismissal  at  the  end  of  the  plaintiff's  case. 

This  action  no  doubt  is  predicated  on  section  144  of  the  Personal 
Property  Law  (Consol.  Laws,  c.  41).  The  property  in  the  goods  hav- 
ing passed  to  the  defendant  the  action  would  not  lie  until  the  expiration 
of  the  terms  of  credit.  Werner  v.  Werner,  169  App.  Div.  9,  13,  154 
N.  Y.  Supp.  570;  Roehm  v.  Horst,  178  U.  S.  1,  18,  20  Sup.  Ct.  780, 
44  L.  Ed.  953.  This  action  was  therefore  prematurely  broiight,  and 
the  defendant's  motion  to  dismiss,  upon  that  ground,  should  have  been 
granted. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed,  with 
costs  in  the  court  below,  without  prejudice  to  the  plaintiff  to  institute 
a  new  action,  if  advised.    All  concur. 
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(Supreme  Court,  Special  Term,  Monroe  County.    April  0,  1021.) 

(SyUabuB  hy  tlie  Court.) 
L  Damages  <@=»142— In  fdeading  special  damages,  all  essential  elements  most 

In  pleading  special  damages,  all  of  the  essential  elements  necessary  to 
be  proved  to  estabUsh  such  damages  are  required  to  be  alleged. 

2.  Damages  <9=»147— Facts  warranting  riecovery  for  loss  of  profits  on  oollateral 

contniets  as  special  damages  must  l>e  pleaded. 

In  pleading  loss  of  profits  on  collateral  contracts  as  special  damages, 
the  existence  of  such  contracts,  tbe  knowledge  of  th^r  existence  by  the 
party  sought  to  be  charged,  the  absence  of  a  market  to  fin  such  contracts, 
and  any  other  facts  necessary  to  show  that  such  loss  of  profits  was  within 
the  contemplation  of  the  parties  when  the  main  contract  was  made,  are 
required  to  be  pleaded. 

3.  Damages  ^=»162— Too  late  after  verdict  to  claihi  that  special  damages 

were  not  properly  pleaded. 

Under  section  9d9  of  the  Code  of  Civil  Procedure,  it  is  too  late  after  a 
verdict  to  raise  the  question  that  the  special  damages  are  not  properly 
pleaded,  after  such  damages  have  been  established  on  the  trial,  where 
facts  are  pleaded  sufficient  to  apprise  the  opposite  party  that  loss  of  profits 
will  be  claimed,  and  no  spedflc  objection  is  made  during  the  course  of 
the  trial  that  such  loss  of  profits  is  not  sufficiently  pleaded,  although  all 
the  essential  elements  of  such  loss  of  profits  are  not  pleaded. 

(Additional  Syllahus  hy  Editorial  Staff.) 

4*  New  trial  4$=»26— Defendants,  who  did  not  move  for  bill  of  particulars,  can- 
not claim  insuffldency  of  complaint  after  verdict. 

Defendants,  not  having  moved  for  bill  of  particulars,  cannot  advance  a 
claim  of  the  insufficiency  of  the  complaint  on  their  motion  for  new 
trial  after  verdict  against  them. 

5.  Appeal  and  error  <&:3>193(1)— Pleadli^;  <&:s»433(l)— PleaAogs  siMNild  be 
upheld,  after  trial  and  verAct,  unless  defendants  surprised  and  misled 
and  objection  made. 

In  view  of  Code  Civ.  Proc.  §  519,  providing  pleadings  shall  be  liberally 
construed  after  verdict,  plaintifTs  pleadings  should  be  upheld,  unless  de- 
fendants were  surprised  or  misled  by  tbem,  to  wMch  fact  attention  was 
called  on  trial  by  suitable  objection. 

«•  Sales  Q=»416  (2) —Defrauded  purchaser,  who  resold,  entitled  to  prove  con- 
versations leaiBng  up  to  .contract. 

In  an  action  by  the  buyer  of  cider  for  fraud  in  the  inception  of  the  con- 
tract, the  entire  conversations  which  led  up  to  the  contract,  necessarily 
involving  any  conversations  about  the  collateral  contracts  of  resale,  were 
provable,  and  plaintiff,  under  his  claim  of  damages  through  loss  of  profits, 
would  be  permitted  to  prove  he  could  not  procure  cider  in  the  open  market 

7.  Trial  <d=»91— Right  to  have  evidence  mled  oat  on  inotion  waived,  wfaeve  no 
sgiedAe  objection. 

In  an  action  for  breach  of  contract  to  sell  dder,  where  defendants  ob- 
jected to  evidence  of  special  damages,  but  no  specific  objection  was  made 
that  plaintiff  buyer  did  not  allege  that  defendants  were  made  acquainted 
with  the  fftct  that  plaintiff  had  made  contracts  to  sell  dder  which  he  was 
about  to  purchase  from  defendants,  any  right  in  defendants  to  liave  the 
evidence  ruled  out  later  on  motion  was  waived;  objection  that  the  evi- 
dence was  incompetent  and  immaterial  not  being  sufficient. 
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Action  by  George  A.  Foster  against  GuiKo  De  Paolo  and  another. 
On  defendants'  motion  for  new  trial  on  the  judge's  minutes.  Motion 
denied. 

Joseph  McSweeney,  of  Rochester,  for  the  motion. 

Backus  &  Backus,  of  Rochester^  opposed. 

RODENBECK,  J.  A  point  is  made  on  this  motion  as  to  the  suffi- 
ciency of  the  complaint  with  reference  to  the  allegation  of  special 
damages.  The  plaintiff  was  permitted  to  prove  on  the  trial  the  loss  of 
profits  resulting  from  certain  contracts  which  he  claims  to  have  had  at 
the  time  that  he  entered  into  the  contract  with  the  defendants,  and  of 
which  he  claims  to  have  informed  the  defendants. 

[1-3]  The  rule  with  reference  to  pleading  loss  of  profits  is  that 
"they  cannot  be  recovered,  unless  it  be  averred  and  shown  that  the 
special  circumstances  under  which  the  contract  was  made,  and  from 
which  the  injury  resulted,  were  communicated  to  the  defendant  and 
known  by  him."  Moak's  Van  Santvoord's  Pleadings  (3d  Ed.)  p.  318; 
Baylies,  Code  Pleading  &  Practice  (2d  Ed.)  §  24;  Stecker  v.  Weaver 
C.  &  C.  Co.,  116  App.  Div.  772,  774,  102  N.  Y.  Supp.  89;  Parsons  v. 
Sutton,  66  N.  Y.  92,  97."  The  allegations  in  the  complaint  are  not  as 
complete  as  might  be  desired,  but  nevertheless  it  cannot  be  said  by  the 
defendants  that  they  did  not  Have  notice  that  the  plaintiff  intended 
to  claim  special  damages  by  way  of  profits.    The  complaint  alleges: 

**Tbat  plaintiff  made  known  to  the  defendants  that  he  was  engaged  as  a 
distributor  of  ciders  amongst  the  retaU  trade  of  Rochester,  N.  Y, ;  that  he 
wished  to  purchase  500  barrels  of  cider  of  first-class  quality,  made  from 
sound  apples  only,  said  cider  to  be  used  for  drinking  purposes ;  that  plaintiff 
had  built  up  his  trade  by  distributing  only  such  cider;  that  plaintiff  wished 
said  cider  for  delivery  between  December  1,  1919,  and  January  1,  1920; 
*  *  *  that  defendants  would  have  said  cider  tested  by  a  chemist ;  that 
thereafter  plaintiff  was  given  a  sample^  which  the  defendants  represented  to 
be  of  the  quality  which  the  plaintiff  desired  and  the  sample  which  was  to  be 
tested  by  a  chemist,  for.  the  plaintiff  to  take  to  plaintiff's  customers,  as  an  in- 
ducement to  secure  orders  from»said  customers;  that  the  defendants  promised 
to  procure  a  sample  of  the  same  quaUty  for  testing  purposes ;  *  *  *  that 
plaintiff  had  eight  contracts  to  furnish  408  barrels  of  cider,  said  barrels  to  con- 
tain an  average  capacity  of  50  gallons  per  barrel,  at  the  rate  of  55  cents  per 
gallon,  said  contracts  profiting  $8.50  per  barrel;  that  under  said  contract 
388  barrels  were  canceled,  as  a  result  of  the  delivery  of  inferior  eider  stock, 
resulting  in  a  loss  of  $2,873 ;  that,  of  the  remaining  71  barrels,  8  of  them  were 
a  total  loss,  in  the  sum  of  $220." 

[4-81  The  complaint  was  not  demurrable  on  the  score  of  damages, 
but  if  the  allegations  were  not  sufficiently  explicit  to  suit  the  defend- 
ants they  could  have  applied  for  a  bill  of  particulars,  if  ambiguous  in 
their  application,  to  make  them  more  definite  and  certain,  or,  if  re- 
dundant, to  strike  them  out.  Not  having  made  any  of  these  motions, 
they  are  hardly  in  a  position  to  advance  the  claim  of  the  insufficiency 
of  the  pleadings  on  this  motion,  after  a  trial  and  a  verdict  against 
them.  The  Code  provides  that  pleadings  shall  be  liberally  construed 
(Code  Civ.  Proc.  §  519),  and  after  a  trial  and  a  verdict  'they  should 
be  upheld,  unless  the  defendants  were  surprised  or  misled  by  them,  to 
which  attention  was  called  on  the  trial  by  a  suitable  objection. 
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"PlekdincB  are  not  now  to  be  strictly  constmed  against  the  pleader,  and 
averments  which  sufBiciently  point  ont  the  nature  of  th^  pleader's  (dalm  are 
sufficient,  .if,  under  th«n,  upon  a  trial  of  the  issues,  he  would  be  entitled  to 
give  all  the  necessary  evidence  to  establish  the  daim."  Bemey  v.  Drexel,  33 
Hun,  84.  87. 

Under  this  rule  the  plaintiff  would  be  entitled  to  prove  under  his 
complaint  all  of  the  elements  necessary  to  make  out  his  claim  of  spe- 
cial damages.  He  would  be  entitled  to  prove,  being  an  action  for  fraud 
in  the  inception  of  the  contract,  the  entire  conversations  which  led  up 
to  the  contract,  wliich  would  necessarily  involve  any  conversations 
about  the  collateral  contracts,  and  under  his  claim  of  damage  he  would 
be  permitted  to  prove  that  he  could  not  secure  cider  in  the  open  mar- 
ket. 

[7]  During  the  course  of  the  trial  the  defendants  made  objections 
to  the  admission  of  evidence  relating  to  special  damages,  but  no  specific 
objection  was  made  that  the  plaintiff  did  not  allege  tiiat  the  defend- 
ants were  made  acquainted  with  the  fact  that  the  plaintiff  had  made 
contracts  for  cider,  which  he  intended  to  fill  from  the  cider  which  he 
was  about  to  purchase  from  the  defendants.  Under  these  circumstanc- 
es the  right  to  have  the  evidence  ruled  out  later  on  motion  was  waiv- 
ed. Mosher  v.  Lawrence,  4  Denio,  421 ;  Lawrence  v.  Barker,  5  Wend. 
305.  The  objection  that  the  evidence,  was  incompetent  and  immate- 
rial was  not  sufficient.  Uertz  v.  Singer  Mfg.  Co.,  35  Hun,  116;  At- 
kins V.  Elwell,  45  N.  Y.  753.  The  defendants  were  apprised  by  the 
plaintiff  that  a  claim  for  loss  of  profits  would  be  made,  and  they  had 
every  opportimity  to  and  did  litigate  that  question,  and  the  only  pur- 
pose of  a  new  trial  would  be  to  give  them  another  chance  before  a 
jury. 

Under  all  the  circumstances  of  the  case  the  verdict  should  be  per- 
mitted to  stand,  and  the  motion  for  a  new  trial  is  denied,  with  $10  costs 
to  abide  the  event,  and  with  a  stay  to  the  defendants  of  5  days  after 
service  of  an  order  in  accordance  herewith. 

So  ordered. 

(115  Misc.  Rep.  508) 

GREENBERG  et  aL  v.  AIAGER  et  aL 

(Supreme  €k)urt.  Appellate  Term,  First  Department    June  0,  1921.) 

Coatraeto  <&=>3(>3  (5) —Entire  oontnict  to  set  seven  panes  of  slasB  ooi  per- 
formed, unless  all  were  intact  at  completion. 

Wbere  a  contract  to  set  seven  panes  of  glass  in  window  lights  was  en- 
tire, it  was  not  performed,  so  as  to  entitle  the  contractors  to  recover, 
where  two  of  the  panes  which  they  had  famished  and  set  as  agreed  were 
broken  by  strikers  before  the  other  iMines  were  set. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Charles  Greenberg  and  another  against  Nathan  Mager 
and  others.  From  a  judgment  for  defendants,  after  trial  by  the  court 
without  a  jury,  plaintiffs  appeal.  Affirmed,  with  leave  to  appeal  to  the 
Appellate  Division. 

4s»For  oUier  cues  see  same  topic  &  KBT-NUBfBBR  In  aU  Key-Numbered  Dlceeti  a  ladexei 
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(188  N.T.S.) 

Argued  FAniaiy  term,  1921,  before  LEHMAN,  MULLAN,  and 
BURR,  JJ. 

WUliam  L.  Greenfogd,  of  New  York  City,  for  appellants. 
Louis  R.  Glantz,  of  New  York  City,  for  respondents. 

MULLAN,  J.  Plaintiffs,  glaziers,  a|[reed  verbally  with  defendants, 
general  contractors,  who  were  constructing  a  store  front,  to  furnish  and 
set  seven  lights  of  glass,  and  also  to  set  a  light  of  glass  to  be  furnished 
by  defendants,  all  for  the  sum  of  $700.  Plaintiffs  brought  to  the  store 
premises  the  panes  of  glass  to  be  furnished  by  them,  and  proceeded 
to  set  them.  While  so  engaged,  and  after  two  of  the  lights  had  been, 
set,  some  persons,  unconnected  with  any  of  the  parties,  and  apparently 
because  of  a  strike  in  the  glass  trade,  broke  the  two  lights  that  had  been 
set,  and  also  a  third  light,  which  last-mentioned  light  was  the  one  de- 
fendants had  agrieed  to,  and  did,  furnish.  This  last-mentioned  light  was 
thereafter  set,  in  a  broken  condition,  under  instructions  from  defendants. 
After  police  protection  had  been  procured,  the  plaintiffs  continued  with 
their  work  and  set  four  of  the  other  five  lights  furnished  by  them.  The 
remaining  light,  the  seventh  of  those  to  be  furnished  by  plaintiffs,  was 
to  be  set  in  a  door  that  had  been  taken  down,  and  this  light  was  not 
set  because  of  defendants'  request  that  the  setting  of  it  be  left  to 
defendants,  who  desired  to  set  the  light  themselves  at  a  later  time. 
After  plaintiffs  had  commenced  their  work  of  setting  the  lights,  and 
prior  to  the  breaking  of  the  lights,  defendants  gave  plaintiffs  their  check 
for  $700.  Subsequently  defendants  stopped  pa)mient  of  the  check,  and 
this  action  is  upon  the  check.  The  learned  trial  justice  dismissed  the 
complaint,  upon  the  theory  that  the  plaintiffs  had  not  performed. 

There  is  no  difficulty  in  respect  either  of  the  light  furnished  by  de-. 
f endants,  or  of  the  door  light  furnished  by  plaintiffs.  As  to  both  there 
was  a  waiver  of  the  setting.  The  question  whether  there  was  perform- 
ance in  respect  of  the  other  lights  has,  however,  given  us  not  a  little 
trouble.  The  agreement  was  entire ;  but  is  there  any  implied  stipulation 
of  it  that  would  justify  a  finding  that  the  setting  of  any  light  was  to 
be  accepted  as  performance,  pro  tanto,  as  the  work  of  setting  pro- 
gressed ?  We  are  of  the  opinion,  after  a  very  protracted  consideration 
of  the  matter,  that  that  question  must  receive  a  negative  answer.  We 
are  unable  to  draw  any  satisfactory  distinction  between  the  agreement 
under  examination  and  one  to  furnish  and  set  a  single  window,  com- 
posed of  several  panes  of  glass,  and,  as  to  the  latter,  we  think  the  en- 
gagement of  the  person  setting  the  window  would  not  be  performance 
unless,  at  the  completion  of  the  setting,  the  window  so  set  was  intact 
and  complete.  The  test,  we  think,  is  this :  Could  the  plaintiffs,  after 
setting  some  of  the  lights,  have  substituted  others  for  them?  Tomp- 
kins V.  Dudley,  25  N.  Y.  272,  82  Am.  Dec.  349;  Adams  v.  Nichols,  19 
Pick.  275,  31  Am.  Dec.  137.  No  distinction  may  be  drawn  between 
the  doing  of  something  upon  a  building,  and  the  doing  of  something 
upon  a  chattel.  Cases  supra.  While  one's  instinctive  reaction  may  be  in 
favor  of  a  person  situated  as  are  the  plaintiffs  here,  we  think  the  rule 
of  law  requires  us  to  sustain  the  ruling  of  the  trial  court.    We  feel. 
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however,  that  the  question  should  be  passed  upon  by  the  Appellate  Divi- 
sion, and  we  shall  grant  leave  to  plaintiffs  to  appeal  to  that  court. 

Judgment  affirmed,  with  $25  costs,  with  leave  to  appellants  to  appeal 
to  the  Appellate  Division.    All  concur. 


BRACKMAN  et  al.  v.  GILLIES  el  aL 

(Supreme  Oourt,  AppeUate  Term,  First  Department.    June  9,  1021.) 

L  Ckmtracts  <S=»^37(1) -^Contractor  cannot  be  relieved  of  obligation  wittiont 
new  consideration. 

A  contractor  cannot  Justify  a  radical  departure  from  tbe  terms  of  iiis 
contract  by  reliance  on  a  conversation  with  the  owners  permitting  it, 
since  he  could  not  be  reUeved,  except  for  some  new  consideration,  and 
the  consideration  for  an  agreement  cannot  be  waived,  i 
2.  Contracts  <d==»320^-Coniraetor  cannot  recover  as  for  substantial  pcarform- 
ance,  wiiere  failure  to  perform  was  intentional. 

Where  a  contractor  intentionally  failed  to  perform  the  provision  of  a 
contract  requiring  electric  wires  to  be  concealed  in  the  ceilings,  he  cannot 
recover  as  for  substantial  performance. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Maurice  Brackman  and  another  against  Frank  E.  Gillies 
and  another.  Judgment  for  plaii^tiff s,  after  a  trial  by  the  judge  without 
a  jury,  and  defendants  appeal.    Judgment  modified. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Fletcher,  Brown,  Sillcocks  &  Twyeffort,  of  New  York  City  (James 
H.  Richards,  of  New  York  City,  of  counsel),  for  appellants. 

Gordon,  Tally  &  Gordon,  of  New  York  City  (Reuben  Tally,  of  New 
York  City,  of  counsel),  for  respondents. 

PER  CURIAM.  This  action  is  brought  to  recover  for  the  agreed 
value  of  certain  electrical  installation  covered  by  a  contract  and  for 
conceded  extra  work.  Under  the  contract  the  wiring  was  to  be  con- 
cealed in  the  ceilings.  It  was  not  so  concealed  in  the  basement  ceiling 
manifestly  because  plaintiff  found  that  the  ceiling  was  so  constructed 
that  the  concealed  installation  would  be  far  more  expensive  than  they 
had  contemplated. 

[1]  Plaintiffs  sought  to  justify  this  radical  departure  from  the  terms 
of  the  contract  by  testifying  to  a  conversation  with  defendants  permit- 
ting it.  Defendant  denied  the  conversation ;  but,  even  if  it  had  occiu'- 
red,  it  would  be  unavailing,  since  plaintiffs  could  not  be  relieved  of 
their  obligation  under  the  agreement,  except  for  some  new  considera- 
tion. Schwartzreich  v.  Baumna-Basch,  Inc.  (Court  of  Appeals,  May 
10,  1921)  131  N.  E.  887.  Gerber  v.  Kahnar  P.  &  A.,  Inc.,  104  Misc. 
Rep.  85, 171  N.  Y.  Supp.  92,  95.  The  consideration  for  an  agreement 
cannot  be  "waived." 

[2]  Under  these  circumstances,  disclosing  an  intentional  failure  to 
perform  the  contract,  plaintiffs  are  not  entitled  to  recover  as  lor  sub- 
stantial performance.  Jacob  &  Youngs  v.  Kent,  230  N.  Y.  239,  129  N. 
E.  889;  Lynch  v.  Culhane  (Mass.)  129  N.  E.  717.  The  complaint, 
in  so  far  as  the  work  covered  by  the  contract  is  concerned,  shouW 
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therefore  have  been  dismissed.  This  disposition  of  the  case  renders  it 
unnecessary  to  Consider  the  counterclaim  of  defendants  for  some  of 
the  work  claimed  to  have  been  improperly  done. 

The  judgment  will  therefore  be  modified,  with  $25  costs  to  the  ap- 
pellants, by  a  reduction  of  $177.13,  with  appropriate  costs  in  the  court 
below. 


BONYNGE  T.  GAREX  CO.,  Ine. 

(Supreme  Court,  Appellate  Term,  First  Department    June  13,  1921.) 

Sales  <&=»384(7)^DaiiMi«es  for  refusal  to  aeeepC  goods  durerenoe  between 
maricet  priee  and  eontrael  price. 

Damages  for  failure  to  accept  goods  tendered  are  the  difference  be- 
tween the  market  pilce  and  the  contract  price  at  the  time  and  place  of 
deUvery,  under  Personal  Property  Law,  §  146,  and  no  recovery  could  be 
had  for  the  difference  between  contract  price  and  proceeds'  of  resale  at  a 
later  date  by  reason  of  defendant's  request  for  extension  of  time,  where 
plaintiff  did  not  agree  to  such  extension  of  time  and  no  definite  time  for 
extension  was  set 

Appeal  from  City  Court  of  New  York,  Special  Term. 

Action  by  Robert  W.  Bonynge  against  the  Carex  Company,  Incor- 
porated. From  an  order  granting  plaintiff's  motion  for  judgment  on 
the  pleadings,  which  consisted  of  an  amended  complaint  and  demurrer 
thereto  interposed,  on  the  ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  defendant  appeals.  Order 
reversed,  and  motion  denied. 

Argued  June  term,  1921,  before  BIJUR,  DELEHANTY,  and 
FINCH,  JJ. 

Teitelbaum  &  Jaykowsky,  of  New  York  City  (Louis  Jaykowsky,  of 
New  York  City,  of  counsel),  for  appellant. 

Harry  N.  Wessel,  of  New  York  City  (Herbert  Spencer  Leman,  of 
New  York  City,  of  counsel),  for  respondent. 

PER  CURIAM.  The  amended  complaint,  which  is  rather  inarti- 
ficially  drawn,  alleges  that  the  copartnership  represented  by  plain- 
tiff in  March,  1920,  agreed  to  sell  to  defendant  50  barrels  of  acid ;  that 
on  or  about  June  1,  1920,  the  partnership  duly  tendered  said  goods  to 
defendant,  who  refused  to  accept  delivery,  "btit  requested  the  said 
copartnership  to  hold  said  goods  for  the  account  of  the  defendant, 
agreeing  to  pay  the  storage  and  insurance  charged" ;  that  between  July 
29  and  November  1,  1^0,  the  copartnership  sold  the  goods  at  the 
best  price  obtainable ;  the  result  being  a  difference  of  some  $1,093,  for 
which  recovery  is  sought,  together  with  certain  storage  charges. 

There  seems  to  be  little  agreement  of  counsel  as  to  the  theory  of  the 
complaint.  Appellant  urges  that  under  section  145  of  the  Personal 
Property  Law  (Consol.  Laws,  41),  in  the  absence  of  proof  of  special 
circumstances,  the  only  measure  of  damages  open  to  plaintiff  under 
this  complaint  is  the  difference  between  the  market  price  and  the  con- 
tract price  at  the  time  and  place  of  delivery.  Respondent  contends  that 
appellant  "waived"  its  right  to  object  to  plaintiff's  failure  to  resell  on 
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June  1,  1920,  by  requesting  that  the  goods  be  held  for  a  further  period. 
There  is  no  allegation,  however,  that  respondent  agreed  to  such  ex- 
tension of  time,  nor  is  any  definite  time  for  the  extension  set  out  The 
case  differs,  therefore,  in  that  highly  material  respect  from  Hayes  v. 
Durham,  194  App.  Div.  848,  185  N.  Y.  Supp.  691. 

We  find  nothing  to  take  the  instant  case  out  of  the  ordinary  rule  re- 
enunciated  in  Waumbeck  Mfg.  Co.  v.  Alfandri,  196  App.  Div.  64,  187 
N.  Y.  Supp.  439,  that  the  damages  are  the  difference  between  the  mar- 
ket price  and  the  contract  price  at  the  time  and  place  of  delivery. 
There  is  not  even  an  allegation  in  the  complaint  that  any  subsequent 
request  for  payment  was  made  by  plaintiff,  or  any  notice  given  to  de- 
fendant that  it  should  take  the  goods. 

The  order  appealed  from  is  therefore  reversed,  with  costs,  and  the 
motion  denied,  with  $10  costs. 


GEOBGE  L.  WALKER  CO.,  Ine.,  v.  MATTHEWa 

(Supreme  Court,  AppeUate  Term,  ITirst  Department.    June  9,  1921.) 

Landlord  and  tenant  <&=»278M,  New»  v<^  llA  Key-No.  Serlea— Bente  of  oUmt 
apartments  in  bullcine  admissible  on  issue  of  reasonable  rent. 

In  an  action  by  a  landlord,  the  issue  being  the  reasonable  rent  of  the 
premises  occupied  by  defendant,  the  trial  court  err^d  in  jexduding  proof 
as  to  the  rents  of  other  apartments  in  the  building;  Code  Oiv.  Proc.  | 
2281»  subd.  2-a,  as  amended  by  Laws  1920,  c.  945,  specifically  requiring  the 
infroduction  of  such  proof  on  the  part  of  the  landlord,  while  even  \fithout 
the  statutory  requirement  such  evidence  is  an  essential  element  in  det»- 
mining  income  derived  by  the  landlord  from  the  premises  above  the  coat 
of  maintenance. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  the  George  L.  Walker  Company,  Incorporated,  against 
Louis  P.  Matthews.  From  a  judgment  for  plaintiflf,  it  appeak.  Judg- 
ment reversed,  and  new  trial  granted. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Dean  Nelson,  of  New  York  City,  for  appellant. 
John  A.  Bolles,  of  New  York  City,  for  respondent. 

GUY,.  J.  Plaintiff  landlord  appeals  from  a  judgment  based  upon  the 
verdict  of  a  jury  fixing  the  reasonable  rent  of  premises  occupied  by 
defendant  at  $82.50  per  month.  In  1915  the  apartment  rented  for  $55 
per  month ;  in  1919,  for  $75  per  month.  Plaintiff  offered  proof  as  to 
rents  of  other  apartments  in  the  building,  which  proof  was  excluded. 
In  excluding  this  proof  the  learned  court  erred,  inasmuch  as  the  stat- 
ute specifically  requires  the  introduction  of  such  proof  on  the  pan  of 
the  landlord  (Code,  §  2231,  subd.  2-a,  as  amended  by  chapter  945, 
Laws  of  1920),  and  even  without  this  requirement  of  the  statute  such 
evidence  is  an  essential  element  in  determining  the  income  derived  by 
the  landlord  from  the  premises  over  and  above  the  cost  of  maintenance. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  granted, 
with$10  costs  to  appellant  to  abide  the  event.    All  concur. 
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In  re  McKEE. 

(Supreme  Courts  Appelate  DiTialQn,  Second  Department    June  10,  1921.) 

Attornegr  and  dieoi  ^=^4/^(2),  46,  5S— Attorney  guspended  from  praetke  for 
miseoDduct  in  depesitins  f  rnds  In  own  banbinK  aieeoiint  and  nsinje  them. 

An  attorney  for  an  administrator  under  limited  letters,  the  widow, 
entitled  to  the  avails  of  the  action,  her  relatives  and  her  advisers  being 
persons  of  no  education  and  some  of  them  Illiterate,  grossly  violated  the 
duty  he  owed  his  client  by  depositing  in  his  own  private  bank  account  the 
avails  of  a  settlement  of  the  action,  and  in  subseauentiy  drawing  it  out 
and  using  it  in  the  prosecution  of  a  business  which  he  was  carrying  on  in 
addition  to  the  practice  of  the  law»  though  the  father  of  decedent  acquiesc- 
ed in  such  use  of  the  money,  and,  having  made  restitution,  such  attorney 
will  be  suspended  from  practice  for  two  years. 

Disciplinary  proceedings  by  the  Brooklyn  Bar  Association  against 
T.  John  McKee,  an  attorney.  On  motion  by  the  Association  to  confirm 
report  of  official  referee.  Report  confirmed,  recommendation  of  referee 
adopted,  and  respondent  suspended  from  practice  for  two  years.        / 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  Riv.xi,  PUT- 
NAM, and  JAYCOX,  JJ. 

Mortimer  W.  Byers,  of  New  York  City,  for  the  motion. 
Edward  Ward  McMahon,  of  New  York  City,  opposed 

BLACICMAR,  p.  J.  The  report  of  the  official  referee  should  be 
confirmed.  The  respondent,  a  member  of  the  bar,  had  received  a 
thorough  education  at  college  and  in  law  school,  and  was  presumably 
acquainted  with  the  proper  ethical  standards  of  the  profession.  His 
client,  the  administrator  under  limited  letters,  the  widow,  who  was 
entitled  to  the  avails  of  the  action,  and  her  relatives  and  advisers,  were 
persons  of  no  education  and  some  of  them  illiterate.  For  these  reasons 
the  duty  of  the  respondent  to  safeguard  their  interests  was  the  more  im- 
perative. He  took  from  the  administrator  a  retainer  of  35  per  cent,  of 
the  amount  recovered  or  realized  upon  settlement  For  this  he  can- 
not be  criticized,  although  he  well  knew  that  the  amount  was  subject 
to  the  approval  of  the  surrogate  on  the  settlement  of  the  administrator's 
account.  The  case  was  settled,  and  the  avails,  amounting  to  $3,250, 
came  into  the  respondent's  possession.  He  deposited  the  money  in  his 
own  private  bank  account,  and  subsequently  drew  it  out  and  used  it 
in  the  prosecution  of  a  business  which  he  was  carrying  on  in  addition 
to  the  practice  of  the  law. 

This  was  a  gross  violation  of  the  duty  that  he  owed  to  his  client. 
At  the  time  he  used  the  money  he  had  no  expectation  of  repaying  it, 
except  through  the  uncertainty  of  an  award  for  park  purposes  in  Phila- 
delphia and  an  undivided  interest  in  real  property  in  Philadelphia  and 
in  Washington,  and  the  prospects  of  a  business  in  which  at  that  time, 
according  to  his  own  testimony,  the  liabilities  equaled  the  assets.  The 
fact  that  the  father  of  the  decedent  acquiesced  in  his  using  the  money 
himself  is  no  excuse  for  nor  palliation  of  his  misconduct.  It  was  the 
duty  of  the  attorney  to  see  that  the  fund  was  properly  safeguard- 
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ed,  and  he  cannot  shield  himself  behind  tl^e  consent  of  the  father  of 
the  decedent,  who  had  no  interest  in  the  fund,  or  the  acquiescence  of 
the  administrator,  who  had  no  right  to  consent  to  its  diversion,  and  who 
appears  to  have  been  ignorant  of  his  own  duties  and  of  the  rights  of 
his  daughter,  the  beneficiary.  Fortunately  the  respondent,  after  a  long 
delay,  and  after  his  client  was  compelled  to  retain  and  pay  a  lawyer,  was 
able  to  make  restitution,  although  this  appears  to  have  been  done  with- 
out the  approval  of  the  surrogate  of  the  expenses  that  had  been  in- 
curred by  the  administrator,  or  of  the  amount  of  his  own  fee. 

The  report  of  the  official  referee  should  be  confirmed,  his  recom- 
mendation adopted,  and  the  respondent  suspended  from  the  practice 
of  his  profession  for  a  period  of  two  years  from  the  date  of  entry  of 
this- order.    All  concur. 


In  re  OPANG'S  WILL. 

(Supreme  Court,  AppeUate  Division,  First  Department    May  27,  1921.) 

1.  Wills  <gc»386— Verffiei  flndhi?  a^galnst  lwtainieiitB<7  capacity  meraible 
only  when  pasrion  and  prejudioe  appears. 

Id  determining  whether  a  jury's  verdict  that  a  will  and  codicil  were 
executed  at  a  time  when  testatrix  lacked  testamentary  capad^,  is  based 
on  sufficient  evidence,  a  mere  scintilla  of  evidence  will  not  overcome  the 
presumption  of  sanity,  and  the  verdict  must  be  considered  and  its  effect 
determined  under  the  same  rules  as  in  other  cases,  and  the  appellate 
court  must,  before  reversinir,  determine  whether  the  finding  was  so  tar 
against  the  weight  of  the  eiidenee  as  to  indicate  passion  or  prejudice  as 
the  procuring  cause  of  the  verdict. 

t.  WIUs  ^=»55(1)— Jury's  Tordict  thai  testatrix  lacked  testamentary  capacity 
field  supported  by  evidence. 

In  a  wiU  contest,  the  jury's  verdict  that  testatrix  did  not  have  testa- 
mentary capacity  at  the  time  of  executing  the  alleged  will  and  codicil  Keld 
supported  by  evidence  to  an  extent  that  it  cannot  be  said  that  the  Terdiet 
indicates  passion  or  prejudice. 
3.  Appeal  and  error  ^»1001<  2) —Verdict  not  reversed  becaose  appellate  comt 
might  have  readied  other  conclusion. 

The  law  gives  the  jury  the  right  to  determine  the  facts,  and  the  appel- 
late court  is  not  authorized  to  reverse  the  jury's  finding  merely  because 
it  might  have  reached  a  different  conclusion. 

Cross-appeals  from  Surrogate's  Court,  New  York  County. 

In  the  matter  of  the  last  will  and  testament  of  Rosa  E.  Spang,  de- 
ceased.  From  a  surrogate's  decree,>  entered  on  a  juryV  verdict  adjudg- 
ing that  two  papers  offered  as  the  will  and  codicil  of  Rosa  E.  Spang, 
deceased,  were  executed  by  her  at  a  time  when  she  had  not  testamentary 
capacity,  and  also  from  an  order  of  the  Surrogate's  Court  declining  to 
set  aside  the  findings  of  the  jury  on  special  questions  submitted  bearing 
on  testamentary  capacity  of  deceased,  the  parties  named  as  executors 
appeal  and  from  that  part  of  the  decree  which  finds  that  the  execution 
of  the  will  was  not  procured  by  fraud  or  undue  influence,  contestant, 
Mabel  Ancker,  daughter  of  deceased,  appeals.    On  appeal  of  the  execu- 

4s9For  other  caMs  sm  same  topic  a  KBT-NUMBBB  In  all  Kay-Nvmberod  Disaati  a  lAd«M 


Digitized  by 


Google 


Sup.  Ct)  IN  BS  SPANO'S  WHiL  755 

(isa  N.Y.a) 
tors,  decree  affirmed,  witib  costs  to  all  parties,  payable  out  of  the 
estate,  and  appeal  of  contestants  dismissed* 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  DOWUNG, 
SMITH,  and  GREENBAUM,  JJ. 

Cadwalader,  Wickersham  &  Taft,  of  New  York  City  (Henry  W. 
Taft,  of  New  York  City,  of  counsel,  and  Thomas  B.  Gilchrist,  of  New 
York  City,  on  the  brief),  for  executors: 

Brackett,  Todd,  Wheat  &  Wait,  of  Saratoga  Springs  (Edgar  T. 
Brackett,  of  Saratoga  Springs,  of  counsel,  and  Hiram  C.  Todd,  of 
Saratoga  Springs,  on  the  brief),  for  contestants. 

SMITH,  J.  Rosa  E.  Spang  died  June  21,  1919,  at  the  age  of  78 
years.  Charles  H.  Spang,  her  husband,  died  February  15,  1919,  at 
the  age  of  85  years.  The  property  of  which  she  died  seized  was  mostly 
property  that  came  from  her  hustend.  By  her  husband's  will,  after 
deducting  some  minor  legacies,  a  daughter  Mabel  was  gpiven  an  an- 
nuity of  $20,000  a  year,  and  the  widow  was  given  the  income  from  the 
balance  of  the  property.  After  the  death  of  the  life  annuitants  the 
property  was  to  be  given  in  part  for  certain  specific  purposes  named, 
and  the  remainder  to  his  executors,  to  be  distributed  for  charitable 
purposes  as  they  might  select.  Under  the  laws  of  the  state  of  Pennsyl- 
vania, of  which  state  her  husband  was  a  resident  at  the  time  of  his 
death,  the  widow  had  the  rig^t  to  elect  to  take  under  the  will  or  to  take 
one-half  of  the  husband's  property.  She  assumed  to  make  such  an 
election  just  prior  to  her  death  to  take  one-half,  and  if  that  election  be 
a  valid  dedtion,  the  estate  of  Rosa  E.  Spang  at  the  time  of  her  death 
amounted  to  about  $1,600,000. 

By  the  paper  sought  to  be  proven  as  her  will,  Rosa  E.  Spang,  after 
giving  some  minor  legacies  and  providing  for  the  payment  of  inheri- 
tance taxes  out  of  the  estate,  provided  for  the  establishment  of  a 
charitable  organization  to  be  called  the  *'Rosa  Spang  Foundation,"  and 
gave  to  that  corporation  so  to  be  organized  thd  residue  of  her  property, 
subject,  however,  to  the  payment  to  her  daughter  Mabel  of  an  annuity 
of  $10,000  for  life.  The  charities  which  were  to  be  the  beneficiaries 
of  die  income  under  this  Rosa  Spang  Foundation  were  described  to  be 
for: 

"The  relief  of  poverty  and  distress,  and  especially  in  caring  for  young  chU- 
dren  and  babes,  who  by  reason  of  orphanage,  abandonment  or  otherwise,  are 
without  means  of  proper  support  and  maintenanoe;  in  providing  for  the 
education,  Instruction  and  aid  of  the  deserving  bUnd ;  and,  also,  in  affording 
temporary  relief  to  unobtrusive  suffering  endured  by  industrious  or  worthy 
persons,  including  the  bestowal  or  distribution  of  any  part  of  such  Income 
to  and  among  benevolent  or  charitable  institutions,  objects  or  persons,  such  as 
shaU  be  deemed  most  useful,  deserving  or  judicious." 

Charles  H.  Spang  and  Rosa  E.  Spang  were  married  in  1898.  The 
daughter  Mabel  was  bom  in  1885.  There  is  no  question  raised  as  to 
the  parentage  of  this  daughter,  and  she  was  accepted,  both  before  the 
marriage  of  her  parents  and  afterwards,  as  their  child,  and  provided  for 
as  such.  The  codicil  to  this  will  simply  provided  for  a  legacy  to  Charles 
C.  Lockwood  of  $10,000,  and  was  executed  immediately  after  the  exe- 
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cution  of  the  will,  and,  in  discussing  the  issues  in  tfie  case,  the  will  and 
codicil  will  be  referred  to  simply  as  the  will  of  Rosa  E.  Spang.  When 
this  paper  was  offered  for  probate,  Mabel  Ancker,  the  daughter,  filed 
objections,  alleging  that  the  will  was  not  executed  with  proper  formali- 
ties, that  die  same  was  procured  by  undue  influence,  and  that  the  paper 
was  executed  at  a  time  when  Rosa  E.  Spang  was  of  unsound  mind  and 
without  testamentary  capacity  to  execute  a  will.  Objections  were 
also  filed  by  Marie  T.  Moore,  who  was  a  legatee  tmder  a  prior  will. 
Mabel  Spang,  the  daughter,  was  first  married  to  a  man  by  the  name  of 
Crome,  and  after  his  death  was  married  to  a  man  by  the  name  of 
Ancker.  She  was  in  Europe  at  the  time  of  the  death  of  her  father,  and 
only  reached  America  a  couple  of  days  before  her  mother's  death.  She 
had  had  considerable  difficulty  in  getting  passports  by  reason  of  the 
fact  that  when  she  went  to  Europe  her  passports  were  given  to  her 
under  her  former  name  of  Mabel  Crome,  and  she  secured  passports 
authorizing  her  return  under  the  same  name,  and  as  she  desired  to 
return  to  Europe  she  used  the  name  of  Crome  in  this  country,  and  first 
filed  the  objections  under  that  name. 

Upon  the  trial  of  the  issues  before  the  Jury,  all  questions  were  by  the 
court  withdrawn  from  the  consideration  of  the  jury,  except  the  ques- 
tion as  to  the  testamentary  capacity  of  the  deceased  at  the  time  of  the 
execution  of  the  will  and  of  the  codicil,  and  upon  that  question  the 
jury  has  found  that  the  deceased  had  not  testamentary  capacity  at  the 
time  she  signed  the  paper  offered  for  probate  as  her  will  and  codicil 
Prom  the  decree  entered  upon  this  finding  this  appeal  has  been  taken 
by  the  executors  named  in  the  will.  Mabel  Ancker  has  also  appealed 
from  that  part  of  the  decree  which  finds  that  the  execution  of  the  will 
was  not  procured  by  fraud  or  undue  influence.  Whether  or  not  she 
is  aggrieved  by  the  decree  entered  to  such  an  extent  as  to  authorize 
an  appeal  by  her  is  a  matter  in  which  we  are  not  fully  in  accord ;  but, 
in  view  of  the  conclusion  which  we  have  reached  upon  the  appeal 
by  the  executors,  the  consideration  of  that  appeal  becomes,  in  any 
event,  unnecessary,  and  that  appeal  may  therefore  be  dismissed. 

Jn  the  briefs  of  counsel  criticism  is  made,  on  the  one  hand,  of  Mr. 
Lockwood's  actions  as  bearing  upon  his  interest  in  this  case.  I  find 
nothing  in  the  record,  however,  which  justifies  any  adverse  criticism. 
There  was  no  effort  on  his  part  to  obtain  any  advantage  for  himself  or 
for  any  one  else  whom  he  represented.  Mrs.  Spang  t^came  suspicious 
of  him,  and  desired  to  change  her  attorney,  and  he  himsdf  brought  Mr. 
Wickersham  into  the  case.  On  the  other  hand,  Mr.  Wickersham  has 
given  full  recognition  to  any  obligation  which  he  might  owe  to  Mr. 
Lockwood,  and  himself  procured  the  legacy  of  $10,0(X)  to  Mr.  Lock- 
wood  to  be  inserted  in  the  codicil  of  the  will.  Criticism  b  made  of  the 
form  of  the  will,  which  gave  to  these  executors  personally  any  property 
which  might  fail  to  pass  thereunder  by  virtue  of  any  statutes  against 
the  passing  of  property  under  a  will  to  charitable  institutions,  made 
within  certain  periods  before  the  death  of  the  testatrix.  The  will  as 
drawn  contained  no  illegal  provisions.  Considerable  criticism  is  made 
of  the  act  of  Dn  Chapin,  in  excluding  the  daughter  from  her  mother's 


Digitized  by 


Google 


Sup.  Ct.)  IK  BE  SPANO'S  WILL  757 

(188  N.Y.0.) 

room  when  she  came  there  just  prior  to  her  mother's  death.  But 
this  was  done  in  accordance  with  the  expressed  wish  and  determination 
of  the  mother  not  to  see  her  daughter,  and  it  can  well  be  surmised  that 
any  scene  betvireen  them  would  have  hastened  her  mother's  death. 
These  executors  in  this  will  were  all  men  of  standing  in  the  community. 

[1]  The  only  issue  here  argued  is  as  to  whether  the  finding  of  the 
jury  is  based  upon  sufficient  evidence.  In  the  Matter  of  Eno's  Will, 
196  App.  rKv.  131,  187  N.  Y.  Supp.  756,  decided  by  this  court  April 
8,  1921,  the  opinion  of  Mr,  Justice  Page  states  the  rule  which  is  to 
guide  our  determination  of  this  question.  It  is  there  stated  that  a  mere 
scintilla  of  evidence  is  not  sufficient  to  overcome  the  presumption  of  the 
sanity  of  the  party  executing  the  will,  and  that  the  verdict  of  the  jury 
must  be  considered  and  its  effect  determined  uftder  the  same  rules  that 
govern  the  court  in  the  review  of  the  verdict  of  the  jury  in  other  cases 
where,  by  the  Constitution  or  by  the  statute,  the  parties  have  the  right 
to  a  jury  trial  Upon  this  rule  of  law  as  there  declared  this  court  was 
unanimous,  and  the  only  question,  as  we  view  this  case,  which  we  are 
called  upon  to  determine,  is  as  to  whether  under  this  rule  the  verdict  is 
against  the  weight  of  evidence.  Upon  that  question,  further,  we  are 
controlled  by  the  uniform  rulings  of  the  courts.  The  question  is  not 
as  to  what  the  reviewing  judge  would  have  decided,  if  the  case  had  been 
originally  before  him  for  determination;  but  the  question  to  be  de- 
termined is  as  to  whether  the  finding  of  the  jury  was  so  far  against 
the  weight  of  evidence  as  to  indicate  passion  or  prejudice  as  the  pro- 
curing cause  of  the  verdict. 

[2]  While  there  is  evidence  in  the  case  tending  to  establish  the 
mental  capacity  of  the  decedent,  there  is  much  evidence  to  the  contrary. 
There  is  evidence  in  the  case  as  to  the  vulgarity  of  the  deceased,  and 
perhaps  of  a  depraved  mind  tending  to  eroticism ;  but  such  a  perversion 
of  the  mind,  even  if  abnormal,  in  no  way  entered  into  the  making  of 
this  will.  That  tendency  was  perhaps  caused  by  the  physical  condition 
of  the  deceased.  But,  whatever  the  cause  may  have  been,  it  had  existed 
for  many  years  prior  to  her  death,  so  that  under  the  evidence  of  the 
experts  for  the  contestants  it  had  little,  if  any,  significance  in  determin- 
ing whether  at  the  time  of  the  execution  of  the  paper  propounded  as  her 
will  she  had  senile  dementia,  which  is  claimed,  to  have  incapacitated 
her  from  making  a  will.  The  brutality  of  the  deceased  to  her  husband 
in  his  last  sickness,  as  sworn  to  by  the  witnesses  for  the  contestants, 
if  not  exaggerated,  would  indicate  an  abnormal  mind;  but  no  such 
perversion  of  the  mind  has  in  any  way  entered  into  or  influenced  the 
making  of  the  will  in  question,  although  it  may  be  generally  pertinent  as 
to  the  question  of  mental  capacity  to  make  a  will.  On  the  other  hand, 
there  is  evidence  of  facts  which  are  clear  indications  of  senile  dementia, 
which,  if  it  existed,  would  have  rendered  her  incapable  of  comprehend- 
ing the  natural  claims  to  her  bounty.  To  my  mind  one  of  the  most 
significant  facts  which  bear  upon  this  question  is  her  apparent  vacilla- 
tion in  her  regard  for  her  daughter.  This  daughter  in  her  younger  days 
was  sent  to  school,  and  there  came  under  the  influence  of  a  teacher  who 
had  acquired  apparently  an  unnaturial  influence  over  her,  and  the 
influence  was  a  degrading  one.    To  withdraw  her  from  this  influence 
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the  father  and  mother  had  her  committed  to  a  sanitarium.  This  was 
done  upon  the  certificate  of  physicians  according  to  the  requirements 
of  the  statute. 

A  habeas  corpus  proceeding  was  commenced,  which  was  tried  in 
Brooklyn,  and  upon  that  proceeding  the  certificates  of  these  physicians 
were  produced  and  made  public,  and  the  daughter  charged  the  mother 
as  being  an  unnatural  mother,  and  stated  publicly  that  her  mother 
would  lie  about  her  and  poison  her,  if  necessary  to  accomplish  her  pur- 
poses. She  was  finally  released  from  the  sanitarium  and  put  in  charge 
of  another  woman,  with  whom  she  was  sent  abroad,  and  she  remained 
abroad  for  a  number  of  years,  and  finally  came  home  and  was  married 
to  Crome;  her  mother  and  father  attending  the  wedding.  This  pro- 
ceeding before  the  court  in  Brooklyn  caused  deep  resentment  against 
the  daughter  on  the  part  of  the  deceased,  which  seemed  to  return  from 
time  to  time  during  the  rest  of  her  life.  I  say  from  time  to  time,  be- 
cause during  this  period  there  were  times  when  the  mother  is  shown 
to  have  spoken  kindly  of  her,  while  towards  the  close  of  her  life  her 
picture,  which  hung  upon  her  mother's  wall,  was  turned  face  to  the 
wall  and  she  spoke  very  bitterly  of  her  daughter.  Before  her  husband's 
death  she  had  executed  a  will  giving  her  personal  property  to  Mrs.  Ma- 
rie T.  Moore.  At  the  time  of  her  husband's  death,  Mr.  Lockwood  was 
the  attorney  for  her  husband,  as  well  as  her  attorney.  He  called  her  at- 
tention to  tfie  fact  that  by  this  will  all  the  property  which  she  acquired 
from  her  husband,  which,  if  she  elected  to  take  under  the  Pennsylvania 
statute  would  amount  to  $1,500,000,  would  go  to  Mrs.  Moore.  She  at 
first  insisted  that  all  that  the  will  meant  was  that  her  personal  be- 
longings should  go  to  Mrs.  Moore ;  but  afterwards,  after  explanation 
by  Mr.  Lockwood,  she  made  a  new  will,  in  which  she  gave  all  of  her 
property  after  the  payment  of  her  debts,  to  her  daughter  Mabel. 

The  making  of  this  will  is  not  in  itself  as  I  view  it,  so  significant, 
because  of  the  conceded  fact  that  it  was  made  as  a  temporary  will 
until  a  further  will  could  be  more  deliberately  drawn.  But  her  ex- 
pressions in  connection  with  the  making  pf  that  will  are  significant  of 
her  sentiments  towards  her  daughter  at  that  time.  Mr.  Lockwood 
swears  that  at  the  time  she  executed  this  new  will  in  February,  after 
her  husband's  death,  she  stated  that  she  intended  to  draw  a  new  will 
in  which  the  bulk  of  her  property  should  go  to  her  daughter.  The  wit- 
ness Harvey  swears  that  after  the  making  of  this  will,  and  within  five 
weeks  after  her  husband  died,  she  asked  her  what  would  become  of 
her  things  if  she  should  die,  and  the  deceased  answered,  "You  damn 
fool,  who  do  you  suppose  would  get  them  but  my  daughter?"  and, 
further,  that  the  deceased  said  to  her,  about  three  weeks  before  her 
death : 

"  'Harvey,  I  am  going  to  die,  and  I  said,  1  wouldn't  think  so,  Mrs.  Spang; 
you  have  got  plenty  now ;  you  can  look  after  yourself  and  take  care  of  yonr- 
self.*  *No/  she  said,  *I  am  going  to  die,  and  if  that  Mabel  would  only  be  here.* 
she  said,  'until  this  will  is  settled' ;  and  I  said,  'WeU,  now,  Mrs.  Spang,  look 
here,  why  do  you  feel  so  badly?'  'Because,'  ehe  said,  *I  am  going  to  die,  flLar- 
vey ;  but  when  I  die  I  will  make  a  wiU,  and  I  wUl  leave  things  to  my  friends: 
I  won't  do  like  Mr.  Spang  done.'    I  said,  'You  wiU?*    She  said,  'Yes;  there 
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are  three  I  am  Rolng  to  remember  outside  of  my  child;  that  la,  Mia.  Keating; 
Mrs.  Moore»  and  Maggie  Dunn.' " 

There  is  no  doubt  that  about  the  time  she  made  her  will  her  antipathy 
to  her  daughter  had  returned.  She  had  given  orders  that  her  daughter 
should  not  see  her  after  she  returned.  As  before  stated,  she  had  turn- 
ed her  daughter's  picture  face  to  the  wall.  The  testimony  shows  that 
her  gift  to  her  daughter  in  the  will  was  given  by  reason  of  the  persua- 
sion of  Mr.  Wickersham.  The  inconstancy  of  her  feelings  toward 
her  daughter  from  the  time  of  her  husband's  death  to  the  time  she 
died  leaves  serious  doubt  in  the  mind  as  to  whether  she  was  capable 
of  appreciating  the  moral  claims  that  her  daughter  had  to  her  property. 
Moreover,  she  had  told  Mrs.  Brown  that  she  was  to  leave  her  $25,000 
in  her  will.  After  she  executed  the  will,  Mr.  Lockwood  swears  Mrs. 
Brown  told  him  that  Mrs.  Spang  said  to  her  that  they  did  not  draw 
the  will  in  the  way  she  wanted  it-^ 

''It  was  a  long  rigmarole,  and  I  was  too  siek  to  understand  it,  you  know  I 
wanted  to  leave  you  $25,000,  as  I  told  you,  and  I  am  afraid  they  have  not  got 
it  in  that  way ;  you  take  my  handbag  with  all  the  jewelry,  and,  if  I  die,  keep 
it ;  it  will  help  to  make  up  for  what  you  have  done." 

This  Mrs.  Brown  denies,  except  that  she  admits  that  Mrs.  Spang  told 
her  that  she  would  leave  her  ^5,000.  The  part  of  the  conversation 
between  Mrs.  Brown  and  Lockwood,  as  sworn  to  by  Lockwood,  is  not 
competent  evidence  of  the  facts  therein  stated.  It  is  only  competent, 
if  at  all,  as  tending  to  discredit  the  testimony  of  Mrs.  Brown,  who 
swore  to  facts  tending  to  establish  the  mental  capacity  of  the  testatrix. 
She  had  said  that  she  was  going  to  leave  money  to  Mrs.  Keating  and 
Mrs.  Moore,  but  she  left  them  nothing  in  her  will. 

The  testimony  of  Dr.  Peterson,  the  expert,  sworn  in  behalf  of  the 
proponents  of  the  will,  strongly  tends  to  establish  her  mental  capacity. 
On  cross-examination,  however,  a  number  of  instances  were  referred 
to,  which  had  been  sworn  to  by  other  witnesses  which  Dr.  Peterson  him- 
self said  indicated,  if  true,  "a  lack  of  intelligent  grasp  of  affairs.** 
Her  f  orgetf  ulness  is  an  indication  of  a  weakened  mind,  especially  f  or- 
getf ulness  of  an  important  incident  occurring  shortly  before.  She  for- 
got that  Ae  will  she  had  made  to  Mrs.  Moore  had  been  destroyed,  and 
doubted  if  that  had  been  done.  She  signed  the  election  to  take  under 
the  Pennsylvania  statute,  which  gave  to  her  $1^500,000  of  property,  and' 
yet,  after  having  signed  that  paper,  she  wrote  to  Mr.  Wickersham  that 
she  had  no  memory  of  signing  it  and  was  very  skeptical  of  the  signature. 
Very  strong  corroboration  of  the  incapacity  of  the  deceased  is  f  oimd 
in  the  testimony  of  six  physicians  who  had  treated  her  at  periods  within 
the  last  five  years  of  her  life,  all  of  whom  swore  to  a  lai^  number  of 
acts  during  those  times  that  they  considered  irrational.  Still  further  is 
the  testimony  of  two  of  the  experts  called  for  the  contestants,  who 
swear,  upon  the  h3^othetical  question  involving  facts  which  the  jury 
were  at  liberty  to  believe,  that  at  the  time  of  the  makingjof  the  will,  the 
deceased  was  suffering  from  senile  dementia  and  incapable  of  under- 
standing the  nature  of  her  act  and  its  consequences. 

This  will  was  executed  upon  the  day  before  the  death  of  Rosa  £• 
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Spang.  She  was  confessedly,  at  that  time,  in  a  very  feeble  omdition. 
Within  a  few  days  she  had  had  several  attacks  of  heart  trouble,  which 
were  apparently  due,  nbt  only  to  her  age,  but  to  a  disease  which  was 
cancerous  in  its  nature  and  which  affected  her  whole  system.  Upon 
the  night  before  she  had  had  a  very  serious  attack,  from  which  it  was 
at  times  doubtful  if  she  would  recover. .  There  is  considerable  evidence 
of  her  having  expressed  strong  aversion  to  children,  calling  them  little 
brats,  and  strong  aversion  to  organized  charities,  and  of  her  having 
expressed  the  belief  that  the  moneys  given  for  tihose  charities  never 
reached  the  persons  sought  to  be  benefited  by  the  charities.  And  still 
the  provisions  of  the  will  were  in  part  for  the  benefit  of  children,  and 
authorized  the  giving  of  these  moneys  by  the  trustees  of  the  Rosa  Spang 
Foundation  to  charitable  institutions  for  distribution.  These  provisions 
in  the  will  might  have  been  found  by  the  jury  to  have  indicated  a  change 
of  purpose,  which  is,  at  least,  significant  upon  the  mental  capacity  of  the 
deceased  at  the  time  she  executed  the  will,  and  the  jury  might  have  been 
in  doubt  as  to  whether  she  fully  understood  its  provisions,  by  reason 
of  her  physical  condition  at  the  time  she  executed  it.  One  of  the  facts 
to  be  considered  in  sending  a  case  back  for  a  retrial  is  the  probability 
that  a  different  conclusion  will  be  reached  upon  a  subsequent  trial.  In 
my  judgment,  the  result  of  a  new  trial  would  be  the  same  as  that  reach- 
ed by  Ae  jury  in  the  verdict  here  rendered. 

[3]  In  this  recital  I  have  not  mentioned  many  other  incidents  to 
which  weight  is  given  by  the  physicians  as  indicating  the  mental  lapses 
of  the  deceased  and  the  senile  dementia.  It  clearly  cannot  be  said  that 
the  verdict  is  without  evidence  to  support  it,  nor  in  my  judgment  can 
it  be  said  that  the  verdict  indicates  passion  or  prejudice  on  the  part 
of  the  jury.  Whatever  conclusion  we  might  have  reached  if  the  trial 
had  been  before  us,  the  law  has  given  the  right  to  determine  the  facts 
in  these  cases  to  a  jury,  and  we  are  not  authorized  to  reverse  their 
finding  merely  because  we  might  have  reached  a  different  conclusion. 

Without  further  discussion  the  decision  which  we  have  reached  is 
that  upon  the  appeal  of  the  executors,*  the  decree  must  be  affirmed,  with 
costs  otit  of  the  fund  to  all  parties  presenting  briefs*  The  appeal  of  the 
contestants  is  dismissed.   All  concur. 


(115  Misc.  Rep.  586) 

III  re  DONOHUirS  ESTATB. 

(Surrogate's  Court,  New  York  County.    June  6,  1021.) 

L  Wills  48=»324<2)— On  eonflietliqr  evidence^  wrandnesB  id  testator's  ninil  beU 
for  the  Jury. 

Where  the  evidence  as  to  whether  testator  was  of  sound  mind  on  the 
date  of  execution  of  the  proposed  will  was  conflicting,  and  different  in- 
ferences might  be  fairly  drawn  therefrom,  the  issue  was  for  the  jury. 

t.  Wills  <9=»337— New  trial  denied,  where  Jury  on  second  trial  would  pvofoaUy 
reach  the  sane  result. 

On  motion  of  proponent  of  wiU  to  set  aside  verdict  findipg  that  decedent 
was  of  unsound  mind  when  executing  the  proposed  will,  where  a  careful 

■  ,  ■ ..  ■  ■     ■      ■  ,  .,  ■ I  m 
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consideration  of  the  erldence  leads  the  court  to  believe  that  the  yerdlct 
was  amply  sustained  and  that  a  retrial  would  result  In  the  same  Terdict, 
the  motion  will  be  denied. 

In  the  matter  of  the  estate  of  Patrick  Donohue,  deceased.    On  mo- 
tion of  Maria  Egan,  proponent  of  a  will,  to  set  aside  a  verdict  finding 
that  decedent  was  not  of  sound  mind.    Motion  denied. 
George  W.  Bristol,  of  New  York  City,  for  proponent 
William  Dike  Reed,  of  New  York  City,  for  contestant. 

FOLEY,  S.  The  motion  of  the  proponent  to  set  aside  the  verdict 
is  denied.  The  jury  found,  in  answer  to  the  single  question  submitted, 
that  the  decedent  was  not  of  sound  mind  on  the  date  of  execution,  Oc- 
tober 2,  1919.  The  testator  was  then  about  the  age  of  75  years.  He 
had  been  married  to  the  contestant  for  45  years,  and  lived  with  her  on 
terms  of  affection.  He  had  long  been  ill  of  cancer.  The  decedent 
left,  besides  his  widow,  a  brother,  nephews,  and  nieces.  The  drafts- 
man of  the  will  was  procured  by  a  friend  of  the  principal  beneficiary. 
The  will  was  subscribed  with  the  testator's  mark. 

The  will  first  bequeaths  two  savings  bank  accounts  amounting  to 
$6,000  (all  the  property  possessed  by  him)  to  Maria  Egan,  a  niece. 
After  this  general  l^^acy  there  was  inserted  a  residuary  clause,  giving 
all  the  rest,  residue,  and  remainder  of  his  property  to  his  "beloved" 
wife.  This  clause  was  clearly  futile,  because  there*  was  no  property 
left  to  pass  under  it  It  is  hard  to  believe  that  the  testator,  a  man 
of  no  great  intelligence,  would  knowingly  practice  this  subtle  testamen- 
tary deception  upon  his  faithful  wife  of  almost  half  a  century.  The 
will  also  sets  forth  that  he  had  previously  amply  provided  for  his 
wife,  and  that  she  had  more  than  sufficient  funds  to  support  her  during 
the  rest  of  her  life.  The  contestant  sharply  disputed  the  truth  of  this 
declaration. 

The  testimony  of  Dr.  Egan,  the  attending  physician  of  the  deceased, 
as  to  delusions,  irrational  acts,  and  mental  incompetency  at  the  time 
of  the  making  of  the  will,  was  sufficient  to  sustain  the  verdict.  He  was 
a  physician  of  standing  and  experience.  His  observations  were  based 
upon  frequent  professional  visits.  He  was  therefore  in  a  better  posi- 
tion to  know  decedent's  condition  than  most  of  the  others  who  testi- 
fied. The  evidence  of  the  various  witnesses  for  the  proponent  relat- 
ed, to  a  great  extent,  to  the  condition,  acts,  and  conduct  of  the  de- 
ceased more  or  less  remote  from  the  date  of  execution.  The  material 
question  here,  as  in  all  probate  contests,  is  the  mental  condition  of  the 
testator  at  the  time  of  execution.  The  testimony  of  the  subscribing 
witnesses,  one  of  them  a  reputable  attorney,  while  establishing  the 
requisite  formalities,  must  have  been  given  little  weight  by  the  jury  on 
the  issue  of  capacity.  These  witnesses  did  not  know  the  testator  before 
the  date  of  signing,  and  their  opportunity  for  observation  was  exceed- 
ingly limited. 

[1,  2]  Th^  evidence  was  conflicting,  and  drfferent  inferences  might 
fairly  be  drawn  therefrom.  The  issue  was  therefore  for  the  jury. 
Matter  of  Barney,  185  App.  Div.  782,  174  N.  Y.  Supp.  242;  Matter 
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of  Hurley,  189  App.  Div.  664,  179  N.  Y.  Supp.  11;  Matter  of  Eno, 
196  App.  Div.  131,  187  N.  Y.  Supp.  756,  decided  April,  1921 ;  Matter 
of  Strong,  179  App.  Div.  539,  166  N.*  Y.  Supp.  862.  After  careful 
consideration  of  the  evidence  I  believe  that  the  verdict  was  amply  sus- 
tained and  should  not  be  disturbed.  If  there  was  a  retrial,  the  result, 
in  my  opinion,  would  be  the  same.    This  probability  must  be  taken  into 

consideration  by  the  court.    Matter  of  Spang, App,  Div. ,  188 

N.  Y.  Supp.  754,  decided  May,  1921. 

"Questions  of  fact  arising  in  an  action  to  determine  the  validity  of  a  will 
are  no  different  In  this  respect  from  questions  of  fact  in  any  other  case. 
«  *  *  The  good  sense  of  the  jury,  when  aided  by  proper  institictions  from 
the  court,  is  the  best  and,  indeed,  the  only,  protection  that  litigants  ordinarily 
have  in  f}^  determination  of  issues  of  fact,  depending  upon  conflicting  evi- 
dence, even  when  such  issues  arise  in  actions  to  determine  the  validity  of  the 
most  important  testamentary  instruments."  Hagan  v.  Sone,  174  N.  Y.  817, 
at  page  328,  66  N.  B.  973,  975. 

The  jury  was  not  influenced  by  sympathy,  prejudice,  or  bias,  and  the 
motion  must  be  denied. 
Decreed  accordingly. 


(115  Misc.  Rep.  580) 

In  re  DUNLAPS  ESTATE. 

(Surrogate's  Court,  New  York  County.     Jane  9,  1921.) 

Taxation  <S=»879(1)— Gift  by  trust  deed  held  intended  to  take  effect  in  pos-, 
session  at  death  of  grantor. 

A  deed  of  trust  providing  that  dnrii^  life  of  grantor  the  entire  In- 
come from  the  trust  property  should  be  paid  to  grantor's  four  children  in 
equal  shares,  and,  in  case  of  death  of  child  leaving  Issue,  the  income  to 
be  paid  to  such  issue,  and,  if  none,  to  surviving  children,  and  upon  death 
of  grantor  three-fourths  of  property  was  to  be  distributed  among  her 
daughters  or  the  issue  of  deceased  daughters,  and  the  income  from  the 
remaining  one-fourth  was  to  be  paid  to  a  son  for  Ufe,  with  remainder  to 
daughters  or  their  issue,  must  be  considered,  as  to  the  three-fourths  of 
the  property,  as  a  transfer  intended  to  take  effect  in  possession  or  enjoy- 
ment at  the  death  of  grantor,  which  was  taxable  as  of  the  date  of  grantor's 
death,  but  the  transfer  of  the  one-fourth  to  the  son  was  to  be  paid  to  bhn 
for  life,  and  the  death  of  decedent  made  no  difference  in  hU  ^oyment, 
and  was  not  taxable  under  Tax  Law,  {  220,  subd.  4. 

In  the  matter  of  estate  of  Ameh'a  N.  Dunlap,  deceased.  From  an  or- 
der fixing  the  transfer  tax,  the  Columbia  Trust  Company,  as  trustee 
under  a  deed  of  trust  executed  by  decedent,  appeals.    Reversed  in  part. 

Davies,  Auerbach  &  Cornell,  of  New  York  City  (Charles  E.  Hotch- 
kiss,  Louis  F.  Schwartz,  Jr.,  and  Sydney  G.  Soons,  all  of  New  York 
City,  of  counsel),  for  trustee. 

Lafayette  B.  Gleason,  of  New  York  City  (Schuyler  C.  Carlton,  of 
New  York  City,  of  counsel),  for  state  comptroller. 

FOLEY,  S.  This  appeal  is  taken  by  the  trustee  under  a  deed  of  trust 
dated  May  11, 1917,  executed  by  decedent,  who  died  May  2, 1920,  from 

^s»For  other  cases  see  same  toplo  ft  KBY-NUMBBR  in  aU  Key-Numbered  Disests  ft  Indexei 
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the  order  fixing  the  transfer  tax  herein,  on  the  ground  that  the  apprais- 
er has  erroneously  reported  as  taxable  the  transfer  of  the  property 
conveyed  by  the  trust  deed,  and  on  the  further  ground  that  such 
transfer,  if  taxable,*  became  eflfective  as  of  the  date  of  the  deed,  and 
not  as  of  the  date  of  the  death  of  the  decedent. 

It  was  provided  by  the  deed  that  during  the  life  of  the  grantor  the 
entire  income  from  the  trust  property  should  be  paid  to  the  grantor's 
four  children  in  equal  shares.  In  case  of  the  death  of  a  child  leaving  is- 
sue, the  income  to  be  paid  to  such  issue;  but,  if  none,  then  to  the 
surviving  children.  Upon  the  death  of  the  grantor  three-fourths  of  the 
property  was  to  be  distributed  among  her  daughters,  or  the  issue  of  de- 
ceased daughters.  The  income  from  the  remaining  one-fourth  was  to 
be  paid  to  the  son  for  life,  with  remainder  to  the  daughters  or  their 
issue. 

Under  the  instrument  the  daughters  took  a  vested  remainder  (sub- 
ject to  be  divested  in  the  event  of  their  predeceasing  the  grantor)  in 
three-fourths  of  the  fund,  which,  however,  they  could  not  possess  or 
enjoy  until  after  the  death  of  their  mother.  In  Matter  of  Green,  153  N. 
Y.  223,  at  page  228,  47  N.  E.  292,  af^pag^  293,  it  is  stated : 

"The  death  of  the  donor  was  the  event  which  made  the  transfer  complete 
and  effective  and  secured  to  the  nieces  the  possession  and  enjoyment  of  the 
property.    In  re  Seaman,  147  N.  Y.  77." 

Therefore  as  to  (1)  the  three-fourths  of  the  property,  the  gift  by 
the  trust  deed  must  be  considered  as  a  transfer  intended  to  take  effec^ 
in  possession  or  enjoyment  at  the  death  of  the  donor.  Tax  Law  (Con- 
sol.  Laws,  c  60)  §  220,  subd.  4 ;  flatter  of  Cruger,  54  App.  Div.  405, 
66  N.  Y.  Supp.  636,  affirmed  166  N.  Y.  602,  59  N.  E.  1121 ;  Matter  of 
Garcia's  Estate,  183  App.  Div.  712,  170  N.  Y.  Supp.  980.  (2)  As  to 
one-fourth  of  the  property  conveyed  by  the  trust  deed,  the  income 
from  which  was  to  be  paid  to  the  son  of  the  grantor  for  life,  the  death 
of  decedent  made  no  diflFerence  in  his  enjoyment  of  the  property.  The 
instrument  itself  was  complete  and  irrevocable,  and  the  conveyance  ab- 
solute. Under  these  circumstances  the  transfer  of  the  property  to 
decedent's  son  is  not  taxable.  Matter  of  Bowers,  195  App.  Div.  548, 
186  N.  Y.  Supp.  913  (First  Department). 

The  order  fixing  tax,  in  so  far  as  appealed  from,  is  reversed  as  to  the 
tax  on  one-fourth  of  the  corpus  of  the  trust.  The  transfer  is  properly 
taxable  as  of  the  date  of  death  of  the  grantor.  Examination  of  the 
order  fixing  tax  in  Matter  of  Cruger,  supra,  shows  that  the  same  rule 
was  followed  in  that  case. 

An  order  may  be  entered  on  notice,  correcting  the  taxing  order  in 
accordance  with  this  decision. 
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CHOZO  YANO  et  al.  t.  LEDSIAN  el  aL 

(Caty  Court  of  New  York,  Trial  Term.    Bilay  18,  IflZl.) 

1.  SalQs  «=^384(7)»Mea8iire  of  damages  for  hnjen*  breach  ia  differenee  be- 

tween price  and  marlcel  value. 

Where  buyers  committed  breach  of  sale  contract  by  falling  to  send  let- 
ter of  credit  by  cable,  the  measure  of  damages  was  the  difference  between 
the  contract  price  and  the  market  value  at  the  time  of  breach,  and  if  sell- 
ers continued  to  correspond  with  the  buyers  until  a  later  time,  and  subse- 
quently sold  the  goods  for  a  price  less  than  the  market  value  at  time  of 
breach,  the  measure  of  damages  was  not  changed. 

2.  New  trial  <^=»5ft— Granted  where  Jury  dfaHregarded  Instnietioiia  as  te 

measure  of  damages  tor  breach  ei  contract 

Where  the  buyers  committed  a  breach  of  contract  December  4,  and 
the  jury  were  instructed  that,  if  they  believed  that  plaintiffs  sellers  were 
entitled  to  recover,  the  damages  would  be  the  difference  between  the  con- 
tract price  and  the  market  price  at  the  time  of  the  breach,  and  the  jury 
rendered  their  verdict  for  the  difference  between  the  contract  price  and 
the  lower  market  price  of  December  28,  when  goods  were  sold,  the  buyers 
were  entitled  to  a  new  trial  as  a  matter  of  right. 

Action  by  Chozo  Yano  and  another  against  William  Lcdman  and 
another.  Verdict  for  plaintiffs,  and  defendants  move  to  set  the  same 
aside.    New  trial  granted. 

Walter  L.  Bunnell,  of  New  York  City,  for  the  motion. 
Samuel  S.  Breslin,  of  New  York  Cfity,  opposed. 

PINELITE,  J.  The  jury  on  the  trial  of  this  action  awarded  a  ver- 
dict in  favor  of  the  plaintiffs  for  the  sum  of  $1,200.  On  the  rendition 
thereof,  the  defendants  moved  to  set  the  same  aside  upon  all  the 
grounds  specified  in  section  999  of  the  Code  of  Civil  Procedure,  and 
more  particularly  that  the  amount  so  found  was  in  excess  of  the  market 
then  prevailing  at  the  time  of  the  breach. 

It  appears  from  the  facts  herein  that  about  the  30th  day  of  Novem- 
ber, 1920,  the  plaintiffs  and  the  defendants  entered  into  a  contract 
wherein  and  whereby  the  defendants  agreed  to  purchase  of  plaintiffs 
and  plaintiffs  agreed  to  sell  and  deliver  to  the  defendants  400  pieces  of 
Japanese  pongee,  12  momme,  33  inches  wide  and  50  yards  to  the  piece, 
and  for  which  these  defendants  promised  to  pay  the  sum  of  $20  per 
piece ;  that  by  the  terms  of  said  contract  these  goods  were  to  be  ship- 
ped from  Yokohama,  Japan,  during  December,  1920,  terms  "letter 
credit,  90  days  sight  by  cable"  for  the  entire  purchase  price,  to  wit,  $8,- 
000;  that  by  the  words  "letter  credit,  90  days  sight  by  cable,"  it  is 
understood  in  th/5  trade  to  mean  that  the  buyer  must,  at  his  own  ex- 
pense, and  within  a  period  not  exceeding  5  days  from  the  date  of  the 
contract,  transmit  the  amount  thereof  by  cable  to  the  seller,  and  further 
that  the  seller  is  under  no  obligation  to  ship  the  said  goods  until  the  de- 
livery to  him  of  such  letter  of  credit;  that  said  letter  of  credit  was  not 
delivered  by  the  defendants  by  cable  after  demand  was  made  therefor, 
and  thereupon  plaintiffs,  upon  due  notice  to  the  defendants,  sold  the 
said  merchandise  in  the  open  market  on  the  28th  day  of  December, 
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1920,  at  a  sum  of  $17  per  piece,  less  cable  charges,  and  salesman's  com- 
missions in  connection  tlierewith,  which  the  plaintiffs  contend  was  the 
best  price  that  could  be  obtained  at  that  time ;  that  there  had  been  two 
purchases  of  this  merchandise,  one  for  400  pieces  and,  one  for  200  piec- 
es. The  400  pieces  had  been  paid  for,  and  on  the  2fXi  pieces,  for  the 
nonacceptance  and  the  failure  to  deliver  by  cable  the  letter  of  credit,  as 
provided  in  said  contract,  this  action  was  predicated. 

The  defendants,  on  the  other  hand,  testified  to  the  fact  that  the 
agreement  was  by  mutual  consent  modified  as  to  the  payments  to  be 
made,  was  to  be  cash  on  delivery  of  the  merchandise  at  the  port  of 
New  York,  in  the  months  of  December,  1920,  and  January,  1921,  and 
that  thereafter  the  defendants  demanded  the  delivery  of  said  merchan-  ' 
dise  from  the  plaintiffs  as  per  contract,  but  that  the  plaintiffs  failed 
and  refused  to  deliver  the  same,  or  any  part  thereof,  under  the  said 
modified  agreement,  and  that  thereupon  the  defendants  were  obliged  to 
pay  $5  in  excess  per  piece  for  the  merchandise  in  the  market  on  the 
200  pieces  which  the  plaintiffs  failed  to  deliver.  The  jury's  verdict 
was  rendered  upon  a  market  as  proven  by  the  plaintiffs  on  the  resale 
of  said  merchandise  upon  the  defendants  refusing  to  deliver  by  cable 
tiie  letter  of  credit,  and  that  the  best  price  that  could  be  obtainable  on 
the  resale  of  said  merchandise  was  $17  per  piece  on  December  28, 
1920. 

[1]  The  question  arises  when  did  the  breach  take  place?  From  the 
correspondence  had  between  the  plaintiffs  and  the  defendants  on  De- 
cember 4,  1920,  the  plaintiffs  wrote  that  uilless  the  defendants  would 
send  the  letter  of  credit  by  cable  through  the  defendant's  bank  they 
would  sell  the  merchandise  in  the  open  market.  Again  on  the  15th  day 
of  December,  1920,  they  wrote  the  defendants  that  unless  the  letter  of 
credit  was  forwarded  they  would  sell  the  merchandise  on  the  28th  of 
December  in  the  open  market.  On  the  16th  day  of  December  the  de- 
fendants wrote  the  plaintiffs,  pursuant  to  the  modification  of  the  agree- 
ment, that  if  the  goods  were  sent  on  to  New  York  they  would  be 
paid  for.  On  the  17th  the  plaintiffs  wrote  the  defendants  that  they 
refused  to  have  the  goods  sent  to  New  York  as  no  modification  of  the 
agreement  was  ever  entered  into.  The  breach,  as  it  appears  from  the 
evidence,  occurred  on  December  4,  1920,  and  the  market  as  proven 
upon  said  day  was  $19.50  a  piece.  The  plaintiffs  did  not  dispose  of  the 
merchandise  until  December  28,  when  the  market  was  $17  per  piece. 
But  after  December  4,  and  until  the  28th  day  of  December,  1920,  the 
market  had  been  low. 

The  measure  of  plaintiffs'^^  damages  was  the  difference  between  the 
contract  price  and  the  market  value  of  the  merchandise  at  the  time 
tiaat  the  contract  was  breached,  and  if  the  plaintiffs  continued  to  cor- 
respond with  the  defendants  between  the  4th  and  the  20th  of  Decem- 
ber by  withholding  the  sale  of  said  merchandise  with  the  hopes  that 
the  defendants  would  cable  to  Japan,  through  their  bank,  a  letter  of 
credit  for  the  amount  of  the  contract,  it  was  their  own  fault  The 
market  on  December  4  was  $19.50,  and  if  the  merchandise  was  sold 
when  the  market  was  high,  at  the  price  then  prevailing,  the  defendants 
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would  have  been  compelled  to  pay  the  difference  between  the  agreed 
price  and  the  market  price,  to  wit,  50  cents  per  piece,  or  about  $100. 
It  was  incumbent  upon  the  plaintiffs  to  use  reasonable  diligence  in 
disposing  of  the  merchandise  so  that  it  would  be  damaged  as  little  as 
possible.  Sheldon  v.  Argos  Mercantile  Corp'n,  194  App.  Div.  472, 
185  N.  Y.  Supp.  513;  Braun  v.  Angonoa,  185  N.  Y.  Supp.  832. 

[2]  We  must  bear  in  mind  that  by  the  retention  of  the  merchandise 
by  the  plaintiffs  after  the  breach  occurred,  to  wit,  December  4,  1920, 
to  December  28,  when  an  opportunity  prevailed  on  the  4th  day  of  De- 
cember to  dispose  of  said  merchandise  at  a  higher  price  than  what  was 
obtained  when  said  merchandise  was  sold  on  the  28th  day  of  December, 
the  amount  found  by  the  jury  was  in  excess  of  an  amount  that  the 
plaintiffs  would  be  entitled  to.  The  court  charged  the  jury  that  if 
they  believed  that  the  plaintiffs  were  entitled  to  recover,  the  damages 
would  he  the  difference  between  the  contract  price  and  the  market 
price  at  the  time  of  the  breach.  The  jury,  in  rendering  their  ver- 
dict in  the  sum  as  found  by  it,  assessed  the  damages  that  plaintiffs  had 
sustained  at  the  market  price  that  was  obtainable  on  the  28th  day  of 
December,  1920,  to  wit,  the  sum  of  $17  per  piece,  and  awarded  the 
plaintiffs  a  verdict  for  $1,200. 

The  jury  disregarded  the  court's  charge  as  to  the  measure  of  dam- 
ages that  the  plaintiffs  were  entitled  to,  and  for  this  error  in  enhanc- 
ing the  amount  of  damages  the  niotion  of  the  defendants  must  be 
granted  for  the  failure  of  the  plaintiffs  in  not  disposing  of  the  mer- 
chandise at  the  market  which  was  then  prevailing  on  the  4th  day  of 
December,  when  the  breach  occurred.  The  defendants  are  therefore 
entitled  to  a  new  trial  as  a  matter  of  right,  and  not  as  a  matter  of  fa- 
vor, for  the  mistake  of  the  jury,  without  costs,  to  which  the  plaintiffs 
may  have  an  exception. 

Settle  order  on  one  da/s  notice.  Rothenberg  v.  Brooklyn  Heights 
Ry.  Co.,  135  App.  Div.  151,  119  N.  Y.  Supp.  1001. 


PEOPLE  T.  MARTIN. 

(Ghantanqua  County  CJourt    June  6,  1921.) 

L  Crimliial  law  ^=>250 — SUenee  of  defendaot  held  not  a  waiver  of 
tion  in  mrosecution  for  violation  of  Uigliw^  Law. 

Where  defendant  was  arrested  for  violating  the  Highway  Law,  under  a 
warrant  Issued  by  a  justice  of  the  peace  of  another  town,  and  the  justice 
issuing  the  warrant  went  to  the  town  where  the  arrest  was  made,  and 
there  upon  defendant's  plea  of  guilty  sentenced  him  to  Impriaonm^it  in 
the  county  jail,  that  defendant  stood  mute  when  the  officer  stated  to  the 
court  that  defendant  waived  the  question  of  jurisdiction  held  not  a  waiver 
of  the  provisions  of  Const,  art.  6,  f  23,  and  of  CJode  Cr.  Proc.  fi  62,  re- 
quiring a  justice  sitting  in  Special  Sessions  to  hold  his  court  in  uie  town 
in  which  he  is  a  justice. 
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2.  Crfntfnal  law  ^s>250— Defendftnt  in  crinAoal  proseeatioo  beld  without 
power  to  oonsent  to  Jorisdletion  by  Justiee  of  another  town. 

One  prosecuted  for  yiolating  the  Highway  Law  has  no  power  to  con- 
sent to  Jurisdiction  of  a  Justice  outside  the  town  where  the  Justice  has 
been  elected. 

.  Appeal  from  Court  of  Special  Sessions. 

Otis  J.  Martin  was  convicted  of  violating  the  Highway  Law  before 
the  Court  of  Special  Sessions,  and  he  appeals.    Reversed. 

John  L.  Sullivan,  of  Dunkirk,  for  appellant. 

W.  S.  Steams,  EHst  Atty.,  of  Fredonia,  for  the  People, 

OTTAWAY,  J.  This  is  an  appeal  from  the  conviction  of  the  de- 
fendant in  a  Court  of  Special  Sessions  of  Chautauqua  county. 

A  warrant  was  issued  by  a  justice  of  the  peace  of  the  town  of  Ark- 
wright,  charging  the  defendant  with  a  violation  of  section  290  of 
the  Highway  Law  (Consol.  Laws,  c.  25).  The  defendant  was  arrested 
in  the*  town  of  Pomfret.  The  justice  issuing  the  warrant  went  into 
the  town  of  Pomfret,  and  upon  the  defendant's  plea  of  guilty  sen- 
tenced the  defendant  to  imprisonment  in  the  county  jail  of  Chautauqua 
county  for  a  period  of  30  days.  The  defendant  appeals  from  this  con- 
viction and  sentence,  and  claims  that  the  judgment  of  the  court  is  er- 
roneous, in  that  the  justice  had  no  jurisdiction  to  pronounce  sentence, 
or  to  hold  court  outside  of  the  town  of  Arkwright. 

The  office  of  justice  of  the  peace  is  a  constitutional  office.  Section 
17  of  article  6  of  the  Constitution  of  the  state  of  New  York  provides : 

"The  electors  of  the  several  towns  shall,  at  their  annual  town  meetings,  or 
at  such  other  time  and  in  such  manner  as  the  Legislature  may  direct,  elect 
Justices  of  the  peace,  whose  term  of  oflBce  shall  be  four  years." 

The  office  of  justice  of  the  peace  is  one  of  the  oldest  known  to  the 
English  law.  Originally  it  was  merely  a  peace  office,  with  no  civil 
jurisdiction.  But  from  a  time  long  antedating  our  Constitution  it  was 
an  office  with  both  civil  and  criminal  jurisdiction,  and  had  such  juris- 
diction at  the  time  of  framing  our  Constitution ;  while  the  powers  and 
duties  of  the  office  have  been  conferred  by  statute,  yet  those  statutes 
date  so  far  back  in  the  history  of  English  law  that  they  may  be  said 
to  be  common-law  powers,  which  were  adopted  by  us  from  English 
law,  together  with  the  office  of  justice  of  the  peace,  and  to  be  insepara- 
ble from  the  office.  The  Constitution  does  not  in  express  terms  say 
an)rthing  about  the  powers  or  duties  of  justices  of  the  peace.  As, 
however,  the  office  was  well  known  when  the  Constitution  was  adopted, 
it  is  presumed  that  the  framers  thereof  and  the  people  meant  to  estab- 
lish it  as  an  office  with  such  civil  and  criminal  jurisdiction  within  the 
limitations  of  that  instrument  as  the  Legislature  saw  fit  to  confer 
upon  it.  People  ex  rel.  Burby  v.  Howland,  155  N.  Y.  270,  49  N.  E. 
775, 41  L,  R.  A.  838. ^ 
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The  Constitution  of  the  state  of  New  York  (section  23,  article  6) 
provides : 

"Courts  of  Special  Sessions  shall  hare  sudi  Jurisdictions  of  offenses  of  the 
grade  of  misdemeanors  as  may  be  prescribed  by  law." 

Section  62  of  the  Code  of  Criminal  Procedure  provides: 

''Unless  provision  is  otherwise  made  by  law,  a  Ck>urt  of  Special  BeetAmm 
must  be  held  by  one  Justice  of  the  peace  of  the  town  or  city  in  which  the  same 
is  held." 

By  the  express  language  of  this  section  it  would  seem  that  a  justice 
of  the  peace  sitting  in  Special  Sessions  must  hold  his  court  in  the  town 
of  which  he  is  a  justice  of  the  peace. 

[If  It  is  claimed  by  the  people  that  the  defendant  waived  this  pro- 
vision of  the  statute  and  consented  that  the  justice  might  pronoimce 
sentence  in  the  town  of  Pomf ret  upon  the  plea  made  by  the  defendant  at 
that  time  and  place.  It  appears  from  the  return  that  the  defendant 
was  brought  before  the  court  by  an  oflficer,  who  stated  to  the  court  that 
the  defendant  desired  a  hearing  at  once  at  the  place  where  the  defend- 
ant then  was  in  the  town  of  Pomf  ret,  and  the  officer  further  informed 
the  magistrate  that  the  defendant  would  waive  the  question  of  jurisdic- 
tion of  the  magistrate.  The  defendant  himself  does  not  seem  to  have 
takein  any  part  in  this  conversation.  He  seems  to  have  been  present 
when  the  information  was  given  by  the  officer  to  the  court. 

This  court  is  of  the  opinion  that,  if  a  waiver  could  have  been  made, 
what  occurred  did  not  amount  to  a  waiver  by  the  defendant.  Silence 
of  the  defendant  alone  would  not  be  sufficient.  It  would  be  a  most 
■dangerous  precedent  to  hold  that  a  man  under  arrest  would  be  botuid 
by  a  statement  of  an  officer  in  his  presence. 

[2]  As  we  have  seen,  the  Legislature  ha3  limited  the  territorial  ju- 
risdiction of  the  Court  of  Special  Sessions.  The  Constitution  express- 
ly provides  that  Courts  of  Special  Sessions  shall  have  such  jurisdic- 
tion as  may  be  prescribed  by  law.  It  follows  that  the  defendant  was 
without  power  to  consent  to  the  jurisdiction  of  the  court  outside  of  the 
town  of  Arkwright,  and  that  the  court  was  without  jurisdicion.  Eisen- 
berg  V.  Lape,  52  Misc.  Rep.  329,  103  N.  Y.  Supp.  169;  People  ex  rel. 
Lotz  V.  Norton,  76  Hun,  7-10,  27  N.  Y.  Supp.  851 ;  Ziegler  v.  Corwin, 
12  App.  Div.  60,  42  N.  Y.  Supp.  855 ;  People  ex  rel.  Burby  V.  Rowland, 
17  App.  Div.  165,  45  N.  Y.  Supp.  347;  Id.,  155  N.  Y.  270,  49  N.  E. 
775,  41  L.  R.  A.  838. 

Judgment  of  conviction  reversed. 
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CpYKENDALL  t.  CITT  OF  KINGSTON  et  aL 

(Supreme  Court,  Trial  Term,  Ulster  Ooxaxty.    June  15,  1021.) 

1.  Railroads  ^=>99(ld) — Taxpayer's  suit  maintainable  by  one  appearing  at 

grade  crossing  liearing. 

Parties  to  a  proceeding  for  the  elimination  of  grade  crossing,  who  are 
glren  the  right  to  appeal  under  Ballroad  Law,  §  91,  are  those  on  whom 
notice  of  the  proceeding  was  served  as  required  by  that  section,  or  who 
were  made  parties  on  application;  so  that  a  taxpayer  who  merely  ap- 
peared and  objected  to  the  proceeding  was  not  entitled  to  appeal,  and 
therefore  is  not  precluded  from  maintaining  a  taxpayer's  suit. 

2.  Parties  ^=980(5) — ^AlMsenee  of  neeessairy  parties  appearing  on  faee  of  eom- 

plaint  most  be  raised  by  demuirer,  and  not  by  answer. 

When  the  facts,  on  which  the  interest  of  those  not  parties  to  the  action 
depends,  appear  from  the  face  of  the  complaint,  so  that  the  objection  of 
nonjoinder  can  be  raised  by  demurrer,  it  cannot  be  raised  by  answer,  un- 
der Code  Civ.  Proc.  §  498,  which  authorizes  demurrable  objections  to  be 
raised  by  answer  if  the  grounds  do  not  appear  on  the  face  of  the  com- 
plaint, and  failure  to  demur  on  that  ground  waives  the  objection  under 
section  4«9. 

3.  Railroads  ^=»99(10)— itellef  to  taxpayer  complaining  of  grade  crossing^ 

elimination. 

The  relief  in  a  taxpayer's  suit  against  proceeding  for  the  elimination  of 
a  grade  crossing,  where  the  trial  was  commenced  before  Laws  1921,  c.  063, 
changing  the  provisions  for  apportionment  of  the  expenses  took  effect, 
should  be  determined  under  that  statute,  where  the  final  decision  was  not 
rendered  until  after  It  went  Into  effect. 

4.  Statutes  ^^159— Eariier  statute  must  give  way  to  later  inconsistent  one. 

If  there  Is  any  Inconsistency  between  the  older  and  later  provisions  of 
the  statutes,  the  earlier  must  give  way  to  the  later. 

5.  Statutes  <&=>23(>— Original  acts  and  amendknents  must  be  read  togetlier  at 

one  act. 

The  original  statute,  with  all  Its  amendments,  must  be  read  together 
and  viewed  as  one  act  passed  at  the  same  time,  and  effect  given,  if  possi- 
ble, to  all  the  provisions  of  the  statute. 

6.  Railroads  ^^99(2) — ^Elements  of  cost  of  eliminating  grade  eroseiag. 

The  cost  of  constructing  the  sidewalks,  pavements,  sewers,  and  ^ard 
rails,  and  relocating  the  existing  sewer  and  water  mains,  and  the  cost  In- 
cidental to  the  acquisition  of  additional  land,  or  resulting  from  conse- 
quential damages  caused  by  the  elimination  of  a  grade  crossing,  are  all 
elements  of  the  cost  of  eliminating  such  crossing,  which  are  to  be  appor- 
tioned by  the  Public  Service  Commission  under  the  provisions  of  Laws 
1921,  c.  663. 

7.  Railroads  ^=>99( 2)— Municipality  not  aasessaUe  for  more  than  59  per 

cent,  of  cost  of  eliminating  grade  crossings. 

Under  Laws  1921,  c.  663,  providing  that  not  less  than  one-half  of  the 
cost  of  eliminating  grade  crossings  shall  be  assessed  against  the  rail- 
road, not  less  than  one-quarter  to  the  municipal  corporation,  and  the  bal- 
I  ance,  if  any,  against  the  state,  a  municipal  corporation  cannot  be  assess- 
ed by  the  Public  Service  Commission  for  more  than  50  per  cent,  of  the 
cost  of  eliminating  a  grade  crossing. 

Action  by  Edward  Coykendall  against  the  City  of  Kingston  and 
others  to  annul  an  agreement  for  thei  elimination  of  a  grade  crossing. 
Injunction  issued,  restraining  defendant  city  from  paying  more  than 
50  per  cent,  of  the  expense  of  eliminating  the  crossing. 

^=:»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
188N.Y.S.— 49 
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A.  T.  Clearwater,  of  Kingston,  for  plaintiff. 

Wm.  D.  Brinnier,  Corp.  Counsel,  of  Kingston,  for  defendants. 

NICHOLS,  J.  On  or  about  February  13,  1917,  the  mayor  and  com- 
mon council  of  the  city  of  Kingston  filed  with  the  Public  Service  Com- 
mission, Second  District,  a  petition,  based  on  the  Railroad  Law,  alleg- 
ing that  the  Broadway  grade  crossing  in  said  city,  where  the  street 
Broadway  crosses  the  tracks  of  the  West  Shore  Railroad  and  the 
Walkill  Valley  Railroad  is  dangerous,  and  asked  for  an  elimination  of 
said  grade  crossing.  Such  proceedings  were  had  by  the  Public  Service 
Commission  that  on  the  1st  day  of  April,  1920,  the  Commission  made  an 
order  that  the  Broadway  grade  crossing  aforesaid  be  eliminated,  and 
that  the  street  be  carried  under  the  said  steam  railroad  lines. 

The  said  order  of  the  Public  Service  Commission  contained  a  clause 
(subdivision  2)  which  provides : 

'*2.  That  the  cost  of  construction  of  sidewalks,  pavementB,  sewers,  and 
guardraUs  herein  provided  for,  the  cost  of  relocating  or  reconstructing  exist- 
ing sewers  and  water  mains,  and  the  costs  of  and  incidental  to  the  acquisition 
of  additional  land,  or  resulting  from  consequential  damages  hereafter  deter- 
mined or  assessed,  which  shaU  be  in  excess  of  $125,000,  shall  be  borne  solely  by 
the  city  of  Kingston." 

Said  order  also  contained  the  further  clauses  (subdivisions  4  and 
5)  as  follows: 

"4.  That  this  order  is  granted  upon  the  distinct  understanding  that  the 
costs  of  construction,  acquisition  of  land,  etc.,  as  enumerated  in  paragraphs 
2  and  3  hereof,  are  not  to  be  construed  as  part  of  the  elimination,  and  are  not 
to  be  in  any  way  charged  against  the  elimination  account  or  paid  for  out  of 
funds  appropriated  by  the  Legislature  of  the  state  of  New  York  for  the  pur- 
pose of  eliminating  grade  crossings. 

"5.  That  the  acceptance  of  this  order  by  the  city  of  Kingston  shall  be  deemed 
an  undertaking  on  its  part  to  fulfiU  the  obligations  imposed  by  clause  2  of 
this  order," 

On  April  16,  1920,  Alderman  Charles  A.  Warren  offered  the  follow- 
ing resolution,  which  was  adopted  by  the  common  council  of  the  city 
of  Kingston: 

*'ResolTed,  that  the  order  made  by  the  PubUc  Service  Ck>mmission,  Second 
District,  dated  AprU  1,  1920,  providing  for  the  elimination  of  the  West  Shore 
Railroad  grade  crossing  at  Broadway,  be  and  hereby  is,  in  aU  respects,  ac- 
cepted." 

This  resolution  was  transmitted  to  the  mayor  April  7,  1920,  and  ap- 
proved by  him  on  that  day.  Thereupon  the  plaintiff,  who  is  a  qualified 
taxpayer  of  the  city  of  Kingston  assessed  for  more  than  $5,000,  com- 
menced this  action,  under  the  provisions  of  section  51  of  the  General 
Municipal  Law  (Consol.  Laws,  c.  24),  to  enjoin  and  restrain  the  de- 
fendants from  carrying  out  the  agreement  imposed  by  clause  2  of  said 
order  of  the  Public  Service  Commission  and  to  annul  said  agreement, 
and  demanding  that  said  agreement,  in  so  far  as  it  requires  the  city 
of  Kingston  to  pay  more  than  25  per  cent,  of  the  expense  of  said  elimi- 
nation, be  declared  illegal,  etc. 

At  the  time  of  the  commencement  of  this  action,  subdivision  3  of 
section  94  of  the  Railroad  Law  (Consol.  Laws,  c.  49),  in  so  far  as  it 
applied  to  this  action,  read  as  follows : 
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''S.  Whenever  a  change  Ib  made  as  to  an  existing  croaalng  or  stractnre  in 
accordance  with  the  proviaiona  of  section  91  of  this  chapter,  fifty  per 
centum  of  the  expense  thereof  ahall  be  borne  by  the  railroad  corporation, 
twenty-fiye  per  centum  by  the  municipal  corporation  and  twenty-flre  per 
centum  by  the  state." 

By  chapter  663  of  the  Laws  of  1921,  which  took  effect  on  the  7th 
day  of  May,  1921,  chapter  481  of  the  Laws  of  1910,  entitled  "An  act  in 
relation  to  railroads  constituting  chapter  49  of  the  Consolidated  Laws," 
was  amended  by  inserting  therein  a  new  section,  to  be  section  95-a,  and 
which,  among  other  things,  contains  the  following  provision : 

«<  *  *  *  ^Qi  iggg  f^iiii  one-half  of  such  expense  to  the  railroad  corpora- 
tion or  corxMratlons,  not  less  than  one-quarter  of  such  ex];)eiise  to  the  county, 
and  the  balance,  if  any,  of  such  expense  to  the  state  of  New  Tork.  if  there  be 
funds  ayailable  to  pay  the  state's  share  of  such  expense,  and  the  Public  Serr- 
ice  Conmiission  shall  deem  it  just,  that  the  state  of  New  York  share  in  such 
expense.  If  there  be  no  state  funds  available  for  such  improvement,  or,  if 
the  Public  Service  Commission  deem  it  not  Just  that  the  state  contribute 
toward  the  cost  of  such  improvement,  then  and  in  that  event  the  Public  Serv- 
ice Commission  shall  apportion  the  balance  of  such  expense  to  the  petitioners 
as  justice  may  require  and  as  nearly  as  may  be  according  to  the  public  bene> 
fit  conferred  or  to  be  conferred  by  the  change  or  alteration.  Any  sum  ap- 
portioned to  the  county  or  to  any  other  municipal  corporation  therein  by  the 
Public  Service  Commission  shall  be  a  lawful  obligation  of  such  county  or 
such  municipal  corporation,  respectively." 

The  defendants,  in  their  answer,  in  the  thirteenth  paragraph  or  sub- 
division thereof,  allege  that  the  plaintiff  was  a  party  to  the  proceedings 
before  the  Public  Service  Commission,  and  was  served  with  a  notice 
of  the  hearing  personally,  and  appeared  therein  by  attorney  and  filed 
written  objections,  verified-  by  the  plaintiff,  and  that  the  proceeding 
was  brought  under  section  91  of  the  Railroad  Law.  Said  section  con- 
tains the  following  provision : 

"  *  *  *  Upon  any  such  i>etition  being  brought  the  Public  Service  Com- 
mission shall  appoint  a  time  and  place  for  hearing  the  petition,  and  shall 
give  such  personal  notice  thereof  as  it  shall  judge  reasonable,  of  not  less 
than  ten  days,  however,  to  such  petitioner,  the  railroad  company,  the  munlcl- 
IMility  in  which  such  crossing  is  situated,  and  if  such  crossing  is  in  whole  or 
part  in  an  incorporated  village  having  not  to  exceed  twelve  hundred  inhabit- 
ants, also  to  the  supervisor  or  supervisors  of  the  town  or  towns  in  which  such 
crossing  is  situated ;  and  in  all  cases  to  the  owners  of  the  lands  adjoining  such 
crossing  and  ad  joining,  that  part  of  the  street,  avenue,  highway  or  road  or 
new  portion  or  additional  width  of  such  street,  avenue,  highway  or  road  to  be 
changed  in  grade  or  location,  or  the  land  to  be  opened  for  a  new  crossing,  and 
to  the  state  commission  of  highways  in  case  of  a  state  or  county  highway. 
•    «    * " 

And  the  defendants  further  claim  that  the  plaintiff's  remedy  was  by 
appeal  to  the  Appellate  Division,  and  not.  by  a  taxpayer's  action.  Said 
section  91  also  contains  the  following  clause: 

"  ♦  ♦  ♦  The  decision  of  said  Public  Service  Commission  rendered  in  any 
proceeding  under  this  section  shall  be  communicated  within  twenty  days  after 

final  hearing  to  all  parties  to  whom  notice  of  the  hearing  in  said  proceeding 
was  given,  or  who  appeared  at  said  hearing  by  counsel  or  in  person.     •     ♦     •  »» 
Said  section  91  also  provides  for  the  publication  of  the  notice  of  the 
hearing,  and  also  contains  the  following  clause: 
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*•*  *  m  Any  person  aggrieved  by  such  decision,  or  by  a  decision  made 
pursuant  to  sections  89  and  00  hereof,  and  who  was  a  party  to  said  pro- 
ceeding, may  within  sixty  days  appeal  therefrom  to  the  Appellate  Division 
of  the  Supreme  Ck)urt  in  the  department  in  which  such  grade  crossing  is  situ- 
ated, and  to  the  Court  of  Appeals,  in  the  same  manner  and  with  like  effect  as  is 
provided  in  the  case  of  appeals  from  an  order  of  the  Supreme  Ck)urt." 

[1]  I  think  that  the  parties  upon  whom  notice  was  served  by  the 
Public  Service  Commission  are  the  people  who  are  parties  to  the  pro- 
ceeding, in  the  sense  of  having  the  right  of  appeal,  and  that,  if  any 
individual  in  the  city  affected  by  the  proceeding  desired  to  protect  his 
rights  by  appeal,  something  more  than  an  appearance  in  person  and  by 
attorney,  or  either,  and  the  filing  of  verified  objections,  was  necessary. 
All  of  this  was  more  or  less  of  an  evidential  character,  to  be  considered 
by  the  Public  Service  Commission  as  bearing  on  the  question  whether 
the  proposed  order  should  be  made.  Aside  from  the  parties  who  were 
required  by  the  statute  to  be  served  by  the  Public  Service  Commission, 
if  any  other  person  desired  to  be  made  a  party,  he  should  have  made 
an  application  to  intervene,  and  upon  the  granting  of  that  application 
would  have  become  a  party  to  that  proceeding  who  could  appeal  from 
the  order  therein.  The  Legislature  seems  to  have  made  this  distinction 
in  the  aforesaid  provision  of  section  91,  wherein  it  provides  that  the  de- 
cision shall  be  communicated  to  all  parties  to  whom  notice  of  the  hear- 
ing was  given,  or  who  appeared  at  said  hearing  by  counsel  or  in  per- 
son; whereas  the  provision  respecting  an  appeal  provides  any  person 
aggrieved  by  such  decision  who  was  a  party  to  such  proceeding  may 
appeal,  and  the  parties  to  whom  the  decision  must  be  communicated 
are  the  parties  to  whom  notice  of  the  hearing  wad  given,  or  who  ap- 
peared at  said  hearing  by  counsel  or  in  person  as  interveners  as  afore- 
said. 

[2]  The  defendant  also  by  the  fifteenth  subdivision  of  its  answer 
alleges  that  the  New  York  Central  Railroad  Company  and  the  Public 
Service  Commission  are  necessary  parties  defendant  as  a  plea  in  abate- 
ment. The  connection  of  the  New  York  Central  Railroad  Company 
appears  on  the  face  of  the  complaint  herein,  and  also  the  allegations 
with  reference  to  the  Public  Service  Commission,  the  petition  thereto, 
and  its  action  thereon,  appear  on  the  face  of  the  complaint.  Section  498 
of  the  Code  of  Civil  Procedure  provides : 

"Sec.  498.  Where  any  of  the  matters  enumerated  in  section  488  of  this  act 
as  grounds  of  demurrer,  do  not  appear  on  the  face  of  the  complaint,  the  ob- 
jection may  be  taken  by  answer." 

The  objections  herein  appearing  on  the  face  of  the  complaint,  they 
must  have  been  taken  by  demurrer,  and  not  by  answer.  Section  499  of 
the  Code  of  Civil  Procedure  provides  as  follows: 

"Sec.  409.  Objection;  When  Deemed  Waived. — ^If  such  an  objection  is  not 
taken,  either  by  demurrer  or  answer,  the  defendant  is  deemed  to  have  waived 
it ;  except  the  objection  to  the  jurisdiction  of  the  court,  or  the  objection  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action." 

The  objection  has  been  waived,  and  the  action  may  proceed  against 
the  present  defendants  alone.  Jones  v.  Gould,  200  N.  Y.  18,  92  N* 
E.  1071. 
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[3]  The  trial  of  this  action  was  commenced  in  the  month  of  Janu- 
ary, 1921,  before  chapter  663  of  the  Laws  of  1921  became  a  law.  But 
at  the  time?  of  making  this  decision  said  chapter  663  is  in  eflFect.  It  is 
the  effect  of  said  act  which  I  am  called  upon  to  consider,  inasmuch 
as  in  an  equity  suit  for  injunctive  relief  the  rights  of  the  plaintiff,  where 
they  depend  upon  a  statute,  are  to  be  determined  with  reference  to  the 
statute  in  force  at  the  time  when  the  relief,  if  any,  is  to  be  awarded. 
Dieterich  v.  Fargo,  194  N.  Y,  359,  87  N.  E.  518,  22  L.  R.  A.  (N.  S.) 
696. 

[4,  6]  If  there  is  any  inconsistency  between  the  older  and  the  later 
provisions  of  the  statute,  the  well-settled  rule  that  the  earlier  must  give 
way  to  the  later  applies.  The  original  statute,  with  all  its  amendments, 
must  be  read  together  and  viewed  as  one  act  passed  at  the  same  time ; 
effect  must,  if  possible,  be  given  to  all  the  provisions  of  the  statute.  In  ^ 
re  Wallace,  36  Misc.  Rep.  1,  72  N.  Y.  Supp.  445. 

[8]  Under  these  rules  of  construction,  I  construe  the  statute  as  it 
now  stands  as  follows :  Not  less  than  one-half  of  such  expense  to  the 
railroad  company,  not  less  than  one-fourth  of  the  expense  and  such  ad- 
ditional sum  in  the  discretion  of  the  Public  Service  Commission  as  may 
equal  one-half  of  the  expense  to  the  municipal  corporation ;  the  Public 
Service  Commission  being  given  discretion  to  apportion  the  last  one- 
fourth  of  the  expense  to  the  petitioners,  according  to  the  public  benefit 
conferred.  Any  sum  apportioned  to  the  municipal  corporation  shall 
be  a  lawful  obligation  of  such  municipal  corporation. 

[7]  In  my  opinion,  the  costs  of  construction  of  the  sidewalks,  pave- 
ments, sewers,  and  guardrails,  and  the  cost  of  relocating  or  reconstruct- 
ing existing  sewer  and  water  mains,  and  the  costs  of  and  incidental  to 
the  acquisition  of  additional  land,  or  resulting  from  consequential  dam- 
ages, in  excess  of  $125,000,  which  by  the  provisions  of  such  subdivision 
2  of  the  Public  Service  Commission  order  were  to  be  borne  solely  by 
the  city  of  Kingston,  are  elements  of  the  costs  of  eliminating  said  grade 
crossing,  to  be  added  to  the  other  expenses  of  the  elimination,  together 
with  ail  contributions  made  by  the  steam  surface  lines,  including  the 
31-foot  strip  of  land,  but  not  including  the  expenses  of  the  trolley  lines 
set  forth  in  subdivision  3  of  said  order,  and  that  under  the  existing 
statute,  above  referred  to,  the  city's  share  of  said  expense,  to  be  ap- 
portioned by  the  Public  Service  Commission  shall  in  no  event  exceed 
50  per  cent,  of  the  entire  expenses  of  such  elimination. 

An  injunction  may  issue,  restraining  the  defendants  from  paying 
more  than  50  per  cent,  of  the  expenses  of  the  elimination  of  such 
grade  crossing;  such  items  of  expense  to  be  made  up  as  hereinbefore 
indicated. 

Judgment  accordingly. 
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KERRIGAN  ▼.  MAT  c*  aL 

(Supreme  Court,  Appellate  Term,  First  Department.    June  9,  1921.') 

1.  Landlord  and  tenant  <»:»298(1) -Partial  evMion  is  defenae  to  action  for 

poesessiMi* 

In  a  landlord's  summary  proceeding  against  tenant  and  under  tenant 
for  possession  for  nonpayment  of  rent,  where  landlord  bad  deprived 
tenant  of  a  workroom,  but  not  of  the  remainder  of  the  premises,  and 
this  ouster  continued  to  and  at  the  time  of  trial,  there  was  a  complete  aban- 
donment of  that  portion  of  the  demised  premises  through  the  landlord's 
act,  which  was  an  available  defense,  and  directing  a  verdict  for  the  land- 
lord was  error. 

2.  Landlord  and  tenant  ^d=»190  (2) -—Partial  eviction  excusea  nonpajrment  of 

rent. 

An  actual  eviction  from  part  of  the  demised  premises  gives  the  tenant 
the  right  to  retain  possession  of  what  she  has,  and  the  entire  rent  is  sus- 
pended until  full  possession  has  been  restored. 

3.  Landlord  and  tenant  <&=>178— Payment  of  rent  after  partial  eviction  held 

not  a  waiver  of  eviction  as  a  defense. 

Where  landlord  deprived  tenant  of  a  part  of  the  premises,  and  tenant 
paid  the  whole  rent  for  one  month  thereafter,  such  payment  did  not  con- 
stitute a  waiver  of  the  continued  eviction,  and  tenant  could  set  up  the 
same  as  a  defense  in  an  action  to  dispossess  for  nonpayment  of  rent. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Tliird  Dis- 
trict. 

Action  by  Anne  G.  Kerrigan,  landlord,  against  Margaretta  May, 
tenant,  and  Elizabeth  Niehoff,  undertenant.  From  a  fimd  order,  en- 
tered in  the  Municipal  Court,  in  favor  of  the  landlord,  the  tenant  and 
undertenant  appeal.  Final  order  reversed,  with  costs,  and  petiticm  dis- 
missed  with  costs 

Argi^ed  March  term,  1921,  before  BIJUR,  WAGNER,  and  LY- 
DON,  JJ. 

McQuistion  &  Malcolm,  of  New  York  City  (R.  H.  McQuistion,  of 
New  York  City,  of  counsel),  for  appellants. 
Frank  McCoy,  Jr.,  of  New  York  City,  for  respondent 

LYDON,  J.  This  is  a  summary  proceeding,  brought  by  the  landlord 
against  the  tenant  and  the  undertenant  to  recover  the  possession  of 
certain  demised  premises  for  nonpayment  of  rent-  for  the  month  of 
December,  1920.  The  defense  is  actual  eviction  from  a  part  of  the 
demised  premises  on  or  about  October  26,  1920. 

It  appears  that  the  premises  in  question  consist  of  the  ground  floor 
and  an  apartment  on  the  top  floor  of  a  three-story  dwelling  house  in 
the  borough  of  Manhattan ;  that  the  ground  floor  was  used  jointly  by 
the  landlord,  Anne  G.  Kerrigan,  a  milliner,  and  Margaretta  May,  or  her 
successor  by  assignment  of  the  lease,  Elizabeth  Niehoff,  retailers  of 
gowns  and  dresses ;  that  the  said  ground  floor  consisted  of  a  salesroom 
in  the  front,  a  workroom  in  the  rear,  and  a  hallway;  and  that  access 
from  the  salesroom  to  the  hallway  and  to  the  apartment  on  the  top 
floor  was  through  the  workroom.     It  further  appears  that  the  tenant 

^9  For  other  cases  see  same  topic  &  KEY -NUMBER  In  all  Key-Numbered  DisesU  *  Indexes 
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May  went  into  possession  of  the  premises  about  February  or  March, 
1917,  and  she  enjoyed  the  free  and  unrestricted  use  of  all  parts  of  the 
ground  floor,  using  the  front  part  for  a  salesroom,  and  the  back  part 
as  a  workroom  in  conjunction  with  the  said  landlord;  that  such  use 
continued  until  on  or  about  March  13,  1919,  when  the  tenant  May  as- 
signed her  interest  in  the  lease  to  the  present  undertenant,  Elizabeth 
NiehoflF,  and  the  latter  continued  to  use  the  whole  of  the  ground  floor 
in  a  siaiilar  manner  until  October  26,  1920,  on  which  date  the  land- 
lord, Kerrigan,  after  closing  hours,  upon  the  theory  that  she  alone 
under  the  lease  had  the  exclusive  use  of  the  said  workroom,  removed 
from  the  said  workroom  all  the  property  of  the  undertenant  NiehofF, 
and  placed  it  in  the  salesroom,  and  at  the  same  time  placed  locks  on 
certain  doors,  thereby  depriving  the  undertenant  of  access  to  and  the 
use  of  the  said  workroom,  and  of  inside  access  to  the  hallway  where 
the  toilet  and  the  stairs  to  the  upper  floors  were  located.  The  tenant 
maintains  that  such  conduct  on  the  part  of  the  landlord  constituted  an 
eviction,  against  her  objection,  from  a  substantial  part  of  the  demised 
premises  according  to  her  interpretation  of  the  lease. 

[1]  The  testimony  as  to  this  alleged  partial  eviction  was  not  con* 
troverted.  On  the  trial,  after  the  tenant  rested,  counsel  for  the  land- 
lord moved  for  the  direction  of  a  verdict  on  the  ground  that  the  tenant 
is  barred  from  setting  up  the  defense  of  eviction  by  reason  of  having 
paid  the  rent  for  the  month  of  November,  which  was  one  month 
after  the  alleged  eviction.    This  motion  was  granted,  the  court  saying : 

«  •  •  •  If  there  was  an  eviction,  it  occurred  in  the  month  of  October ; 
lifter  the  eviction  you  paid  your  rent  and  r&niained  in  the  premises,  •  ♦  • 
There  was  a  waiver  of  the  eviction,  if  there  was  one."     (Italics  mine.) 

To  the  granting  of  this  motion,  the  tenant's  counsel  duly  excepted. 
I  am  of  the  opinion  that  the  exception  was  well  taken.  The  trial  jus- 
tice evidently  misconceived  the  issue  when  he  stated  the  tenant  had 
remained  in  possession.  The  tenant  was  removed  from  the  workroom 
on  October  26,' 1920,  and  this  ouster  continued  down  to  and  at  the  date 
of  the  trial.  Therefore  there  was  a  complete  abandonment  of  that  por- 
tion of  the  demised  premises  through  the  acts  of  the  landlord,  and 
this  was  an  available  defense  on  an  action  for  rent.  Boreel  v.  Law- 
ton,  90  N.  Y.  293,  43  Am.  Rep.  170. 

[2]  The  rule  appears  to  be  that  an  actual  eviction  from  a  part  of 
the  demised  premises  gives  the  tenant  the  right  to  retain  possession  of 
what  she  has,  and  the  entire  rent  is  suspended  until  full  possession  has 
been  restored.  Seigel  y.  Neary,  38  Misc.  Rep.  297,  77  N.  Y.  Supp.  854. 
Again: 

"Where  the  lessor  enters  wrongfully  into  part  of  the  demised  premises,  the 
tenant  is  discharged  from  the  payment  of  the  whole  rent,  till  he  he  restored  to 
the  whole  possession."    Lewis  v.  Payne,  4  Wend.  423-427. 

[3]  It  was  erroneous  for  the  trial  justice  to  hold  that  there  was  a 
waiver  of  the  eviction,  if  any,  by  reason  of  the  payment  of  the  No- 
vember rent.  There  was  no  such  waiver,  for  the  reason  that  the  evic- 
tion continued,  and  the  defendant  could  insist  upon  it  at  any  time  when 
payment  for  rent  was  attempted  to  be  enforced.     Buffalo  Stone  & 
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Cement  Co.  v.  Radsky,  14  N.  Y.  St.  Rep.  82 ;  Seigel  v.  Neary,  supra. 
In  the  case  of  a  continuing  eviction,  this  has  always  been  the  rule. 
This  doctrine  is  recognized  by  the  court  in  the  case  of  Merida  Realty 
Co.  V.  Coffin  (Sup.)  123  N.  Y.  Supp.  120,  now  relied  upon  by  the  re- 
spondent to  support  his  claim  of  waiver.    The  court,  at  page  122,  said: 

"No  facts  appear  on  the  record  upon  which  he  can  claim  an  eviction  fiuhse- 
quent  thprpto." 

I  am  of  the  opinion  that  sufficient  uncontroverted  testimony  was  of- 
fered by  the  tenant  to  establish  a  partial  eviction.  Hamilton  v.  Gray- 
bill,  19  Misc.  Rep.  521,  43  N.  Y.  Supp.  1079. 

For  the  foregoing  reasons,  the  final  order  is  reversed,  with  $30 
costs,  and  the  petition  dismissed,  with  costs.    All  concur. 


SPRAY  ELECTRIC  CO.,  Ine.,  t.  BERNSTEIN. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  9,  1921.) 

Sales  <$=»358(1)— Tesdmony  of  payment  to  eontractor  held  ataissible. 

In  an  acdon  to  recover  price  of  electrical  fixtures  furnished  by  plaintifT 
and  installed  in  premises  belonging  to  defendant's  wife,  where  wife  testi- 
fied she  owned  the  house,  and  that  she  herself  made  the  contract  with  the 
general  contractor,  which  agreed  to  get  and  pay  for  the  fixtures,  that 
she  went  with  contractor's  representative,  selected  the  fixtures,  paid  the 
contractor  therefor,  and  produced  check  and  receipted  biU  therefor,  evi- 
dence, of  the  purchase  of  the  fixtures  and  payment  to  the  contractor 
therefor  was  properly  admitted,  and  it  was  reversible  error  for  the 
court  to  instruct  the  Jury  that  they  should  disregard  It 

Bijur,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Eighth  Dis* 
trict. 

Action  by  the  Spray  Electric  Company,  Incorporated,  against  Harry 
Bernstein.  From  a  judgment  for  plaintiflF,  defendant  appeals.  Judg- 
ment reversed,  apd  new  trial  granted. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Alexander  H.  Mandeltort,  of  New  York  City,  for  appellant. 
Gold  &  Maran  (Louis  J.  Gold,  of  New  York  City,  of  counsel),  for 
respondent. 

GUY,  J.  The  action  is  brought  to  recover  the  alleged  agreed  price 
of  electrical  fixtures  furnished  by  plaintiflE  and  installed  in  premises  be- 
longing to  defendant's  wife. 

The  defendant  testified  that  he  never  made  any  contract  for  the  fix- 
tures ;  that  his  wife  owned  the  house,  and  always  had  owned  it.  De- 
fendant's wife  testified  she  owned  the  house;  that  she,  and  not  her 
husband,  made  the  contract  with  the  general  contractor,  Freudenheim 
Construction  Company,  which  agreed  to  get  and  pay  for  the  fixtures 
from  the  electrical  contractor;  that  she  went  with  the  general  con- 
tractor's representative,  selected  the  fixtures,  and  paid  Freudenheim 

^s»For  otiier  casea  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  4  Indexes 
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Construction  Company,  the  general  contractor,  therefor.  She  also  pro- 
duced the  check  and  receipted  bill  therefor.  Later  the  foreman  of  the 
jury  asked  whether  Freudenheim  had  or  had  not  been  paid  for  the 
fixtures,  to  which  the  court  replied,  "That  is  a  matter  that  you  are  not 
to  be  concerned  with,"  and  the  court  then  said  he  should  have  excluded 
the  testimony  on  the  subject,  and  if  the  defendant  held  himself  out  as 
responsible  then  the  defendant  must  pay,  even  though  he  has  already 
paid  Freudenheim,  to  which  charge  defendant  excepted 

The  evidence  of  purchase  of  the  fixtures  and  payment  therefor  was 
properly  admitted  (Finkelstein  v.  Waldo,  21  Misc.  Rep.  460,  461,  47 
N.  y.  Supp.  590;  Caldwell  v.  Glazier,  138  App.  Div.  826,  827,  828, 
123  N.  Y.  Supp.  622 ;  Dietrich  v.  Dreutel,  43  Hun,  342),  and  it  was  re- 
versible error  for  the  court  to  instruct  the  jury  tiiat  Ihey  should  dis- 
regard it. 

Judgment  reversed,  and  a  new  trial  granted,  with  $30  costs  to  ap- 
pellant to  abide  the  event. 

McCOOK,  J.,  concurs, 
BIJUR,  J.,  dissents. 


ANTOWILL  V.  FRIEDMANN. 

(Supreme  Court,  AppeUate  Division,  Second  Department    June  10, 1921.) 

1.  PhysiciaiM  and  sunseons  ^=>18(9)— Evidenee  held  to  take  to  Jury  ease 
against  X-iuy  speeialist. 

In  an  action  against  an  X-ray  specialist  for  injuries  to  a  patient  from 
X-ray  burns,  conflicting  testimony  of  the  parties  themselves  as  to  whether 
certain  redness,  etc.,  appeared  after  the  first  treatment  and  before  the 
second,  held  sufficient  to  take  the  case  to  the  jury,  even  to  sustain  verdict 
for  plaintiff  as  not  against  the  weight  of  the  evidence,  or  to  sustain  a 
contrary  verdict,  had  it  been  rendered. 

2«  PhysidanB  and  surgeons  ^=»14<1)— Physician  bound  to  have  ordinary 
Imowied^  and  skOL  and  to  exerelse  It. 

A  physician  is  bound  to  have  the  knowledge  and  skill  ordinarily  possess- 
ed by  members  of  his  profession,  and  in  a  particular  case  to  exercise 
ordinary  care  in  the  use  of  such  knowledge  and  skill  in  the  treatment. 

3.  THal  <@=»141 — Submisdon  of  defendant  X-ray  medalist's  want  of  quallflea- 

tion  as  possible  spedfication  of  negligenee  erroneouB. 

In  an  action  against  an  X-ray  specialist  for  Injuries  to  plaintiff  in 
treating  her,  submission  to  the  jury  of  defendant  qpedalist's  want  of  due 
qualification  as  a  positive  specification  of  negligence  held  erroneous ;  tnere 
being  no  doubt  but  what  defendant  was  duly  qualified. 

4.  Physicians  and  surgeons  ^»18(10)— InstnictlMi  that  sores  from  X-ray 

naight  be  regarded  as  some  evidence  of  negllgenoe  erroneous. 

In  an  action  against  an  X-ray  specialist  for  injuries  to  a  patient  in 
treating  her,  instruction  that  the  result  of  the  treatment  In  the  particular 
case  (that  is,  the  sores  caused)  might  be  regarded  as  some  evidence- of 
negligence  was  erroneous  in  view  of  proof  that  the  specific  result  might 
come  from  proi)er  treatment  without  negligence  in  a  case  of  a  person 
hypersensitive  to  the  X-ray. 

<fcT>For  other  cases  see  same  topic  St  KEY -NUMBER  in  all  Key-Numbered  Digests  ft  Indexes 
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Appeal  from  Trial  Term,  Westchester  County, 

Action  by  Sarah  Antowill  against  Joseph  Friedmann.  From  a  judg- 
ment on  a  verdict  in  favor  of  plaintiff,  and  from  an  order  denying  his 
motion  on  the  minutes  for  a  new  trial,  defendant  appeals.  Judgment 
and  order  reversed,  and  new  trial  granted. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  PUTNAM, 
and  JAYCOX,  JJ. 

James  J.  Mahoney,  of  New  York  City  (George  J.  Stacy,  of  New 
York  City,  on  the  brief),  for  appellant. 
Abraham  Benedict,  of  New  York  City,  for  respondent. 

MILLS,  J.  This  action  is  one  to  recover  damages  for  personal 
injuries  which  the  plaintiff,  the  patient  of  defendant  physician,  claims 
to  have  received  through  his  negligence  in  administering  to  "her  person 
X-ray  treatment.  There  is  really  no  dispute  about  the  material  facts, 
except  in  one  respect,  as  hereinafter  specified.  Therefore,  except  as 
to  that  matter  of  controversy,  I  make  the  following  brief  summary 
of  the  material  facts : 

[1]  The  defendant  at  the  time  was,  and  for  several  years  before  has 
been,  a  duly  educated  and  licensed  physician,  specializing  in  the  use  of 
the  rather  modem  method  of  treatment  known  as  X-ray.  He  had  evi- 
dently come  to  be  recognized  in  the  profession  as  an  authority  on  that 
treatment.  The  plaintiff,  a  widow  44  years  of  age,  was  suffering  from 
a  severe  external  itching  about  her  private  parts,  botfi  front  and  back, 
without  any  visible  affection  to  the  skin,  Imown  as  pruritus  vulvae  et 
ani.  For  that  trouble  X-ray  application  is  a  recognized  and  accepted 
treatment.  She  consulted  her  physician,  Dr.  Michalovsky,  and  was 
advised  by  him  to  go  to  the  defendant  for  treatment;  and  thereafter, 
on  May  17,  1919,  she  called  upon  defendant  at  his  office.  He  examined 
her  and  proceeded  to  apply  the  X-ray  treatment  to  both  affected  parts. 
No  question  was  made  by  the  evidence,  or  is  made  here,  but  that,  if 
he  applied  the  treatment  as  he  in  his  testimony  described  it,  he  ap- 
plied it  properly  and  without  any  negligence.  She  returned  to  him  on 
May  24th,  and  he  repeated  the  treatment  in  substantially  the  same 
way.  No  question  as  to  the  manner  of  that  treatment  is  made,  if,  as 
hereinafter  explained,  any  should  have  then  been  given,  which  is  the 
real  dispute  of  fact  in  the  case.  She  returned  to  him  on  May  31st.  He 
then  gave  her  no  treatment,  but  merely  a  lotion  to  be  applied  to  the 
parts.  She  did  not  return  to  him  again.  She  had  then  begun  to  suffer 
much  pain  in  those  parts,  as  though  from  burns,  and  ulcerating  sores 
resulted  of  an  extreme  character.  She  was  thereafter  treated  for 
a  long  time  at  a  hospital. 

There  are  a  few  people,  probably  not  more  than  one  out  of  every  200 
to  300,  who  are  supersensitive  to  A-ray  treatment,  and  apparently  that 
disposition  of  the  patient  cannot  be  known  in  advance  of  the  test  of 
actual  treatment  and  its  results.  Such  cases  are  so  rare  that  cvidentiy 
physician  and  patient  have  to  take  that  risk — the  one  in  administering, 
and  the  other  in  receiving,  the  treatment.  It  does  not  appear  that  plain- 
tiff was  ever  before  subjected  to  it,  and  the  fair  inference  is  that  she  had 
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not  been.  All  the  experts  agreed  that  if,  on  May  24th,  the  date  of 
the  second  treatment,  one  week  after  the  first,  redness  of  the  external 
parts  had  appeared  and  hair  had  fallen  out,  that  condition  was  a  sure 
indication  that  too  much  treatment  had  been  given  the  patient,  whether 
she  was  normal  or  abnormal,  and  that,  therefore,  the  second  treatment 
should  not  then  have  been  given  her.  Indeed,  defendant  testified  prac- 
tically to  the  same  eflFect,  and  declared  that,  had  there  been  such  redness 
on  May  24th,  he  would  not  have  given  her  a  second  treatment  then,  or 
until  aJFter  three  weeks.  The  plaintiff  testified  that  both  the  redness  and 
the  loss  of  hair  appeared  within  four  days  after  the  first  treatment,  and 
were  present  on  May  24th  when  the  second  was  given ;  whereas  defend- 
ant testified  positively  that  on  May  24th  there  was  no  such  condition. 
X  lie  plaintiff's  testimony  upon  this  point  was  not  very  explicit,  viz.  *'a 
little  red";  while  defendant's  was  explicit  to  the  contrary.  This  dis- 
pute between  the  parties  themselves  presented  the  only  issue  of  fact 
in  the  case.  It  was,  in  my  judgment,  sufficient  to  warrant  sending  the 
case  to  the  jury,  and  even  to  sustain  the  verdict  here  as  not  against  the 
weight  of  the  evidence,  and  as  well  to  sustain  the  contrary  verdict,  had 
it  been  rendered.  • 

In  that  state  of  the  proof  we  would  naturally  expect  to  find  that  the 
charge,  at  least  in  the  end,  submitted  the  case  to  the  jury  as  to  neg- 
ligence ;  that  is,  the  issue  of  liability,  upon  the  specific  question  whether 
or  not,  at  the  time  of  the  second  application  of  the  treatment,  those 
symptoms,  redness  and  loss  of  hair,  had  appeared;  but  the  charge  con- 
tains no  such  specification,  and,  indeed,  no  express  notice  of  that 
dispute  or  issue  at  all.  On  the  contrary,  it  dealt  gitirely  with  gener- 
alities in  submitting  the  issue  of  defendant's  negligence — quite  contrary, 
I  think,  to  the  usual  custom  of  the  experienced  trial  justice. 

[2,  3]  In  the  commencement  of  the  charge  he  stated  the  general  rule 
of  a  physician's  duty  correctly,  as  we  find  it  given  in  the  accepted  au- 
thorities, namely,  that  a  physician  is  bound  to  have  the  knowledge  and 
skill  ordinarily  possessed  by  members  of  his  profession,  and  in  the 
particular  case  to  exercise  ordinary  care  in  the  use  of  that  knowledge 
and  skill  in  the  treatment.  I  have  never  been  able  to  appreciate  the 
practical  use  in  giving  to  the  jury  the  former,  viz.  the  want  of  general 
qualification,  as  a  possible. specification  of  negligence,  because  it  stands 
to  reason  that,  whatever  the  physician's  such  want  may  be,  if  he  was 
not  negligent  in  treating  the  particulaT  case,  he  would  not  be  liable. 
Herein,  as  above  stated,  defendant's  qualifications  were  proven  and 
undisputed.  The  main  charge  thus  submitted  defendant's  want  of  due 
qualification  to  the  jury  as  a  possible  specification  of  negligence.  In 
response  to  defendant's  first  request,  the  learned  trial  justice  reiterated 
that  submission,  defendant  excepting.  Later  plaintiff's  trial  counsel, 
evidently  fearful  of  taking  the  responsibility  of  that  submission,  sought 
to  get  the  justice  to  formally  withdraw  it,  so  as  to  devitalize  defendant's 
exception;  but,  upon  being  put  by  the  justice  to  an  express  concession, 
declined  to  make  it,  and  thereupon  in  the  end  the  justice  left  that  mat- 
ter to  the  jury  as  a  question  of  fact  for  them  to  decide.  It  looks  very 
much  as,  though  counsel  desired  to  have  the  benefit  of  a  real  submis* 
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sion  to  the  jury  of  the  question,  and  at  the  same  time  to  avoid  re- 
sponsibility for  it.  However  that  may  be,  I  am  convinced  that  that 
submission  was  error  strongly  prejudicial  to  the  defendant.  There  was 
no  doubt  in  the  case  but  that  he  was  duly  qualified,  and  no  question  of 
his  possible  want  of  such  qualifications  should  have  been  submitted  to 
the  jury. 

[4]  The  main  charge  further  instructed  the  jury  that  the  result  in 
the  sores  might  be  considered  by  them  as  some  evidence  of  negligence. 
Indeed,  it  was  to  the  eifect  that  the  sores  constituted  sufficient  proof 
to  cast  upon  the  defendant  the  duty  or  burden  of  explanation ;  and  in 
passing  upon  defendant's  request  die  justice  practically  reiterated  that 
submission.  This  again  did  not  satisfy  the  plaintiff's  astute  and  ex- 
perienced trial  counsel,  and  he  asked  an  explicit  instruction  that  still 
the  burden  of  proof  throughout  rested  upon  the  plaintiff,  which  was 
given ;  but  in  that  very  request  he  asked  the  reiteration  of  the  instruc- 
tion that  the  result  of  the  treatment  in  this  case — ^that  is,  the  sores — 
might  be  regarded  "as  some  evidence  of  negligence,"  so  that  that  part 
of  the  main  charge  stood  in  the  end  reiterated  and  emphasized. 

In  my  judgment  that  instruction  was  erroneous.  It  having  been 
proven  that  that  specific  result  might  come  from  proper  treatment  with- 
out negligence  on  the  part  of  the  physician — ^that  is,  in  a  case  of  a  hy- 
persensitive person — the  mere  fact  that  that  result  did  follow  the  treat- 
ment in  this  case  was  in  itself  no  evidence  of  negligence.  The  case  thus 
presented  was  merely  one  where,  according  to  the  proof,  the  stated 
result  might  have  followed  from  the  one  cause,  viz.  defendant's  negli- 
gence, or  from  another  cause,  viz.  plaintiff's  h3rpersensitiveness,  and 
therefore  the  naked*  fact  of  that  result  was  in  itself  no  evidence  of  the 
existence  of  the  one  cause  in  preference  to  that  of  the  other.  It  would 
be  a  work  of  supererogation  to  cite  authorities  upon  this  point,  as  the 
doctrine  may  now  be  regarded  as  elementary,  being  supported  by  reason 
as  well  as  by  abundant  decisions.  I  conclude,  therefore,  that  the  de- 
fendant did  not  receive  a  fair  trial,  and  should  be  granted  a  new  one. 

I  advise,  therefore,  that  the  judgment  and  order  appealed  from  be 
reversed,  and  a  new  trial  granted,  with  costs  to  abide  the  event.  All 
concur. 


RAHILIi  V.  RAHILL. 

(Supreme  Ck)Tirt»  AppeUate  Term,  First  Department    Jime  9,  1921.) 

Bills  and  notes  <9=^1— Instroment  sued  on  held  a  miere  manoraiidum,  nei  iv^ 
porting  oDnsideratioD. 

In  an  action  on  an  instrument  reading,  with  date,  *'I  owe  you  [naming 
plaintiff]  the  sum  of  four  hundred  doUars  ($400.00)  on  previoas  note  of 
Jan.  24,  1911,  bearing  interest  at  six  per  cent,"  signed  by  defendant  wit- 
nessed by  two  parties,  in  the  absence  of  proof  of  any  previous  obligation 
on  defendant's  part  to  plalntiflP,  or  any  consideration  whatever  for  the 
instrument  plaintiff  failed  to  make  out  a  cause  of  action  against  defend- 
ant; the  instrument  being  merely  a  written  memorandum,  and  not  one 
importing  consideration. 

^BoFor  otber  cases  see  same  topic  &  KET-NUMBJSR  in  aH  Key-Numbered  Dls«sts  ft  Indexes 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh 
District. 

Action  by  Patrick  Rahill  agains^  Anna  Rahill.  From  judgment  for 
plaintiflF,  defendant  appeals.  Judgment  reversed,  and  complaint  dis- 
missed. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Florence  J.  Sullivan,  of  New  York  City,  for  appellant 
Patrick  J.  Walsh,  of  New  York  City,  for  respondent. 

GUY,  J.  Plaintiff  sues  on  an  alleged  obligation  signed  by  defend- 
ant and  delivered  to  plaintiff,  which  reads  as  follows : 

"New  York,  March  4,  1920. 
•*I  owe  you,  Patrick  Rahm,  the  sum  of  four  hundred  dollars  ($400.00")  on 
previous  note  of  Jan.  24, 1911,  bearing  interest  at  six  per  cent. 

"[Signed]    Annie  Rahill. 
"Witness:  Bernard  BahiU. 
"James  RahUl,  Jr." 

The  answer  is  a  general  denial. 

The  evidence  introduced  by  plaintiff  shows  that  there  was  a  prior 
indebtedness  on  the  part  of  defendant's  husband,  who  was  a  brother  of 
plaintiff.  Defendant  testified  that  she  signed  the  paper  as  an  acknowl- 
edgment of  indebtedness  on  the  part  of  her  husband's  estate,  of  which 
she  was  the  administratrix,  that  plaintiff  should  be  paid  out  of  the  es- 
tate if  there  was  enough  money;  that  she  owed  plaintiff  nothing,  but 
that  her  husband  had  owed  plaintiff  $400,  for  which  plaintiff  had  a 
note,  which  note  was  never  presented  to  her  as  administratrix. 

There-  is  an  entire  absence  of  proof  of  any  previous  obligation  on 
the  part  of  defendant  to  plaintiff,  or  of  any  consideration  whatever  for 
the  instrument  in  suit,  except  a  statement  by  plaintiff  that  there  were 
two  signatures  on  the  original  note  in  his  possession,  namely,  James 
Rahill  and  Anna  Rahill,  the  defendant;  but  there  is  no  proof  whatever 
that  said  note  was  either  executed  by  the  defendant  or  signed  by  her, 
either  as  maker  or  as  an  indorser,  and  defendant  denied  tfiat  she  ever 
signed  said  note.  The  plaintiff  failed  utterly  to  make  out  a  cause  of 
action  against  the  defendant ;  the  instrument  upon  which  suit  is  brought 
being  merely  a  written  memorandum,  signed  by  the  defendant,  which, 
if  an  original  obligation  were  shown,  might  serve  to  prevent  the  plead- 
ing of  the  statute  of  frauds. 

Judgment  reversed,  and  the  complaint  dismissed,  with  $30  costs  of 
appeal  and  costs  in  the  court  below.   All  concur. 
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OWL  WET  WASH  LAUNDRY  CO.,  Ine.,  ▼.  KARIIffl. 

(Supreme  Ck)urt,  Appellate  Term,  First  Department    June  9,  192L) 


1.  Ballmeiiii  <3=s»31<3)— Evidenee  held  tnwifflctont  to  siulalD  garage  iiMua's  re- 

covery on  counterdalm  for  repairs. 

In  an  action  in  replevin  to  recover  possession  of  an  auto  truck  beld  by 
defendant  garage  man  under  claim  of  a  lien  for  repairs,  evidence  held 
insufficient  to  sustain  defendant's  recovery  on  his  counterclaim  for  re- 
pairs, not  showing  the  time  spent  on  the  work,  or  whether  the  work  done 
and  the  time  spent  were  necessary. 

2.  Bailment  ^=»18(4)-.-€larage  man,  who  gave  up  possession  o(  repaired  car, 

extending  ere^t,  eonld  not  reassert  lien  by  subsequent  seizure. 

A  garage  man  waived  or  relinquished  his  lien  on  a  car  which  he  had 
repaired  by  his  unconditional  parting  with  the  possession,  extending 
credit,  and  he  could  not  reassert  such  lien,  unless  the  car  was  restored  to 
his  possession  by  one  authorized  so  to  do,  and  an  unlawful  seizure  of  the 
car  when  driven  into  the  garage  for  oil  by  its  chauffeur  did  not  give 
such  garage  man  possession  that  could  be  the  basis  of  a  lien. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  the  Owl  Wet  Wash  Laundry  Company,  Incorporated, 
against  John  Karish.  From  a  judgment  dismissing  the  complaint,  and 
in  favor  of  defendant  on  his  counterclaim,  after  trial  before  the  court 
without  a  jury,  plaintiff  appeals.  Judgment  reversed,  and  judgment 
rendered  in  favor  of  plaintiif . 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Michael  Schneiderman,  of  New  York  City,  for  appellant. 
Alice  S.  Petluck,  of  New  York  City  (Charles  A.  Oberwager,* of  New 
York  City,  of  counsel),  for  respondent. 

McCOOK,  J.  Plaintiff  brought  an  action  in  replevin  to  recover  pos- 
session of  an  auto  truck  held  by  defendant  under  the  claim  of  a  lien 
for  repairs.  Defendant  counterclaimed  for  the  alleged  value  of  the 
repairs,  and  set  up  as  a  defense  that  he  held  the  car  by  virtue  of  his 
Hen  for  such  repairs. 

Prior  to  June  22,  1920,  defendant  made  certain  repairs  upon  the 
truck  at  plaintiff's  request,  and  the  truck  was  voluntarily  delivered 
to  plaintiff  on  June  22,  1920,  before  any  bill  was  presented  for  repairs; 
defendant  testifying  that  he  extended  credit  to  plaintiff  for  the  bill. 
Four  days  later,  while  the  truck  was  in  the  possession  temporarily  of 
one  Cushman,  a  third  party;  it  was  driven  into  defendant's  garage  by 
Cushman  for  the  sole  purpose  of  obtaining  oil  to  relieve  knocking  in 
the  motor.  The  defendant  immediately  seized  the  truck,  ordered  the 
chauffeur  out,  told  him  he  would  hold  it  until  the  repair  bill  was 
paid,  and  refused  to  surrender  it  until  the  marshal  took  possession  under 
the  replevin  writ. 

[  1  ]  There  are  two  questions  raised  upon  this  appeal :  First,  that  the 
defendant  had  no  lien  upon  the  truck  at  the  time  of  the  seizure ;  and, 
second,  that  the  judgment  for  $190.74  in  favor  of  defendant  was  not 
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based  upon  sufficient  evidence.  As  to  the  latter  proposition,  the  sole 
testimony  is  that  of  defendant,  who  stated  that  he  "went  over  the  motor, 
removed  it  from  the  chassis,  fixed  the  transmission,  clutch,  and  uni- 
versal all  in  good  order."  He  testified  that  he  spent  2  weeks,  of  48 
hours  each,  on  the  machine.  On  cross-examination,  when  shown  a  bill 
of  $190.74,  he  stated  he  could  not  read  the  bill;  that  he  spent  48  hours 
per  week  at  $1.50  per  hour  on  the  truck.  He  had  no  record  of  the 
time  spent,  gave  no  testimony  that  the  work  done  or  the  time  spent  were 
necessary,  or  that  the  charge  was  reasonable  and  proper.  It  does  not 
appear  what  items  made  up  the  balance  of  the  bill.  Clearly  there  was 
not  proof  upon  which  to  base  defendant's  recovery  upon  his  counter- 
claim.   Granier  v.  De  Marco  (Sup.)  171  N.  Y.  Supp.  258. 

[2]  As  to  the  lien  of  defendant  upon  plaintiff's  truck,  it  is  obvious 
that  defendant  had  waived  or  relinquished  his  lien  by  his  tmcondition- 
al  parting  with  the  possession  of  the  car.  He  could  not  reassert  this 
lien,  unless  the  car  was  restored  to  his  possession  by  one  authorized  so 
to  do.  An  unlawful  seizure  of  a  car,  it  has  been  held,  will  not  give 
to  the  garage  keeper  possession  that  can  be  made  the  basis  of  a  lien. 
Greene  v.  Fankhauser,  137  App.  Div.  124,  121  N.  Y.  Supp.  1004.  The 
defendant  herein  had  no  lawful  possession  of  the  car  in  suit,  and  no 
lien.    The  complaint  was  erroneously  dismissed. 

Judgment  reversed,  with  $30  costs,  and  judgment  rendered  in  favor 
of  plaintiff  for  the  return  of  the  truck  and  costs  in  the  court  below,  and 
a  new  trial  ordered  upon  defendant's  counterclaim. 


ODONOVAN  y.  PATTBRSON. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  9,  1021.} 

JLftodlord  and  tenant  «=»200(1M)— Neither  evidenee  nor  bill  of  partieulars 
held  to  show  tliai  rental  of  $150  was  reasonable. 

In  an  action  for  rent  by  a  landlord,  who  had  raised  the  rent  of  an  apart- 
ment from  $75  to  $160,  neither  the  evidence  nor  the  bill  of  particulars 
held  to  furnish  any  basis  on  which  the  new  rental  could  be  deemed  rea- 
sonable. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Michael  E.  O'Donovan,  as  landlord,  against  George  H. 
Patterson,  as  tenant.  From  a  judgment  of  the  Municipal  Court  in  favor 
of  the  landlord  for  rental,  and  fixing  the  reasonable  rental  at  $150  a 
month,  tenant  appeals.    Reversed,  and  new  trial  granted. 

The  brief  of  the  appellant  tenant  showed  that  the  landlord  in  his 
bill  of  particulars  stated  as  the  gross  rental  of  the  10  apartments,  one 
of  which  was  occupied  by  the  tenant,  who  paid  rent  at  the  rate  of 
$75  per  month,  was  $10,373.13,  and  that  the  expenses  were  $7,447.98. 
Included  in  the  expenses  was  a  charge  for  depreciation  at  $700,  or  2 
per  cent,  on  $35,000  although  it  appeared  that  the  entire  premises  cost 
$57,000,  and  that  they  were  assessed  at  $39,000.    The  landlord  also 
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claimed  that  janitor  expenses  were  $676,  and  computed  that  by  charg- 
ing the  janitor  $600  for  his  apartment,  in  excess  of  the  amount  paid. 
Likewise  there  was  a  large  item  of  nearly  $2,000  for  painting,  almost 
none  of  which  was  done  in  the  apartment  in  question.  The  record 
also  disclosed  that  the  landlord  raised  the  rental  on  all  the  apartments 
practically  100  per  cent.,  that  the  apartment  building  had  no  elevator, 
and  that  the  only  service  given  was  removal  of  garbage,  heat,  and  light 
Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Townsend  &  Kindleberger,  of  New  York  City  (E.  Crosby  Kindle- 
berger,  of  New  York  City,  of  counsel),  for  appellant 
John  E.  Donnelly,  of  New  York  City,  for  respondent 

PER  CURIAM.  The  monthly  rent  of  the  same  premises  for  the 
previous  year  had  been  $75.  Neither  the  bill  of  particulars  nor  the 
evidence  furnishes  any  possible  basis  on  which  to  estimate  the  reason- 
ableness of  the  rent. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event 


SMITH  V.  BECHBERGER  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department.    June  9,  1921.) 

ABfllgiuneiits  <&==>96 — No  eause  of  action  against  asEdgnor  of  interest  in  oodk 
missloiis  dae  from  third  person. 

Assignee  of  a  half  interest  in  whatever  commissions  were  due  from  a 
third  person  to  assignor  has  no  cause  of  action  against  the  assignor,  where 
he  has  received  no  commissions,  but  has  a  cause  of  action  against  the  third 
person. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Joseph  W.  Smith  against  William  A.  Bechberger  and 
George  Howe.  From  a  judgment  for  plaintiff,  defendant  Howe  ap- 
peals.   Judgment  reversed,  and  new  trial  ordered. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Robert  T.  Wood,  of  New  York  City,  for  appellant. 
Louis  T.  Noonan,  of  New  York  City,  for  respondent. 

PER  CURIAM.  Plaintiff  at  most  proved  merely  an  oral  assignment 
to  him  by  defendant  Howe  of  a  one-half  interest  in  whatever  commis- 
sions are  due  from  defendant  Bechberger  to  defendant  Howe,  and 
would  seem  under  proper  pleadings  to  have  a  cause  of  action  therefor 
against  defend^int  Bechberger;  but  plaintiff  has  failed  to  make  out  any 
cause  of  action  against  defendant  Howe,  who  has  received  no  commis- 
sions. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event. 

^=9For  other  cases  see  eame  topic  ft  KEY -NUMBER  In  all  Key-Numbered  Digests  ft  Index^a 
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THOMPSON  T.  THOMPSON. 

(Supreme  Court,  Appellate  Division,  Second  Department.    June  8,  1921.) 

L  Contempt  «=s»39— Whetfier  disobedkmee  was  willful  asd  Intentioiial,  so  aa 
to  be  eontempt^  ia  questioD  for  diaeretion. 

The  question  whether  disobedience  to  an  order  of  the  court  was  willful 
and  intentional,  or  in  defiance  or  contempt  of  the  court,  is  largely  ad- 
dressed to  the  discretion  of  the  presiding  justice,  and  the  final  determina- 
tion whether  the  party  shall  be  fined  or  imprisoned  rests  with  him,  though 
he  cannot  destroy  the  absolute  provisions  of  the  law. 
Z.  Divorce  <l^268(9)^Acceptaiiee  of  partial  assessmento  of  alimoa^  held 
waiver  of  right  to  have  punished  for  coatempt. 

Where  the  plaintiff  for  several  years  had  accepted  alimony  at  the  rate 
of  $50  per  month,  instead  of  $100  per  month,  as  provided  in  the  final  de- 
cree, the  finding  that  she  had  waived  her  right  to  ask  that  defendant  be 
punished  for  contempt  for  faUure  to  pay  the  amount  originally  required 
was  justified. 
3.  Divorce  <a=»269  (9)— Waiver  of  right  to  full  aUjuony  payments  does  not  per- 
mit future  delinquencies. 

The  waiver  of  the  right  to  have  defendant  punished  for  failure  to  make 
full  payments  of  alimony  in  the  past  by  acceptance  of  partial  payments 
does  not  excuse  failure  to  make  full  payments  in  the  future,  after  knowl- 
edge the  plaintifC  insists  upon  them ;  but  such  payments  can  be  avoided 
only  by  application  to  the  court,  if  the  facts  justify  a  modification  of  the 
amount. 

Appeal  from  Special  Term,  Suffolk  County. 

Action  by  Sarah  G.  Thompson  against  John  M.  Thompson.  From 
an  order  denying  plaintiff's  motion  to  punish  defendant  for  con- 
tempt of  court,  pkiintiff  appeals.    Affirmed. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  PUTNAM,  KEI^ 
LY,  and  JAYCOX,  JJ. 

William  P.  McCool,  of  New  York  City  (Raymond  B.  Stringham, 
of  New  York  City,  on  the  brief),  for  appellant.     , 
Ralph  H.  Blum,  of  New  York  City,  for  respondent. 

KZELLY,  J.  Where  application  is  made  to  punish  a  party  for  con- 
tempt of  court,  and  he  appears,  and  by  affidavit  or  otherwise  offers  an 
explanation  or  excuse  for  his  alleged  failure  to  obey  the  mandate  of 
the  court,  I  take  it  that  it  is  for  the  court  to  determine,  first,  whether 
he  has  in  fact  disobeyed  the  judgment  or  order ;  and,  second,  if  diso- 
bedience is  proved,  whether  it  was  willful  or  intentional,  and  whether 
he  acted  in  defiance  or  in  contempt  of  the  court. 

[  1  ]  In  the  last  particular,  the  question  is  largely  addressed  to  the 
discretion  of  the  justice  presiding.  While  he  should  not  and  cannot 
disregard  the  absolute  provisions  of  the  law,  because  of  his  merciful 
or  kindly  disposition,  when  it  comes  to  the  final  question  whether  the 
party  shall  be  fined  or  imprisoned,  that  rests  with  the  justice  at 
Special  Term.  Matter  of  Oldmixon,  116  App.  Div.  925,  102  N.  Y. 
Supp.  1144. 

^=»For  other  cases  see  same  topic  ft  KEY-NUMBER  in  all  Key-NumbereiL Digests  ft  Indexes 
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[2]  The  learned  justice  at  Special  Term  denied  the  motion  in  the 
present  case,  because  the  plaintiff  for  several  years  had  accepted  ali- 
mony at  the  rate  of  $50  per  month,  instead  of  $100  per  month,  as 
provided  in  the  final  decree,  and  held  upon  the  facts  presented  to  him 
that  she  had  waived  and  relinquished  her  right  to  ask  that  defendant 
be  punished  for  contempt  for  failure  to  pay  the  sum  originally  re- 
quired to  be  paid.  I  think  the  facts  so  presented  justified  the  order 
made. 

[3]  But  the  defendant  is  now  advised  that  the  plaintiff  insists  upon 
payments  as  directed  by  the  judgment.  If  he  is  entitled  to  any  modifica- 
tion of  the  judgment,  as  to  which  no  opinion  is  expressed,  he  must  make 
application  to  the  court.  Upon  the  facts  here  presented  the  defendant's 
inability  to  pay  the  alimony  fixed  by  the  final  judgment,  unaccompanied 
by  other  excuse,  is  no  answer  to  an  application  to  enforce  the  decree 
by  contempt  proceedings.  Ryer  v.  Ryer,  33  Hun,  116.  Nor  does  the 
denial  of  the  motion  affect  any  other  right  or  remedy  of  the  plaintiff. 

The  order  is  affirmed,  but  without  costs.    All  concur. 


(115  Misc.  Rep.  515) 

BESNAR  V.  AIMERICAN  RY.  EXPRESS  CO.  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department.    June  9,  1921.) 

1,  Appeal  and  error  ^=»173(13) — Qneotton  not  raised  below  eamiot  be  urged 

on  appeaL 

Contention  that  plaintiff  was  guilty  of  contributory  negligence  cannot  be 
urged  on  appeal,  where  not  raised  below. 

2.  Master  and  servant  <S=>302<2) — CoUedor  of  express  paekagw  not  wtthin 

seope  of  empioyment  wfaen  operailiig  freight  elevator. 

The  employee  of  an  express  company,  whose  duty  it  was  to  collect  par- 
cels, was  not  acting  within  the  scope  of  his  employment  when  he  under- 
took to  operate  a  freight  elevator  in  an  office  building  after  he  had  been 
told  to  wait  by  plaintiff,  the  regular  operator;  and  where  plaintiff,  on 
returning,  stepped  into  the  open  elevator  shaft,  the  lift  having  been  mov- 
ed, she  cannot  recover  against  the  express  company,  the  act  of  its  servant 
being  personal  intermeddling. 

Guy,  J.,  dissenting. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Mollie  Besnar  against  the  American  Railway  Express 
Company  and  another.  From  an  order  setting  aside  *a  verdict  in  plain- 
tiff's favor,  she  appeals.    Order  affirmed. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Myron  Wisoff,  of  New  York  City,  for  appellant. 
Edward  V.  Conwell,  of  New  York  City,  for  respondent  American 
Express  Co. 

McCOOK,  J.  Plaintiff  appeals  from  an  order  setting  aside  the 
verdict  of  a  jury  in  her  favor  on  the  ground  that  it  was  contrary  to 
law.  The  action  was  brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  sustained  through  the  negligence  of  the  de- 
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f endant  company ;  the  defendant  Nash,  who  was  not  served,  being  ad- 
mittedly at  that  time  in  its  employ. 

Part  of  Nash's  duty  was  to  collect  packages  for  the  defendant  com- 
pany from  the  various  offices  in  the  10-story  building  where  the  acci- 
dent occurred.  Plaintiff  was  employed  by  the  Revelle  Realty  &  Se- 
curity Company,  the  owner  of  the  building,  as  the  regular  operator  of 
the  freight  elevator.  On  the  day  of  the  accident,  plaintiff  had  been 
running  the  freight  elevator  all  the  morning,  and  then  shut  it  off  and 
was  waiting  until  1  o'clock  in  the  afternoon,  when  she  was  to  go  on 
the  passenger  elevator  and  operate  that  until  5  o'clock.  While  waiting 
for  the  operator  of  the  passenger  elevator  to  finish  his  shift  at  1  o'clock, 
plaintiff  was  told  by  the  superintendent  of  the  building  to  clean  the 
hall.  While  she  was  thus  engaged,  the  defendant  Nash  entered  the 
building  and  requested  her  to  take  him  up  in  the  freight  elevator. 
She  replied,  telling  him  4p  wait  a  couple  of  minutes,  while  she  finished 
the  hall ;  she  then  left  the  work  she  was  doing,  obtained  the  superin- 
tendent's permission,  returned  to  the  elevator,  and,  finding  it  appar- 
ently in  tiie  same  position,  stepped  through  the  door  into  the  va- 
cant elevator  shaft  and  was  injured.  The  evidence  shows  Aat  Nash, 
during  her  absence,  entered  the  elevator  and  proceeded  with  it  to  the 
tenth  floor  of  the  building.  The  plaintiff  expressed  herself  on  the 
stand  with  difficulty,  but  this  is  the  substance  and  effect  of  her  story. 

[1]  No  question  of  contributory  negligence  is  presented  on  this  ap- 
peal, since  no  contention  was  made,  either  during  the  trial  or  on  the 
motion  to  set  aside  the  verdict,  that  the  plaintiff  had  been  guilty  of 
contributory  negligence  as  matter  of  law. 

[2]  The  sole  question  involved  is  whether  Nash,  in  using  the  eleva- 
tor under  the  circumstances  described,  was  acting  within  the  scope  of 
his  employment  as  an  employee  of  the  defendant  company.  In  my  opin- 
ion, running  the  elevator  under  the  conditions  as  they  existed  in  this 
building  at  the  time  cannot  fairly  or  reasonably  be  deemed  an  ordinary 
and  natural  incident  or  attribute  of  his  employment,  or  a  natural,  di- 
rect, and  logical  result  of  it.  There  is,  and  in  the  nature  of  things 
could  be,  no  proof  in  the  record  that  Nash  was  authorized  by  the 
express  company  to  operate  elevators  in  buildings  in  which  be  collect- 
ed packages,  and  he  could  not  have  believed  such  an  act  to  pertain  to 
his  service,  which  was  the  collection  of  packages.  Employees  of  the 
building,  including  the  plaintiff,  were  employed  to  operate  the  elevators, 
and  at  the  very  time  Nash  acted  he  was,  following  a  c^versation  be- 
tween himself  and  the  plaintiff,  waiting  for  her,  as  he  had  requested, 
to  come  back  and  carry  him  up.  The  conduct  of  Nash  in  taking  this 
elevator  without  permission  constituted  personal  intermeddling,  which 
has  not  even  the  justification  of  being  necessary  to  save  him  a  few  steps. 

Order  affirmed,  with  costs  to  respondents  to  abide  the  event,  and 
with  leave  to  appellant  to  appeal  to  the  Appellate  Division,  First  De- 
partment. 

BIJUR,  J.,  concurs. 

GUY,  J.  (dissenting).  Plaintiff  appeals  from  an  order  setting  aside 
the  verdict  of  a  jury  in  her  favor  on  the  ground  that  it  was  "contrary 
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to  law."  The  action  was  brot^ht  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  sustained  through  the  negligence  of  the  de- 
fendant company;  the  defendant  Nash,  who  was  not  served,  being 
admittedly  at  that  time  in  the  employ  of  the  defendant  express  com- 
pany. It  was  conceded  that  it  was  part  of  Nash's  duties  to  collect 
packages  for  the  defendant  company  from  the  various  offices  in  the 
10-story  building  where  the  accident  occurred. 

Plaintiff  was  employed  by  the  owner  of  the  building  as  a  cleaner, 
and  it  was  part  of  her  duties  at  times  to  run  the  freight  elevator  from 
the  basement  up  through  the  building.  On  the  morning  the  accident  oc- 
curred, while  plaintifl  was  engaged  in  cleaning,  the  defendant  Nash  en- 
tered the  building  and  requested  her  to  take  him  up  in  the  freight  ele- 
vator. She  replied  that  she  would  have  to  ask  the  foreman,  and  imme- 
diately left  her  work,  went  in  search  of  the  foreman,  obtained  his 
permission  to  take  Nash  up  in  the  elevator,  ii§tumed  to  the  elevator, 
and,  finding  it  apparently  in  the  same  position  she  had  left  it,  stepped 
through  the  door  of  the  elevator  into  the  vacant  elevator's  shaft  and 
was  injured.  The  evidence  showed  that  Nash,  in  her  absence,  had 
entered  the  elevator  and  proceeded  with  it  to  the  floors  above- 

No  question  of  contributory  negligence  is  presented  on  this  appeal, 
there  having  been  no  contention,  either  on  the  trial  or  on  the  motion 
to  set  aside  the  verdict,  that  the  plaintiff  had  been  guilty  of  contribu- 
tory negligence  as  matter  of  law.  The  sole  question  involved  on  this 
appeal  is  whether  Nash,  in  using  the  elevator  in  the  absence  of  the  op- 
erator, was  acting  within  the  scope  of  his  employment  as  an  employee 
of  the  defendant  company.  The  learned  trial  court  and  my  learned 
Associates  have  assumed  that,  in  the  absence  of  proof  that  Nash  was 
specifically  employed  to  run  an  elevator,  his  act  in  so  doing  was  not 
within  the  scope  of  his  employment.  I  think  this  conclusion  errone- 
ous.   The  general  rule  is : 

"For  the  acts  of  the  servant  within  the  general  scope  ot  his  employment, 
while  engaged  in  his  master's  business,  and  done  with  a  view  to  the  further- 
ance of  that  business  and  the  master's  interest,  the  master  will  be  responsible, 
whether  the  act  be  done  negligently,  wantonly,  or  even  willfully."  Mott  ▼. 
Consumert'  Ice  Ck).,  73  N.  Y.  543,  547,  cited  with  approval  in  MuUer  ▼.  HiUen- 
brand,  227  N.  Y.  448.  451,  125  N.  B.  808,  8  A.  L.  B.  1455. 

See,  also,  Einhom  v.  West  Sixty-Seventh  Street  Garage,  177  N. 
Y,  Supp.  887;  Jones  v.  Weigand,  134  App.  Div.  644,  119  N.  Y.  Supp. 
441 ;  Wooding  v.  Thom,  148  App.  Div.  21,  132  N.  Y.  Supp.  SO;  Id, 
148  App.  Div,  913,  132  N.  Y.  Supp.  1151;  Lewis  v.  National  Cash 
Register  Co.,  84  N.  J.  Law,  598,  87  Atl.  345. 

The  verdict  in  favor  of  the  plaintiflF  was  supported  by  competent 
evidence  and  was  not  contrary  to  law.  The  order  should  therefore  be 
reversed,  and  the  verdict  reinstated,  with  costs  of  appeal  in  this  court 
and  the  court  below. 

Order  affirmed,  with  costs  to  respondents  to  abide  event. 
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DAVIES  V.  JAGGEB  el  aL 

(Supreme  Oovrt,  Appellate  Divlsioii,  Second  Department.    June  10,  ld21.) 

L  Municipal  earporationa  ^=»384(1)— Owner  eouid  recover  against  city  for 
damages  to  land  from  ocean  water  througii  opening  in  sand  dunes  made  by 
dty. 

Owner  of  property  protected  from  ocean  waters  by  sand  dunes  and  a 
sand  bar,  constituting  a  natural  barrier  between  the  land  and  the  ocean, 
could  recover  for  destruction  of  lawns,  trees,  shrubs,  and  hedge  by  water 
penetrating  through  cut  made  by  defendant  city  cutting  dunes  In  taking 
sand  therefrom  for  use  In  raising  the  grade  of  highways,  without  erecting 
stone  wall  to  stop-gap  the  openings  so  made. 
2.  Municipal  eorporaiions  <$=?>395(1)  ^Measure  of  damages  for  destruction 
of  trees,  shrubs,  bedlge,  etc.,  stated. 

In  action  for  destruction  of  lawns,  trees,  shi-ubs,  and  600  feet  of  a 
plvet  hedge  by  water,  In  which  there  was  no  claim  of  damages  to  the 
realty,  plaintiff  held  entitled  to  recover  such  sum  as  represented  the  fair 
and  reasonable  value  of  the  trees,  plants,  shrubs,  and  other  vegetation, 
together  with  the  cost  of  transportation  of  labor  to  replace  such  as  were 
permanently  Injured,  as  against  contention  that  the  proper  measure  of 
damages  was  the  difference  in  value  of  the  property  before  and  after  the 
injury. 

Action  by  Emily  Davies  against  Hubert  A.  Jagger  and  the  Village 
of  Southampton,  to  recover  damages  for  the  wrongful  destruction  o£ 
shrubs  and  other  vegetation  planted  on  plaintiff's  property,  alleged  to 
have  been  caused  by  reason  of  defendants'  permitting  a  cut  or  opening 
to  be  made  through  certain  sand  dunes  lying  at  the  foot  of  Cooper's 
Neck  lane  in  the  village  of  Southampton,  and  forming  a  natural  bar- 
rier against  the  ocean  tides.  Judgment  was  rendered  for  plaintiff  on  a 
verdict  of  the  jury,  and  defendants'  motion  for  new  trial  was  denied, 
and  defendants  move  for  leave  to  appeal  to  the  Court  of  Appeals  from 
an  order  affirming  the  Judgment  and  an  order  denying  a  motion  for  a 
new  trial.    Motion  granted. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  PUT- 
NAM, and  JAYCOX,  ^JJ. 

Harri  M.  Howell,  of  Southampton  (T.  M.  &  R.  P.  Griffing  and  P.  L. 
Housel,  all  of  Riverhead,  on  the  brief),  for  the  motion. 
Joseph  Wood,  of  New  York  City,  opposed. 

RICH,  J.  Plaintiff  is  the  owner  of  premises  situated  at  the  northeast 
corner  of  Meadow  lanoand  Cooper's  Neck  lane,  in  Southampton,  N.  Y., 
which  are  improved  by  a  residence  and  numerous  shrubs,  plants,  and 
trees,  which  were  laid  out  by  a  landscape  gardener.  The  premises 
were  also  surroimded  with  a  privet  hedge,  6  to  8  feet  in  height,  which 
had  been  growing  on  the  premises  for  at  least  30  years  prior  to  the  de- 
struction. 

It  appears  that  defendant's  highway  superintendent  was  employed  to 
cart  sand  from  the  foot  of  Cooper's  Neck  lane  for  use  on  the  villagje 
highways,  and  for  this  purpose  a  cut  or  opening  was  made  at  his  di- 
rection in  the  sand  dunes  at  the  foot  of  the  lane  in  October  and  Novem- 
ber, 1916.    On  September  4  and  5,  1918,  salt  water  from  the  ocean 
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penetrated  through  the  cut  or  opening  made  by  defendant,  as  a  result 
of  which  plaintiff's  lawns,  trees,  and  shrubs,  together  with  some  600 
feet  of  the  privet  hedge,  were  destroyed.  Plaintiff  was  not  an  abutting 
owner  on  that  portion  of  Cooper's  Neck  lane  where  the  cut  in  the 
dunes  was  made;  her  land  being  about  250  feet  from  the  cut  or  open- 
ing. The  land  to  the  west  of  Cooper's  Neck  lane  is  lower  than  plain- 
tiff's premises,  sloping  westward  about  three- fourths  of  a  mile  to  Tay- 
lor's creek  and  Shinnecock  Bay.  These  dunes  and  a  sand  bar  were  a 
natural  barrier  protecting  the  land  behind  them,  arid  it  appears  to  have 
been  the  custom  to  place  brush  where  it  would  collect  sand  and  huild  up 
the  dunes,  to  protect  the  land  in  the  rear. 

[1  ]  The  trial  court  has  correctly  held  that  the  present  action  may  be 
maintained  on  the  authority  of  Carll  v.  Village  of  Northport,  11  App. 
Div.  120,  122,  42  N.  Y.  Supp.  576.  That  the  appellant,  although  a 
municipal  corporation,  is  not  immune  from  legal  responsibility  for  the 
creation  of  a  nuisance,  is  beyond  question.  Herman  v.  City  of  Buffalo, 
214  N.  Y.  316,  318,  108  N.  E.  451.  The  theory  upon  which  the  pres- 
ent action  is  brought  is  nuisance.  Respondent  does  not  claim  damages 
by  reason  of  a  change  in  grade  of  the  highway,  but  rather  because  of 
defendant's  act  in  causing  a  cut  or  opening  to  be  made  in  the  sand 
dunes,  whereby  salt  water  was  permitted  to  run  over  and  upon  her 
land.  It  is  true  that  the  sand  taken  from  the  dunes  was  used  to  raise 
the  grade  of  certain  highways,  although  it  also  appears  that  a  stone 
wall  was  constructed  across  Halsey's  Neck  lane  to  stop-gap  the  open- 
ings made  in  the  sand  dunes  at  that  point,  with  the  object  in  view  of 
preventing  the  salt  water  from  undermining  the  road.  But  it  does 
not  appear  that  any  similar  precaution  was  taken  or  a  barrier  erected 
in  the  place  where  the  openings  were  made  at  the  foot  of  Cooper's  Neck 
lane,  through  which  the  water  came  which  destroyed  plaintiff's  plants 
and  shrubbery. 

The  learned  court  charged  the  jury  that  the  plaintiff,  if  entitled  to 
any  damages  at  all,  is  entitled  to  such  sum  a§  represents  the  fair  and 
reasonable  value  of  the  trees,  plants,  and  shrubs,  and  other  vegetation, 
together  with  the  cost  of  transportation  and  labor  necessary  to  replace 
such  as  were  permanently  injured.  It  is  contended  by  the  learned 
counsel  for  the  appellant  that  the  proper  measure  of  damages,  if  plain- 
tiff is  entitled  to  damages,  is  the  difference  in  value  of  the  property 
before  and  after  the  injury. 

[2]  There  is  no  claim  for  damages  to  the  realty;  the  shrubs  were 
pleasing  to  the  eye,  and  they  had  a  value  only  because  they  were  good 
to  look  upon,  and  I  think  it  was  proper  to  permit  the  plaintiff  to  recov- 
er compensation  for  the  money  that  it  would  require  to  replace  them. 
However,  after  a  careful  examination  of  the  authorities  cited  by  coun- 
sel upon  the  question  as  to  the  proper  measure  of  damages  in  such  a 
case,  we  feel  that  in  the  interests  of  justice  this  motion  ought  to  be 
granted. 

Motion  for  leave  to  appeal  to  the  Court  of  Appeals  granted.  All 
concur. 
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MOLLEB  et  aL  V.  PICKABD  et  aL 

(Supreme  Court*  Appellate  Division,  Second  Department.    May  20, 1021.) 

L  Appeal  and  error  <e=»1094(2)— Fintfogs  of  referee,  aJBnned  on  appeal,  are 
eonduslYe  od  subsequent  appeaL 

The  findings  of  fact  by  a  referee,  after  affirmance  of  the  Judgment  by 
the  Appellate  Diyision,  are  conclusive  on  a  Grabsequent  appeal. 
2.  Attorney  and  dient  ^»153— Equity  <S=s>66— Attorney,  obtaining  adverse 
interest  with  eonsent  of  client,  held  entitled  to  eompensation  on  belnfli 
eompelled  to  surrender  tbe  property  acquired  to  bis  clients. 

The  defendants,  one  of  whom  was  plaintiitB'  attorney,  acting  for  plain- 
tilts  and  with  their  knowledge  and  consent,  purchased  a  controlling  inter- 
est in  a  failing  corporation,  in  which  plaintiffs  were  stockholders,  and  as- 
sumed its  management,  and  by  their  efforts  brought  it  to  a  condition  of 
great  prosperity,  whereupon  plaintiffs  demanded  a  transfer  of  the  stock 
held  by  plaintiffs,  under  the  rule  that  an  attorney  cannot  acquire  an  In- 
terest adverse  to  the  interest  of  his  client.  Held,  that  the  maxim  as  to 
doing  equity  applied,  and,  while  defendants  would  be  required  to  make  the 
transfer,  they  should  be  allowed  fair  compensation  for  their  services  up 
to  the  time  of  the  demand  upon  them,  and  for  a  reasonable  time  thereafter 
to  enable  them  to  have  complied  therewith;  they  having  been  guilty  of 
no  actual  fraud. 

Appeal  from  Special  Term,  Chautauqua  County. 

Action  by  Carl  Emil  MoUer  and  another  against  Clare  A.  Pickard 
and  another.  Judgment  for  plaintiffs,  and  defendants  appeal.  Re- 
versed, and  new  trial  of  the  accounting  issues  granted  before  the  Court 
at  Special  Term,  or  a  new.  referee  to  be  there  appointed,  with  costs  to 
abide  the  event,  unless  plaintiffs  shall  stipulate  to  permit  that  judg- 
ment to  be  modified,  so  as  to  allow  defendants  to  retain  the  salaries 
which  they  have  received,  and  that,  in  the  event  of  such  stipulation 
being  made  within  20  days,  the  judgment,  as  so  modified,  is  unanimous- 
ly affirmed,  without  costs. 

Argued  before  BLACKMAR,  P.  J,,  and  MILLS,  RICH,  PUT- 
NAM, and  JAYCOX,  JJ. 

Frank  H.  Mott,  of  Jamestown  (C,  A.  Pickard  and  H.  V.  N.  Bodine, 
both  of  Jamestown,  on  the  brief),  for  appellants. 

Robert  H.  Jackson,  of  Jamestown  (Benjamin  S.  Dean,  of  Jamestown, 
on  the  brief),  for  respondents. 

MILLS,  J.  This  is  an  appeal  to  the  Appellate  Division  of  the  Fourth 
Department  (transferred  here  for  argument  and  decision)  from  a  final 
judgment  entered  upon  the  report  of  a  referee  to  state  an  account,  ap- 
pointed pursuant  to  a^prior  interlocutory  judgment  establishing  the 
right  of  plaintiffs  to  an  accounting  by  defendants,  which  interlocutory 
judgment  had  been,  on  May  4,  1920,  unanimously  affirmed  by  that  Ap- 
pellate Division  upon  the  appeal  of  the  defendants.  192  App.  Div. 
943,  181  N.  Y.  Supp.  945.  The  interlocutory  judgment  was  entered 
upon  the  report  of  Hon.  Pardon  C.  Williams  as  referee,  dated  Septem- 
ber 1,  1919.    His  decision  established  the  following  material  facts  : 

The  Monarch  Stationery  &  Paper  Company,  Incorporated,  was  a 
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corporation  in  the  city  of  Jamestown,  N.  Y.,  dealing  in  stationery  sup- 
plies. In  and  prior  to  1915  the  plaintiflfs  and  one  Rogers  owned  all, 
or  nearly  all,  of  its  stock;  Rogers  owning  or  controlling  a  bare  majority 
interest.  The  concern  was  not  prosperous,  and  difficulties  had  arisen 
between  the  parties.  In  that  situation  plaintiffs  applied  to  defendant 
Pickard,  an  attorney,  for  professional  aid.  After  investigation,  he  ad- 
vised that  the  proper  thing  to  do  was  to  buy  out  the  Rogers  interest, 
which,  Rogers  having  then  lately  died,  was  held  by  his  estate.  Defend- 
ant Mason  was  somehow  induced  to  come  into  the  matter,  and  finally, 
on  March  28,  1916,  an  agreement  was  executed  by  both  plaintiffs, 
authorizing  the  transfer  by  the  Rogers  estate  to  Mason,  "and  such 
other  parties  as  he  may  designate  or  request,"  of  all  the  stock  owned 
by  It  and  some  other  shares,  being  51  shares,  and  all  except  the  50 
shares  owned  by  the  plaintiffs,  and,  of  course,  being  the  majority  in- 
terest. This  consent  or  waiver  was  technically  necessary,  because  the 
by-laws  of  the  corporation  prohibited  the  transfer  of  any  of  its  stock 
without  the  written  consent  of  every  other  stockholder.  Thereafter 
the  defendants  purchased  and  had  transferred  to  themselves  all  of 
those  other  51  shares  of  the  stock.  A  meeting  of  the  directors  was 
held  at  once,. at  which  the  officers  who  had  represented  the  Rogers  in- 
terest all  resigned  and  the  defendants  were  elected  in  their  places — all 
with  the  knowledge  and  participation  of  the  plaintiffs,  as  Referee  Wil- 
liams subsequently  found.  Defendants  at  once  assumed  the  conduct 
of  the  corporation  and  its  business,  and  made  a  very  great  success  of  it. 
Indeed,  the  last  referee,  as  a  final  summary  upon  this  branch  of  the 
case,  found  that  when  the  defendants  assumed  control  of  the  corpora- 
tion it  jyas  insolvent  and  its  capital  stock  had  no  market  value,  and  that 
under  their  management  the  corporation  had  become  solvent  and  pros- 
perous, having  a  net  value  of  at  least  $20,000.  Nevertheless,  after  a 
time  difficulties  arose  between  the  parties  herein,  and  on  May  11, 
1917,  the  plaintiffs  first  formally  demanded  that  defendants  turn 
over  to  them  their  stock,  apparently  upon  the  theory  that  their 
purchase  had  been  made  for  the  plaintilFs'  benefit.  That  demand  was 
not  complied  with,  and  this  action  was  commenced  on  July  11,  1917, 
upon  the  same  theory  or  contention. 

Referee  Williams  found,  in  effect,  that  defendant  Pickard  was  act- 
ing as  plaintiffs*  attorney,  and  that  Mason  well  knew  that  relationship, 
and  that  therefore  the  plaintiffs  were  entitled  to  have  had  their  demand 
granted — in  other  words,  to  have  the  defendants  held  as  trustees  of  the 
stock  for  the  plaintiffs'  bienefit.  He  failed  to  find  that  either  defendant 
was  guilty  of  any  actual  fraud,  and  distinctly  refused  to  find  any  such 
fact.  His  decision  was  evidently  to  the  effect  that,  in  view  of  the  re- 
lation of  Pickard  to  the  plaintiffs  as  their  attorney  and  of  Mason's 
knowledge  thereof,  the  plaintiffs  had  the  right  to  elect  to  treat  the  pur- 
chase made  by  defendants  of  the  subject-matter  of  Pickard's  profes- 
sional employment  as  the  plaintiffs'  own.  Upon  that  basis  he  decided, 
and  the  interlocutory  judgment  adjudged,  that  defendants  must  ac- 
count to  plaintiffs  for  all  that  they  had  received  by  said  purchase,  orig- 
inally or  tfiereafter,  and  turn  over  to  the  plaintiffs  all  such  property 
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and  all  income  therefrom  "upon  payment  by  plaintiffs  of  such  sums, 
if  any,  as  may  be  found  due  defendants  for  purchase  price  or  other 
proper  charges."  After  the  affirmance  of  that  judgment,  the  order  of 
reference  was  entered,  directing  the  referee,  Mr.  Thrasher,  "to  take 
and  state  the  accounts  of  the  defendants  *  *  *  as  provided  in 
the  interlocutory  judgment."  That  referee's  deicision  and  report  dis- 
allowed to  the  defendants  the  salaries  which  they  had  received  as 
officers  of  the  corporation,  aggregating  $5,600,  and  directed  them  to 
pay  that  sum  over  to  the  plaintiffs,  and  also  disallowed  to  the  defend- 
ants any  compensation  whatever  for  their  services,  although  he  found 
as  above  stated  in  effect  that  their  services  had  been  very  valuable. 

Upon  the  accounting  before  him,  defendants  claimed,  not  only  to 
be  allowed- to  retain  those  salaries,  Imt  also  to  be  awarded  $10,000 
as  additional  compensation  for  their  services.  At  the  conclusion  of 
the  trial  before  the  last  referee,  the  parties  stipulated  to  leave  to  him 
the  determination  of  the  value  of  those  services ;  that  is,  without  bring- 
ing in  any  expert  testimony,  if  he  should  determine  as  matter  of  law 
that  defendants  were  entitled  to  any  compensation.  His  opinion  in- 
dicates that  he  refused  to  allow  either  defendant  any  compensation,  be- 
cause he  concluded  that  each  fell  within  the  condemnation  of  the 
long  line  of  authorities,  many  of  which  he  cited,  to  the  effect  that, 
where  an  attorney  has  acted  in  any  substantial  manner  against  the  in- 
terests of  his  client  and  to  promote  his  own  personal  interest,  he  is  en- 
titled to  no  compensation,  although  his  services  may  really  have  been 
of  great  value  to  the  client.  The  foundation  of  this  doctrine  doubtless  is 
|:he  ancient  maxim  that  one  cannot  serve  two  masters.  The  referee 
held  even  that  the  rule  went  so  far  as  to  deny  to  Pickard  compensation 
for  his  initial  services,  meaning,  as  I  understand,  those  rendered  prior 
to  his  refusal  to  turn  the  stock  over  to  plaintiffs  upon  their  demand. 
He  based  this  conclusion  upon  an  extract  which  he  quoted  from  Trist 
V.  Child,  88  U.  S.  (21  Wall.)  441,  22  L.  Ed.  623,  viz.: 

"We  have  said  that  for  professional  services  in  this  connection  a  just  com- 
pensation may  be  recovered.  But  where  they  are  blended  and  confused  with 
those  which  are  forbidden,  the  whole  is  a  unit  and  indivisible.  That  which  is 
bad  destroys  that  which  is  good,  and  they  perish  together." 

I  cannot  agree  that  the  rule  of  that  extract  applies  to  this  case,  as  I 
can  perceive  no  difficulty  in  separating  the  services  of  the  defendants 
prior  to  their  refusal  of  plaintiffs'  written  demand  from  those  after 
that  date.  Obviously  they  were  not  so  "blended  and  confused"  as  that 
the  "bad"  (those  following  the  refusal)  destroy  "that  which  is  good" 
(those  before),  "and  they  perish  together."  There  can,  I  conclude  upon 
both  records,  be  no  doubt  that  both  defendants  took  the  Rogers  stock 
in  their  individual  names  originally  and  assumed  the  control  of  the 
corporation,  which  the  ownership  of  that  stock  nominally  gave,  with  the 
full  knowledge  and  consent  of  the  plaintiffs. 

Respondents'  counsel  calls  attention  to  the  fact  that  in  the  above- 
recited  waiver,  which  defendant  Pickard  drew,  only  the  name  of  de- 
fendant Mason  as  a  proposed  purchaser  is  given,  and  not  at  all  that 
of  Pickard.    He  urges  that  omission  as  evidence  that  Pickard,  the 
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lawyer,  was  acting  in  bad  faith  towards  his  clients,  at  least  leaving 
them  to  suppose  that  he  had  no  personal  ipterest  in  the  matter,  but  to 
aid  them  had  procured  Mason,  who  was  not  a  lawyer,  to  finance  the 
matter,  so  as  to  give  the  plaintiffs  a  chance  to  save  their  investment 
However  that  may  be,  it  is  certain  that  right  away  thereafter,  when  the 
stock  was  actually  transferred,  the  plaintiffs  became  advised  that  some 
of  it  was  transferred  to  Pickard  personally.  Had  it  all  been  transferred 
to  Mason  alone,  and  Pickard  really  had  no  personal  interest  in  that 
stock,  plaintiffs  would  have  been  without  any  remedy,  as  it  is  only  be- 
cause some  of  it  was  transferred  to  Pickard  personally  that  they  suc- 
ceeded in  obtaining  the  interlocutory  judgment. 

[1]  While,  no  doubt,  the  general  rule  is  as  stated  by  the  learned  ref- 
eree in  his  opinion,  where  bad  faith  on  the  part  of  the  attorney  through- 
out the  transaction  is  proven,  yet  I  think  that  that  drastic  rule  should 
not  be  applied  here.  The  finding  of  Referee  Williams,  sustained  on  the 
prior  appeal,  to  the  effect  that  the  original  taking  by  Pickard  of  a  part 
of  the  stock  in  his  own  name  was  effected  with  the  knowledge  and  con- 
sent of  the  plaintiffs,  was  binding  upon  the  last  referee  on  the  ac- 
counting. He  was  acting  under  the  warrant  and  limitations  of  that 
judgment,  and  was  bound  to  deal  with  the  case  upon  the  basis  of  the 
findings  upon  which  that  judgment  rested.  Upon  that  basis  I  think 
that  the  case  before  him  was  one  where  the  maxim  "He  who  asks  equity 
must  do  equity"  applied. 

[2]  The  plaintiffs  are  asking  the  equity  that  the  acts  of  the  de- 
fendants performed  with  their  consent  shall  be  deemed  acts  for  their 
benefit,  and  they  should,  as  a  condition  of  being  granted  that  equity, 
be  required  to  concede  to  the  defendants  the  equity  of  allowing  them 
the  fair  value  of  their  work,  which  thus  will  be  made  to  inure  to  the 
very  great  advantage  of  the  plaintiffs.  When  the  defendants  took  hold 
of  the  matter,  the  investment  of  the  plaintiffs  in  the  corporation  was 
practically  a  dead  loss,  as  the  corporation  was  substantially  bankrupt 
Defendants'  efforts,  which  deservedly  have  received  the  commendation 
of  both  referees,  saved  the  property  and  made  plaintiffs'  original  shares 
worth  about  $200  each,  from  a  mere  nominal  value.  Common  justice 
would  seem  to  require  that,  if  plaintiffs  are  permitted  to  treat  defendants 
as  merely  their  agents,  and  so  to  avail  themselves  of  the  fruits  of  their 
labors,  they,  the  plaintiffs,  should  be  reiquired  to  pay  them  the  fair 
value  of  their  services. 

It  seems  to  me,  moreover,  that  that  is  the  real  intent  of  the  interlocu- 
tory judgment  in  its  provision  that  defendants  are  to  be  allowed,  not 
only  the  purchase  price  which  they  paid  for  the  stock,  but  "other  proper 
charges."  It  is  not  apparent  what  else  could  have  been  meant  by  that 
phrase.  The  decision  of  the  referee  allowing  the  defendants  nothing 
at  all  for  their  very  valuable  services  offends  one's  natural  sense  of 
equity  and  justice.  Of  course  we  are  bound  here  by  the  interlocutory 
judgment,  which,  having  been  affirmed  upon  the  prior  appeal,  is  not 
before  us  for  review ;  and  perhaps  it  may  be  inept  for  me  to  say  that 
the  record  is  such  that,  had  Referee  Williams  decided  contrariwise  to 
what  he  did,  upon  the  vital  issue  whether  or  not  the  defendants  orig- 
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inally  purchased  with  the  full  consent  of  the  plaintiffs,  that  the 
purchase  should  be  for  defendants'  sole  benefit,  his  decision  would 
have  been  sustained  upon  appeal.  Indeed,  it  may  be  noted  that 
upon  that  trial  the  evidence-  showed  and  the  referee  found  that  in  the 
inception  of  the  matter  the  plaint^fis  even  asked  Pickard  to  become  per- 
sonally interested  in  the  purchase  of  the  Rogers  stock,  but  that  he  then 
refused.  It  also  established  that  in  the  preliminary  agreement  of 
January  10,  1916,  authorizing  or  inviting  Mason  to  purchase,  the  plain- 
tiffs declared  that  they  "are  anxious  to  induce  the  purchase"  of  the 
Rogers  stock  "by  some  satisfactory  person/'  and  agreed  that,  if  Mason 
purchased,  he  should  have  full  control  of  the  corporation  and  its 
business.  It  is  not  apparent  why  such  an  agreement  between  the  very 
parties  should  not  have  fufly  expressed  their  real  meaning.  However 
all  this  may  be,  I  am  convinced  that  defendants  should  be  allowed  a 
fair  compensation  for  their  services  up  to  the  time  of  the  written  de- 
mand upon  them,  and  for  a  reasonable  time  thereafter  for  them  to  have 
complied  with  it. 

Respondents'  counsel  contends  that  presumptively  at  the  most  the 
fair  value  of  defendants'  services  did  not  exceed  the  salaries  which 
they,  in  effect,  paid  themselves,  and  that  the  claim  of  $10,000  addi- 
tional is  extreme.  That  may  be  true  in  both  respects.  It  is  to  be  re- 
gretted that  the  learned  referee  did  not  fix  the  value  of  those  services, 
especially  as  all  parties  had  exhibited  such  confidence  in  him  as  to  stipu- 
late that  he  might  determine  that  value  upon  his  own  judgment,  with- 
out the  aid  of  expert  testimony.  Had  he  done  so,  we  might  modify  by 
allowing  the  defendants  the  amounts  so  determined  by  him.  Under  all 
the  circumstances,  I  think  that  we  may  well  give  to  the  plaintiffs  the 
option  of  having  defendants'  compensation  fixed  here  at  the  amount 
of  their  salaries. 

I  advise,  therefore,  that  the  judgment  appealed  from  be  reversed, 
and  a  new  trial  of  the  accounting  issues  granted  before  the  court  at 
Special  Term,  or  a  new  referee  to  be  there  appointed,  with  costs  to  abide 
the  event,  unless  plaintiffs  shall  stipulate  to  permit  that  judgment  W  be 
modified,  so  as  to  allow  defendants  to  retain  the  salaries  which  they  have 
received,,  and  that,  in  the  event  of  such  stipulation  being  made  within 
20  days,  the  judgment,  as  so  modified,  be  affirmed,  without  costs.  All 
concur. 


FALK  V.  MaeMASTERS  et  aL 

(Supreme  Conrt,  AK>eUate  Division,  Second  Department    June  10, 1921.) 

Pleading  ^=3>127  (2) —Allegations  of  eoanterdatm  hdd  not  an  admission 
nnUif ying  averment  of  answer  as  to  plaJntUTs  infancy. 

In  an  action  to  recover  moneys  deposited  with  defendant  stockbrokers 
as  margin  on  the  ground  that  at  the  time  of  deposit  and  the  transactions 
plaintiff  was  an  infant,  answer  held  sufficient  in  its  denial  of  plaintifTs 
infancy,  under  Code  Oiv.  Proc.  J  500,  despite  the  allegation  of  the  counter- 
claim that  plaintiff  falsely  and  fraudulently  represented  he  was  more  than 
21 ;  such  allegation  not  ^constituting  an  admission  plaintiff  was  under  21 
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years  of  age  at  the  time  of  the  transactions,  as  a  defendant  may  put  bis 
defense  on  distinct  and  even  inconsistent  grounds. 


2.  Pleading  <d»194(l),  358— Plaintiff  should  lia.ve  moved  to  sMIse  out 

ed  frivolous  defense^  instead  of  demurring. 

Plaintiff  sliould  have  moved  to  strike  out  a  claimed  frivolous  defense,  as 
then  the  party  moved  against  would  have  had  an  opportunity  to  prove 
that  the  defense,  presumptively  frivolous,  was  in  fact  true,  and  plaintiff 
mistook  his  remedy  in  demurring  to  the  denials,  and  motion  for  judg- 
ment, so  far  as  based  on  the  denials  demurred  to,  was  improperly  granted. 

3.  Infants  <®=>5^— Defense  of  stoekbroken,  sued  by  Inlaiit  customer  fwr  margin 

deposits,  that  lie  falsdy  represented  tiis  age^  etc,  oould  be  rolled  od. 

Stockbrokers,  sued  by  an  Infant  to  recover  moneys  deposited  with  them 
to  margin  stock  transactions,  can  rely  on  the  defense  that  plaintiff  in- 
fant, by  his  false  and  fraudulent  representations  as  to  his  age,  induced 
them  to  accept  and  disburse  his  moneys,  and  that,  after  such  disbursement 
in  accordance  with  his  direction,  he,  on  a  plea  of  infancy,  seeks  to  recover 
the  sum  from  the  brokers  so  deceived,  as  such  action  on  his  part  consti- 
tutes an  improper  attempt  to  use  his  infancy  both  as  a  sword  and  a  shield. 

4.  Pleading  €=>76— Defense  oomplaiiit  does  not  state  snfficioit  facts  can  be 

taken  only  by  demuiTor; 

The  defense  that  the  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  cannot  be  taken  by  answer,  but  must  be  taken  by 
demurrer. 

Appeal  from  Special  Term,  Kings  County. 

Action  by  Samuel  Falk,  an  infant,  by  Harry  Falk,  his  guardian  ad 
litem,  against  Roy  H.  MacMasters  and  James  A.  Corcoran.  From  an 
order  granting  plaintiff's  motion  for  judgment  on  the  pleadings,  de- 
fendants appeal.    Order  reversed,  and  motion  for  judgment  denied. 

Argued  before  BLACRM AR,  P.  J.,  and  MILLS,  RICH,  PUTNAM, 
and  JAYCOX,  JJ. 

Theodore  F.  Von  Dom,  of  New  York  City,  for  appellants. 
Benjamin  Berinstein,  of  New  York  City,  for  respondent. 

JAYCOX,  J.  The  court  at  Special  Term  granted  a  motion  made 
by^he  plaintiff  for  judgment  on  the  pleadings.  The  pleadings  consist 
of  the  complaint,  an  answer,  a^id  a  demurrer  to  the  answer.  The  ac- ' 
tion  is  brought  to  recover  moneys  deposited  by  the  plaintiff  with  the  de- 
fendants to  margin  certain  stock  transactions  conducted  by  the  de- 
fendants, as  brokers  for  the  plaintiff,  upon  the  ground  that  at  the 
time  of  the  deposit  and  of  the  transactions  the  plaintiff  was  and  still 
is  an  infant. 

The  answer  denies  knowledge  or  information  sufficient  to  form  a  be- 
lief as  to  the  allegations  of  the  plaintiff's  infancy  and  the  appointment 
of  his  guardian  ad  litem.  For  a  further  answer  the  defendants  allege 
that  they  were  induced  to  act  as  brokers  for  the  plaintiff  and  to  accept 
his  deposit  and  disburse  it  under  his  directions  by  false  and  fraudulent 
representations  made  by  the  plaintiff  that  he  was  more  than  21  years 
of  age.  The  answer  further  alleges  as  a  separate  and  distinct  defense 
that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  It  also  alleges  for  a  second  separate  and  distinct  defense 
and  for  a  set-off  and  counterclaim  that  the  plaintiff  falsely  and  fraudu- 
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lently  represented  himself  to  be  more  than  21  years  of  age  and  deposit- 
ed various  moneys  with  the  defendants  as  margin  to  apply  to  stock 
purchases  made  by  the  defendants  under  his  direction  and  that,  acting 
under  his  direction,  the  defendants  expended  and  paid  out  $570.89  over 
and  above  the  amount  deposited  by  the  plaintiff  with  them,  and  prays 
for  judgment  for  this  amount. 

The  plaintiff  demurred  to  the  so-called  further  answer  and  to  the 
first  separate  and  distinct  defense  on  the  ground  that  they  are  in- 
sufficient in  law  on  the  face  thereof.  The  plaintiff  also  demurred  to  the 
defendants'  so-called  separate  and  distinct  defense  and  set-off  and 
counterclaim,  on  the  ground  that  the  facts  stated  are  not  sufficient  to 
constitute  a  counterclaim  and  as  insufficient  in  law  on  the  face  thereof. 
The  plaintiff  did  not  bring  his  demurrer  on  as  a  motion,  and  thus  test 
the  sufficiency  of  it  as  applied  to  any  portion  of  the  defendants'  answer. 
On  the  contrary,  his  motion  was  for  judgment,  and,  if  any  portion  of 
the  defendants'  answer  was  sufficient,  the  motion  should  have  been 
denied. 

[1]  The  denial  of  the  plaintiff's  infancy  and  of  the  appointment  of 
a  guardian  are  both  sufficient  to  withstand  an  attack  by  demurrer.  The 
Code  of  Civil  Procedure,  §  500,  expressly  authorizes  a  denial  of  any 
knowledge  or  information  sufficient  to  form  a  belief  as  to  any  material 
allegation  of  the  complaint.  The  plaintiff  seeks  to  avoid  this  provision 
of  the  Code  of  Civil  Procedure  as  to  the  denial  of  the  plaintiff's  in- 
fancy upon  the  ground  that  the  defendants  state  in  their  further  an- 
swer and  also  in  their  counterclaim  that  the  plaintiff  falsely  and  fraud- 
ulently represented  that  he  was  more  than  21  years  of  age ;  the  con- 
tention of  the  plaintiff  being  that  this  is  an  admission  that  the  plaintiff 
was  under  21  years  of  age  at  the  time  of  these  transactions.  I  think 
the  answer  cannot  be  thus  construed.  My  attention  has  been  called  to 
no  case  holding  that,  where  a  fact  is  sufficiently  denied  in  one  division 
of  the  answer  to  put  the  plaintiff  to  his  proof,  he  can  treat  the  denial 
as  waived  or  proof  dispensed  with  by  reason  of  even  an  express  admis- 
sion of  the  fact  contained  in  a  separate  defense  introducing  an  avoid- 
ance. In  fact,  I  think  the  authorities  are  to  the  contrary,  and  the  de- 
fendants' denial  is  unaffected  by  a  subsequent  admission  contained  in 
a  defense  containing  an  avoidance.  Troy  &  Rutland  R.  R.  Co.  v. 
Kerr,  17  Barb.  581.  It  was  held  in  Goodwin  v.  Wertheimer,  99  N.  Y. 
149,  1  N.  E.  404,  that  a  defendant  may  put  his  defense  upon  distinct 
and  even  inconsistent  grounds. 

[2]  The  plaintiff  says  that  the  denial  of  information  sufficient  to 
form  a  belief  as  to  the  appointment  of  the  guardian  ad  litem  of  the 
plaintiff  is  frivolous.  In  that  he  may  be  correct,  but  the  trouble  with 
that  assertion  at  this  time  is  that  he  did  not  move  to  strike  out  that 
denial  as  frivolous.  The  plaintiff  should  have  moved  to  strike  out  the 
frivolous  defense,  and  then  the  party  moved  against  would  have  ha<J 
an  opportunity  to  prove  that  the  defense  presumptively  frivolous  was  in 
fact  true.  The  plaintiff  has  therefore  mistaken  his  remedy  in  demur- 
ring to  these  denials,  and  the  motion  for  judgment,  so  far  as  based  upon 
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them,  was  improperly  granted.  Harley  v.  Plant,  210  N.  Y.  405,  411. 
104  N.  E.  946. 

[3]  The  plaintiff  further  claims  that  the  allegations  of  false  and 
fraudulent  representations  as  to  the  plaintiff's  age  constitute  no  defense 
to  the  plaintiff's  cause  of  action.  The  cases,  however,  cited  by  the  plain- 
tiff, do  not  sustain  this  contentioi^.  In  all  of  the  cases  cited  by  the 
plaintiff  the  party  alleging  the  false  representation  as  to  s^  has  been 
seeking  to  recover  from  the  infant  defendant  on  a  contract,  and  it  has 
been  held  that  if  an  infant  were  liable  under  such  conditions  the  entire 
defense  of  infancy  would  be  emasculated.  It  is  also  held  in  these  and 
other  cases  that  infancy  cannot  be  used  both  as  a  sword  and  shield — 
that  an  infant  is  liable  for  his  torts.  In  this  case  the  defense  is  based 
upon  a  claim  that  the  plaintiff^  by  his  false  and  fraudulent  representa- 
tions, induced  the  defendants  to  accept  and  disburse  his  moneys,  and 
after  his  moneys  had  been  disbursed  in  accordance  with  his  direction, 
upon  a  plea  of  infancy  he  seeks  to  recover  the  sum  from  the  persons 
whom  he  deceived.  I  find  nothing  in  the  cases  cited  to  support  a  claim 
that  such  a  defense  cannot  be  introduced. 

New  York  Building  Loan  Banking  Co.  v.  Fisher,  23  App.  Div.  363, 
48  N.  Y.  Supp.  152,  was  an  action  to  foreclose  a  mortgage  made  by  an 
infant.  The  action  being  to  enforce  a  contract  by  the  infant,  the  in- 
fant's false  representations  as  to  age  were  held  to  give  no  validity  to 
the  contract.  Studwell  v.  Shapter,  54  N.  Y.  249,  and  International  Text 
Book  Co.  V.  Connelly,  206  N.  Y.  188,  99  N.  E.  722,  42  L.  R.  A.  (N. 
S.)  1115,  are  also  actions  brought  upon  a  contract  against  an  infant 
defendant,  wherein  it  is  alleged  that  the  defendant  made  false  represen- 
tations as  to  his  age  to  induce  the  plaintiff  to  enter  into  the  contract. 
Mordecai  v.  Pearl,  63  Hun,  553,  18  N.  Y.  Supp.  543,  holds  that  an  in- 
fant who  deposited  money  with  stockholders  as  a  margin,  upon  the 
credit  of  which  he  engaged  in  stock  speculations  which  resulted  in  a 
loss,  may  recover  his  deposit  in  full.  There  is,  however,  in  this  case  no 
claim  of  any  false  representations  by  the  plaintiff. 

In  Heath  v.  Mahoney,  7  Hun,  100,  the  plaintiffs  stockbrokers  sought 
to  recover  damages  which  they  claimed  to  have  suffered  by  reason  of 
false  and  fraudulent  representations  made  by  the  infant  defendant. 
The  infant  defendant  deposited  with  them  $500  in  cash  and  two  United 
States  bonds  of  $500  each.  The  defendant's  representations  consisted 
of  stating  that  the  defendant  was  the  owner  of  these  bonds,  although 
registered  in  the  name  of  his  mother  who  subsequently  reclaimed  them. 
The  trial  court  permitted  the  plaintiffs  to  recover  the  total  amount  of 
their  losses  by  reason  of  the  transactions  had  with  the  defendant.  Upon 
appeal  the  court  held  that  the  only  damages  the  plaintiffs  were  entitled 
to  recover  was  the  amount  suffered  by  reason  of  the  false  representa- 
tions made  by  the  defendant  as  to  the  ownership  of  the  two  United 
States  bonds.  The  judgment  of  the  court  below  was  therefore  reversed 
and  a  new  trial  ordered.  This  seems  to  be  a  distinct  holding  that  an 
infant  is  liable  for  losses  arising  by  reason  of  his  false  representations. 
A  number  of  other  cases  may  be  cited  holding  practically  the  same 
thing.     Shenkein  v.  Fuhrman,  80  Misc.  Rep.  179,  141  N.  Y.  Supp. 
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909;  Lown  v.  Spoon,  158  App.  Div.  900,  443  N.  Y.  Supp.  275;  Gaunt 
V.  Taylor,  15  N.  Y.  Supp.  589;  ^  Bergman  v.  Neidhardt,  37  Misc.  Rep. 
804,  76  N.  Y.  Supp.  900;  Hewitt  v.  Warren,  10  Hun,  560.  In  the  last 
case  cited  it  is  said : 

^^If  a  i^arty  has  been  induced  to  purchase  property  from  an  Infant,  by  the 
infant's  fraud  nd  misrepresentation,  it  would  seem  that  he  might,  on  discov- 
ering the  fraud,  disaffirm  the  contract,  return,  or  offer  to  return  the  property, 
and  thus  put  the  infant  in  the  position  of  a  mere  wrongdoer,  unjustly  keeping 
what  he  had  fraudulently  obtained.  And  it  would  seem  that  the  infant  would 
then  be  liable  in  damages  for  tort." 

In  this  case  there  is  nothing  to  return.  The  plaintiff  seeks  to  re- 
cover upon  a  contract  which  the  defendants  say  was  procured  by  fraud 
and  misrepresentation.  There  is  no  reason  either  in  law  or  good  con- 
science why  this  defense  should  not  be  interposed  and,  if  established, 
why  it  should  not  prevent  the  plaintiff's  recovery. 

[4]  The  defense  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  cannot  be  taken  by  answer.  If  the  com- 
plaint is  deficient  in  its  allegations,  that  defect  appears  on  the  face 
of  the  complaint  and  should  be  taken  by  demurrer.  This,  however,  did 
not  benefit  the  plaintiff  upon  this  motion,  as  the  answer  raised  issues 
necessitating  the  trial.  The  plaintiff's  motion,  therefore,  should  have 
been  denied. 

The  order  appealed  from  should  be  reversed,  with  $10  costs  and 
disbursements,  and  the  motion  for  judgment  denied,  with  $10  costs. 
All  concur,. 


MeKAT  v.  NICHOLS. 

(Supreme  Court,  Appellate  Division,  Second  Department.    June  10, 1921.) 

L  EJeetment  Cs5»lll  (4) —Verdict  in  ejectmeiit  helil  snfficleiiily  plain  and  eer> 
tain. 

In  ejectment,  where  plaintiff  claimed  title  and  possession  up  to  a  line 
that  passed  through  about  four  inches  of  defendant's  house,  a  verdict  re- 
citing that  defendant  was  entitled  to  the  land  on  which  the  house  stood, 
and  plaintiff  to  the  land  back  of  the  house  along  the  fence,  is  sufficiently 
definite  to  support  a  judgment  for  defendant  to  that  portion  of  land  on 
which  the  house  stood,  and  it  was  unnecessary,  under  Code  Civ.  Proc.  f 
1519,  declaring  that  the  Judgment  shall  specify  the  estate  of  the  plaintiff 
in  the  property  recovered,  to  send  the  jury  back  for  that  purpose,  for'  each 
party  claimed  an  estate  in  fee,  and  defendant  relied  on  adverse  title  as 
well;  the  new  civil  practice  rule  241,  requiring  the  jury  to  specify  in 
writing  the  estate  of  plaintiff,  etc.,  being  a  new  requirement,  not  in  force 
at  time  of  rendition  of  the  verdict. 
%.  Ejectment  0=»114-^udgn>eiii;  declaiing  that  defendani  was  entitled  to 
land  occupied  by  house  suffident. 

In  ejectment,  where  plaintiff  claimed  title  and  possession  up  to  a  line 
that  passed  through  a  portion  of  defendant's  house,  the  judgment  finding 
that  defendant  was  entitled  to  land  on  which  her  house  stood  is  certain 
and  sufficient;  it  being  better  than  to  bound  the  line  by  surveyor's  courses. 

1  Reported  in  full  in  the  New  York  Supplement;  reported  as  a  memorandum 
decision  without  opinion  in  60  Hun,  686. 
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3.  Ejedment  ^=^123— Costs  properiy  awarded  to  plaintiff. 

While,  under  CJode  Civ.  Proc.  §  8234,  defendant  in  ejectment  may  be 
awarded  costs  on  a  separate  issue,  yet  where  defendant  did  not  maintain 
her  claim  to  a  full  boundary  across  the  lot,  but  established  title  only  to 
that  portion  of  the  land  occupied  by  her  building,  plaintiff,  though  un- 
successful as  to  the  portion  occupied  by  the  building,  was  under  section 
3228  properly  awarded  full  costs. 

4.  Costs  <$=»56 — ^Where  action  was  treated  as  one  in  eJectmeDft^  despite  prayeri 

equitable  rules  as  to  costs  cannot  be  applied. 

Though  the  complaint  contains  a  prayer  for  equitable  relief,  yet,  where 
the  action  was  disposed  of  solely  as  one  in  ejectment,  the  equitable  roles 
as  to  costs  cannot  be  applied. 

Appeal  from  Trial  Term,  Westchester  County. 

Action  by  James  MtKay  against  Ida  A.  Nichols.  Defendant,  by  dif- 
ferent notices  of  appeal,  seeks  to  review  an  original  judgment  in  eject- 
ment, entered  November  24, 1919 ;  also  parts  of  said  judgment  as  reset- 
tled, entered  in  said  clerk's  office  on  February  24,  1920;.  also  an  order 
entered  October  25,  1919,  denying  a  new  trial,  and  an  order  entered  No- 
vember 19,  1919,  vacating  a  judgment  entered  October  21,  1919.  The 
litigation  is  over  a  disputed  boundary  line  between  two  residence  prop- 
erties on  South  Broadway,  in  Tarrytown.  Besides  asking  a  declara- 
tion of  title  and  possession  up  to  a  line  that  passed  through  about  four 
inches  of  defendant's  house  and  even  more  of  the  yard  in  rear,  the 
complaint  asked  injunctive  relief  for  the  removal  of  encroachments. 
Affirmed. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  PUTNAM, 
and  JAYCOX,  JJ. 

Joseph  B.  Thompson,  of  White  Plains,  for  the  appellant. 
Humphrey  J.  Lynch,  of  White  Plains,  for  respondent 

PUTNAM,  J.    The  verdict  as  originally  entered  was : 

"The  defendant  is  entitled  to  the  land  upon  which  the  house  stands  and  the 
plaintiff  is  entitled  to  the  land  back  of  the  house  along  the  fence." 

After  denial  of  a  motion  for  a  new  trial,  the  original  judgment  was 
entered.  But  this  was  later  resettled,  so  as  to  adjudge  to  the  defend- 
ant the  land  beneath  her  house,  and  to  plaintiflE  the  gore  in  the  rear 
by  the  back  fence ;  these  last  being  described  by  surveyed  lines  and  as 
containing  28.7  square  feet.    Plaintiff  also  taxed  full  costs. 

[1,  2]  The  first  question  arises  on  the  regularity  of  this  verdict,  and 
the  judgment  as  thereon  entered,  in  view  of  section  1519,  Code  Civil 
Procedure,  that  the  verdict  ''specify  the  estate  of  the  plaintiff  in  the 
property  recovered."  While  the  jury  might  have  been  sent  back,  and  so 
have  made  a  more  definite  finding,  especially  as  to  the  rear  part  by  the 
fence,  this  was  not  indispensable.^  Here  was  no  question  of  the  respec- 
tive estates  or  interests.  Each  side  claimed  an  estate  in  fee ;  the  defend- 
ant also  relying  on  the  defense  of  adverse  possession.  The  later  addi- 
tion to  the  Nichols  house,  built  in  1892,  was  set  on  original  foundations 

1  Rule  241  of  the  new  Civil  Practice  Rules  has  inserted  thp  words  "specify  in 
writing"  tiie  estate  of  the  plaintiff  in  the  property  recovered,  etc^  but  la  a  new 
requirement 
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which  had  stood  unchanged  in  site  for  many  years  before  1892.  There- 
fore judgment  could  properly  be  entered  upon  this  informal,  but  plain, 
verdict,  which  in  popular  speech  settled  these  differences  and  validated 
defendant's  building  line.  As  finally  resettled,  the  judgment  declared 
defendant  "entitled  to  *  *  *  that  portion  of  the  land  in  controver- 
sy upon  which  the  dwelling  house  of  the  defendant  stands,"  which  is 
better  than  to  bound  this  irregular  4-inch  strip  by  surveyor's  courses. 
It  was  certain  and  sufficient  for  all  practical  purposes.  19  C.  J.  "Eject- 
ment," §  287.    The  judgment  as  entered  was  not  defective. 

[3]  Although  plaintiff  was  in  part  unsuccessful,  the  recovery  rightly 
carried  costs.  C.  C.  P.  §  3228.  While  a  defendant  in  ejectment  may 
be  awarded  costs  on  a  separate  issue  (C.  C.  P.  §  3234),  this  is  not  such 
a  case,  since  defendant  did  not  maintain  her  claim  to  a  full  boundary 
across,  so  as  to  be  entitled  to  costs  on  this  issue.  (19  C.  J.  p.  1231,  § 
347.) 

[4]  While  the  complaint  concluded  with  a  prayer  for  equitable  re- 
lief, the  cause  was  not  so  treated,  but  was  tried  as  an  ejectment  action ; 
hence  defendant  cannot  urge  the  rules  in  equity  as  to  costs. 

I  advise,  therefore,  that  the  judgment  and  orders  appealed  from  be 
affirmec^  with  costs.    All  concur. 


KELLY  V.  cm  OF  NEW  YORK. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  9,  1921.) 

Municipol  corporations  ^=»819  (6)— Evidence  insufficient  to  show  defendant 
city  liad  notice  of  drfective  condition  of  footpath. 

In  an  acUon  against  city  for  injuries  to  a  pedestrian  on  a  footpath,  evi- 
'    dence  held  insufficient  to  show  actual  or  constructive  notice  to  defendant 
city  of  the  defective  condition  of  the  path  which  caused  the  injury. 

Appeal  f  r6m  Mimicipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Celia  Kelly  against  the  City  of  New  York.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Judgment  reversed,  and  new 
trial  ordered. 

Plaintiif  offered  no  proof  to  show  that  defendant  city  knew  of  the 
condition  of  the  roadway  about  which  she  complained.  She  merely 
testified  she  never  saw  it  before,  and  that  she  did  not  know  any  one 
who  ever  saw  it  before. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

John  P.  O'Brien,  Corp.  Counsel,  of  New  York  City  (Henry  J. 
Shields  and  Charles  B.  Kelly,  both  of  New  York  City,  of  counsel), 
for  appellant. 

Mitchel  Fruitstone,  of  New  York  City,  for  respondent 

PER  CURIAM.  Judgment  reversed,  and  a  new  trial  ordered,  with 
$30  costs  to  appellant  to  abide  the  event,  on  the  ground  that  the  record 

^=9For  other  cases  see  same  topic  A  KET-NUMBER  in  all  Key-Numbered  Disesta  it  Tndezea 
188N.Y.S.— 51 
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shows  no  evidence  of  actual  or  constructive  notice  to  the  defendant  of 
the  defective  condition  of  the  street,  which  defective  condition  is  al- 
leged to  have  been  the  cause  of  plaintiff's  injury. 


BLOCK  et  aL  V.  MURRAY  et  aL 

(Supreme  CJourt,  AppeUate  Term,  First  Department.    May,  1921.) 

Appeal  and  eserw  <@=»10I2(1)— Ju^grnent  contrary  to  the  overwhelming  pre- 
ponderance of  evidence  will  be  reversed. 

A  Judgment  that  is  contrary  to  the  overwhelming  preponderance  of  the 
evidence  will  be  reversed. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Isidor  Block  and  another  against  James  E.  Murray  and 
the  Turner  Zwald  Silk  Dyeing  Company,  Incorporated.  From  a  judg- 
ment of  the  Municipal  Court  for  plaintiffs,  the  defendant  last  named 
appeals.    Reversed,  and  new  trial  ordered. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Frederic  G.  Rita,  of  New  York  City,  for  appellant. 

Michael  Popper,  for  respondents. 

PER  CURIAM.  While  reluctant  to  disturb  a  decision  of  a  trial 
court,  acting  without  a  ]uTy,  on  a  pure  question  of  fact,  we  feel  that 
the  ends  of  justice  require  a  reversal  herein,  for  the  reason  that  the 
preponderance  of  proof  is  overwhelmingly  in  favor  of  the  defendant 
appellant,  and  established  in  a  thoroughly  convincing  manner  that  the 
property  in  question  is  the  identical  property  stolen  from  the  defendant 
company. 

The  judgment  is  therefore  reversed,  and  a  new  trial  ordered,  with 
$30  costs  to  appellant  to  abide  the  event. 


HABICHT  et  al.  v.  KRAININ. 

(Supreme  CJourt,  Appellate  Term,  First  Department    June  9,  1921.) 

Trial  ^=>60 (1)— Where  necessary  prelin^nary  evidenee  was  not  prochieed^  tes- 
timony held  not  adn^ssible. 

In  an  action  for  damages  in  connection  with  the  sale  by  plaintiffs  of 
cocoa  butter,  which  they  warranted  free  from  animal  fat,  where  defendr 
ant  showed  that  two  samples  disclosed  traces  of  animal  fat,  testimony  by 
the  representative  of  a  particular  manufacturer  that  its  goods  were  free 
from  animal  fat  was  inadmissible,  where  plaintiffs  failed  to  show  that 
the  butter  delivered  to  defendant  came  from  that  manufticturer. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  Frank  E.  Habdcht  and  another  against  Theodore  Krainin. 
From  a  judgment  for  plaintiff,  after  trial  by  the  judge  without  a  jury, 
defendant  appeals.    Reversed,  and  new  trial  granted. 

^=»For  other  cases  see  same  topic  &  KEY-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Firestone  &  Tow,  of  New  York  City  (Isidor  Tow,  of  New  York  City, 
of  counsel),  for  appellant. 

Reit  &  Kaminsky,  of  New  York  City  (Hyman  J,  Reit,  of  New  York 
City,  of  counsel),  for  respondents. 

BIJUR,  J.  Plaintiffs  sued  defendant  for  damages  in  connection 
with  a  sale  by  plaintiffs  to  defendant  of  pure  cocoa  butter,  which  plain- 
tiffs warranted  to  be  free  from  animal  fat. 

Defendant  showed  by  a  qualified  chemist  that  he  had  taken  two 
samples  from  the  lots  delivered  to  him  by  plaintiffs  and  that  both  show- 
ed traces  of  animal  fat.  Plaintiffs  endeavored  to  prove  that  the  goods 
they  delivered  to  the  defendant  came  from  Rockwood  &  Co.,  but  tailed 
to  do  so.  The  testimonv  of  a  representative  of  Rockwood  &  Co.,  there- 
fore, that  all  their  goods  were  free  from  animal  fat,  was  wholly  imma- 
terial. 

Upon  this  record,  therefore,  the  judgment  must  be  reversed,  and  new 
trial  granted,  with  $30  costs  to  appellant  to  abide  the  event  All  con- 
cur. 


PEOPLE  ex  rel.  DOYLE  et  al.  v.  ATWELL,  Acting  Chief  of  Police,  et  al. 

(Supr'ane  Court,  Appellate  Division,  Second  Department    Jnne  3,  1921.) 

1.  Municipal  corporations  ^=^661(2) — Ordinanee  prohibiting  liol^ng  of  meet- 

ings on  city  streets  lield  valid  under  charter. 

An  ordinance  prohibiting  the  holding  of  public  meetings  on  the  public 
streets  of  the  city,  without  written  permission  from  the  mayor,  is  a  valid 
exercise  of  the  provision  of  Mt.  Vernon  City  Charter  (Laws  1802,  c.  182) 
.  i  166,  subd.  5,  as  amended  by  Laws  1896,  c.  602,  S  18,  empowering  the 
common  council  to  prohibit  gatherings  or  assemblages  of  peifsons  on  such 
city  streets. 

2.  Municipal  eorporaiions  ^:=>661(2) — ^Withholding  of  penult  for  street  meet- 

ing, where  another  organization  was  allowed  to  liold  a  street  meeting, 
did  not  sliow  unjustifiable  discrimination. 

The  circumstance  that  at  the  opposite  street  comer  the  Salvation  Army 
held  a'  meeting  the  same  night  that  the  relators.  Socialists,  held  their 
street  meeting,  for  which  they  were  arrested,  did  not  show  an  unjustifiable 
discrimination  on  the  part  of  the  mayor  in  withholding  permit  from  rela- 
tors, for  the  power  to  grant  or  withhold  such  permits  carries  with  it  the 
duty  to  consider  the  public  convenience  and  to  regard  undue  congestion, 
disturbance,  and  disorder,  interfering  with  the  public  rights  to  pass  and 
rex)ass. 

3.  Constituttonal  law  <d=»90— City's  withlioldhig  permits  for  speaking  wi 

streets  held  not  a  denial  of  tin  riglit  of  free  speech. 

Withholding  permits  for  speaking  In  city  streets  or  parks  does  not  deny 
the  right  of  free  speech. 

4.  Habeas  corpus  <^=>25(1)  ^Parties  arrested  for  violation  of  ralid  city  ordi- 

nance prohibiting  street  meeting  held  not  entitled  to  release. 

Relators,  who  in  mistaken  assertion  of  their  supposed  rights  actually 
broke  a  valid  ordinance  prohibiting  public  meetings  on  city  streets,  so  that 
their  arrest  therefor  was  in  the  lawful  exercise  of  police  power,  were  not 
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anthorized,  even  if  a  discrimination  against  tlielr  political  party  was  sus- 
pected, to  defy  the  ordinance,  and  are  not  entitled  to  release  under  habeas 
corpus. 

5.  Mandamus  <@=»87— City  may  be  eompelled  to  issue  permit  for  street  meetings 
improperly  withheld. 

If  a  city  permit  to  hold  street  meetings  be  improperly  withheld,  its  is- 
suance may  be  compelled  through  mandamus. 

Appeal  from  Special  Term,  Westchester  County- 
Thomas  F.  Doyle  and  others,  after  arrest  by  the  Mt  Vernon  police 
for  addressing  a  popular  assemblage  on  the  city  streets,  were  discharged 
on  writs  of  habeas  corpus  on  a  proceeding  by  the  People,  on  their  re- 
lation, against  George  G.  Atwell,  Acting  Chief  of  Police  of  the  City  of 
Mt.  Vernon,  and  the  People  appeal.  Order  reversed,  and  writs  of 
habeas  corpus  dismissed,  with  costs  and  disbursements. 

The  several  relators  had  been  arrested  by  the  Mt  Vernon  police  in  address- 
ing a  popular  assemblage  at  the  corner  of  Fourth  avenue  and  Second  street,  in 
Mt.  Vernon,  on  Saturday  evening,  October  2,  1920,  without  any  permit  from 
the  mayor.  The  three  writs  were  heard  together,  resulting  in  one  consolidated 
order,  and  a  single  appeal. 

The  charter  of  Mt.  Vernon  (Laws  1892,  c.  182,  9  166,  snbd.  6,  amended  by 
Laws  1896,  c.  692,  S  18)  empowers  the  common  councU  "to  prohibit  the  gather- 
ing or  assembling  of  persons  upon  the  public  streets  of  said  city  or  congregat- 
ing upon  the  comers  of  the  streets  thereof,  and  to  authorize  the  police  officers 
of  said  city  to  disperse  aU  such  gatherings  or  assemblages  of  persons,  and 
upon  the  refusal  of  persons  so  congregated  or  assembled  to  disperse  when  c<Mn- 
manded  so  to  do  by  a  duly  appointed  police  officer,  under  regulations  to  be 
prescribed  by  the  board  of  police  commissioners  such  police  officer  may  make 
summary  arrests  of  any  x>erson  or  persons  so  refusing,  and  take  him  or  them 
forthwith  before  the  city  judge  of  said  dty,  to  be  by  him  tried  as  disorderly 
persons  and  punished  as  such,  and  aU  such  persons  are  hereby  declared  to  be 
disorderly  persons." 

Accordingly  the  common  council  passed  this  ordinance: 

"Sec,  21.  The  gathering  or  assembling  of  persons  upon  the  public  streets 
of  the  city,  the  holding  of  public  meetings  upon  the  public  streets  of  the  dty, 
the  congregation  of  persons  in  groups  or  crowds  upon  the  public  streets  of  the 
city,  without  special  permit  of  the  Mayor,  to  be  granted  in  writing,  under  his 
hand  and  seal,  is  hereby  prohibited.  Any  violation  of  the  provisions  of  this 
section  is  declared  to  be  a  misdemeanor,  punishable  upon  conviction  by  a 
fine  of  twenty-five  ($25)  dollars,  or  by  Imprisonment  in  the  county  JaU  of 
Westchester  county,  for  twenty-five  days." 

The  affidavit  of  one  of  the  relators,  Mr.  Thomas  F.  Doyle,  shows  that  the 
Socialist  Party  had  arranged  for  outdoor  meetings  in  Mt.  Vernon ;  that  such  a 
meeting  had  been  held  at  this  place  two  weeks  before ;  that  on  September  22, 
1920,  when  relator  applied  to  the  mayor  for  a  meeting  permit  at  this  locality, 
the  mayor  had  stated  "that  he  would  grant  no  further  permits  for  Socialist 
meetings  while  he  was  mayor,  and  that  any  public  speaker  talking  under  said 
auspices  in  the  dty  of  Mt.  Vernon  would  be  arrested." 

Nevertheless  the  people  gathered  at  this  place,  and  as  the  speakers  admitted 
that  they  had  no  permit,  and  against  the  officer's  warning  Insisted  on  speaking, 
their  arrest  followed.  At  the  hearing  under  the  writs  of  habeas  corpus  it  was 
maintained  that  this  ordinance  was  unconstitutional ;  also  that  permits  were 
granted  and  withheld  in  a  discriminatory  manner.  Accordingly  the  learned 
justice  sustained  the  writs  and  discharged  the  relators 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  PUTNAM, 
andJAYCOX,JJ. 
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Emory  R.  Buckner,  of  New  York  City  (Lee  Parsons  Davis,  Dist. 
Atty.,  and  Frederick  W.  Clark,  Corp.  Counsel,  both  of  White  Plains, 
and  Elihu  Root,  Jr.,  and  Robert  P.  Patterson,  both  of  New  York  City, 
on  the  brief),  for  the  People. 

Arthur  Garfield  Hays,  of  New  York  City,  for  respondents. 

PUTNAM,  J.  [t]  The  Legislature  had  empowered  the  common 
council  of  Mt.  Vernon  to  enact  ordinances  regulating  the  use  of  public 
streets  for  holding  meetings,  and  the  ordinance  clearly  came  within 
the  terms  of  the  charter.  Hence  public  speaking  upon  the  streets  was 
only  allowable  after  such  leave.  Without  any  permit  from  the  mayor, 
and  against  his  refusal  thereof,  a  meeting  could  not  be  lawfully  held. 

[2]  The  circumstance  that  at  the  opposite  street  comer  the  Salva- 
tion Army  held  a  meeting  that  same  night  did  not  show  an  unjustifiable 
discrimination.  The  power  to  grant  or  withhold  such  permits  carries 
with  it  the  duty  to  consider  public  convenience  and  to  pay  regard  to  the 
liability  of  undue  congestion,  disturbance,  or  disorder,  so  as  to  interfere 
with  the  public  rights  to  pass  and  repass. 

[3,4]  Withholding  permits  for  speaking  in  streets  or  parks,  there- 
fore, does  not  deny  the  right  of  free  speech.  City  of  Buffalo  v.  Till, 
192  App.  Div.  99,  182  N.  Y.  Supp.  418;  People  v.  Pierce,  85  App. 
Div.  125,  83  N.  Y.  Supp.  79;  Davis  v.  Massachusetts,  167  U.  S.  43,  17 
Sup.  Ct.  731,  42  L.  Ed.  71 ;  12  Corpus  Juris,  p.  954,  §  479.  It  follows 
that  these  relators,  in  mistaken  assertion  of  their  supposed  rights,  were 
actually  breaking  a  valid  ordinance,  so  that  in  its  enforcement  an  ar- 
rest was  in  the  lawful  exercise  of  the  police  power. 

[5]  Even  if  discrimination  against  a  political  party  were  suspected, 
those  who  felt  discriminated  against  could  not  take  the  law  into  their 
own  hands,  and,  by  such  assemblage,  defy  this  city  ordinance.  If  a 
permit  be  improperly  withheld,  its  issuance  may  be  compelled  through 
mandamus. 

Hence  the  order  should  be  reversed,  and  the  writs  of  habeas  corpus 
dismissed,  with  $10  costs  and  disbursements. 

BLACKMAR,  P.  J.,  and  RICH  and  JAYCQX,  JJ.,  concur. 
MILLS,  J.,  not  voting. 


GOLDER  el  aL  V.  FOWLER  ei  aL 

(Supreme  Court,  Appellate  Division,  Second  Department    June  10,  1921.) 

!•  Tenancy  in  e<»iiinon  ^=^ — ^Plaintiffs^  claiming  cotenancy  as  heirs  of  com- 
moD  ancestor,  must  show  that  he  died  seized  of  the  iwremises. 

In  a  suit  for  partition  by  heirs  of  one  cotenant  against  successors 
of  other  eotenants,  who  have  heen  in  possession  to  exceed  the  period  of 
limitations,  plaintiffs  must  prove  that  the  common  ancestor  of  the  co- 
tenants  died  seized  of  the  premises. 
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2.  TenaoKy  In  comiiMni  ^=>4— Plaintiffs,  soina  as  hein  of  eotcnant  against 

other  cotenants'  sueeessors  in  interest  must  show  tbdr  ancestor  to  iiave 
beeo  an  tieir  of  cotenants'  ancestor. 

In  action  for  partition  by  heirs  of  a  tenant  in  common  against  snc- 
cessors  in  interest  of  a  cotenant,  omission  to  show  that  i^aintilTs  ancestor 
was  an  &eir  at  law  of  common  ancestor  of  the  cotenants  held  fatal  to 
recovery. 

3.  Tenancy  in  common  ^=»15 (10)— Evidence  held  to  riiow  cptn,  notorioos, 

and  adverse  iwssession. 

In  an  action  by  h^rs  of  a  tenant  in  common  against  snccessors  in  in- 
terest of  cotenants,  evidence  held  to  show  open,  notorious,  adverse  pos- 
session of  defendants  and  their  predecessors,  since  sale  of  premises!  by 
other  cotenants  at  a  time  when  plaintiffs  were  of  age. 

Appeal  from  Special  Term,  Nassau  County. 

Action  by  Mary  Colder  and  others  against  Julia  E.  Fowler  and  oth- 
ers for  partition.  From  a  judgment  dismissing  the  complaint,  plain- 
tiff Rosanna  Frost  appeals.    Affirmed. 

Argued  before  BLACKMAR,  P.  J.,  and  UIIjLS,  PUTNAM, 
KELLY,  and  JAYCOX,  JJ. 

Charles  Driggs  Lewis,  of  Rockville  Center,  for  appellant. 

William  F.  Fowler,  of  Lynbrook,  for  respondents  Fowler  and  Hutch- 
eson. 

Francis  G.  Hooley,  of  Rockville  Center,  for  respondents  Mott,  Bald- 
win, and  Robbins. 

PUTNAM,  J.  This  suit  proceeded  on  the  theory  of  the  continued 
rights  of  a  tenant  in  common  toward  the  cotenants,  notwithstanding 
the  ordinary  statute  of  limitations.  The  plaintiffs  are  the  six  daugh- 
ters of  Oliver  Pearsall,  who  claims  to  have  been  the  son  of  Anthony 
Pearsall.  Hallett  Pearsall,  the  original  ancestor,  owned  about  8  acres 
of  farm  lands  in  Lynbrook.  Hempstead,  along  the  south  side  of  the  old 
Jamaica  and  Merrick  plank  road.  He  died  in  1830,  intestate;  but  it 
does  not  appear  that  he  died  seized  of  this  land.  It  is  assumed  that  he 
left  four  sons,  David,  Anthony,  Peter,  and  Oliver,  which  inference  is 
supported  by  a  deed  from  Peter  Pea,rsall  and  wife  to  David  Pearsall, 
dated  July  20,  1848,  purporting  to  convey  an  equal  undivided  quarter 
interest  in  the  premises  in  suit,  described  as  formerly  belonging  to  Hal- 
lett Pearsall,  deceased. 

The  plaintiffs'  theory  depends  on  showing:  That  a  quarter  interest 
passed  to  the  son  Antliony.  That  Anthony  died  intestate  about  July, 
1859,  seized  of  this  quarter  interest,  leaivng  three  brothers.  David, 
Oliver,  and  Peter,  his  heirs  at  law.  Plaintiffs,  as  representing  the  heirs 
of  Oliver  Pearsall  (who  is  claimed  to  have  had  one  undivided  twelfth), 
thus  claim  to  have  each  an  undivided  one  seventy-second  share  in  these 
premises. 

The  court  found  that,  since  the  1848  conveyance  above,  David  Pear- 
sall occupied  the  premises,  and,  up  to  January  7,  1891,  lived  thereon, 
and  for  a  portion  of  that  time  had  a  store  thereon.  During  that 
period  (1848-1891)  David  Pearsall  rented  portions  of  the  premises  to 
defendants  Morris  Mott,  Julius  Mott,  and  others,  and  received  the 
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rentals  thereof  himself.  Another  finding  is  that  the  premises  were  in~ 
closed  by  a  fence  during  the  .period,  184&-1891;  also  that  in  this 
period  David  paid  the  taxes  assessed  against  said  premises.  There  is 
also  a  negative  finding  that  during  this  period  Oliver  Pearsall,  plain- 
tiiFs  father,  never  claimed  any  interest  in  said  premises  nor  exercised 
any  dominion  thereover.  That  during  this  period  David  Pearsall  was 
generally  reputed  to  own  these  premises. 

On  January  7,  1891,  David  Pearsall  executed  a  full-covenant  deed 
to  the  defendants  Mott  of  about  4  acres  of  these  premises,  which  deed 
was  recorded  on  January  8,  1891.  On  February  12,  1891,  David  Pear- 
sall conveyed  to  the  Motts  by  full-covenant  deed  dated  on  that  day, 
also  duly  recorded,  another  portion  of  these  premises.  About  Febru- 
ary 16,  1891,  he  conveyed  to  the  Motts  the  remainder  of  these  premises, 
which  conveyance  was  recorded.  Thus,  on  or  before  February  16, 
1891,  he  had  asserted  acts  of  exclusive  ownership  as  to  all  this  property. 
against  any  cotenants,  which  acts  may  be  deemed  to  set  running  the 
statute  of  limitations. 

Oliver  Pearsall  died  in  1902.  At  that  time  all  six  plaintiffs  were  of 
full  age,  so  there  was  no  break  in  the  running  of  the  statute  of  limita- 
tions. The  present  action  was  begun  October  10,  1919,  over  28  years 
after  these  conveyances.  Since  1904  streets  have  been  laid  out  in  the 
premises  and  14  or  15  dwellings  erected  there.  During  these  years  the 
defendants,  who  have  lived  within  a  few  miles  of  the  property,  have 
made  no  claim,  and  have  asserted  no  rights  or  interest  in  same,  until 
1910,  when  actions  were  brought  and  dropped  for  lack  of  prosecution. 

[1-3J  The  court  found  that  the  defendants'  possession  and  that  of 
their  predecessors  in  interest,  "since  the  year  1891,  has  been  open, 
exclusive,  hostile,  notorious,  and  adverse."  The  judgment  and  decision 
of  the  learned  court  at  Special  Term  should  therefore  be  sustained  up- 
on the  following  grounds,  namely:  (1)  The  failure  to  prove  that  Hai- 
lett  Pearsall  died  seized  of  these  premises.  (2)  The  omission  to  show 
that  either  plaintiffs'  father,  Oliver  Pearsall,  or  their  grandfather, 
Anthony  Pearsall,  was  an  heir  at  law  of  Hallett  Pearsall.  (3)  The 
open,  notorious,  adverse  possession  of  defendants  and  their  predeces- 
sors, maintained  since  1891. 

Hence  I  advise  that  the  judgment  be  affirmed,  with  costs.  All  con- 
cur. 


(115  Misc.  Rep.  510) 

ROSMAN  REALTY  CORPORATION  v.  QUINN. 

(Supreme  Court,  Appellate  Term,  First  I>epartment    June  9,  1921.) 

L  Landlord  and  tenant  <@='278H,  New,  voL  llA  Key-No.  Series^ Plans  for  r^ 
modeling  apartment  house  held  to  show  no  intention  to  demolish  same  for 
purpose  of  eonstnicting  new  one,  within  meaning  of  statute. 

Plans  for  the  remodeling  of  an  apartment  house,  by  removing  partitions 
and  making  other  interior  cliangea,  without  interfering  with  the  founda- 
tions, walls,  roofs,  or  floors,  showed  no  intent  to  demolish  the  building  for 
the  purpose  of  constructing  a  new  one,  within  the  meaning  of  Laws  1920, 
c.  942  (Code  Civ.  Proc.  §  2231),  defining  circumstances  under  which  a 
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landlord  may  recoyer  possession  of  real  property,  the  test  esti^bllshed  be- 
ing clear  and  free  from  ambiguity. 
2«  Statutes  <§=»19(K— Intent  sought  in  language  employed,  and  If  free  from  am- 
biguity court  cannot  resort  to  otlier  means  of  interpretation. 

The  intent  of  the  framers  is  to  be  sought  in  the  words  and  language 
employed,  and  If  they  are  free  from  ambiguity  and  doubt,  and  express 
clearly  the  sense  of  the  framers,  there  Is  no  occasion  to  resort  to  other 
means  of  interpretation;  the  courts  having  no  power  to  correct  errors, 
omissions,  or  defects  in  legislation. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  the  Rosman  Realty  Corporation,  landlord,  against  James 
F.  Quinn,  tenant,  to  recover  possession  of  premises.  From  a  final  order 
of  the  Municipal  Court  in  favor  of  plaintiff,  after  a  trial  by  a  judge 
without  a  jury,  defendant  appeals.    Reversed,  and  petition  dismissed. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Francis  Colety,  of  New  York  City,  for  appellant. 
Oliver  E.  Davis,  of  New  York  City,  for  respondent. 

BIJUR,  J.  [t]  The  only  question  presented  by  this  appeal  is  wheth- 
er the  premises  affected  come  within  the  description  of  chapter  942  of 
the  Laws  of  1930,  namely,  whether  the  landlord  desired  "in  good  faith 
to  recover  the  premises  for  the  purpose  of  demolishing  the  same  with 
the  intention  of  constructing  a  new  building."  The  premises  are  a  sev- 
en-story corner  apartment  house,  about  55  by  100  feet,  arranged  to 
house  12  families.  The  plans  and  specifications  for  changes  Uierein 
were  designed  to  convert  it  into  a  building  to  provide  for  25  families, 
and  the  physical  changes  consisted  in  substance  of  the  removal  of  a 
great  many  of  the  partitions,  the  installation  of  two  new  bathrooms  and 
toilets  on  each  floor,  the  introduction  of  new  dumb*waiter  shafts  and 
new  plumbing  throughout  the  building,  and  the  erection  of  an  addition- 
al fire  escape.  No  interference  was  contemplated  with  the  f otmdations, 
walls,  roofs,  or  floors  of  the  structure, 

[2]  It  seems  to  me  to  be  self-evident  that  it  was  not  intended  to 
demolish  this  building  for  the  purpose  of  constructing  a  new  one  with- 
in the  meaning  of  the  Legislature.  While  the  changes  contemplated 
were  radical  in  many  senses,  we  are  not  concerned  with  that  feature  of 
the  case.  The  Legislature  in  its  discretion  has  established  a  test 
which  is  clear  and  free  from  ambieuity.  As  was  well  said  in  Mc- 
Cluskey  v.  Cromwell,  11  N.  Y.  593,  601 : 

"But,  In  the  construction  both  of  statutes  and  contracts,  the  intent  of  the 
framers  and  parties  is  to  be  sought  first  of  all  in  the  words  and  language  em- 
ployed, and  If  the  words  are  free  from  ambiguity  and  doubt,  and  express 
plainly,  clearly,  and  distinctly  the  sense  of  the  framers  of  the  Instrument, 
there  is  no  occasion  to  resort  to  other  means  of  interpretation.  It  is  not  al- 
lowable to  interpret  what  has  no  need  of  interpretation,  and  when  the  words 
have  a  definite  and  precise  meaning,  to  go  elsewhere  in  search  of  conjecture, 
in  order  to  restrict  or  extend  the  meaning.  Statutes  and  contracts  should  be 
read  and  understood  according  to  the  natural  and  most  obvious  imiwrt  of  the 
language,  without  resorting  to  subtle  and  forced  construction  for  the  purpose 
of  either  limiting  or  extending  Ihoir  operation.    Courts  cannot  correct  sop- 
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posed  errors,  omissions  or  defects  in  legislation,  or  vary  by  oonstmction,  the 
contracts  of  parties.    The  office  of  interpretation  is  to  bring  sense  oat  of  the 
words  used,  and  not  bring  a'  sense  into  them." 

Order  reversed,  with  $30  costs,  and  petition  dismissed,  with  costs. 
All  concur. 


(115  Misc.  Rep.  499) 

WALLACH  T.  MENDELSON  et  aL 

(Supreme  Court,  Appellate  Term,  First  Department    June  IS,  1921.) 


1.  Appeal  and  error  ♦^UOKD— Denial  of  plaintlfrs  motion  to 
second  trial  held  within  Jnsticd's  aseretfon. 

The  denial  of  plaintiff's  motion  to  amend,  by  increasing  tbe  demand  at 
a  second  trial,  was  well  within  the  trial  Justice's  discretion. 
t.  Master  and  servant  <@=»3<1)— Salesman's  contract  held  without  eonsiderar 
tlon. 

A  contract  whereby  plaintiff  agreed  to  continue  in  defendant's  employ 
as  salesman  for  the  season  to  procure  orders,  and  defendant  agreed  to 
pay  commissions  on  all  orders  accepted,  held  without  any  consideration; 
the  circumstances  failing  to  show  plaintiff  was  bound  to  use  reasonable 
efforts  to  sell. 

Appeal  from  City  Court  of  New  York,  Trial  Term. 

Action  by  Philip  Wallach  against  Morris  Mendelson  and  another. 
.  From  a  judgment  for  defendants,  dismissing  the  second  cause  of  ac- 
tion set  forth  in  the  complaint,  and  from  an  order  denying  plaintiff's 
motion  to  set  aside  said  dismissal  and  for  a  new  trial,  and  denying 
plaintiff's  motion  to  amend  the  first  cause  of  action  by  increasing  the 
amount  of  demand,  the  plaintiff  appeals.  Affirmed,  with  costs  to  re? 
spondent. 

See,  also,  105  Misc.  Rep.  303,  173  N.  Y.  Supp.  155. 

Argued  December  term,  1920,  before  GUY,  LEHMAN,  and  WAG- 
NER, JJ. 

Samuel  Wallach,  of  New  York  City,  for  appellant. 
Louis  Dorfman,  of  New  York  City  (I,  Balch  Louis,  of  New  York 
City,  of  counsel),  for  respondents. 

LEHMAN,  J.  The  plaintiff  herein  has  set  forth  in  his  complaint  a 
cause  of  action  for  commissions  earned  as  a  salesman  in  the  defend- 
ants' employ,  and  he  has  pleaded  as  a  second  cause  of  action  a  wrong- 
ful discharge  under  the  contract  of  employment.  At  the  trial  a  ver- 
dict was  directed  in  favor  of  the  plaintiff  for  the  commissions  claimed 
in  the  first  cause  of  action,  but  the  trial  justice  dismissed  the  second 
cause  of  action.  The  plaintiff  now  appeals  from  the  judgment  in  his 
favor,  on  the  ground  that  the  trial  justice  erred  in  denying  a  motion 
to  amend  the  first  cause  of  action,  in  order  to  increase  the  dams^TCs, 
and  in  dismissing  the  second  cause  of  action. 

[t,  2]  The  denial  of  the  plaintiff's  motion  to  amend,  made  at  a  sec- 
ond trial  of  the  case,  was  well  within  the  discretion  of  the  trial  justice, 
and  the  only  serious  question  we  need  consider  is  whether  the  com- 
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plaint  sets  forth  a  cause  of  action  for  wrongful  discharge  under  the 
contract  of  emplo)rment.    The  complaint  alleges: 

**Tliat  the  plaintiff  and  the  defendants  entered  into  an  agreement  whereby 
the  plaintiff  agreed  to  continue  in  the  employ  of  the  defendants  as  saleaman 
for  the  season  of  1918.  to  procure  orders  for  furs  for  the  defendants,  and  as 
compensation  therefor  and  as  and  for  his  commissions  the  defendants  agreed 
to  pay  the  plaintiff,  on  all  orders  procured  by  the  plaintiff  and  accepted  by 
the  defendants,  and  reorders  on  the  same,  as  follows/* 

The  trial  justice  has  held  that  these  allegations  do  not  show  a  valid 
agreement  based  on  sufficient  consideration.  It  is  to  be  noted  that 
each  party  has  made  an  express  promise.  The  plaintiff  agrees  "to 
continue  in  the  employ  of  the  defendants  as  salesman  for  the  season 
of  1918,"  and  the  defendant  agrees  to  pay  certain  commissions  on  or- 
ders procured  by  the  plaintiff.  The  plaintiff's  promise  is,  however, 
purely  illusory,  and  can  constitute  no  consideration  for  the  defendants' 
agreement,  if  the  plaintiff — 

•Tias  it  in  his  power  to  keep  his  promise,  and  yet  escape  performance  of  any- 
thing detrimental  to  himself  or  beneficial  to  the  promisee."  WiUiston  on 
Contracts,  S  104. 

If  the  plaintiff  has  under  his  agreement  the  power  to  keep  his 
promise  to  continue  in  the  employ  of  the  defendant,  and  yet  devote 
to  his  employment  as  much  or  as  little  time  as  he  chooses,  or  in  fact 
to  perform  no  services  under  his  employment,  then  the  performance 
of  his  promise  would  clearly  constitute  no  detriment  to  him  and  no 
benefit  to  the  defendants;  whereas,  if  the  plaintiff  is  bound  to  devote 
reasonable  time  and  make  reasonable  efforts  to  procure  orders,  then 
his  promise  constitutes  sufficient  consideration  for  the  defendants' 
counter  promise.  Undoubtedly,  where  a  complaint  alleges  an  employ- 
ment for  a  definite  purpose  or  to  do  a  definite  piece  of  work,  the  em- 
ployee ordinarily  impliedly  agrees  to  devote  to  his  employment  suffi- 
cient time  to  accomplish  the  result  for  which  he  is  employed;  but  I 
cannot  find  that  in  the  present  case  such  an  agreement  can  be  implied. 
The  plaintiff  is  hound  to  allege  in  his  complaint  a  contract  which  is 
valid,  and  Uie  court  cannot  add  to  the  contract  as  alleged  any  new 
term  which  is  not  necessarily  implied  in  the  contract  as  set  fortlL 

In  the  present  case  it  does  not  appear  that  the  plaintiff  was  to  be 
subject  to  the  directions  of  the  defendants  in  regard  to  the  manner  in 
which  he  should  attempt  to  procure  orders,  and  it  would  appear  from 
the  colloquy  at  the  trial  that  the  plaintiff  agreed  merely  to  act  as  sales- 
man for  the  defendants  in  connection  with  other  goods  received  from 
other  parties,  which  he  intended  to  offer  for  sale  at  the  same  time.  If 
he  made  successful  efforts  to  procure  orders  for  defendants'  goods,  he 
would  obtain  his  commissions,  and  the  defendants  would  obtain  the 
benefit  of  the  orders  actually  procured,  and,  on  the  other  hand,  if  the 
plaintiff  failed  to  make  any  efforts,  lie  would  sustain  no  detriment, 
and  the  defendants  would  obtain  no  benefit,  from  the  making  of  the 
agreement  set  forth  in  the  complaint.  While  the  courts  have  in  some 
cases  found  that  an  agreement  to  use  reas<Miable  efforts  to  sell  goods 
should  be  implied  from  an  employment  as  salesman,  it  based  such 
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finding  of  an  implied  term  upon  surrounding  circumstances  which 
do  not  exist  in  the  present  case. 

In  Wood  V.  hncy,  Lady  Duff-Gordon,  222  N.  Y.  88,  118  N.  E.  214, 
which  seems  now  to  be  the  leading  case  upon  this  subject  in  this  state, 
the  court  found  that  such  a  term  could  reasonably  be  implied  in  a  con- 
tract whereby  one  party  gave  to  the  other  an  exclusive  agency  for  the 
sale  of  its  goods  for  a  profit,  in  return  for  one-half  of  all  the  profits 
obtained  from  such  sales,  on  the  ground  that  it  would  be  imreasonable 
to  suppose  that  an  exclusive  agency  would  be  conferred,  unless  fair 
compensation  was  paid  for  the  grant  of  such  agency,  and  the  parties 
must  have  contemplated  that  the  agent  would  be  bound  to  use  reason- 
able efforts  to  bring  the  profits  upon  which  the  compensation  was  to 
be  based  into  existence. 

In  the  present  case,  however,  we  are  asked  to  draw  such  an  infer- 
ence, not  merely  as  a  finding  of  fact,  but  as  a  necessary  inference  of 
law,  even  though  there  are  no  surrouncling  circumstances  set  forth 
which  would  make  a  contrary  finding  unreasonable.  The  defendants 
may  well  have  agreed  to  employ  the  plaintiff  to  procure  orders  for 
them,  knowing  that,  if  the  plaintiff  did  procure  orders  for  them,  they 
would  benefit  by  his  efforts,  and,  if  he  failed  to  do  so,  they  would  suffer 
no  injury  by  agreeing  to  give  him  the  opportunity  to  obtain  orders,  and 
to  pay  commissions  for  orders  actually  obtained,  and  the  plaintiff  may 
well  have  agreed  to  continue  in  their  employ  as  a  salesman,  knowing 
that  he  would  suffer  no  detriment,  other  than  the  loss  of  possible  com- 
missions if  he  failed  to  make  any  efforts  to  sell  the  defendants'  gooda. 

For  these  reasons,  the  judgment  should  be  affirmed,  with  $25  costs 
to  the  respondent. 

WAGNER,  J.,  concurs. 
GUY,  J.,  concurs  in  the  result 


W.  ft  B.  DRESS  CO.,  Inc.,  v.  MAIDMAN. 

(Supreme  Court,  AppeUate  Term,  First  Department.    Jnne  9,  1921.)} 

1.  Work  and  labor  <d=»28(l)— Evidence  held  to  warrant  flndfng  that  part  ot 

dresses  manufactured  for  def eodant  were  returned. 

In  an  action  for  work,  labor,  and  services  in  manufacturing  dresses  for 
defendant  ftom  materials  furnished  by  defendant,  evidence  held  to  war- 
rant a  finding  that  part  of  the  dresses  were  returned  to  plaintiff. 

2.  Judgment  4d=»255— PUintiff  entitled  to  Judgment  for  amount  which  waa 

undisputed. 

Where  it  was  undisputed,  In  an  action  for  work,  labor,  and  servioefl 
in  manufacturing  dresses  for  defendant,  that  plaintiff  was  ^entitled  t» 
recover  a  small  sum,  a  judgment  for  defendant  was  erroneous. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  W.  &  B.  Dress  Company,  Incorporated,  against  Bamet 
Maidman.  Judgment  for  defendant,  and  plaintiff  appeals.  Reversed, 
and  judgment  directed  for  plaintiff. 
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The  action  was  for  work,  labor,  and  serylces  performed  In  the  mannfactare 
of  dresses  from  material  furnished  by  defendant.  After  the  delivery  of 
the  dresses  to  defendant,  part  of  them  were  returned,  because  unsatisfactory. 
PlalntifiTs  manager  testified  that  he  refused  to  receive  the  dresses  returned, 
and  pushed  the  boys  who  brought  them  back  with  the  package  of  dresses  into 
the  public  hall  of  the  building  in  which  plaintifiTs  business  was  located,  and 
Shut  the  door,  and  never  afterwards  saw  the  package.  The  boys  testified  that 
they  left  the  package,  that  plaintiff's  manager  shoved  or  threw  it  at  them« 
that  they  threw  it  back,  and  after  it  had  been  thrown  back  and  forth  once  or 
twice  that  they  ran  into  the  elevator,  leaving  the  package.  Plaintiff  admitted 
that  the  dresses  claimed  to  have  been  returned  would  about  offset  its  claim, 
except  for  the  sum  of  $45,  defendant's  liability  for  which  was  undisputed, 
but  which  was  apparently  ignored  by  the  trial  court 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Judson  D.  Campbell,  of  New  York  City,  for  appellant. 
Braun  &  Solomon,  of  New  York  City  (Louis  H.  Solomon,  of  New 
York  City,  of  counsel),  for  respondent. 

PER  CURIAM,  [1,2]  On  the  evidence  before  the  court  below,  it 
was  properly  found  that  the  merchandise  in  question  w^s  returned  tc 
the  plaintiff.  However,  irrespective  of  this  fact,  it  must  be  conceded 
that  $45  was  owed  to  plaintiff. 

Judgment  reversed,  with  $10  costs,  and  judgment  directed  for  plain- 
tiff in  the  sum  of  $45,  with  costs  in  the  court  below. 


BURSTEIN  ▼.  COBDBN. 

(Supreme  Oonrt,  Appellate  Term,  First  Department    June  0,  1921.) 

1.  Fraud  ^=^58(l^Evidence  held  insuffident. 

In  an  action  to  recover  for  fraud,  consisting  in  defendant's  claim  tbat 
he  had  lost  a  pawn  ticket  placed  in  his  possession  by  plaintiff,  who  re- 
quested defendant  to  redeem  the  pawned  property,  plaintiff  did  not  make 
out  a  prima  facie  case  of  fraud  by  simply  showing  that  the  pawn  tldcet 
had  reached  the  loan  association  and  that  the  property  had  been  redeem- 
ed by  some  one. 

t,  FVaud  ^=»50'— Not  preeumed. 

Fraud  is  not  to  be  presumed  from  circumstances  as  consistent  with 
innocence  as  with  guilt 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Sarah  Burstein  against  Morris  Cohen.  From  a  judgment 
for  plaintiff  for  $225.27,  defendant  appeals.  Judgment  reversed,  and 
new  trial  ordered. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Bamett  E.  Kopelman,  of  New  York  City,  for  appellant. 
Charles  Weinblatt,  of  New  York  City,  for  respondent. 

McCOOK,  J.  The  indorsement  on  the  summons  defines  the  action 
as  one  for  "fraud  and  deceit."    The  answer  was  a  general  d^ial.    At 
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the  close  of.  plaintiflF's  case,  both  sides  rested,  and  appellant  assigns  as 
error  the  trial  court'  failure  to  dismiss  the  complaint. 

All  the  testimony  in  the  case  is  that  of  plaintiff's  husband.  He  tes- 
tified that  in  1909  he  purchased  a  pair  of  diamond  earrings,  which  he 
gave  to  plaintiff ;  that  in  1914  he  pawned  them  with  the  Provident  Loan 
Association  for  $90,  and  when  the  pledge  was  about  to  become  due  he 
was  in  financial  straits,  and  gave  the  pawn  ticket  to  defendant,  a  friend* 
of  25  years'  standing,  requesting  him  to  redeem  the  jewelry  and  thus 
prevent  a  sale.  Some  time  thereafter  witness  was  informed  by  a  third 
person  that  defendant  had  lost  the  ticket  and  desired  to  see  witness. 
The  latter  called  upon  defendant,  who  gave  witness  $105,  not  in  settle- 
ment of  any  claim,  but  because  defendant  felt  sorry  for  witness,  who 
was  still  in  straitened  circumstances: 

The  fraud  sought  to  be  established  was  that  defendant  did  not  lose 
the  ticket,  but  retained  it  and  ultimately  redeemed  the  earrings.  The 
only  attempt  to  prove  this  was  by  showing  that  the  ticket  was  turned 
into  the  Provident  Loan  Association,  from  which  fact  it  is  to  be  pre- 
sumed the  earrings  were  redeemed.  No  attempt  was  made  to  prove 
that  defendant,  or  any  one  acting  for  him,  redeemed  the  articles.  It 
appears  that  at  the  trial  the  ticket  was  in  the  possession  or  under  con- 
trol of  defendant's  attorney,  but  it  further  appears  that  it  had  been 
obtained  from  the  Loan  Association  for  use  on  the  trial  and  was  to  be 
returned  to  it. 

[1,2]  Whatever  other  remedy  plaintiff  might  or  might  not  have 
selected,  she  has  charged  fraud,  and  established  a  prima  facie  case  be- 
low, except  that  she  has  failed  to  connect  defendant  with  the  redemption 
of  the  earrings.  This  defect  of  proof  may  be  remedied,  and  so  we 
shall  not  direct  the  dismissal  of  the  complaint.  However,  since  fraud 
IS  not  to  be  presumed  from  circumstances  as  consistent  with  innocence 
as  with  guilt  (Aspell  v.  Campbell,  64  App.  Div.  393,  at  page  400,  72  N. 
Y.  Supp.  76),  the  finding  of  the  trial  court  cannot  be  sustained. 

Tud^fment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appellant 
to  abide  fhe  event    All  concur. 


BROWN  ▼.  SALZBERG. 

(Supreme  Oonrt,  Appellate  DLvUlon,  Second  Department.   June  10, 1921.) 

L  Good  win  <&»7— Evidenee  insoiOdeiii  to  sustain  verdict  for  i^alntiir  In 
thwrttug  Uwn  was  a  eompleCe  contract  for  sale  of  business. 

In  an  action  for  damages  for  breach  by  defendant  seller  of  a  contract 
between  the  parties,  whereby  plaintiff  was  to  purchase  and  defendant  to 
sell  a  certain  dental  business,  evidence  held  Insufficient  to  sustain  verdict 
for  plaintiff  In  Its  showing  that  there  was  a  complete  contract,  showing 
rather  that  the  parties  intended  to  have,  their  oral  agreement  reduced  to 
writing  and  signed  before  It  should  be  complete. 

t*  Evidence  <@==>275^Teetin]Oiiy  of  plalntUTs  former  eovioyer  enreneously  re> 
celved  as  eoostituting  proof  of  plalntilTs  dedaraiion  out  of  court  as  to 
vital  issue. 

In  an  action  for  damages  for  breach  of  defendant's  contract  to  sell 
plaintiff  a  dental  business,  testimony  of  plaintiff  buyer's  former  employer 
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that  at  the  time  plaintUT  daimed  the  contract  with  defendant  was  made 
he  notified  such  employer  that  he  was  going  to  leave,  and  stated  that  he 
had  made  some  arrangement  with  defendant,  was  erroneously  admitted  as 
proof  of  plaintiffs  declaration  out  of  court  to  the  vital  Issue  In  the  case 
that  the  contract  had  been  made  between  him  and  defendant. 
3.  Good  will  <Ct=»7— Instruction  erroneous  as  allowing  piaintiff  iiuyer  of  busi- 
ness double  damages  for  breadi. 

In  an  action  for  damages  for  defendant's  breach  of  contract  to  sell 
plaintiff  his  dental  business,  Instruction  that,  if  plaintiff  was  entitled  to 
recover,  he  was  entitled  to  recover,  not  only  his  year's  salary  lost  under 
the  agreement,  but  also  prospective  profits,  and  that  the  Jury  could  con- 
sider the  difference  between  the  alleged  contract  price  between  plaintiff 
and  defendant  and  the  greater  price  for  which  defendant  sold  his  business 
to  another,  h^ld  erroneous  as  giving  plaintiff  double  damages. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Louis  Brown  against  Philip  Salzberg.  From  a  judgment 
on  a  verdict  in  favor  of  plaintiff,  and  from  an  order  denying  defendant's 
motion  on  the  minutes  for  a  new  trial,  defendant  appeals.  Judgment 
and  order  reversed,  and  new  trial  granted. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  PUTNAM, 
and  JAYCOX,  JJ. 

Benjamin  Reass^  of  Brooklyn,  for  appellant. 

Robert  H.  Ernest,  of  New  York  City,  for  respondent. 

MILLS,  J.  This  action  was  brought  to  recover  damages  for  the 
breach  by  defendant  of  an  alleged  contract  between  the  parties,  by 
which  the  plaintiff  was  to  purchase,  and  the  defendant  to  sell  to  him, 
a  certain  dental  business  and  office  in  tlie  borough  of  Brooklyn.  The 
complaint  alleged  that  the  contract  was  made  on  September  25,  1919, 
and  that  on  October  10,  1919,  defendant  repudiated  it  and  refused  to 
perform  it,  to  plaintiff's  damage,  including  loss  of  prospective  profits, 
to  the  aggregate  amount  of  $8,620. 

Plaintiff's  claim  was  sustained  directly  only  by  his  own  testimony, 
which  was  as  follows :  He,  being  in  the  employment  of  a  certain  dental 
firm,  wished  to  go  into  business  for  himself,  and,  learning  that  the  de- 
fendant desired  to  sell  out  his  dental  business  and  office^  entered  into 
negotiations  with  him  for  the  purpose  of  purchasing  the  same.  Those 
negotiations  went  on  for  several  weeks,  and  finally,  on  or  about  Sep- 
tember 25,  1919,  culminated  in  an  absolute  oral  agreement  upon  these 
terms — total  price,  $3,000;  the  parties  to  work  together  one  year,  de- 
fendant to  work  nights  only ;  plaintiff  to  draw  $60  a  week  as  salary, 
and  defendant  $30;  plaintiff  to  deposit  at  once  with  defendant  $500, 
with  which  he  was,  at  the  end  of  the  year,  to  be  credited  upon  the 
purchase  price,  if  he  elected  to  buy;  and  all  profits  made  during  the 
year  to  be  divided  equally.  Upon  cross-examination  plaintiff  gave  the 
terms  as  though  the  purchase  was  to  be  absolutely  accomplished  at  the 
end  of  the  year,  and  not  merely  that  he  had  an  option.  He  admitted 
that  there  was  between  them  talk  of  a  written  contract  or  agreement  be- 
ing made — that  he  himself  asked  for  one;  but  he  denied  that  one  was 
ever  prepared  or  presented  to  him.    As  to  the  payment  of  the  $500,  he 

^s»For  other  cama  ma  same  tooic  &  KBT-NUMBER  in  aU  Key-Numbered  Dlceets  ft  Indezw 
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did  not  claim  that  he  ever  made  it,  or  offered  to  make  it,  but  merely 
that  he  was  ready  to  make  it. 

Defendant's  testimony,  on  the  other  hand,  was  as  follows :  The  par- 
ties did,  about  September  25,  1919,  orally  come  to  an  agreement  upon 
terms  which  defendant  stated  somewhat  differently  than  plaintiff  gave 
them ;  but  the  two  agreed  then  to  have  a  lawyer  draw  up  a  written  agree- 
ment accordingly,  and  for  that  purpose  saw  the  witness,  Lawyer 
Scholes,  at  his  residence,  and  gave  him  directions,  which  he  then  and 
there  in  their  presence  reduced  to  writing.  Shortly  thereafter  the  de- 
fendant received  the  written  contract  in  duplicate,  drawn  up  by  Scholes 
in  strict  accord  with  those  directions.  He  then  presented  them  to  plain- 
tiff for  signature,  but  plaintiff  refused  to  sign,  and  never  did  sign  them, 
upon  the  ground  that  he  was  not  willing  to  pay  over  at  once  the  $500 
to  the  defendant,  but  wanted  merely  to  deposit  it  with  some  one  else. 
To  that  defendant  would  not  agree,  and  so  the  matter  fell  through. 
The  written  contract  thus  prepared  was  offered  and  received  in  evi- 
dence. Subsequently  defendant  sold  out  his  business  to  another  party 
for  $5,000.  The  lawyer,  Scholes  (sometimes  called  Schultz  in  the 
record),  testified  fully,  corroborating  the  defendant  as  to  his  part  in 
the  matter;  and  Miss  Cook,  the  stenographer,  also  a  lawyer,  who  drew 
up  the  contracts  from  his  original  memorandum,  testified  to  that  effect. 
Plaintiff,  in  rebuttal,  denied  that  he  ever  saw  Scholes,  or  that  there 
was  to  his  knowledge  any  written  contract  prepared.  The  charge  is 
very  long,  but  technically  correct.  It  fails,  however,  anywhere  to  call 
attention  to  the  testimony  of  Scholes  or  Miss  Cook,  which  to  my  mind 
is  the  most  important  testimony  in  the  case. 

[1]  Appellant's  main  contention  here  is  that  the  verdict  that  there* 
was  a  complete  contract  was  against  the  weight  of  the  evidence.  I 
think  that  this  contention  is  well  made.  It  seems  to  me  that  the  pre- 
ponderance of  the  proof  is  that  the  parties  intended  to  have  their  agree- 
ment reduced  to  writing  and  signed,  before  it  should  be  complete.  That 
would  be  the  natural  thing  for  them  to  do  in  a  matter  of  that  import- 
<mce;  and  the  testimony  of  Scholes  and  Miss  Cook  appears  to  be  strong 
and  convincing  in  that  direction.  Moreover,  I  think  that  substantial 
errors  to  defendant's  prejudice  were  committed  upon  the  trial  as  fol- 
lows, namely : 

[2]  (a)  The  plaintiff  called  one  of  his  former  employers,  Dr.  Berall, 
and  proved  by  him  that,  the  latter  part  of  September,  1919,  when 
plaintiff  claimed  the  oral  agreement  with  defendant  was  fully  made,  he 
notified  those  employers  that  he  was  going  to  leave  them.  That  wit- 
ness, over  defendant's  objection  and  exception,  was  also  permitted  to 
testify  that  plaintiff  in  that  connection  told  him  that  he  (plaintiff)  "had 
made  some  arrangement  with  Dr.  Salzburg,"  the  defendant.  I  think 
that  that  ruling  constituted  error,  and  that  the  evidence  received  under 
it  was  to  the  substantial  prejudice  of  the  defendant.  It  was  receiving 
proof  of  plaintiff's  declaration  out  of  court  to  the  vital  fact  or  issue  in 
the  case;  i.  c.,  that  an  arrangement  had  then  been  made,  not  that  it  was 
being  made. 

(B)  The  trial  court,  upon  plaintiff's  objection,  excluded  the  original 
memorandum  which  Scholes  made  from  the  statements  of  both  parties 
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to  him  as  a  basis  for  drawing  up  the  contract.  Probably  that  was  not, 
technically  admissible  without  preliminary  proof  that,  aside  from  it,  wit- 
ness could  not  recollect  fully;  but  the  objection  was  general.  If  it  had 
been  specific  upon  that  ^ound,  veiy  likely  it  could  have  been  obviated. 
Indeed,  the  cross-examination  indicates  some  uncertainty  in  witness' 
recollection. 

[3]  (c)  The  trial  justice  having  charged  that,  if  plaintiff  was  en- 
titled to  recover,  he  was  entitled  to  recover,  not  only  his  year's  salary 
loss,  but  also  prospective  profits  (this,  I  suppose,  was  upon  the  doctrine 
of  Wakeman  v.  Wheeler  &  Wilson  Mfg.  Co.,  101  N.  Y.  205,  4  N.  E. 
264,  54  Am.  St.  Rep.  676),  upon  plaintiff's  request  further  charged  that 
the  jury  had  a  right  *'to  take  into  consideration  the  difference  between 
$3,000,  the  alleged  contract  price  between  the  plaintiff  and  the  defend- 
ant, and  $5,000,  the  contract  price"  (meaning  what  defendant  sold  for), 
I  think  that  this  latter  construction  was  erroneous.  Possibly,  under  the 
circumstances,  plaintiff  might  be  permitted  to  elect  whether  to  take  the 
measure  of  damages  declared  in  the  main  charge,  viz.  loss  of  salary 
and  prospective  profits,  or  to  take  the  more  general  measure,  viz.  the 
value  of  the  contract — ^here  the  difference  between  the  $3,000,  which 
plaintiff  was  to  pay,  and  the  $5,000,  for  which  defendant  sold  to  a  third 
party.  Surely  plaintiff  was  not  entitled  to  the  benefit  of  both  measures, 
and  the  effect  of  the  entire  charge  was  to  give  him  that. 

The  charge,  moreover,  seems  unsatisfactory,  because  it  dealt  evasive- 
ly with  certain  proper  requests  in  behalf  of  the  defendant,  notably 
with  that  as  to  the  effect  of  plaintiff's  failing  to  produce  his  books. 
Upon  the  whole,  therefore,  I  conclude  that  defendant  has  not  had  a 
fair  trial,  and  should  be  permitted  to  have  another. 

I  advise,  therefore,  that  the  judgment  and  order  appealed  from  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  abide  the  event.  All  con- 
cur. 


MOSES  et  al.  ▼.  TARTKOFF  ci  aL 

(Supreme  Court,  AppeUate  Term,  First  Department.    June  9,  1921.) 

Principal  and  agent  <^^103  (9)  — Order  takeo  by  traveling  iwUesinan  assumed  to 
be  subject  to  ratification. 

In  the  absence  of  evidence  showing  authority  In  an  alleged  salesman  to 
contract  for  and  bind  the  sellers  by  receiving  an  order  for  goods,  such  an 
order  taken  by  a  traveling  salesman  is  assumed  to  have  been  taken  sub- 
ject to  ratification  and  acceptance  by  his  principals,  the  sellers. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Maurice  Moses  and  others  against  Joseph  Tartikoff  and 
others.  From  a  judgment  for  plaintiffs,  defendants  appeal.  Reversed, 
and  judgment  directed  in  favor  of  defendants. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

^S9For  other  cues  see  same  topic  A  KBY-NUMBfiR  In  all  Key-Nuzpbered  Digests  &  Indezei 
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Marks  &  Marks,  of  New  York  City  (Harry  M.  Marks,  of  New 
York  City,  of  counsel),  for  appellants. 

S.  Joseph  Oxenberg,  of  New  York  City,  for  respondents. 

PER  CURIAM.  Plaintiffs  have  recovered  a  judgment  against  de- 
fendants on  an  alleged  cause  of  action  for  breach  of  contract  in  failing 
to  deliver  goods  alleged  to  have  been  sold  by  defendants  to  plaintiffs. 
Plaintiff  Moses  testified  that  he  was  waited  upon  by  a  party  whom  he 
had  never  seen  before,  who  represented  himself  to  be  a  salesman  for  de- 
fendants, with  whom  plaintiffs  had  never  had  any  previous  dealings; 
that  he  showed  Moses  certain  samples  of  goods,  for  which  plaintiffs 
gave  him  an  order,  and,  at  the  same  interview,  he  delivered  to  plain- 
tiffs a  copy  of  said  order,  bearing  at  the  top  the  name  of  the  defendant 
firm,  and  containing  the  words : 

"Ship  on  or  about  August.  ♦  ♦  •  SaleBman — Beck  ♦  ♦  ♦  %  doz, 
8am]>les — ^sets— at  once." 

There  is  nothing  to  indicate  acceptance  of  the  order  by  defendants, 
or  that  they  were  in  any  way  bound  thereby.  Though  the  order  appears 
on  an  order  blank  of  the  defendant  firm,  the  only  inference  to  be  drawn 
from  the  testimony  is  that  it  did  not  emanate  from  the  defendant  firm 
in  its  completed  form,  so  as  to  constitute  a  memorandum  of  the  trans- 
action signed  by  them,  biit  that,  when  presented  by  the  alleged  salesman 
to  plaintiffs,  in  the  first  instance,  it  was  simply  a  blank  order,  which 
must  have  been  filled  in  either  by  the  plaintiffs  or  by  the  alleged  sales- 
man in  plaintiff's  presence.  It  in  no  sense  constitutes  a  complete  con- 
tract in  itself,  and  there  is  no  evidence  showing  authority  in  the  al- 
leged salesman  to  contract  for  and  bind  the  defendants  by  the  re- 
ceiving of  such  an  order.  In  the  absence  of  such  proof,  the  rule  is  that 
orders  taken  by  a  traveling  salesman  are  assumed  to  be  taken  subject 
to  ratification  and  acceptance  by  the  employer  of  the  salesman.  In 
Senner  &  Kaplan  Co.  v.  Gera  Mills,  185  App,  Div.  562, 173  N,  Y.  Supp. 
265,  the  court  say: 

"I  know  of  no  presumption  In  law  that  when  a  salesnmn  offers  goods  to  a 
prospective  purchaser,  and  the  purchaser  agrees  to  take  the  same  upon  the 
terms  and  conditions  offered,  the  order  will  be  filled  by  the  prindpal  whom 
the  salesman  represents." 

Again  the  court  say : 

"A  firm  dealing  with  a  buyer  through  its  salesman  is  not  in  law  bound  to 
accept  the  order  which  the  salesman  has  taken.  •  •  •  The  traveling  sales- 
man is,  at  most,  a  solicitor  of  orders,  and  the  prospective  purchaser  dealing 
with  him  understands  quite  clearly  that  he  is  not  dealing  with  the  principal, 
but  with  an  agent  whose  acts  must  be  accepted  and  ratified  by  the  principal 
before  they  become  effective.  No  burden  rested  upon  the  defendant  to  repu- 
diate the  order  at  any  time,  and  no  presumption  of  acceptance  ailses  because 
of  the  seller's  failure  to  notify  the  purchaser  of  nonacceptance." 

In  the  absence  of  authority  in  Beck  to  finally  accept  an  order  on  be- 
half of  the  defendants,  and  in  the  entire  absence  of  any  proof  of  ratifica- 
tion by  the  defendants,  the  motion  to  strike  out  the  evidence  as  to  trans- 
188  N.Y.S.— 52 
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actions  with  Beck,  the  alleged  agent,  should  have  been  granted.    Plain- 
tiffs failed  utterly  to  make  out  a  cause  of  action. 

The  judgment  must  be  reversed,  and  judgment  directed  in  favor  of 
the  defendants,  with  $30  costs  in  this  court  and  costs  in  the  court  below. 


(115  Misc.  Rep.  512) 

PINNER  V.  LEDER. 

(Supreme  Conrt,  Appellate  Term,  First  Department    June  9,  1921.) 

1.  Frauds,  statute  of  ^=s»44(2) — Oral  partnership  agreement  for  more  than 
three  years  within  statute. 

An  oral  partnership  agreement  to  continue  for  more  than  three  jears 
falls  within  the  statute. 
Z.  Frauds,  statute  of  ^=»125(S) — ^Partnership  agreemoit  within  statute  not 
▼old  in  itself,  hut  only  under  the  statute,  and  must  be  recognized  un^  de- 
termination by  a  party. 

An  oral  partnership  agreement  for  more  than  three  years  falls  within 
the  statute  of  frauds,  and  is  not  void  in  and  of  itself,  but  only  under  the 
statute,  and  the  plea  of  its  invalidity  must  be  affirmatively  interposed, 
and  the  mere  fact  that  it  is  terininable  at  the  will  of  one  party  renders 
if  none  the  less  a  contract,  ^cognized  as  valid  and  subsisting  nntU  sn<9i 
determination. 
3.  Contracts  <S:=»S1 — ^Withdrawal  from  a  partnership  contract  within  statute  of 
frauds  sufficient  consideration  for  promise  to  pay  therefor. 

The  consent  of  the  plaintiff  given  at  the  defendant's  request  to  the 
cancellation  of  an  oral  iMrtnership  contract  for  more  than  three  years 
which  falls  within  tbe  statute  of  frauds  was  a  sufficient  consideration  for 
the  defendant's  promise  to  pay  a  sum  agreed  upon  in  settlement  for  de- 
fendant's withdrawal. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Sixth  Dis- 
trict. 

Action  by  Ernest  F.  Pinner  against  Nathan  Leder.  From  a  judgment 
of  the  Municipal  Court  in  favor  of  plaintiff,  after  a  trial  by  a  judge 
without  a  jury,  defendant  appeals.    Affirmed,  with  costs. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Albert  E.  Schwartz,  of  New  York  City,  for  appellant. 
Bartholomew  B.  Coyne,  of  New  York  City,  for  respondent 

BIJUR,  J.  The  parties  hereto  had  entered  into  an  oral  agreement 
for  a  three-year  partnership.  Before  the  beginning  of  the  term  the 
defendant  desired  to  withdraw  from  the  contract  and  agreed  to  pay 
plaintiff  $800  for  plaintiff's  consent  to  defendant's  withdrawal.  This 
action  is  to  recover  the  balance  of  the  $800,  $200  having  been  paid  on 
account. 

[  1  ]  Defendant  appellant  claims  that  there  was  no  consideration  for 
his  promise  to  pay  the  amount  sued  for,  because  of  the  familiar  prin- 
ciple expressed  in  Carpenter  v.  Taylor;  164  N.  Y.  177,  5S  N.  E.  55, 
that— 

"A  promise  by  one  party  to  do  that  which  he  is  already  under  a  legal  obU- 
gation  to  perform  is  insufficient  as  a  consideration  to  support  a  contract" 

^=9Kor  other  caaes  see  same  topic  ft  KET-NUMBER  in  aU  Key-Numbered  Diceets  ft  Indexes 
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Appellant  seeks  to  apply  this  principle  to  the  instant  case  by  reason- 
ing that  an  oral  partnership  for  three  years  is  void  under  the  statute 
of  frauds,  and  that,  consequently,  defendant  was  at  liberty  to  with- 
draw therefrom  at  any  time.  Respondent  urges  that,  so  recently  as  in 
Sanger  v.  French,  157  N.  Y.  213,  234,  51  N.  E.  979,  doubt  has  been 
expressed  whether  an  agreement  of  partnership  is  covered  by  the 
statute. 

It  is  true  that  in  the  opinions  in  a  number  of  cases  some  such  doubt 
has  been  expressed,  but  it  is  rather  arguendo.  Whenever  the  question 
has  arisen  directly  it  seems  to  me  that  the  decision  has  always  been  that 
the  contract  falls  within  the  statute.  Wahl  v.  Barnum,  116  N.  Y.  87, 
22  N.  E.  280,  5  L.  R.  A.  623 ;  Butler  v.  Dinan,  19  N.  Y.  Supp.  950,^ 
affirmed  139  N.  Y.  613,  35  N.  E.  204.  There  appears  to  have  been 
some  misunderstanding  of  the  significance  of  the  Chancellor's  decision 
in  Smith  v.  Tarlton,  2  Barb.  Ch.  336,  which,  as  I  read  that  case,  turned 
upon  the  peculiar  terms  of  the  contract  there  under  consideration.  See 
also  National  Bank  v.  Van  Derwerker,  74  N.  Y.  234;  Traphagen  v. 
Burt,  67  N.  Y.  30;  Coleman  v.  Eyre,  45  N.  Y.  38.  I  can  see  no  reason 
why  an  agreement  for  a  partnership  to  continue  for  more  than  three 
years  should  not  be  regarded  like  any  other  contract  which  by  its  terms 
IS  not  to  be  performed  within  one  year — in  the  language  of  the  statute. 

[2]  There  is,  however,  an  altogether  different  consideration  to  be 
taken  into  account  in  the  instant  case.  An  oral  agreement  described  in 
the  statute  of  frauds  is  not  void  in  and  of  itself,  but  only  void  under  the 
statute,  and  the  plea  of  its  invalidity  must  be  affirmatively  interposed. 
In  default  of  such  plea,  it  is  treated  by  the  courts  as  perfectly  valid. 
Porter  v.  Wormser,  94  N.  Y.  431,  450;  Matthews  v.  Matthews,  154  N. 
Y.  288,  291,  292,  48  N.  E.  531.  The  mere  fact  that  a  contract  is  ter- 
minable at  the  will  of  one  party  renders  it  none  the  less  a  contract  rec- 
ognized as  valid  and  subsisting  until  such  determination.  See  Hitch- 
man  Coal  &  Coke  Co.  v.  Mitchell,  245  U.  S.  229,  251,  38  Sup.  Ct.  65, 
62  L.  Ed.  260,  L.  R.  A.  1918C,  497,  Ann.  Cas.  1918B,  461 ;  Realty  Ad- 
vertising &  Supply  Co  V.  Engelbert  Tyre  Co.,  89  Misc.  Rep.  371,  151 
N.  Y.  Supp.  885. 

[3]  In  view  of  this  established  principle,  I  am  of  opinion  that  the 
consent  of  the  plaintiff,  given  at  defendant's  request,  to  a  cancellation 
of  the  contract  into  which  they  had  entered,  was  sufficient  consideration 
for  defendant's  promise  to  pay  the  sum  sued  for. 

I  advise,  therefore,  that  the  judgment  appealed  from  be  affirmed,  with 
$25  costs.    AU  concur. 

^  Reported  In  full  in  the  New  York  SaT»pIement;  reported  as  a  memorandum 
decision  without  opinion  in  (KS  Kui,  620. 
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STARKE-BELKNAP  ▼.  NEW  TOBK  CENT.  R.  CO. 

(Supreme  Court,  Appellate  Divlsian,  Second  Depaitment.   June  10, 192L) 

!•  Courts  <&=»93(1)— Royal  gnmt  of  Uuub  aloo;  river  beld  to  indade  iandi 
under  bays  and  harbors  under  rule  of  stare  deeisis. 

PlaintifT  claimed  certain  lands,  formerly  below  high-water  mark,  as 
parts  of  bays  or  coves  along  a  river,  under  a  royal  grant  defining  the 
boundary  as  including  all  the  meadows,  marshes,  coves,  bays,  and  ne<te 
of  land  and  peninsulas,  adjoining  or  extending  into  the  river  within  the 
bounds  of  the  line.  Held  that,  colonial  grants  having  been  adjudged  to 
include  the  lands  under  bays 'and  harbors,  plaintifiTs  grant  should  be  so 
construed;  the  rule  of  stare  ded^  being  faithfully  observed  in  the 
interpretation  of  crown  grants  involving  shore  and  water  rights. 

2.  Public  lands  ^=>188— Grants  by  special  favor  and  mere  motion  of  king  eon- 

stnied  liberally. 

Royal  grants  made  "by  the  special  fiivor,  certain  knowledge,  and  mere 
motion**  of  the  king  are  more  liberally  construed  than  other  grants  to 
individuals;  a  royal  grant  made  at  the  suit  of  the  grantee  being  taken 
most  beneficially  for  the  king. 

3.  Navigable  waters  ^=>37(4) — Royal  grant  of  lands  along  river,  indnding 

coves,  bays,  and  neeks  of  land,  held  to  express  boundary  along  necks  or 
points  of  land. 

In  a  royal  grant  of  lands  along  a  river,  indudini}  coves,  bays,  and 
neeks  of  land,  a  grant  of  the  fishing  in  the  river  "so  far  as  the  bounds 
of  the  said  lands  extends  upon  the  same/'  together  with  a  franchise  of 
ferries,  held  to  express  a  boundary  along  the  necks  or  points  of  land,  so  as 
to  include  bays  and  coves  as  part  thereof. 

Appeal  from  Trial  Term,  Westchester  County. 

Ejectment  by  Tennie  Laura  J.  Starke-Belknap  against  the  New  York 
Central  Railroad  Company.  From  a  judgment  for  plaintiflF,  defendant 
appeals.    Affirmed. 

PlaintiJf  was  adjudged  owner  in  fee  of  the  premises  set  forth  in  the  com- 
plaint, with  $6,088.18  as  damages  for  withholding  the  property.  The  com- 
plaint described  two  parcels,  one  to  the  east  and  the  other  to  the  west  of 
defendant's  railroad  tracks,  along  the  shore  of  the  Hudson  river,  in  the  town 
of  Oortlandt,  Westchester  county ;  both  parcels  having  originally  been  Lelow 
high-water  mal'k,  as  parts  of  bays  or  coves  on  the  eastern  side  of  said  river. 
In  straightening  its  tracks,  the  defendant  filled  in  one  of  these  parens,  and 
in  part  appropriated  the  other  parcel  under  a  land  grant  or  patent  from  the 
state  of  New  York  for  this  and  other  submerged  lands  on  the  river,  dated 
December  26,  1873.  The  same  question  has  arisen  here  as  in  some  colonial 
grants  in  Long  Island  charters,  namely,  whether  this  royal  grant  by  letters 
patent  of  June  17, 1697,  to  Stephanus  Van  Oortlandt,  creating  Gortlandt  Manor 
(Book  7  of  Patents,  p.  145,  office  of  Secretary  of  State),  had  included  these 
submerged  lands.  This  patent  included  lands  extending  from  the  Hudson 
eastward  to  the  Connecticut  boundary.  It  lay  between  the  manor  of  Phil- 
lipsburgh  on  the  south  and  the  land  of  Adolph  Phillips  on  the  north.  The 
boundary  here  concerned  is  the  line  along  the  river,  which  read:  ^'Running 
along  the  said  Hudsons  River  Northerly  as  the  said  River  Runns  unto  the 
North  side  of  a  high  hill  in  the  highlands  Commonly  Called  and  knowne  by 
the  Name  of  Anthonys  Nose  to  a  Red  Cedar  Tree  which  makes  the  Souther- 
most  Bounds  of  the  Land  now  in  the  Tenure  and  Occupacon  of  Mr.  Adolph 
Phillips  including  in  the  said  Northerly  Line  all  the  Meadows  Marshes  Coves 
Bayes  and  Necks  of  Land  and  Peninsula's  that  are  adjoyning  or  extending 
into  Hudsons  River  within  the  Bounds  of  the  said  Line."  This  patent  also 
included  lands  on  the  west  side  of  the  river  (confirming  a  prior  grant  by  Gov. 

m  ■' ■  ■ 
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Doncan),  which  only  Incidentally  concern  this  appeal.  The  patent  continued : 
"Know  Ye,  that  of  our  special  grace,  certain  knowledge  and  mere  motion,  we 
have  given,  granted,  ratified  and  confirmed,  and  by  these  presents  do  for  us, 
our  heirs  and  successors,  give,  grant,  ratify  and  confirm  unto  our  said  loving 
subject,  Stephanus  Van  Gortlandt,  all  of  the  afore-certaln  parcel  and  tracts 
of  land  and  meadow  within  their  several  and  respective  limits  and  bounds 
aforesaid,  together  with  all  and  every  of  the  messuages,  tenements,  buildings. 
barns,  houses,  out-houses,  stables,  edifices,  orchards,  gardens,  Inclosures,  fences, 
pastures,  fields,  feedings,  woods,  underwoods,  trees,  timber,  swamps,  meadows, 
marshes,  pools,  ponds,  lakes,  fountains,  waters,  water  courses,  rivers,  rivulets, 
runs,  streams,  brooks,  creeks,  harbors,  coves,  inlets,  outlets,  islands  of  mead- 
ows, necks  of  land  and  meadow,  peninsulas  of  land  and  meadow,  ferries, 
fishing,  fowling,  hunting  and  hawking,  and  the  fishing  in  Hudson's  river,  so 
far  as  the  hounds  of  the  said  lands  extends  upon  the  same,  quarries,  minerals 
(silver  and  gold  mines  only  excepted),  and  all  the  rights,  members,  liberties, 
privileges,  jurisdictions,  pre-eminences,  emoluments,  to  the  afore  recited 
certain  parcels  or  tracts  of  land  or  meadows  within  their  several  and  respec- 
tive limits  and  bounds  aforesaid,  belong  or  in  any  ways  appertaining  or  ac- 
cepted, reputed,  taken,  known  or  occupied  as  part,  parcel  or  member  thereof, 
to  have  and  to  hold  all  the  afore  recited  certain  parcels  and  tracts  of  land 
and  meadows  within  their  several  and  respective  limits  and  bounds  afore- 
said, together  with  all  and  every  of  the  messuages,  tenements,  buildings,  barns, 
houses,  outhouses,  stables,  edifices,  orchards,  gardens,  enclosures,  fences, 
pastures,  fields,  feedings,  woods,  under-woods,  trees,  timber,  swamps,  meadows, 
marches,  pools,  ponds,  lakes,  fountains,  water,  water-courses,  rivers,  rivulets, 
runs,  streams,  brooks,  creeks,  harbors,  coves,  inlets,  outlets,  islands  of  land 
and  meadow,  necks  of  land  and  meadow,  x>enin8ulas  of  land  and  meadow,  fer- 
ries, fishing,  fowling,  hunting  and  hawking,  and  the  fishing  on  Hudson's  river 
as  far  as  the  bounds  of  the  said  lands  extends  upon  the  said  river,  quarries, 
mines,  minerals  (silver  and  gold  excepted),  and  all  other  the  rights,  members, 
liberties,  privileges,  jurisdictions,  pre-eminences,  emoluments,  royalties, 
profits,  benefits,  advantages,  hereditaments  and  appurtenances  whatsoever  to 
the  afore  recited  certain  parcels  or  ti-acts  of  land  and  meadow  within  their 
several  and  respective  limits  and  bounds  afbresald,  belonging  or  in  any  ways 
appertaining  or  accepted,  reputed,  taken,  known  or  occupied  as  part,  parcel  or 
member  thereof  unto  the  said  Stephanus  Van  Cortlandt,  his  heirs  and  as- 
signs, to  the  sole  and  only  proper  use,  benefit  and  behoof  of  him  the  said 
Stephanus  Van  Cortlandt,  his  heirs  and  assigns  forever." 

The  court  found  and  decided  that  this  royal  grant  included  the  coves  and 
bays  which  are  appurtenant  to  plalntHTs  upland,  and  that  therefore  the  state 
of  New  York  had  not  title  to  the  premises  to  make  the  grant  to  the  defendant, 
since  the  state  grant  of  1873  could  not  divest  the  plaintiff  and  her  predeces- 
sors of  their  prior  title  to  these  lands.  Defendant  appealed  from  this  judgment 
on  July  8,  1918. 

Argued  before  BLACKMAR,  P.  J.,  MILLS,  RICH,  PUTNAM, 
and  JAYCOX,  JJ. 

William  F.  Bleakley,  of  Yonkers,  for  appellant. 
Frank  M.  Avery,  of  New  York  City  (Earl  A.  Darr,  of  New  York 
City,  on  the  brief),  for  respondent. 

PUTNAM,  J.  [1]  Regarding  few  questions  should  the  rule  of 
stare  decisis  be  more  faithfully  observed  than  on  the  interpretation  of 
crown  grants  involving  shore  and  water  rights.  More  tfian  private 
rights  are  often  concerned ;  and  where  a  construction  has  been  delib- 
erately adopted  and  declared,  it  should  not  be  disturbed  save  by  the 
court  of  last  resort  Colonial  grants  on  Long  Island  have  been  ad- 
judged to  include  the  land  imder  bays  and  harbors.    Robins  v.  Ackerly, 
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91  N.  Y.  98;  Tiffany  v.  Oyster  Bay,  209  N.  Y.  1,  102  N.  E.  585; 
Grace  v.  Town  of  North  Hempstead,  166  App.  Div.  844,  152  N.  Y. 
Supp.  122,  affirmed  220  N.  Y.  628,  115  N.  E.  1040.  In  this  boundary 
line  the  words  "Coves,  Bayes  and  Necks  of  Land"  more  clearly  describe 
and  convey  indentations  m  a  river's  course  than  did  the  formula  '*Ha- 
vens,  Harbors,  Rivers,  Creekes,  Woodland,  Marshes"  in  Grace  v. 
Town  of  North  Hempstead,  supra,  or  the  phrase  "including  all  the 
Necks  of  Land  and  Islands  within  the  aforesd  described  Bounds  and 
Limmits'*  in  Tiffany  v.  Oyster  Bay,  supra. 

[2]  To  appellant  s  contention  that  this  grant,  being  to  an  individual, 
should  have  a  strict  construction,  there  are  two  answers : 

First.  This  grant  is  in  a  special  form.  It  was  of  old  held  that,  in  a 
suit  to  revoke  a  crown  patent,  the  recitals  of  facts  not  within  the 
knowledge  of  the  government  are  regarded  as  the  suggestions  of  the 
patentee.  The  king  is  not  estopped  by  a  recital  of  his  patent,  but  the 
law  will  rather  adjudge  him  to  be  deceived.  Case  of  Alton  Woods,  1 
Coke,  43.  So  Blackstone  says  that,  because  a  royal  grant  made  at  tfie 
suit  of  the  grantee  is  to  be  taken  most  beneficially  for  the  king,  "it  is 
usual  to  insert  in  the  king's  grants,  that  they  are  made,  not  at  the  suit 
of  the  grantee,  but  'ex  speciali  gratia,  certa  scientia,  et  mero  motu 
regis'  (by  the  special  favor,  certain  knowledge,  and  mere  motion  of 
the  king);  and  then  they  have  a  more  liberal  construction"  (Comm. 
bk.  II,  p.  347),  which  is  the  formula  of  this  Van  Cortlandt  grant. 

Second.  Such  crown  grants  have  long  received  this  liberal  construc- 
tion in  New  York,  even  in  a;  controversy  that  aroused  great  public  feel- 
ing. (People  V.  Van  Rensselaer,  9  N.  Y.  291,  322),  and  later  in  a  roy- 
al grant  of  lands  under  tidal  waters  (De  Lancey  v.  Piepgras,  138  N. 
Y.  26,  33  N.  E.  822). 

[3]  We  are  familiar,  also,  with  the  grant  of  appurtenant  rights  of 
"fishing,  fowling,  hunting  and  hawking."  But  here  a  new  and  signifi- 
cant clause  follows  this  stereotyped  enumeration  of  rights  of  sport — 
"arid  the  fishing  in  Hudson's  river,  so  far  as  the  bounds  of  the  said 
lands  extends  upon  the  same."  The  franchise  of  "ferries"  involves 
more  than  a  mere  upland  right.  These  terms  taken  together  aptly  ex- 
press a  boundary  along  the  necks  or  points  of  land,  so  as  to  include 
bays  and  coves  as  part  of  this  manor.  And  this  construction  is  not 
against  the  rule  in  Sage  v.  Mayor,  154  N.  Y.  61,  62,  63,  47  N.  E-  1096, 
38  L.  R.  A.  606,  61  Am.  St.  Rep.  592,  which  dealt  with  the  New  Har- 
lem charter  from  Gov.  Nichols.  This  granted  lands  "bounded  on  one 
side  by  the  'Harlem  River  or  any  part  of  the  said  river  on  which  this 
island'  [of  Manhattan]  'doth  abut  *  *  *  together  with  all  the 
soils,  creeks,  quarries,  woods,  meadows,  pastures,  marshes,  waters, 
lakes,  fishing,  hawking,  hunting  and  fowling  and  all  other  profits,  com- 
modities, emoluments  and  other  hereditaments  belonging  to  the  said 
lands  and  premises  within  the  said  bounds  and  limits  set  forth,  belong- 
ing or  in  anywise  appertaining.' "  This  reference  to  the  bounds  and 
limits  was  held  not  to  extend  the  grant  out  into  the  river,  or  beyond 
its  western  bank.  But  "meadows,"  "pastures"  and  "marshes"  there 
used  describe  land.  Coves,  bays  and  inlets  are  to  describe  parts  of  the 
river  and  the  lands  beneath.    Furthermore  the  right  to  fish  in  this  river 


Digitized  by 


Google 


Sup.  Ct.)  PAYEE  V.  BUBEKA  AUTOMOBILE  STATION  823 

(188  N.T.8.) 

is  expressly  granted  so  far  as  the  bounds  extend  "upon"  the  river— 
which  seems  to  me  conclusive. 

Hence  I  advise  that  the  judgment  be  affirmed,  with  costs.    All  con- 
cur. 


PAVER  ¥.  EUREKA  AUTOMOBILE  STATION,  Ihe. 

(Supreme  Court,  AppeUate  Term,  First  Department.    June  0,  1921.) 

Landlord  and  tenant  ^^75 (3)— Lessee  beld  not  required  to  aeoept  lease  re- 
aiiiring  landlord's  written  eonsent  to  assign  or  sublet. 

Where  a  contract  provided  for  the  giving  of  a  lease  on  a  garage  for  18 
'  years  to  lessee  or  his  assignee,  yearly  rental  to  be  paid  monthly,  held, 
that  lessee  could  not  be  required  to  accept  a  lease  forbidding  assignment  or 
subletting  without  landlord's  written  consent. 

McGook,  J.,  dissenting.  ^ 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Philip  Paver  against  the  Eureka  Automobile  Station,  In- 
corporated. From  a  judgment  of  the  Municipal  Court,  in  favor  of 
plaintiif  and  against  the  defendant,  and  from  an  order  denying  a  mo- 
tion to  set  aside  the  judgment  and  for  new  trial,  defendant  appeals. 
Affirmed,  with  $25  costs. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Kevie  Frankel,  of  New  York  City,  for  appellant. 

Samuel  S.  Rubenstein,  of  New  York  City,  for  respondent 

PER  CURIAM.    Judgment  affirmed  with  $25  costs. 

McCOOK,  J.  (dissenting).  On  or  about  August  14,  1920,  the  par- 
ties entered  into  the  following  contract : 

''The  Eureka  Automobile  Station,  Incorporated,  hereby  sells  and  Philip 
Paver  hereby  buys  the  said  garage  business  located  at  122d  St.  and  St.  Nichol- 
as Ave.,  N.  T.,  and  the  18  years'  lease  for  $20,000,  incduding  stock  and  fixtures, 
to  be  paid  as  foUows :  One  thousand  dollars  is  paid  on  account  of  purchase 
price  by  drawing  of  this  agreement,  and  balance  on  Saturday,  August  2S,  1920. 
The  business  is  to  be  adjusted  as  of  the  1st  day  of  September,  1920.  The 
broker  in  this  deal  is  Jj,  Schleifer. 

"The  Eureka  Automobile  Station  is  to  gire  a  lease  for  18  years  to  Philip 
Paver  or  his  assignee,  per  $13,200  yearly,  rental  to  be  paid  monthly;  fur- 
ther conditions  to  be  agreed  by  the  lawyers  of  both  parties." 

Plaintiff  paid  $1,000  in  pursuance  of  the  above  agreement.  On  the 
day  of  the  closing,  August  28,  1920,  defendant  submitted  a  lease  con- 
taining a  clause  that  the  lease  was  not  to  be  assigned  nor  the  premises 
underlet  without  the  written  consent  of  the  landlord.  Raintrff  refused 
to  close,  and  brought  this  action  to  recover  the  $1,000  payment. 

A  fair  construction  of  the  contract  shows  that  the  tenant  was  re- 
quired to  accept  a  lease  of  the  garage  containing  the  usual  covenants  in 
a  lease  of  garage  property  in  tfie  city  of  New  York.  In  such  a  lease, 
a  covenant  forbidding  assignment  or  subletting  without  the  written  con- 

^s9For  other  caaes  see  nine  topic  A  KBT-NUMBBR  in  aU  Key-Numbered  Diseste  ft  Indezea 
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sent  of  the  landlord  is  the  usual  one.    It  follows  that  there  was  no 
breach  of  the  contract  in  suit  on  the  part  of  the  defendant,  and  plain- 
tiff was  not  entitled  to  recover. 
Judgment  should  be  reversed,  and  complaint  dismissed,  with  costs. 


HOCHWALD  V.  LOWT  e(  aL 

(Supreme  Court  AppeUate  Term,  First  Department    Jime  9,  1921.) 

Judsmenl  <$=»167— Requiring  secanty  for  amount  of  Judsmenl  on  opening  de- 
fault held  improper. 

Where  default  was  entered  against  defendant  by  reason  of  belief  of  him- 
self and  attorneys  that  opponent's  counsel  had  consented  to  a  continuance, 
court  erred  In  requiring  defendant  as  a  condition  to  opening  default  to 
deposit  the  amount  of  the  Judgment  or  give  a  sufficient  undertaking. 

Appeal  from  Mimipipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict 

Action  by  Louis  Hochwald  against  John  J.  Lowy  and  another.  From 
an  order  granting  his  motion  to  open  his  default,  upon  conditions,  the 
named  defendant  appeals.    Order  modified,  and,  as  modified,  affirmed. 

Default  of  defendant  was  occasioned  by  assurance  of  his  attorneys 
that  they  would  be  able  to  have  the  trial  postponed,  and  plaintiff's 
counsel  agreed  that  the  case  would  not  be  tried,  and  that  the  only  ques- 
tion he  would  raise  was  the  right  of  the  defendant  to  appear  in  the 
action. 

Argued  May  Term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Burnstine  &  Geist,  of  New  York  City  (David  Weinstein,  of  New 
York  City,  of  counsel),  for  appellant. 
Joseph  Rubin,  of  New  York  City,  for  respondent 

PER  CURIAM.  We  are  of  opinion  that  the  order  appealed  from, 
opening  defendant  Lowy's  default,  should  be  affirmed  in  that  respect, 
but  that  the  condition  requiring  defendant  to  deposit  the  amount  of 
the  judgment  or  give  a  sufficient  undertaking  should,  under  the  circum- 
stances, be  eliminated.    The  judgment  may  stand  as  security. 

As  so  modified,  the  order  is  affirmed,  without  costs  of  this  appeal  to 
either  party. 


GARRETT  v.  ALLARD. 

(Supreme  Conrt,  Appellate  Term,  First  Department    June  9,  1921.) 

Landlord  and  tenant  <9=»!^00(D^)— Expenses  properly  ffisbursed  in  eare» 
operation,  and  maintenanee  of  apartment  house  properly  considered  in 
fixing  reasonable  rent 

In  landlord's  action  for  use  and  occupancy  of  an  apartment  in  a  big 
apartment  house,  invoMng  an  issue  as  to  reasonableness  of  the  rent 
sought  to  be  recovered,  the  court,  in  ascertaining  reasonable  rent,  should 
make  allowance  for  expenses  actually  and  properly  disbursed  in  the  care^ 
operation,  and  maintenance  of  the  apartment  house  building. 

^=9Por  oUier  cases  see  same  topic  A  KBT-NUMBBR  in  all  Ker-Nombered  DIcaatB  ft  Inaoxaa 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  Winter  D.  Garrett  against  Eugenie  R.  Allard.  Judgment 
for  defendant,  and  plaintiff  appeals.    Affirmed  as  modified. 

This  is  an  action  by  a  landlord  for  the  use  and  occupancy  of  a  5- 
room  apartment  in  a  6-story  24  apartment  house  in  which  the  tenant 
claimed  that  the  rent  sought  to  be  recovered  was  unreasonable.  The 
judgment  fixed  the  monthly  rental  at  $15  a  room,  and  $75  for  the  5- 
room  apartment. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCCMDK,  JJ. 

Alfred  Tweedy,  of  New  York  City  (John  L.  Lockwood,  of  New 
York  City,  of  counsel),  for  appellant. 

PER  CURIAM.  This  result  was  arrived  at  by  fixing  a  low  valua- 
tion on  the  premises  and  disregarding  approximately  $5,750  of  expenses 
testified  to  by  plaintiff  as  actually  and  properly  disbursed  in  the  care, 
operation,  and  maintenance  of  the  building.  We  see  no  ground  upon 
which  these  expenses  were  disallowed.  Their  allowance,  which  we 
think  should  properly  be  made,  results  in  an  appraisal  of  the  fair  rent- 
al of  the  premises  occupied  as  $20  per  room,  or  $100  per  month. 

The  judgment  will  therefore  be  modified  accordingly,  with  $10  costs 
to  appellant,  and,  as  so  modified,  affirmed. 


UONDALE  MERCAN13LB  CO.,  Inc.,  ▼.  GERBER. 

(Supreme  Gotirt,  Appellate  DivlsioD,  First  Department.    May  27,  1921.) 

L  Sales  ^^19 — SeDw  held  required  to  deliver  to  place  desj^^nated  by  buyer. 

Where  both  parties  to  sales  contract  lived  in  the  city  of  New  York,  the 
contract  providing :  "Delivery  at  New  York :  When  called  for,  •  •  • 
f.  o.  b.  New  York" — held  to  require  seller  to  deliver  goods  to  any  place 
within  the  city  designated  by  buyer,  and  not  to  require  buyer  to  call  for 
the  goods  at  seller's  place  of  business. 

2.  Sales  <@==>81( 5)— Seller,  under  contract  providing  for  ddlvwy  'Vhen  called 

for,"  could  tender  goods  after  a  reasonable  timet  and  recover  purcJiase 
price. 

Where  sales  contract  required  seller  to  deliver  goods  "when  called  for," 
the  seller,  on  buyer's  failure  to  call  for  the  goods  within  a  reasonable 
time,  could  tender  delivery,  and  hold  goods  subject  to  buyer's  order,  and 
sue  for  the  purchase  price. 

3.  Evidence  <@=>455— Meaning  of  word&  "when  called  for^  in  sales  contract  to 

be  explained  by  parol  evideneai 

Parol  evidence  held  admissible  to  explain  meaning  of  words  "when  call- 
ed for"  in  sales  contract  requiring  seller  to  deliver  goods  "when  called 
for." 

4.  Sales  ^=^347(2) — Seller  could  not  recover  on  buyer's  acceptance  after  dis- 

posing of  part  of  goods  before  draft  became  due. 

Seller  could  not  recover  on  buyer's  acceptance  of  time  draft,  after 
disposing  of  part  of  the  goods  sold  before  the  draft  became  due. 

^=>For  other  cases  see  same  topic  ft  KET-NUMBER  In  all  Key-Numbered  Digests  ft  Indexes 
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5.  Appeal  and  error  <@=^37(4)— ExoepCion  to  refusal  to  dbmiss  at  close  9i 
piaintilTs  evidence  not  available^  in  absence  of  motion  for  dismissal  at 
close  of  evidence. 

Defendant's  exception  to  denial  of  a  motion  for  dismissal  at  the  dose  of 
his  evidence  is  not  available  on  appeal,  after  his  fftllore  to  renew  motion 
for  dismissal  at  the  close  of  the  evidence. 

Appeal  from  Trial  Term,  New  York  County. 

Action  by  the  Liondale  Mercantile  Company,  Incorporated,  against 
Henry  B.  Gerber.  From  a  judgment  entered  on  a  verdict  for  the 
plaintiff,  and  from  an  order  denying  motion  for  new  trial,  defendant 
appeals.    Judgment  and  order  reversed,  and  new  trial  granted. 

Argued  before  CLARKE,  P.  J.,  and  LAUGHLIN,  SMITH,  PAGE, 
and  MERRELL,  JJ. 

Morris  Grossman,  of  New  York  City  (Leopold  Klinger,  of  New 
York  City,  of  counsel),  for  appellant. 
Henry  Swartz,  of  New  York  City,  for  respondent. 

LAUGHLIN,  J.  The  recovery  was  upon  the  acceptance  by  the  de- 
fendant at  the  city  of  New  York  of  a  time  draft,  referred  to  as  a  trade 
acceptance,  drawn  at  the  same  place  by  the  plaintiff  on  the  9th  of 
April,  1920.  By  the  acceptance  the  defendant  promised  to  pay  to  the 
order  of  the  plaintiff,  on  the  11th  day  of  July,  1920,  $4,460.95.  It  was 
recited  in  the  draft  that  the  obligation  of  the  acceptor  arose  out  of  the 
purchase  of  goods  from  the  drawer.  The  answer  put  in  issue  the  mate- 
rial allegations  of  the  complaint,  and  for  a  first  defense  alleged  that  the 
acceptance  was  given  in  advance  as  part  performance  of  a  proposed 
contract  by  which  plaintiff  agreed  to  sell  to  the  defendant,  and  he  agreed 
to  buy  of  it,  ten  cases  of  voile  to  be  delivered  when  called  for,  and 
that  on  the  21st  of  June,  1920,  he  called  for  and  demanded  delivery 
of  one  case  of  the  goods,  and  delivery  thereof  was  refused,  and 
that  plaintiff  failed  to  tender  delivery  of  the  goods,  and  defendant 
elected  to  rescind  the  contract,  and  notified  the  plaintiff  of  such 
election,  and  that  therefore  the  acceptance  was  without  considera- 
tion and  void.  The  second  defense  repeats,  by  reference,  the  allega- 
tions of  the  first,  and  further  alleges  that  by  the  terms  of  the  contract 
the  defendant's  liability,  if  any,  was  limited  to  $1,000. 

The  answer  also  contains  a  counterclaim  in  which  the  allegations  of 
the  first  defense  are  repeated,  by  reference,  and  it  is  alleged  that  the 
defendant  deposited  with  the  plaintiff  $1,000  as  security  for  the  per- 
formance of  the  agreement  by  him,  and  to  be  forfeited  in  the  event  that 
he  failed  to  accept  the  goods,  and  that  he  was  at  all  times  ready,  will- 
ing, and  able  to  accept  and  pay  for  the  goods,  and  would  have  done 
so  if  the  plaintiff  had  tendered  performance,  and  that  the  return  of  the 
amount  so  deposited  as  security  has  been  demanded  and  refused,  and 
judgment  is  demanded  therefor  and  for  the  dismissal  of  the  complaint. 

The  reply  to  the  counterclaim  admits  that  the  acceptance  was  to  be 
payment  in  part  for  the  ten  cases  of  goods  and  that  the  defendant  re- 
quested the  delivery  of  one  case  on  the  22d  of  June,  and  puts  in  issue 

^=»For  other  cases  see  same  topic  it  KET-NUMBBR  in  all  Key-Numbered  Digests  4b  Indexes 
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the  other  allegations  of  the  counterclaim;  and  for  a  defense  to  the 
counterclaim  it  is  alleged  in  the  reply  that  the  original  contract  was 
modified  by  providing  that  the  defendant  should  deliver  in  advance  a 
trade  acceptance  covering  all  the  goods,  and  that  this  was  done,  and 
that  thereafter  the  defendant  repudiated  the  agreement,  and  refused  to 
pay  according  to  his  acceptance,  and  subsequently  requested  the  plain- 
tiff to  deliver  part  of  the  goods,  which  the  plaintiff  agreed  to  do  as 
soon  as  it  conveniently  could,  and  that  it  tendered  delivery  thereof  on 
the  9th  of  July,  but  that  acceptance  of  delivery  was  refused,  and  that 
the  plaintiff  has  been  ready  and  willing  at  all  times  to  perform  the 
agreement  as  modified,  and  offered  so  to  do,  but  the  defendant  repu- 
diated it.  . 

The  agreement  for  the  sale  of  the  goods  was  made  in  writing  on  the 
24th  day  of  March,  1920.  It  recites  that  the  defendant  placed  the 
order  for  the  goods  with  the  plaintiff,  and  with  respect  to  delivery 
it  provides  as  follows:  "Delivery  at  New  York:  When  called  for." 
Below  this  line  of  the  contract  were  three  headings,  "Pieces,"  "Descrip- 
tion," "Price  per  Yard,"  and  below  the  latter,  and  between  it  and  the 
price  per  yard,  was  the  following :  "f .  o.  b.  New  York."  It  was  shown 
that  the  contract  was  on  "a  form" ;  but  it  does  not  appear  whether  it 
was'  a  printed  or  typewritten  or  written  form,  or  what  part  was  filled 
in  to  make  this  contract.  It  provides  that  the  plaintiff  was  to  receive 
at  once  the  defendant's  check  for  $1,000  "as  security  on  this  transac- 
tion, which  amount"  was  to  be  forfeited  by  the  defendant  if  he  failed 
to  accept  the  goods.  It  also  provided  that  the  goods  were  to  be  billed 
to  the  defendant  and  that  payment  of  the  bill  was  to  be  guaranteed 
by  a  bank.  It  further  provides  that,  if  the  delivery  of  any  of  the  goods 
was  deferred  at  the  request  of  the  buyer,  delivery  thereof  might  be 
made  at  the  seller's  option  after  the  expiration  of  the  specified  time, 
and  that  shipments  within  two  weeks  after  the  specified  date  for  de- 
livery should  constitute  good  delivery,  and  that  "all  goods  are  sold  at 
New  York,  at  mill,  at  finishing  works,  according  to  the  point  of  origin," 
and  that  "delivery  of  the  merchandise  to  a  transportation  carrier  con- 
stitutes a  delivery,"  and  that,  if  the  transportation  company  for  any 
reason  refuses  to  accept  the  merchandise,  the  seller  has  the  privilege 
of  at  once  charging  the  goods  to  the  buyer  and  holding  them  subject 
to  his  order,  and  the  buyer  was  requested  carefully  to  examine  and 
test  all  goods  before  using  them  as  no  allowance  would  be  made  after 
the  goods  were  cut.  On  the  6th  of  April  the  plaintiff  wrote  the  defend- 
ant, stating  that  at  his  request  it  inclosed  a  bill  covering  merchandise 
that  it  was  holding  for  him,  and  that  it  would  be  pleased  to  hear  from 
him  with  trade  acceptance  properly  signed. 

There  is  in  the  record  an  invoice  dated  "March  29,  as  May  1,  1920," 
which  was  inclosed  with  the  letter.  It  specifies  by  number  ten  cases 
and  the  yardage  in  each.  On  the  9th  of  April  the  plaintiff  wrote  the 
defendant,  waiving,  as  had  been  agreed  verbally,  the  provision  that  the 
bill  was  to  be  guaranteed  by  a  bank,  and  agreeing  instead  to  hold  his 
check  for  $1,000  given  as  security,  which  he  was  to  forfeit  in  the  event 
that  he  did  not  taJce  the  goods,  and  agreeing  "to  release  $3,000  worth 
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oi  merchandise  at  any  one  time  against  trade  acceptance/'  which, 
it  is  recited,  the  defendant  was  giving  the  plaintiff  "for  the  entire  trans- 
action," and  agreeing  to  hold  the  balance  of  the  shipment  until  the  pay- 
ment of  the  first  $3,000,  and  then  to  make  a  further  shipment  of  $3,- 
000  and  to  repeat  that  "until  the  entire  transaction  has  been  disposed 
of."  It  will  be  noted  that  the  acceptance  bears  the  same  date  as  this 
letter.  On  the  21st  of  June  the  defendant  wrote  the  plaintiff  to  ship 
to  the  Elk  Textile  Company,  Incorporated,  at  a  specified  address  for  his 
account,  one  case  of  the  goods  he  had  on  order  with  it,  and  to  charge 
and  mail  the  bill  to  him. 

On  the  28th  of  June  he  wrote  the  plaintiff,  again  drawing  its  atten- 
tion to  his  former  letter  and  to  the  fact  that  he  had  received  no  reply 
thereto,  and  that  the  goods  had  not  been  shipped,  and  requesting  de- 
livery at  once,  and  to  charge  and  mail  the  invoice  to  him.  On  the  30th 
of  June  the  plaintiff  wrote  to  the  defendant,  referring  to  his  letter  of 
June  28th,  and  stating  that  it  had  explained  the  situation  quite  fully 
to  him  over  the  telephone,  and  that  it  was  "laboring  under  great  diffi- 
culties in  making  delivery  of  the  merchandise  at  present,"  but  that  it 
probably  would  be  in  a  position  to  do  something  for  him  in  a  few 
days.  On  the  8th  of  July,  which  was  three  days  before  the  draft  be- 
came due,  the  defendant  wrote  the  plaintiff  that,  owing  to  its  failure 
to  deliver  the  case  of  goods,  his  customer  had  canceled  the  order  and 
that  therefore  he  was  compelled  to  cancel  his  order  with  the  plaintiff, 
and  he  thereby  gave  .it  notice  of  such  cancellation,  and  requested  the 
return  of  the  deposit  The  plaintiff  next  day  notified  defendant  that  his 
customer  had  refused  a  tender  of  delivery  of  the  case  of  goods,  and 
on  the  13th  of  July  it  wrote  him,  refusing  to  accept  the  cancellation  of 
the  order,  and  stating  that  it  had  explained  to  him  its  difficulty  in  mak- 
ing deliveries,  and  that  it  would  deliver  at  the  first  opportune  time,  and 
that  this  agreement  was  agreeable  to  him,  and  that  it  had  made  the 
shipment  to  his  customer,  and  had  tendered  the  delivery  of  the  goods 
on  July  9th,  and  delivery  was  refused,  as  it  had  notified  him,  and  that 
under  the  circumstances  it  could  not  accept  his  cancellation  and  would 
expect  him  to  "take  care  of  this  transaction." 

The  plaintiff  showed  that  it  indorsed  the  acceptance  in  blank,  and 
caused  it  to,  be  presented  for  payment  on  July  Uth,  and  to  be  protested 
for  nonpayment.  The  plaintiff's  vice  president  and  manager  testified 
that  he  thereafter  asked  the  defendant  why  he  did  not  pay  the  accept- 
ance, and  the  defendant  replied,  in  substance,  that  he  had  told  him 
before  he  would  not  pay  it,  and  that  he  did  not  take  the  goods,  and 
that  he  would  not  take  them ;  that  at  the  time  the  contract  was  made 
the  plaintiff  had  the  goods  in  storage,  and  that  it  took  the  goods  from 
the  storehouse  early  in  July  and  some  of  them  before  that  date;  that 
the  invoice,  to  which  reference  has  been  made,  represented  the  identi- 
cal goods  which  were  sold  to  the  defendant  and  which  were  to  be  de- 
livered to  him;  that,  after  receiving  the  defendant's  request  for  the 
delivery  of  one  case  of  the  goods  on  June  21st,  he  endeavored  to  com- 
municate with  the  defendant  by  telephone,  and  called  at  his  office;  but 
it  was  closed,  and  that  he  then  wrote  the  defendant  to  come  and  sec 
him,  and  that  after  receiving  the  defendant's  second  letter,  requesting 
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delivery  of  the  one  case  of  goods,  the  plaintiff  on  the  9th  of  July  sent 
the  case  of  goods  by  hand  truck  to  the  defendant's  customer,  who  re- 
fused to  receive  it,  but  he  said  that  this  was  at  the  request  of  the  de- 
fendant, made  early  in  July,  who  said  that  he  could  not  get  a  truck- 
man, and  that  he  at  that  time  offered  to  give  the  defendant  a  delivery 
order  on  the  storage  house  for  the  case  of  goods;  that,  when  these 
requests  for  the  delivery  of  the  one  case  of  goods  were  made,  the  plain- 
tiff had  the  ten  cases  on  hand,  either  in  its  place  of  business  or  in  stor- 
age. An  invoice  of  six  cases  of  this  quality  of  goods,  including  one  of 
the  cases  sold  to  the  defendant,  purporting  to  be  a  sale  of  the  goods  by 
the  plaintiff  to  another  firm  on  the  29th  of  April,  1920,  was  received  in 
evidence,  and  it  was  shown  by  uncontroverted  evidence  that  the  goods 
were  deUvered  according  to  that  invoice  the  latter  part  of  March  or 
early  in  April. 

The  plaintiff  objected  to  that  evidence  showing  a  sale  and  delivery 
to  another  of  one  of  the  cases  of  goods  sold  to  defendant  on  the  ground 
that  there  was  no  defense  predicated  on  a  sale  of  part  of  the  goods  by 
the  plaintiff  to  another  pleaded;  but,  on  the  defendant's  contention 
that  it  was  admissible  under  its  defense  that  the  plaintiff  breached  the 
contract  and  failed  to  deliver  or  tender  delivery  of  the  goods  thereun- 
der, the  court  overruled  the  objection.  It  was  also  shown  that  the 
plaintiff  retained  the  other  goods  sold  to  defendant  and  covered  by  the 
invoice  until  about  three  months  before  the  tijial,  when  the  plaintiff 
was  in  liquidation,  and  the  goods  evidently  were  sold,  although  definite 
proof  of  such  sale  was  excluded  on  plaintiff's  objection.  The  plaintiff 
claimed  that  this  evidence  was  inadmissible,  since  the  defendant  did  not 
counterclaim  for  damages ;  but  the  defendant  claimed  it  showed  that 
the  plaintiff  accepted  the  defendant's  attempted  cancellation,  and  that 
otherwise  it  would  have  been  the  duty  of  the  plaintiff  to  hold  the  goods, 
or  to  tender  delivery  thereof  to  the  defendant,  and  to  rely  upon  the  three 
trade  acceptances,  the  other  two  being  like  the  one  sued  upon,  covering 
the  purchase  price  of  all  the  goods,  and  that  where,  as  here,  the  plaintiff 
sues  upon  a  trade  acceptance  representing  the  purchase  price  of  part 
of  the  goods,  it  was  its  duty  to  remain  able  to  deliver  the  merchandise. 
The  defendant  also  claimed  that  the  plaintiff  having  sold  part  of  the 
goods  before  the  draft  fell  due  was  unable  to  perform  the  contract, 
and  therefore  could  not  recover  on  the  acceptance. 

The  vice  president  and  manager  of  the  plaintiff  testified  that  early 
in  June  the  defendant  told  him  that  he  could  not  take  and  pay  for  the 
goods,  and  that  as  a  result  of  negotiations  the  plaintiff  offered  to  allow 
a  deduction  from  the  purchase  price  of  2%  cents,  which  represented 
its  profits,  and  that  defendant  endeavored,  but  was  unable,  to  obtain 
the  money  to  pay  therefor,  and  then  stated  that  he  would  not  take  the 
goods,  and  that  after  that  the  plaintiff  received  the  defendant's  order 
to  deliver  the  one  case  of  goods,  and  that  although  plaintiff  wrote  de- 
fendant on  June  26th  and  28th,  asking  him  to  call  with  respect  thereto, 
he  failed  so  to  do,  and  then  they  had  a  conversation  over  the  telephone, 
as  already  stated,  and  in  that  conversation  there  was  no  reference  to 
the  prior  interview  or  negotiations  between  them,  and  that  defendant 
requested  the  delivery  of  the  goods  then,  or  as  soon  as  plaintiff  could 
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deliver  them,  and  that  at  the  time  the  plaintiff  tendered  delivery  of  the 
one  case  it  considered  the  original  contract  in  force.  The  witness  fur- 
ther testified  that  at  the  time  the  contract  was  made  the  plaintiff  had 
20  or  25  cases  of  the  same  kind  of  goods,  and  that  one  of  the  cases 
invoiced  to  the  defendant  was  sold  to  another  through  error,  but  that 
the  plaintiff  then  retained  on  hand  and  in  storage  some  20  cases  of  the 
same  kind  of  goods  and  that  the  reason  he  did  not  deliver  the  case  of 
goods  before  July  9th  was  "I  didn't  have  to  deliver." 

The  defendant  testified  that  during  the  negotiations  and  at  the  time 
the  contract  was  signed  there  was  a  conversation  between  him  and  the 
plaintiff's  representative,  Halperin,  with  regard  to  "delivery  when 
called  for,"  and  that  he  said  that  March  was  no  time  for  the  delivery 
of  voiles,  and  that  he  wanted  the  goods  some  time  between  May  and 
July,  and  that  Halperin  replied,  "AH  right,  you  can  have  them  dated 
as  May  1st,  and  have  them  delivered  at  any  time,"  and  that  hfi  asked 
if  Halperin  would  have  that  put  on  the  order,  to  which  Halperin  re- 
plied, "Yes;  you  can  have  them  delivered  any  time  between  May  1st 
and  July,  any  time  you  call  for  them."  This  testimony  was  stricken 
out  on  plaintiff's  motion,  as  varying  the  terms  of  the  contract,  and  the 
defendant  excepted. 

The  defendant  testified  that  he  called  for  the  goods  by  requesting  by 
letter  as  shown  the  delivery  of  part  of  them.  He  denied  that  he  had  the 
conversation  with  Halperin  early  in  June,  as  the  latter  testified,  or  that 
he  asked  to  be  relieved  of  the  contract,  and  further  testified  that,  after 
receiving  the  plaintiff's  request  of  June  26th  to  call,  he  telephoned  and 
talked  with  ttalperin  and  asked  what  was  desired,  and  Halperin  an- 
swered that  he  wished  to  see  him  about  the  goods  that  he  had  ordered, 
and,  he  being  unable  to  leave  the  office,  Halperin  came  over  to  see  him, 
and  hej  informed  Halperin  that  he  had  sold  all  the  goods  to  this  custom- 
er, and  that  the  customer  wanted  one  case  then  for  samples,  and 
that  Halperin  refused  to  deliver  the  goods  without  the  payment  of 
more  money;  that  he  then  drew  Halperin's  attention  to  tihe  contract 
by  which  he  was  to  receive  credit  to  the  extent  of  $3,000  on  the  ac- 
ceptances, which  arrangement  was  based  on  a  financial  statement  he 
had  rendered  to  the  plaintiff,  showing  that  he  had  in  cash  and  mer- 
chandise $28,000,  and  also  his  attention  to  the  fact  that  his  deposit  of 
$1,000  would  more  than  cover  the  one  case  of  goods,  and  insisted  on 
the  delivery  of  the  goods  without  a  cash  payment,  but  Halperin  said 
he  would  not  ship  the  goods,  and  that  he  showed  Halperin  the  contract 
with  his  customer,  by  which  he  was  to  receive  a  profit  of  1%  per 
cent,  over  the  purchase  price. 

The  defendant  also  showed  that  before  he  canceled  the  contract  the 
plaintiff  had  opened  several  of  the  cases  of  goods  sold  to  him  and  re- 
moved goods  therefrom,  and  that  the  cases  of  his  goods  which  plain- 
tiff had  at  the  time  he  canceled  the  contract,  which  had  been  opened, 
did  not  contain  the  yardage  called  for  by  the  invoices,  and  that  on  the 
7th  of  July  his  customer  canceled  the  order  for  the  purchase  from 
him  of  these  goods  on  account  of  the  nondelivery  of  the  case  he  bad 
directed  the  plaintiff  to  deliver. 
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It  thus  appears  that  on  the  conflicting  testimony  a  question  of  fact 
was  presented  as  to  whether  the  defendant  early  in  June  refused  to 
take  the  goods,  and,  if  so,  whether  that  refusal  was  not  waived,  and 
whether,  when  he  demanded  the  delivery  of  one  case  of  goods  the 
latter  part  of  June,  he  consented  that  the  delivery  might  be  deferred 
until  it  would  be  convenient  for  the  plaintiff  to  make  it,  and  whether 
the  plaintiff's  failure  to  make  the  delivery  was  not  owing  to  defend- 
ant's refusal  to  comply  with  its  unwarranted  demand  for  a  cash  pay- 
ment to  apply  on  the  contract. 

At  the  close  of  the  evidence  the  court  directed  a  verdict  for  the 
plaintiff  for  the  amount  of  the  acceptance,  less  the  $1,000  deposited  by 
the  dfefendant  as  security  and  dismissed  the  counterclaim.  .  The  de- 
fendant excepted,  and  asked  leave  to  go  to  the  jury  on  all  the  questions 
of  fact,  and  particularly  as  to  the  meaning  of  the  words,  "when  called 
for,"  with  respect  to  the  delivery  of  the  goods,  and  as  to  what  was 
intended  as  to  the  forfeiture  of  the  deposit.  The  request  was  denied, 
and  the  defendant  excepted,  and  his  motion  for  a  new  trial  was  also 
denied. 

[1,2]  The  verdict  was  directed  on  the  theory  that  there  was  no  ob- 
ligation on  the  part  of  the  plaintiff  to  deliver  any  of  the  goods  until 
the  defendant  called  at  its  place  of  business  and  was  there  prepared  to 
receive  delivery  thereof.  I  am  of  opinion  that  the  court  erred  in  so 
ruling.  The  place  of  business  of  both  parties  was  in  the  city  of  New 
York.  If  it  had  been  intended  that  delivery  was  to  be  made  at  plain- 
tiff's place  of  business  or  at  the  warehouse  in  which  the  goods  were 
stored,  I  think  that  would  have  been  shown  more  definitely  by  the  con- 
tract. The  terms  used  in  the  contract  are  those  commonly  employed, 
where  the  seller  is  to  deliver  the  goods  when  ordered  by  the  purchaser. 
The  delivery  was  necessarily  to  be  made  by  the  seller ;  the  contract 
provides  that  it  was  to  be  made  at  New  York  "when  called  for,"  and 
also  that  the  goods  were  to  be  delivered  "f.  o.  b.  New  York."  The  lat- 
ter provision  would  be  wholly  unnecessary  and  inappropriate,  unless  it 
was  intended  that  the  seller  was  to  do  carting  at  its  own  expense  inci- 
dent to  the  delivery  of  the  goods,  "for  it  expressly  provided  that  de- 
livery was  to  be  made  at  New  York,  where  the  places  of  business  of 
both  parties  were,  and  therefore  the  abbreviations,  *f.  o.  b.'  could  not 
have  been  here  used,  as  it  sometimes  is,  where  the  buyer  and  the  seller 
are  at  different  points,  to  fix  the  purchase  price  by  indicating  that  the 
purchaser  is  to  pay  the  -freight  (Miller  &  Sons  Co.  v.  Sergeant  Co., 
191  App.  Div.  814,  818,  182  N.  Y.  Supp.  382;  Maddaloni  Olive  Oil 
Co.,  Inc.,  V.  Aquino,  191  App.  Div.  51,  55, 180  N.  Y.  Supp.  724." 

The  reasonable  construction  of  these  provisions  with  respect  to  the 
place  of  delivery  is,  I  think,  that  the  buyer  had  the  option  to  designate 
the  place  of  delivery  within  the  city,  whether  to  himself  at  his  place 
of  business,  or  to  a  carrier  for  transportation  elsewhere,  or  otherwise, 
and  the  words  "when  called  for"  were  intended  to  obligate  the  seller 
to  hold  the  goods  until  the  defendant  desired  delivery  thereof  and 
gave  it  notice  of  the  place  he  desired  delivery  to  be  made.  Doubt- 
less, if  defendant  did  not  call  for  the  goods  within  a  reasonable  time, 
ihe  plaintiff  could  have  tendered  delivery  and  could  have  sued  for  and 
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recovered  the  purchase  price,  provided  it  held  the  goods  subject  to  the 
order  of  the  defendants. 

[3]  The  construction  that  defendant  was  not  reouired  to  call  for  and 
take  the  goods  is  further  borne  out  by  the  provisions  of  the  contract  re- 
ferring to  delivery  to  a  transportation  carrier  and  prescribing  the  rights 
of  the  seller  in  the  event  that  such  carrier  should  for  any  reason  refuse 
to  accept  the  goods.  If  this  construction  may  not  be  given  as  a  matter 
of  law,  it  surely  may  not  be  held  as  a  matter  of  law,  as  the  trial  court 
ruled,  that  there  was  no  obligation  on  the  part  of  the  seller  with  respect 
to  delivery  until  the  def endaht  came  prepared  to  take  and  receive  the 
goods,  and  the  parol  evidence  received  and  stricken  out  was  admissible 
to  aid  in  the  construction  of  these  provisions. 

[4,  5]  There  is,  I  think,  another  serious  obstacle  to  the  plaintiflf's 
right  to  recover.  The  action  being  between  the  parties  to  the  accept- 
ance, and  the  acceptance  having  been  expressly  predicated  on  the  ccm- 
tract,  the  case  does  not  diflFer  on  principle  from  an  action  by  the  seller 
for  the  purchase  price  of  the  goods ;  and  viewed  in  that  light  I  am 
unable  to  see  any  theory  on  which  the  plaintiflf  could  dispose  of  part 
of  the  goods  sold  to  the  defendant  before  the  draft  became  due  and 
recover  on  the  contract  as  for  full  performance  of  its  obligations  there- 
under. The  defendant,  however,  failed  to  move  for  a  dismissal  at  the 
close  of  the  evidence,  and  although  he  moved  for  a  dismissal  at  the 
close  of  the  plaintiff's  case,  and  excepted  to  the  denial  of  his  motion, 
having  failed  to  renew  it  at  the  close  of  the  evidence,  the  exception  is 
no  longer  available  and  may  not  be  made  the  basis  of  decision  by  an 
appellate  court.  Hopkins  v.  Clark,  158  N.  Y.  299,  53  N.  E.  27;  Clem- 
ents V.  Beale,  53  App.  Div.  416,  65  N.  Y.  Supp.  1093.  This  point, 
therefore,  is  not  presented  for  decision. 

It  follows  that  the  judgment  and  order  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  appellant  to  abide  the  event.  All 
concur. 


KAUFMANN  v.  BIELSKY  H  aL 

(Supreme  Court,  AppeUate  Term,  First  Department.    June  9,  1921.) 

Landlord  and  tenant  ^=>200(1^)— Evidence  held  to  show  reafionable  rent  for 
property. 

In  an  action  hy  a  landlord  to  recover  a  reasonable  rent,  evidence  held 
to  show  that  a  reasonable  rental  would  be  $118  a  month,  and  not  the  $125 
a  month  fixed  by  the  trial  court 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Charles  M.  Kaufmann  against  David  Bielsky  and  another. 
From  a  judgment  fixing  the  reasonable  rent  of*  an 'apartment  occu- 
pied by  them  at  $125,  as  against  $80  for  the  preceding  month,  defend- 
ant tenants  appeal.    Judgment  modified,  and,  as  modified,  affirmed. 

The  action  was  brought  to  recover  the  reasonable  rent  of  the  second  floor  of 
premises  at  176  Second  avenue,  borough  of  Manhattan,  New  York  Qty,  for 

^=»For  other  erases  see  same  topic  A  KEY-NUMBER  In  all  Key-Numbered  Dtsests  ft  Indexes 
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the  month  of  October,  1920.  *  Defendants'  answer  set  up  a  i:enerftl  denlalt  and 
the  special  defense  that  the  rent  claimed  is  unjust  and  unreasonable,  and  that 
the  agreement  under  which  it  was  sought  to  be  recovered  was  oppressive,  and 
violative  of  Laws  1920,  c.  13^  as  amended.  The  premises  in  question  consisted 
of  an  apartment  of  eight  rooms  and  bath  on  the  second  floor  of  the  brownstone 
brick  four-story  building  known  as  176  Second  avenue,  in  the  borough  of 
Manhattan.  The  rent  for  1919  was  $75  per  month,  and,  for  the  month  prior 
to  that  sued  for,  $80  a  month.  The  defendants  did  dressmaking  in  part  of 
the  premises,  using  one  room  for  a  working  room,  one  for  customers,  and  one 
for  a  storeroom,  and  the  storeroom  was  also  used  for  storing  private  articles ; 
the  front  room  being  the  one  used  for  customers  and  also  used  by  defendants 
as  a  sitting  or  living  room. 

The  figures  given  by  the  landlord  in  a  bill  of  particulars  showed  that  the 
building  ^oRf  $34,600,  that  the  mortgages  amounted  to  $19,000,  so  that  i4s 
equity  was  $15,600,  and  that  the  expenses  were  $6,480.50  per  year,  and  the 
total  amount  of  rent  received  $5,040,  of  which  amount  defendants  paid  $960. 
Defendant  tenants  argued  that,  the  equity  in  the  property  being  $15,500,  10 
per  cent,  income  on  the  equity  would  be  $1,550,  which,  added  to  the  expenses 
of  $5,480.50,  made  a  total  running  charge  of  $7,030.50.  Deducting  from  such 
amount  $5,040,  the  rent  received,  a  deficit  of  $1,990.50  remained,  the  just  in- 
crease of  the  total  rent  demandable  by  plaintiff  landlord.  It  was  also  argued 
that  defendant  tenants  should  pay  20  per  cent,  of  the  total  rent,  and  that  their 
share  of  the  increase  should  be  in  the  same  proportion  as  the  rent  paid  by 
them  bore  to  the  total  rent  received  by  the  landlord,  and,  20  per  cent,  of  the 
deficit  of  $1,990  50  being  $398.10,  that  the  rent  can  be  increased  only  $33 
a  month,  to  a  total  rent  of  $113. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  J  J. 

Carl  D.  Isaacs,  of  New  York  City,  for  appellants. 
London  &  'Davis,  of  New  York  City  (Abraham  M.  Davis,  of  New 
York  City,  of  counsel),  for  respondent, 

PER  CURIAM.  We  concur  in  the  analysis  in  appellants'  brief  of 
the  figures  presented  by  the  plaintiff  in  the  court  below.  On  this  basis 
a  reasonable  rental  would  be  $113  a  month.  Certain  items  of  expense, 
however,  claimed  by  the  landlord,  should,  as  suggested  by  the  appel- 
lants, he  distributed  over  a  term  of  years,  with  the  result  of  estab- 
lishing $105  as  the  reasonable  monthly  rental  of  the  premises. 

The  judgment  will  therefore  be  accordingly  modified,  and,  as  so 
modified,  affirmed,  with  $10  costs  to  the  appellants. 


PtTBUdTT  LBASn^G  CO^  Ine.,  t.  HYMAN. 

■(Supreme  Court,  Appellate  Term,  First  Department.     June  0,  1921.) 

Landlord  and  tenant  <S=>148(2)~Leafie  obligated  tenant  to  pay  her  propor- 
tion of  taxes  for  the  three  months  of  last  year  into  which  term  extended. 

tinder  a  lease  whose  term  bejmn  January  27,  1915,  and  ran  np  to  and 
Including  April  30,  1920,  whereby  the  tenant  agreed  to  pay  as  rent  7 
per  cent,  of  the  increase  over  the  1915  assessment  of  the  taxes,  "which 
may  be  imposed  upon  said  property  In  any  and  every  year  during  the 
period  of  this  lease,"  the  tenant  was  to  pay  her  proportion  of  the  entire 
taxes  as  she  did  for  the  years  1915  to  1919,  inclusive,  and  one-third — 
that  is,  four  months — proportion  of  the  taxes  for  1920. 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Publicity  Leasing  Company,  Incorporated,  against 
Polly  Hyman.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Judgment  modified,  by  reducing  it,  and,  as  modified,  affirmed. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Horace  G.  Marks,  of  New  York  City,  for  appellant. 
Bond  &  BaDson,  of  New  York  City  (Wm.  Arthur  Babson,  of  New 
York  City,  of  counsel),  for  respondent 

PER  CURIAM.  The  question  involved  in  this  case  is  the  obliga- 
tion of  the  tenant  in  respect  of  the  taxes  of  1920.  The  term  of  the 
lease  began  January  27,  1915,  and  ran  up  to  and  including  April  30, 
1920.  The  tenant  agreed  to  pay  as  rent  7  per  cent,  of  the  increase 
over  the  1915  assessment  of  the  taxes  "which  may  be  imposed  upon 
said  property  in  any  and  every  year  during  the  period  of  this  lease." 

Counsel  have  argued  elaborately  whether  taxes  may  be  regarded  as 
imposed  before  they  become  a  lien,  which  in  this  instance  would  be 
May  1,  1920,  one  day  after  the  expiration  of  the  term.  We  do  not 
think  that  the  intention  of  the  parties  as  expressed  in  the  clause  quoted 
can  be  arrived  at  by  any  attempted  literal  definition.  The  only  inter- 
pretation consonant  with  ccwnmon  sense  and  with  the  conduct  of  the 
parties  is  that  the  tenant  was  to  pay  her  proportion  of  the  entire  taxes, 
as  she  did,  for  the  years  1915  and  1919,  inclusive,  and  one-third, 
namely,  four  months,  proportion  of  the  taxes  for  the  year  1920.  The 
judgment,  being  based  upon  the  taxes  for  the  entire  year  of  1920,  will 
be  modified  accordingly. 

Judgment  modified,  by  reducing  the  same  to  the  sum  of  $12249, 
with  costs  in  the  court  below,  and,  as  so  modified,  affirmed,  with  $10 
costs  to  the  appellant 


CANTER  el  aL  V.  FBIEDBERO  et  aL 

(Supreme  CJourt,  Appellate  Term,  First  Department    May,  1921.) 

Landlord  and  tenant  <&=>200(1H)— Evidience  held  not  to  Justify  sbowins  that 
proposed  increase  in  rent  would  represent  fair  return  on  inTestment. 

In  action  by  landlord  against  tenants  of  apartment  building,  evidence 
to  establish  that  increase  in  rent  demanded  would  represent  a  fair  return 
on  his  investment  held  so  unsatisfactory  that  Judgments  in  his  faTor  cttor 
not  stand. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Actions  by  Hyman  Canter  and  another  against  Alex  ?riedberg  and 
others.  From  judgments  for  plaintiffs,  defendants  appeal  Judgments 
reversed,  and  new  trial  ordered. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

^s»For  oUier  cases  see  same  topic  A  KBY-NUMBBR  in  all  Key-Numbered  Digests  a  Indezei 
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Francis  M.  Testa,  of  New  York  City,  for  appellants. 
Morrison  &  Schiflf,  of  New  York  City  (Samuel  W.  Dorfman,  of 
New  York  City,  of  counsel),  for  respondents. 

MtCOOK,  J.  In  these  actions  the  landlord  sued  his  tenants  for  the 
reasonable  value  of  the  use  and  occupation  of  the  premises  for  the 
month  of  October,  1920.  The  demand  represented  an  average  rental 
increase  of  about  $10  for  each  apartment.  The  trial  judge  granted 
the  landlord  judgment  for  the  amount  asked  for,  except  that  in  one  of 
the  cases  an  increase  of  $.S  a  month  more  than  the  amount  sued  for 
was  given. 

The  landlord  filed  the  requisite  bill  of  ptirticulars,  but  the  proof 
given  established  the  alleged  reasonable  rental  value  was  so  unsatisfac- 
tory that  the  judgments  cannot  stand.  The  building  is  a  five-story 
apartment  house  upon  a  lot  50x100,  four  apartments  on  a  floor,  with 
"everything  up  to  date*'  as  the  landlord  testified.  In  the  bill  of  par- 
ticulars the  assessed  value  is  stated  to  be  $46,000,  and  when  asked 
upon  the  trial,  which  was  had  in  December,  1920,  **Do  you  know  the 
assessed  valuation  of  the  property?"  the  landlord  answered,  "If  I  am 
not  mistaken,  for  next  year  it  is  $67,000,"  and  he  calculated  the  tax  on 
such  assessed  valuation  at  the  rate  of  3  per  cent.  Although  the  first 
mortgage  does  not  become  due  until  September,  1921,  he  testified  that 
he  had  agreed  to  pay  1%  per  cent,  on  the  renewal,  which  figures  $225 
a  year.  As  to  the  item  of  coal,  he  "figured"  25  tons  a  inonth»  in  the  very 
cold  days,  and  23  tons  "in  weather  like  now,"  and  4  tons  a  month  for 
hot  water,  making  173  tons  a  year,  "figured"  at  $2,768.  The  landlord 
acquired  ownership  in  April,  1920,  and  on  cross-examination  he  testi- 
fied he  had  merely  some  receipted  bills  for  coal;  that  he  did  not  re- 
member these  things;  "we  try  to  get  as  much  coal  as  we  could" 
through  his  father-in-law.  He  further  estimated  that  it  would  cost 
$1,000  to  decorate  the  apartments  "the  way  the  tenants  want  it";  that 
he  estimated  $600  for  plumbing,  of  which  he  had  paid  "about  $300" 
since  he  acquired  ownership  the  previous  April;  and  without  testify- 
ing as  to  the  value  of  the  building,  and  in  the  absence  of  any  statement 
in  the  bill  of  particulars  as  to  the  value  or  costs  of  its  construction,  he 
"figured"  depreciation  at  $1,180. 

.  It  is  evident  that  the  foregoing  testimony  does  not  afford  a  basis  for 
the  judgments  awarded.  Although  it  is  fair  to  assume  that  the  in- 
creases demanded  by  the  landlord  would  give  him  what  in  his  judgment 
would  represent  a  fair  return  on  his  investment,  he  stated  that  the  ex- 
penses for  the  year,  as  testified  to  by  him,  would  "exceed  \he  aggregate 
yearly  rental  at  the  increased  rates  demanded,  and  this  of  itself  car- 
ries conviction  of  material  error  in  his  figures. 

Judgments  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lants to  abide  the  event;  costs  as  of  one  appeal.    All  concur. 
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JOHN  ¥•  COE-STAPLE¥  MFG.  CORPORATION. 

(Supreme  Court,  Appellate  Term,  First  Department     June  9,  IWl.) 

t.  Evidence  <S»45e(6)-.*Ona  tcsdmonjr  aa  to  imns  of  contract  of  hiring  held 
admissible. 

Where  letter  concerning  hiring  of  plaintiff  was  not  signed  by  both  par^ 
ties,  and  did  not  contain  a  statement  of  the  material  parts  of  the  agree- 
ment, and  did  not  show  what  the  parties  had  in  mind  as  to  the  obliga- 
tions of  each  other  and  as  to  what  the  plaintiff  was  to  do,  court  did  not 
err  in  admitting  parol  testimony  that  there  was  a  mutual  understanding 
that  the  employment  was  for  a  certain  definite  period. 

Z*  Accord  and  satisfaction  ^^26  (3) — Checlt  h^d  not  suffideot  proof  of  accord 
and  satisfaction. 

A  check  containing  a  memorandum,  '*In  full  of  all  demands,  including 
salary  to  Sept.  30,  1920,"  was  not  alone  sufficient  to  show  accord  and 
satisfaction,  in  an  action  by  the  payee  to  recover  salary  after  such  date ; 
plaintiff  claiming  that  he  was  employed  for  one  year,  and  defendant 
claiming  that  the  employment  was  at  will. 

• 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  George  C.  John  against  the  Coe-Stapley  Manufacturing 
Corporation.  From  a  judgment  for  plaintiff,  after  a  trial  before  the 
court  without  a  jury,  defendant  appeals.  Judgment  reversed,  and  new 
trial  ordered. 

Argued  March  term,  1921,-  before  BIJUR,  WAGNER,  and  LY- 
DON,  JJ. 

Thomas  H.  Wight,  of  New  York  City,  for  appellant. 
Walter  E.  Godfrey,  of  New  York  City,  for  respondent. 

LYDON,  J.  [1]  The  plaintiff  brought  this  action  for  breach  of 
contract  of  employment,  alleging  that  the  agreement  was  partly  oral 
and  partly  in  writing,  in  the  form  of  a  letter,  signed  by  the  treasurer 
of  the  defendant  corporation  and  coimtersigned  by  its  president,  and 
addressed  to  the  plaintiff.  The  appellant  contends  that  the  contract  of 
the  plaintiff  was  simply  a  contract  of  hiring  at  will,  and  that  the  de- 
fendant had  the  right  to  discharge  the  plaintiff  at  any  time,  and  relies 
upon  the  doctrine  laid  down  in  the  case  of  Martin  v.  New  York  Life 
Insurance  Co.,  148  N.  Y.  117,  42  N.  E.  416,  and  also  that  the  contract 
between  the  parties  was  the  letter  of  December  30,  1919,  above  men- 
tioned. This  letter  does  not  constitute  a  contract  standing  by  itself; 
it  is  not  signed  by  both  parties,  and  it  does  not  contain  a  statement  of 
the  material  parts  of  the  agreement.  Read  by  itself,  one  could  not 
know  what  the  parties  had  in  mind  as  to  the  obligations  of  each  other, 
and  as  to  what  the  plaintiff  was  to  do.  Drake  v.  Seaman,  97  N.  Y. 
230,  p.  237, 

The  plaintiff,  however,  did  prove  a  mutual  understanding  that  the 
employment  was  for  one  year,  by  the  testimony  of  the  former  pres- 
ident of  the  defendant  as  well  as  his  own,  and  the  court  below  was 
right  in  admitting  the  evidence.    Wood  on  Master  &  Servant  (2d  Ed.) 
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§  136.  No  question  was  raised  by  the  pleadings  or  on  the  trial  as  to 
the  statute  of  frauds. 

[2]  The  appellant  raises  the  further  point  of  accord  and  satisfac- 
tion. The  check  given  to  the  plaintiff,  at  or  about  the  time  he  was  dis- 
charged, contained  a  memorandum  as  follows:  "In  full  of  all  de- 
mands, including  salary  to  September  30,  1920" — which  the  defendant 
claims  was  an  accord  and  satisfaction.  The  trial  justice,  as  appears 
from  his  remarks,  evidently  disposed  of  this  point  on  the  theory  that 
the  action  was  for  salary,  and  that  the  plaintiff  was  entitled  to  recover, 
because  the  issue  involved  salary  subsequent  to  September  30,  1920. 
Our  attention  is  now  called  to  the  fact,  which  is  shown  by  somewhat 
-meager  testimony,  that  there  was  no  salary  unpaid  or  due  the  plaintiff 
at  the  time  of  this  alleged  settlement,  and  that  the  check  given  repre- 
sented a  sum  equivalent  to  salary  to  September  30,  1920.  The  cause 
of  action  is  for  breach  of  contract  of  employment,  and  not  for  salary. 
The  evidence  shows  that  there  was  a  dispute  concerning  this  contract 
at  the  time  the  aforementioned  check  was  given,  but  the  facts  are  not 
brought  out  with  sufficient  clarity,  and  the  case  will  therefore  be  sent 
back  for  a  new  trial. 

Motion  for  reargument  granted,  former  order  of  the  court  vacated, 
judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appellant 
to  abide  the  event    All  concur. 


GIORDANO  V.  HEIOHT. 

(Supreme  Oonrt,  AppeUate  Term,  First  Department    June  ^,  1021.) 


L  Appeal  and  error  ^s=»162(3)— Bight  to  appeal  not  lost  by  coUection  of  'i 
ey  judKment 

Plaintiff  did  not  lose  right  to  appeal  by  reason  of  having  collected  money 
Judgment  in  his  favor,  where  he  would  be  entitled  to  retain  In  any  con- 
ceivable disposition  of  the  case  the  amount  he  collected. 

2.  Work  and  lalior  ^s»29(l) — Oomputatioa  of  duniages  due  to  imperfect  work 
held  improper. 

In  action  for  work,  labor,  and  services,  and  materials  furnished,  in 
putting  embroidery  on  dresses,  where  defendant  set  up  a  counterclaim  for 
damages  of  $10.30  for  each  of  34  dresses  alleged  to  have  been  defectively 
embroidered,  but  conceded  on  the  trial  that  there  were  only  23  defective 
dresses,  the  court  erred  in  allowing  defendant  $2.50  for  each  of  the  34 
dresses,  which  was  the  price  plaintiff  charged  for  doing  the  embroidery, 
in  addition  to  $236.90;  such  computation  being  manifestly  erroneous. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  Galeazzo  Giordano  against  Anna  Height  From  a  judg- 
ment for  plaintiff  for  part  of  the  relief  demanded,  after  a  trial  before 
the  court  without  a  jury,  plaintiif  appeals.  Motion  for  reargument 
granted,  former  order  of  court  vacated,  judgment  reversed,  and  new 
trial  ordered. 

Argued  March  term,  1921,  Before  BIJUR,  WAGNER,  and  LY- 
DON,  JJ. 
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John  B.  Coppola,  of  New  Yoric  City,  for  appellant. 
Judson  D.  Campbell,  of  New  York  City,  for  respondent. 

LYDON,  J.  [1]  The  plaintiff  did  not  lose  his  right  to  appeal  by 
reason  of  having  collected  the  money  judgment  in  his  favor.  This  is 
because  the  amount  he  collected  he  would  be  entitled  to  retain  in  any 
conceivable  disposition  of  the  case.   Knapp  v.  Brown,  45  N.  Y.  207, 210. 

[2]  The  plaintiff  sued  for  work,  labor,  and  services,  and  materials 
furnished,  amounting  to  $514.72,  but  upon  the  opening  of  the  trial 
this  was  amended  to  read  $546.72,  so  as  to  include  the  sum  of  $32  to 
cover  work  for  the  month  of  October.  The  defendant  counterclaimed 
for  $350.  The  trial  court  found  for  the  plaintiff  in  the  sum  of  $514.72, 
and  allowed  $321.90  on  the  counterclaim,  and  directed  that  judgment 
be  entered  in  favor  of  the  plaintiff  for  the  difference,  amounting  to 
$192.82.  In  arriving  at  these  figures  the  court  overlooked  the  plain- 
tiff's bill  of  $32  for  work  performed  in  October.  This  item  is  admitted 
on  the  record  as  due  and  owing  to  the  plaintiff. 

The  court  also  erroneously  computed  the  amount  of  the  defendant's 
counterclaim.  It  was  testified  to  that  the  value  of  each  dress  with 
the  work  improperly  done  was  $10,  less  8  per  cent.,  or  a  net  figure  of 
$9.20 ;  that  the  value  of  each  dress,  if  the  embroidery  had  been  done 
properly,  would  be  $19.50,  making  a  difference  of  $10.30  between  an 
imperfect  and  a  perfect  dress.  It  also  appears  that  the  defendant  coun- 
terclaimed for  34  imperfect  dresses,  but  on  the  trial  she  concedes  there 
were  only  23  such  dresses.  As  the  damage  attempted  to  be  established 
was  $10.30  a  dress,  for  the  23  dresses  it  would  amount  to  $236.90. 
but  the  court  went  further,  and  allowed  $85  additional,  which  figure 
was  apparently  reached  by  multiplying  34  dresses  by  $2.50.  The  sum 
of  5^2.50  is  the  price  the  plaintiff  charged  the  defendant  for  doing  the 
embroidery  on  each  dress.  Such  computation  is  manifestly  erroneous, 
and  a  new  trial  must  be  had. 

Motion  for  reargument  granted,  former  order  of  the  court  vacated, 
judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  appellant 
to  abide  the  event.    All  concur. 


MYERS  V.  McAIiLISIPER. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  0,  192L) 

Trover  and  conversion  <@x=>40 (3)— Evidence  of  title  field  insufficient. 

A  judgment  for  conversion  of  an  automobile  will  not  be  allowed  to 
stand,  where  an  analysis  of  the  testimony  shows  that  it  was  insufficient 
to  show  title  in  plaintiff,  and  particularly  where  plalntlflPa  story  of  the 
entire  transaction  is  so  inconsistent  as  not  to  warrant  finding  in  his  favor. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Action  by  Sydney  J.  Myers  against  Patrick  J.  McAllister  for  con- 
version. Judgment  for  plaintiff,  after  trial  by  the  judge  without  a 
jury,  and  defendant  appeals.    Reversed,  and  new  trial  granted. 
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Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Ludwig  M.  Wilson,  of  New  York  City,  for  appellant 
Benjamin  Swartz,  of  New  York  City,  for  respondent 

BIJUR,  J.  This  judgment  was  recovered  against  defendant  for 
the  conversion  of  an  automobile.  Without  entering  upon  an  elaborate 
analysis  of  the  testimony,  suffice  it  to  say  that  the  plaintiff  has  not 
satisfactorily  shown  title  in  himself.  Moreover,  (he  story  adduced  on 
his  behalf  in  respect  of  the  entire  transaction  is  so  wholly  inconsistent 
with  the  reasonable  probabilities,  and  so  largely  contradicted  by  the 
very  circumstances  of  the  whole  transaction,  as  to  be  insufficient  to 
warrant  a  finding  in  his  favor. 

The  car  originally  belonged  to  an  Australian,  who  died  here.  Plain- 
tiff claims  that  it  was  intrusted  to  the  care  of  defendant,  and  registered 
in  defendant's  name,  for  reasons  that  are  wholly  unconvincing.  Plain- 
tiff then  testified  that  on  November  25,  1919,  an  alleged  agent  of  the 
deceased  owner's  estate  gave  him  an  order  requiring  defendant  to  give 
plaintiff  a  further  order  on  the  warehouse  for  the  car.  Plaintiff  says 
that  he  presented  this  paper  to  defendant  forthwith,  and  received  from 
the  latter  an  order  for  the  car  upon  the  garage  in  which  it  was  stored. 
The  latter  order  is  significantly  undated.  Plaintiff  then  claims  that 
upon  presenting  the  order  he  was  informed  that  the  defendant  had  sold 
the  car  to  the  owner  of  the  garage  some  time  before.  Nevertheless 
plaintiff  concedes  that  he  saw  the  car  some  time  previously,  without 
explaining  how  he  gained  access  to  it.  The  garage  keeper  says  that  it 
was  on  Labor  Day,  and  defendant  claims  that  the  undated  order  given 
by  him  was  given  on  that  day. 

In  addition  it  is  unbelievable  that  defendant  would  on  November 
25th  forthwith  give  an  order  for  the  delivery  of  a  car  to  a  pretending 
purchaser  from  another,  when  the  defendant  knew  that  he  had  actually 
sold  the  car  a  month  or  more  earlier  to  the  very  man  upon  whom  he 
gave  the  order.  It  may  be  added  that  the  original  order  upon  which 
plaintiff's  claim  is  founded  was  produced  by  plaintiff  at  the  trial.  De- 
fendant denied  ever  having  seen  it  before.  It  adds  to  the  improbability 
of  plaintiff's  story  that  the  defendant  should  be  credited  with  having 
given  an  order  for  the  delivery  of  the  car  to  plaintiff,  without  requiring 
and* retaining  the  evidence  of  plaintiff's  right  even  to  see  it. 

Judgment  reversed,  and  new  trial  granted,  with  $30  costs  to  appel- 
lant to  abide  the  event.    All  concur. 


MYERS  T.  McAllister. 

(Supreme  Conrt,  AppeUate  Term,  First  Department.    June  0,  1921.) 

Appeal  from  Municipal  CJourt,  Borough  of  Manhattan,  Seventh  District. 

Action  by  Sydney  J.  Myers  against  Patrick  J.  McAllister.  From  an  order 
in  fayor  of  plaintiff,  after  a  trial  without  a  jury,  the  defendant  appeals.  Ap- 
peal dismissed,  without  costs. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Ludwig  M.  Wilson,  of  New  York  CJity,  for  appellant. 
Benjamin  Swartz,  of  New  York  City»  for  respondent. 
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BIJUR,  J.  It  Is  iinnecessary  to  pass  upon  this  appeal  from  an  order  deny- 
ing defendant's  motion  for  a  new  trial,  because  of  our  disposition  of  the  ap- 
peal in  No.  62,  188  N.  Y.  Supp.  838. 

The  appeal  in  No.  205  is  therefore  dismissed,  without  costs.    All  concur. 


WEIL  V.  DOUGHTY. 

(Supreme  Court,  Appellate  Term,  First  Department    June  0,  11*21.) 

Landlord  and  tenaol  <®=»278H,  New,  toL  llA  Key-No.'  Seriesp-Ciridenee  In 
landlord's  summaxy  proceeding  infiiiffident  to  sustain  final  order,  as  not 
developing  real  issue. 

In  summary  proceeding  by  a  landlord,  the  defense  seemingly  being  the 
unreasonableness  of  the  rent  demanded,  evidence  held  insufficient  to  sus- 
tain final  order  in  favor  of  the  landlord ;  it  not  developing  the  real  issue. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Seventh  Dis- 
trict. 

Summary  proceedings  by  Lottie  Weil,  landlord,  against  Maud  Dough- 
ty tenant.  From  a  final  order  in  favor  of  the  landlord  after  trial  by 
a  judge  without  a  jury,  the  tenant  appeals.  Final  order  reversed,  and 
new  trial  ordered. 

Argued  May  term,  1921.  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Harvey  T.  Mann,  of  New  York  City,  for  appellant, 
Joseph  Shalleck,  of  New  York  City,  for  respondent. 

PER  CURIAM.  The  record  is  so  meager  that  the  final  order  finds 
no  support  in  the  evidence.  The  case  was  very  informally  tried,  the 
parties  appearing  in  person.  The  defense  seems  to  have  been  the  un- 
reasonableness of  the  rent  demanded. 

•The  tenant  testified  that  when  she  moved  into  the  building  in  June 
she  soon  ascertained  that  she  was  paying  about  50  per  cent  more  rent 
than  any  of  the  other  tenants.  She  refused  to  pay  in  October  and 
November,  with  the  result  that  these  proceedings  were  brought.  The 
landlord's  witness  of  her  own  accord  said : 

"We  are  fixing  up  the  apartments.  We  are  losing  on  them.  The  other 
tenants  are  paying  that,  and  they  are  getting  their  value  received." 

There  is  little  else  of  substance  in  the  record.  Under  these  circum- 
stances, there  must  be  a  new  trial,  in  order  that  the  issue  be  litigated 
and  determined. 

Final  order  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event. 
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6BEAT  EASTERN  PAPER  GO.,  Inc.,  v.  BLYN. 

(Supreme  Court,  Appellate  Term,  Mrst  Department    June  9,  1921.) 

1.  Sales  <^=»22(4)-*Order  adding  to  quoted  iermB  not  an  acceptance  bat  a 
counter  offer. 

Plaintiirs  order  for  goods  at  prices  quoted  by  defendant,  with  the  addi- 
tion of  the  words  "less  2%— 10  days,"  is  not  an  acceptance  of  defend- 
ant's offer,  but  a  counter  offer,  so  that,  in  the  absence  of  proof  of  its 
acceptance  by  defendant,  no  contract  is  shown,  at  least,  in  the  absence 
of  proof  that  the  discount  mentioned  was  usual  and  customary  in  the 
trade. 
t.  Customs  and  usages  «=>15(2),  19(3)— Testlniony  held  neither  competent 
nor  adequate  proof  of  eastern. 

Testimony  of  one  who  put  in,  at  the  end  of  his  order  for  goods  at 
quoted  prices,  the  words  'less  2%— 10  days,"  that  he  did  so  because  he 
claims  that  is  the  trade  usage,  is  neither  competent  nor  adequate  proof 
of  a  custom. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  First  District 
Action  by  the  Great  Eastern  Paper  Company,  Incorporated,  against 
Morris  Blyn.    From  a  judgment  for  plaintiff,  after  a  trial  without  a 
jury,  defendant  appeals.    Reversed,  and  new  trial  granted. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Alexander  Bloch,  of  New  York  City,  for  appellant. 
Morris  Alfred  Vogel,  of  New  York  City  (Henry  Gerson,  of  New 
York  City,  of  counsel),  for  respondent. 

BIJUR,  J.  [1]  This  case  involves  solely  the  question  whether  a 
mutually  binding  agreement  was  made  between  the  parties.  Upon  the 
request  of  the  plaintiff,  defendant  quoted  its  prices  upon  certain  goods. 
The  plaintiff  thereupon  directed  defendant  to  enter  its  order  for  certain 
quantities  of  these  goods  at  the  prices  quoted,  adding  "less  2% — 10 
days."  It  was  clear  that  on  the  face  of  it  this  was  not  an  acceptance 
of  defendant's  offer,  but  a  counter  offer,  and  there  is  no  sufficient  proof 
of  its  acceptance  by  the  defendant.    See  White  v.  Corlies,  46  N.  Y.  467. 

[2]  The  plaintiff,  on  this  appeal,  undertakes  to  sustain  the  judgment 
on  the  plea  that  the  discount  mentioned  was  usual  and  customary  in  the 
trade.  That  may  be  the  fact,  but  there  is  no  proof  thereof  in  the  rec- 
ord. The  only  reference  to  the  subject  is  in  some  questions  put  by  the 
court  to  plaintiff's  witness,  as  follows : 

"By  the  Court :  Q.  Now,  this  2  per  cent,  you  haTe  been  speaking  of— coun- 
sel has  asked  you  whether  there  was  any  conversation  between  you  and  the 
defendant  as  to  this  2  per  cent  discount  in  10  days.  Was  there  any  such 
thing  talked  about  between  you?     A.  No. 

"Q.  Then  you  put  that  in  because  you  claim  that  is  the  trade  usage?  A. 
Yes.  sir." 

This  is  neither  competent  nor  adequate  proof  of  a  custom.  See 
Hopper  V.  Sage,  112  N.  Y.  530,  20  N.  E.  350.  8  Am.  St.  Rep.  771.  Nor 
does  it  even  approach  the  standard  of  indicating  that  the  case  was  tried 
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upon  the  theory  that  there  was  such  a  custom.    So  far  as  the  record 
shows,  no  contract  had  been  entered  into  between  the  parties. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  granted, 
with  $30  costs  to  appellant  to  abide  the  event    All  concur. 


mLLENBACH  t.  HILL, 

(Supreme  Court,  Appellate  Term,  First  Department    June  9,  1921.) 

Work  and  labor  <&=>28 (2)— Fining  that  persoo  eollectii^  r^nts  was  to  bo  paid 
by  mortga«ree  held  against  weight  of  evidenoo. 

In  an  action  to  recover  the  value  of  services  alleged  to  have  been  reo- 
dered  for  defendant  In  collecting  the  rents  of  premises  as  to  which  de- 
fendant was  mortgagee,  a  finding  that  defendant  was  to  pay  for  the  serv- 
ices held  against  the  weight  of  the  evidence. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  David  Millenbach  against  Hugh  Rose  Hill,  as  trustee. 
From  a  judgment  for  plaintiff,  defendant  appeals.  Judgment  revers- 
ed, and  new  trial  ordered. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Blandy,  Mooney  &  Shipman,  of  New  York  City  (Frank  I.  Tiemey, 
of  New  York  City,  of  counsel),  for  appellant, 

Zodikow  &  Wieder,  of  New  York  City  (Bemhard  Rogers,  of  New 
York  City,  of  counsel),  for  respondent. 

GUY,  J.  Plaintiff  sues  to  recover  the  value  of  services  alleged  to 
have  been  rendered  for  defendant  in  collecting  the  rents  of  premises, 
as  to  which  defendant  was  mortgagee,  upon  an  agreement  made  under 
the  following  circumstances : 

In  1910  one  Henrietta  Zodikow  and  Ludwig  Zodikow,  her  husband, 
executed  to  the  defendant  a  bond  and  mortgage  to  secure  a  loan  of 
$52,000  on  property  of  which  Henrietta  Zodikow,  the  wife,  was  the 
record  owner,  and  Ludwig  Zodikow,  plaintiff's  assignor,  the  manager. 
In  1915  the  defendant,  through  his  counsel,  Frederick  Trevor  Hill,  ask- 
ed for  payment  of  said  mortgage.  Said  Hill,  called  as  a  witness  on 
behalf  of  defendant,  testified  that  at  that  time  plaintiff's  assignor,  obli- 
gor on  said  bond,  requested  defendant  through  his  said  counsel  to  let 
him  collect  the  rents  of  the  premises  free  of  charge,  as  he  had  done 
in  connection  with  another  piece  of  property  on  which  the  defendant 
held  a  mortgage,  in  order  to  avoid  disturbing  the  tenants  by  a  receiver- 
ship and  to  save  expense,  stating  that  his  reasons  for  doing  so  were 
that  he  would  thereby  relieve  himself  of  his  obligation  on  the  bond  and 
prevent  the  property  from  being  foreclosed ;  that  defendant's  counsel 
consented  thereto  on  behalf  of  defendant,  and  plaintiff's  assignor  there- 
upon entered  upon  the  duty  of  collecting  said  rents;  that  subsequent 
to  the  making  of  said  agreement  between  defendant  and  plaintiff's  as- 
signor said  property  was  conveyed  by  said  assignor's  wife  to  a  family 
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corporation  known  as  the  Graff  Realty  Company,  of  which  said  Zodi- 
kow's  daughter  was  the  owner  of  all  the  stock,  a  son-in-law  the  presi- 
dent of  the  company,  and  said  Ludwig  Zodikow  a  director ;  that,  on 
being  informed  by  said  assignor  of  said  conveyance,  defendant's  coun- 
sel demanded  that  the  consent  of  the  corporation  be  obtained  to  the 
collecting  of  said  rents  by  said  assignor,  and  that  about  March  4,  1915, 
said  assignor  brought  to  defendant's  coimsel  a  copy  of  a  resolution  of 
said  corporation  authorizing  said  assignor  to  collect  the  rents  of  said 
premises,  which  resolution  contained  a  provision  that  the  rents  so  col- 
lected should  be  turned  over  to  the  defendant,  "less  fees  and  expenses 
to  be  agreed  upon";  that  defendant's  counsel  then  insisted  that  said 
clause  should  be  stricken  out ;  that  said  assignor  took  said  copy  of  res- 
olution away  with  him,  and  subsequently  brought  it  back,  duly  certi- 
fied, with  said  clause  "less  fees  and  expenses  to  be  agreed  upon"  strick- 
en out,  and  delivered  same  to  defendant's  counsel ;  that  said  copy  of 
resolution  was  accepted  by  defendant's  counsel,  and  plaintiff's  assignor 
continued  said  service  of  collecting  rents  of  said  premises  for  a  period 
of  nearly  fi^e  years,  turning  over  the  rents  so  collected  at  stated  inter- 
vals, without  ever  deducting  anything  for  his  services  in  collecting  the 
same,  or  ms^ing  any  demand  for  fees  until  the  year  1920,  after  fore- 
closure proceedings  had  been  instituted  and  the  property  sold  under 
foreclosure,  when,  for  the  first  time,  plaintiflE's  assignor  presented  a 
claim  for  his  said  services. 

Plaintiff's  assignor  denied  the  making  of  said  agreement  to  charge  no 
fees  for  his  services,  and  testified  it  was  agreed  he  should  be  paid 
'  for  his  services.  Defendant's  witness  testified  that  subsequent  to  the 
making  of  the  agreement  a  second  mortgagee  began  foreclosure  pro- 
ceedings and  applied  for  a  receiver ;  that  plaintiff's  assizor  then  ask- 
ed defendant's  attorney  to  request  the  withdrawal  of  said  application, 
and  to  tell  the  attorneys  for  the  applicant  that  plaintifFs  assignor  was 
collecting  rents  free  of  charge ;  that  said  request  and  statement  were 
made  by  defendant's  attorney,  and  the  application  for  a  receivership  was 
thereupon  withdrawn.    This  was  denied  by  plaintiff's  assignor. 

In  view  of  the  undisputed  evidence  that  for  a  long  period  the  plain- 
tiff collected  and  turned  over  the  rents  without  deducting  any  fees  or 
making  any  claim  therefor,  and  the  highly  credible  testimony  of  de- 
fendant's witness  as  to  an  absolute  agreement  by  plaintiff  to  serve 
without  compensation,  we  regard  the  verdict  as  so  entirely  against  the 
weight  of  evidence  as  to  require  a  reversal. 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with  $30 
costs  to  appellant  to  abide  the  event    All  concur. 
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LEE  AUTO  SERVICE,  Ine^  t.  MILLEft. 

(Supreme  Court,  Appellate  Term,  First  Department    Jime  9,  1021.) 

Judgment  <9=»589(2)— DecisioD  in  buyer's  action  tor  fraud  not  res  Judicata 
in  his  action  tar  breach  of  warranty. 

The  decision  in  an  automobile  buyer's  action  for  fraud  on  account  of 
the  seller's  having  delivered  to  him  a  car  worth  less  than  tliat  contracted 
for  cannot  be  res  judicata  in  such  buyer's  action  in  contract  to  recov^ 
for  the  breach  of  warranty. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. 

Action  by  the  Lee  Auto  Service,  Incorporated,  against  Israel  Miller. 
From  a  judgment  dismissing  the  complaint  on  the  merits,  plaintiff  ap- 
peals.   Judgment  reversed,  and  new  trial  ordered. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Harry  H.  Oshrin,  of  New  York  City,  for  appellant. 
Davis,  Wagner,  Heater  &  Holton,  of  New  York  City  (Charles  R. 
Coulter,  of  New  York  City,  of  counsel),  for  respondent. 

McCOOK,  J.  The  action  is  brought  to  recover  for  breach  of  war- 
ranty. It  appears  that  plaintiff  bought  by  bill  of  sale  a  Packard  car, 
model  235,  which  was  later  found  to  be  model  225.  Model  235  is 
worth  between  $2,000  and  $2,500,  while  model  225  is  worth  but 
$1,500. 

Plaintiff  had  brought  action  previously  for  fraud  and  deceit  arising 
out  of  the  same  transaction.  Such  action  resulted  in  a  dismissal  of 
the  complaint  on  the  merits,  and  in  the  action  at  bar  the  defendant  plead- 
ed the  defense  of  res  adjudicata. 

The  case  of  Clement  v.  Moore,  135  App.  Div.  724,  119  N.  Y.  Supp. 
883,  is  not  in  point;  the  question  there  involved  was  one  of  remedy 
only.  The  decision  of  an  action  in  fraud  cannot  be  res  adjudicata  in 
an  action  in  contract. 

Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event.    All  concur. 


ROBINSON  V.  ST.  JOHN'S  GUILD  et  aL 

(Supreme  Court,  Appellate  IMvislon,  Second  Department.    June  10,  1021.) 

1.  Pleadii^  ^=>M5il) — Complaiiit  to  enjoin  obstmetlon  of  ri^  of  way  in- 
suflfident  to  warrant  Judgment  on  pleadings. 

In  a  suit  to  enjoin  obstructions  in  a  right  of  way,  where  i^aintHTs  con- 
veyance contained  no  grant  of  an  easement  in  defendant's  lands  and  his 
complaint  did  not  show  him  entitled  to  a  mandatory  injunction  to  r^nore 
fences  and  buildings  which  closed  the  way  14  years  before  brini^ng  suit, 
and  there  was  no  public  acceptance  of  a  prior  dedication,  and  no  aver- 
ment of  such  continuous  user  as  to  make  out  a  private  easem^it.  It  was 
not  error  to  deny  his  motion  for  Judgment  on  the  pleadings. 

^s^For  oUier  cases  see  same  topic  &  KEY-NUMBER  In  all  Key-Numberad  Diffesta  a  Indexes 
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2.  Easements  ^=»34 — Conveyanees  subsequent  to  merger  of  title  to  dominaot 
and  servient  teuemeots  held  not  to  regrant  or  revive  right  of  way. 

Where  the  title  to  dominant  and  servient  tenements  became  vested  in  the 
same  person*  subsequent  conveyances  referring  to  the  deed  to  such  person, 
in.  connection  with  facts  then  appearing,  held  not  to  regrant  or  revive 
plaintifTs  right  of  way  over  defendant's  land. 
S.'  Pleading  <^=»344— Not  granted  on  motion  for  Judgment  on  plea^ngs,  onlees 
allegaliotts  obviate  necessity  of  proof. 

Unless  all  the  allegations  of  the  complaint  are  so  technically  correct 
as  to  obviate  the  necessity  of  proof  to  exclude  the  exercise  of  the  court's 
discretion,  a  mandatory  injunction  should  not  be  granted  on  a  motion  for 
judgment  on  the  pleadings. 

Appeal  from  Special  Term,  Richmond  County. 

Action  by  James  O.  Robinson  against  St.  John's  Guild  and  the  Cedar 
Grove  Beach  Corporation  to  enjoin  the  maintenance  of  a  fence  and 
other  obstructions  in  a  right  of  way.  From  an  order  of  the  Special 
Term,  denying  his  motion  for  judgment  on  the  pleadings,  plaintiff  ap- 
peals.   Affirmed,  with  leave  to  amend  complaint. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  PUTNAM,  KEL- 
LY, and  JAYCOX,  JJ. 

L.  W.  Widdecombe,  of  New  York  City,  for. appellant.  y 

Joseph  Larocque,  of  New  York  City,  for  respondent  St.  John's  Guild 
John  G.  Clark,  of  Stapleton,  for  respondent  Cedar  Grove  Beach  Cor- 
poration. 

PUTNAM,  J.  [1-8]  Plaintiff's  conveyance  has  no  reference  to  any 
right  of  way  from  Cedar  Grove  avenue  to  the  beach,  and  contains  no 
grant  of  an  easement  in  defendants'  lands.  His  pleading  does  not 
show  him  entitled  to  a  mandatory  injunction  to  remove  fences  and 
buildings  which  closed  this  way  in  1906,  14  years  before  bringing  this 
suit  and  10  years  before  his  purchase  of  lands  to  the  westward  of  these 
lots.  Furthermore,  there  was  no  public  acceptance  of  the  dedication 
of  1847,  and  no  averment  of  such  a  continuous  user  as  would  make  out 
a  subsisting  private  easement.  When  dominant  and  servient  tenements 
met,  and  the  rights  were  unified  in  the  title  of  Susan  A.  Burbank,  in 
whom  all  of  lot  No.  7  became  vested  in  1874,  the  subsequent  conveyanc- 
es referring  to  the  "aforesaid  deed  to  the  party  of  the  first  part,"  taken 
in  connection  with  the  facts  then  appearing,  did  not  regrant  or  revive 
this  right  of  way.  Wheeler  v.  Clark,  58  N.  Y.  267;  Parsons  v.  John* 
son,  68  N.  Y.  62,  23  Am.  Rep.  149.  Unless  all  the  allegations  of  the 
complaint  are  so  technically  correct  as  to  obviate  the  necessity  of  proof 
to  exclude  the  exercise  of  the  court's  discretion,  a  mandatory  injunc- 
tion should  not  be  granted  by  means  of  such  a  motion  upon  the  plead- 
ings. 

I  advise,  therefore,  that  the  order  be  affirmed,  with  $10  costs  and 
disbursements,  and  with  leave  to  amend  the  complaint  on  pa)mient  of 
costs.    All  concur. 

^s»For  other  casen  see  same  tooic  A  KB7-NUMBER  in  all  Key-Numbered  Digests  A  Indexes 
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EXPORT  ft  IMPORT  NEWS  BUREAU,  Ine^  y.  ROSENTHAU 

(Supreme  Court,  Appellate  Term,  First  Department.    June  9,  1921.) 

Evidence  <3=»434(8)~Te8tiiiioiiy  as  to  oonverBaOom  prior  to  slgniii^  of  eon- 
tract  admissible  oo  issue  of  fraud. 

Testimony  as  to  conversations  prior  to  signing  of  a  contract  is  admissi- 
ble to  show  that  the  execution  of  the  contract  was  Induced  by  fraud  and 
misrepresentations. 

Guy,  J.,  dissenting. 

Appeal  from  M-unicipal  Court,  Borough  of  Manhattan,  First  Dis- 
trict. 

Action  by  the  Export  &  Import  News  Bureau,  Incorporated,  against 
Harry  U.  Rosenthal.  Judgment  for  plaintiff,  and  defendant  appeals. 
Reversed,  and  new  trial  ordered. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Lawrence  Berenson,  of  New  York  City,  for  appellant. 
John  A.  Bolles,  of  New  York  City,  for  respondent. 

McCOOK,  J.  Plaintift  sued  on  contract  to  furnish  ticker  service  to 
defendant.  The  answer  is  a  general  denial,  and  by  way  of  counter- 
claim and  as  a  separate  defense  the  defendant  alleges  that  he  was  in- 
duced to  enter  into  the  contract  by  reason  of  the  fraud  and  misrep- 
resentations of  the  plaintiff,  etc. 

On  the  trial  the  defendant  was  not  permitted  to  testify  to  conver- 
sations prior  to  the  signing  of  the  contract  in  order  to  sustain  his  de- 
fense of  fraud  and  misrepresentation.  This  was  error,  and  the  judg- 
ment must  be  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  ap- 
pellant to  abide  the  event 

BIJUR,  J.,  concurs. 
GUY,  J.,  dissents. 


McGARVIE  T.  BRONX  EXPOSITION,  Ine. 

(Supreme  Ck>urt,  Appellate  Term,  First  Department    June  9,  1021.) 

iielease  ^=^13  (1) — General  release  given  eipplpyer  by  employee  hidd  suMMiited 
by  valid  consideratioii. 

General  release,  given  by  the  president  and  scleral  manager  of  a  com- 
pany to  the  company  of  his  claims  of  any  nature  against  it  was  given 
for  a  valid  consideration  in  the  shape  of  payment  at  that  time  of  an 
amount  which  under  his  contract  of  employment  was  not  to  be  paid,  ex- 
cept as  the  funds  of  the  company  should  warrant,  and  its  effect  was  to 
cancel  the  contract  of  employment  and  to  relieve  the  company  or  its  a» 
signs  from  all  past  or  future  obligations  thereunder. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
rict. 

Action  by  Harry  F.  McGarvie  against  the  Bronx  Exposition,  In- 
orporated.     From  a  judgment  for  plaintiff,  defendant  appeals.    Re- 

e=»For  oUier  cases  s«e  same  topic  &  KET-NXJMBER  in  all  Key-Numbered  Digests  A  Indexes 
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versed,  and  judgment  directed  dismissing  the  complaint  on  the  merits, 
etc. 
Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Clarence  J.  Hand,  of  New  York  City^  for  appellant. 
Thomas  E.  Shea,  of  New  York  City,  for  respondent. 

GUY,  jh.  This  action  is  brought  to  recover  three  weeks'  unpaid  salary 
alleged  to  be  due  under  an  express  contract  of  employment.  The  an- 
swer is  a  general  denial,  and  sets  up,  as  a  separate  defense,  payment 
and  accord  and  satisfaction. 

The  evidence  establishes  that  on  March  31,  1917,  a  valid  contract  of 
emj^oyment  was  entered  into  between  plaintiff  and  defendant,  where- 
by plaintiff  was  employed  to  "devote  his  entire  time,  attention,  and  en- 
ergies in  executive  and  general  managerial  capacities'*  for  the  term  of 
five  years,  for  a  term  beginning  the  31st  day  of  March,  1917,  at  an  an- 
nual salary  of  seventy-five  hundred  ($7,500)  dollars,  "payable  weekly 
as  tlie  funds  of  the  company  shall  warrant,"  and  in  addition  thereto 
a  participation  to  the  extent  of  10  per  cent,  in  the  net  annual  profits 
of  the  company,  and  plaintiff  immediately  thereafter  entered  upon  the 
performance  of  his  duties  pursuant  to  said  contract. 

At  a  meeting  of  the  board  of  directors  of  the  company  shortly  sub- 
sequent to  March  31,  1917,  by  mutual  consent  said  contract  was  modi- 
fied by  increasing  the  salary  to  $10,000  per  year,  and  reducing  plaintiff's 
share  of  the  earnings  of  the  company  to  5  per  cent,  gross,  instead  ot 
10  per  cent,  net ;  there  being  no  other  modification  of  the  contract.  For 
a  considerable  period  of  time  prior  to  November  10,  1919,  plaintiff's 
salary  was  unpaid,  owing  to  the  fact  that  the  company  was  in  need  ot 
additional  capital,  the  unpaid  salary  aggregating  about  $4,000,  for 
which  plaintiff  had  made  demand  and  the  company  had  refused  pay- 
ment, and  the  attorney  for  the  defendant  company,  Mr.  Hand,  was  by 
resolution  of  the  company  duly  authorized  to  negotiate  with  plaintiff 
a  settlement  of  said  claim. 

In  February,  1919,  plaintiff  had  delivered  to  Mr.  Hand  his  resigna- 
tion, with  the  date  blank,  as  president  of  the  defendant  company,  which 
resignation  had  never  been  formally  accepted  by  the  company.  Nego- 
tiations had  been  entered  into  with  one  of  the  stockholders  of  defendant 
company  and  other  parties  for  the  floating  of  an  issue  of  bonds,  and  the 
attorney  of  the  defendant  testified  that  he  informed  plaintiff  that  one 
of  the  conditions  insisted  upon  by  the  parties  who  contemplated  pur- 
chasing the  whole  or  part  of  said  issue  of  bonds  was  that  the  company 
"should  wind  up  all  claims  of  whatsoever  nature."  On  November  10, 
1919,  Hand,  representing  the  company,  paid  to  the  plaintiff  the  aggre- 
gate amount  of  back  salary  claimed  by  plaintiff,  $3,910.90,  said  payment 
being  $2,000  in  bonds  and  the  balance  in  cash,  and  at  that  time  the 
plainti"ff  executed  and  delivered  to  said  company,  through  Mr.  Hand, 
its  attorney,  two  releases,  which  had  been  prepared  by  said  attorney 
— one  a  qualified  release  which  provides,  among  other  things :  "Where- 
as, said  Harry  F.  McGarvie,  Esq.,  is  a  large  stockholder  in  Said  com- 
pany, and  in  view  of  the  present  financial  condition  of  the  company. 
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and  its  very  large  indebtedness  to  various  persons  and  corporations, 
is  desirous  of  preventing  its  bankruptcy,  protecting  his  stock  interest, 
and  of  creating  a  plan  for  the  future  operation  of  said  company  suitable 
to  its  needs ;  and  whereas,  to  that  end  said  Harry  F.  McGarvie,  Esq., 
is  willing  to  release  any  and  all  right  which  he  now  has  or  may  here- 
after acquire  under  said  resolution  above  mentioned  (referring  to  the 
resolution  modifying  plaintiff's  participation  in  the  profits  of  said 
company  as  general  manager  thereof)  :  Now,  therefore,  in  considera- 
tion of  the  premises,  *  *  *  I,  the  said  Harry  F.  McGarvie,  Esq., 
do  hereby  grant  and  assign,  quitclaim  and  release,  from  the  date  of  the 
filing  of  these  presents  with  the  Bronx  Exposition,  Incorporated,  to  the 
holder  hereof,  all  my  right,  title,  and  interest  in  and  to  any  com- 
pensation, earning,  or  other  right  which  I  may  now  have  or  may  here- 
after acquire  under  the  resolution  of  the  board  of  directors  of  the 
Bronx  Exposition  made  on  July  13, 1917,  or  in  any  amendment  or  modi- 
fication thereof,  reading  as  follows:  'Resolved,  that  company  hereby 
accepts  the  offer  of  Mr.  McGarvie  to  modify  his  participation  in  the 
profits  of  the  company  as  part  of  his  compensation  as  general  manager 
of  this  company  as  fixed  in  resolution  of  this  board  of  March  31,  1917, 
from  ten  (10%)  per  cent,  for  five  years  to  the  equivalent  of  five  (5%) 
per  cent,  of  the  gross  annual  earnings  of  the  company'  *  *  *"; 
the  other,  a  general  release  whereby  plaintiff  released  and  forever  dis- 
charged defendant,  its  representatives  and  assigns,  "of  and  from  all 
and  all  manner  of  action  and  actions,  suits,  debts,  dues,  *  *  * 
contracts,  controversies,  agreements,  promises,  *  *  *  J  ever  had, 
now  have,  or  which  my  heirs,  executors,  or  administrators  hereafter 
can,  shall,,  or  may  have,  for,  upon,  or  by  reason  of  any  matters,  cause, 
or  thing  whatsoever  from  the  beginning  of  the  world  to  the  day  of  the 
date  of  these  presents." 

After  the  execution  of  the  above  instruments  plaintiff  was  present 
at  the  meetings  of  the  company  down  to  September  10,  1920,  and  re- 
ceived his  salary  weekly  until  that  date.  He  now  sues  for  his  weekly 
salary  from  September  10,  1920,  to  October  1,  1920;  and  the  action  is 
based  on  the  express  contract  of  employment. 

It  is  the  contention  of  the  defendant  appellant  that  by  the  general 
release  given  November  10,  1919,  the  contract  of  employment  was 
terminated,  and  the  defendant  relieved  from  all  obligation  thereunder, 
and  that  whatever  payments  were  subsequently  made  to  plaintiff  were 
payments  not  based  upon  the  express  contract,  but  from  week  to  week 
for  services  actually  rendered.  Plaintiff's  contention  is  that  the  pay- 
ment of  $3,910.90  was  the  consideration  for  the  qualified  release,  and 
that  there  was  no  consideration  whatever  for  the  general  release,  which 
he  testified  he  signed  without  being  aware  of  its  contents,  the  same 
having  been  prepared  by  the  attorney  for  the  company.  The  evidence 
fully  establishes  that  the  payment  at  that  time  of  an  amount  which 
under  the  contract  was  not  to  be  paid,  except  as  the  funds  of  the  com- 
pany should  warrant,  was  a  consideration  for  both  releases;  the  gen- 
eral purpose  of  the  giving  of  said  releases  being  to  wipe  out  by  payment 
or  settlement  all  claims  of  plaintifiE  against  the  defendant  company  in 
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order  to  expedite  the  proposed  issue  of  bonds.  There  is  no  basis  for 
plaintiff's  contention  that  the  signature  to  the  general  release  was  ob- 
tained by  fraud,  concealment,  or  misrepresentation.  The  general  re- 
lease was  given  for  a  valid  consideration,  and  its  effect  was  to  cancel 
the  contract  of  employment  and  to  relieve  the  defendant  or  its  as- 
signs from  all  past  or  future  obligation  thereunder. 

No  cause  of  action  existing  under  the  express  contract,  and  there 
being  no  claim  based  on  a  quantum  meruit,  and  no  evidence  to  sup- 
port .such  claim,  defendant's  motion  made  at  the  close  of  the  case  to 
dismiss  the  complaint  should  have  been  granted. 

The  judgment  must  be  reversed,  and  judgment  directed  dismissing 
the  complaint  on  the  merits,  with  $30  costs  of  appeal  and  costs  in  the 
court  below  to  the  defendant  appellant.    All  concur. 


HOMEYER  ▼.  YAVERBAUBL 

(Snpreme  Ck)nrt,  Appellate  Divlsioii,  Second  Department.    May  20,  1921.) 

False  imprisonment  ^=>15(3) — Store  proprietor  held  not  liable  for  act  of 
mana^rer  in  cletidning  and  tlireatening  to  search  customer  for  lost  artide. 

Store  proprietor  was  not  liable  for  act  of  store  manager  in  threatening 
to  search  a  customer  for  an  article  that  he  claimed  was  missing  and  in 
detaining  customer  and  sending  for  the  police,  such  acts  not  being  within 
scope  of  his  authority ;  and  the  fact  that  the  proprietor  took  no  action 
when  some  one  telephoned  to  him  that  there  was  a  woman  in  his  store 
who  would  not  leaye  did  not  make  him  responsible,  since  such  information 
gave  him  no  notice  of  the  actual  situation. 

Kelly,  J.,  dissenting. 

Appeal  from  Trial  Term,  Queens  County. 

Action  by  Katherine  H.  Homeyer  against  Harry  Yaverbaum.  From 
a  judgment  for  plaintiflf,  and  from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.    Judgment  reversed,  and  complaint  dismissed. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  KELLY, 
and  JAYCOX,  JJ. 

Abraham  H.  Kesselman,  of  Brooklyn,  for  appellant. 
James  F.  Nugent,  of  New  York  City,  for  respondent 

JAYCOX,  J.  The  appellant  keeps  a  store  at  the  comer  of  Hamilton 
and  Atlantic  avenues,  Richmond  Hill,  borough  of  Queens.  The  plain- 
tiff  went  into  the  store  on  the  evening  of  July  11,  1917.  She  saw  the 
manager  of  the  store,  Meyer  Yaverbaum,  who  is  a  brother  of  the  de- 
fendant. At  her  request  the  manager  showed  her  some  small  handbags 
and  then  stooped  behind  the  counter  to  get  others.  Then,  according  to 
the  plaintiff's  story,  he  became  excited  and  said  there  was  a  bag  miss- 
ing, forbade  her  to  leave  the  store,  threatened  to  search  her,  and  sent 
for  the  police.  The  evidence  justified  a  finding  that  the  plaintiff  was 
put  in  duress  and  kept  in  the  store ;  that  she  was  humiliated  and  her 
feelings  hurt  by  the  implication  that  she  had  stolen  the  bag. 

^oFor  oUier  cases  lee  samt  topto  ft  KBT-NVMBBR  In  all  Kiei«Numtered  Diceats  A  Indexes 
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The  serious  question  in  the  case  is  as  to  the  responsibility  of  the  de- 
fendant for  what  his  manager  did.  The  court  charged  the  jury  that  if 
the  defendant's  brother  (the  manager)  was  in  charge  of  the  store,  rep- 
resenting him,  then  the  defendant  would  be  responsible  in  the  law  for 
the  action  of  his  brother.  It  is  not  claimed  that?  there  was  any  evidence 
in  the  case  justifying  the  charge  that  the  plaintiff  was  guilty  of  lar- 
ceny. The  action  bf  the  defendant's  manager  was  based  solely  upon 
suspicion.  In  Mali  v.  Lord,  39  N.  Y.  381,  at  page  384  (100  Am.  Dec.- 
448),  the  Court  of  Appeals,  per  Grover,  J.,  said : 

"  *  ♦  ♦  The  inquiry  is  whether  a  merchant,  by  employing  a  clerk  to  sell 
goods  for  him  in  his  absence,  or  a  superintendent  to  take  the  general  charge 
and  management  of  his  business  at  a  particular  store,  thereby  confers  author- 
ity upon  such  clerk  or  superintendent  to  arrest,  detain,  and  search  any  one 
suspected  of  having  stolen,  and  secreted  about  his  person,  any  of  the  goods 
kept  in  such  store.  If  he  does,  he  is  responsible  for  such  acts  of  the  clerk  or 
superintendent.  If  not,  then  such  acts  are  not  within  the  scope  of  the  author- 
ity delegated  to  the  superintendent,  and  the  employer  is  not  responsible  there- 
for, for  the  reason  that,  while  in  their  performance,  the  servant  Is  not  en- 
gaged in  the  business  of  the  master,  any  more  than  in  committing  an  assault 
upon,  or  slandering,  a  customer.  In  examining  this  question,  it  must  be  as- 
sumed that,  by  the  employment,  the  master  confers  upon  the  servant  the  right 
to  do  all  necessary  and  proper  acts  for  the  protection  and  preservation  of  his 
property,  to  protect  it  against  thieves  and  marauders,  and  that  the  servant 
owes  the  duty  so  to  protect  it  to  his  employer.  But  this  does  not  include  the 
power  in  question.  It  cannot  be  presumed  that  a  master,  by  intrusting  his 
servant  with  his  property  and  conferring  power  upon  him  to  transact  his 
business,  thereby  authorizes  him  to  do  any  act  for  Its  protection  that  he 
could  not  lawfully  do  himself  if  present.  The  master  would  not,  If  present, 
be  justified  in  arresting,  detaining,  and  searching  a  person  upon  suspicion, 
however  strong,  of  having  stolen  his  goods,  and  secreted  them  upon  his  per- 
son. The  authority  of  the  defendants  to  the  superintendent  could  not,  there 
fore,  be  implied  from  his  employment  The  act  was  not  done  In  the  business 
of  the  defendants,  and  they  were  not,  as  masters,  responsible  therefor." 

(This  case  seems  to  me  to  be  controlling  upon  this  appeal.  The  facts 
otthe  Mali  Case  are  almost  identical  with  the  facts  in  the  case  at  bar. 
Mjy  attention  has  been  called  to  no  case  in  which  that  case  has  been 
overruled  or  its  authority  lessened  in  any  way.  It  has  been  cited  a 
number  of  times,  but  usually  for  the  purpose  of  showing  how  the  facts 
in  that  case  differ  from  the  facts  of  the  case  then  under  consideration ; 
the  principle  of  law  enunciated  in  it  not  being  criticized.  >/ 

The  respondent  seeks  to  justify  the  verdict  by  claiming  that  this 
case  is  distinguishable  because  the  defendant  was  informed  of  the  sit- 
uation and  took  no  action  in  relation  thereto.  The  evidence,  however, 
does  not  bear  out  this  contention.  The  evidence  shows  merely  that 
some  one  telephoned  or  was  directed  to  telephone  the  defendant  that 
there  was  a  woman  in  the  store  who  would  not  leave.  This  gave  the 
defendant  no  information  or  notice  of  the  actual  situation. 

The  respondent  also  claims  that  the  instant  case  is  controlled  by 
Craven  v.  Bloomingdale.  54  App.  Div.  266,  66  N.  Y.  Supp.  525,  and 
Lynch  v.  Metropolitan  Elevated  Railway  Co.,  90  N.  Y.  77,  43  Am.  Rep. 
141.  If  I  am  correct  in  my  conclusion  that  the  facts  in  the  Mali  Case, 
supra,  are  closely  analogous  to  this  case,  then  the  Craven  Case,  supra, 
is  not  an  authority  here,  because  in  the  opinion  in  the  Craven  Case  it 
is  pointed  out  that  the  facts  in  that  case  differ  from  the  facts  in  the 
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Mali  Case.  In  the  L3mch  Case,  supra,  it  was  held  that  the  jury  was 
justified  in  finding  that  the  servant  of  the  defendant  acted  with  the 
express  authority  of  the  defendant. 

I  therefore  cannot  escape  the  conclusion  that  it  is  the  duty  of  this 
court  to  reverse  the  judgment  and  to  dismiss  the  complaint,  with  costs. 

BLACKMAR,  P.  J.,  and  MILLS  and  RICH,  JJ.,  ccmcur. 
KELLY,  J.,  dissents. 


PEOPLE  ex  rel.  CTTY  OF  NEW  YORK  v.  QUEENS  CJOUNTT  WATER  CO. 

(Supreme  Ck>tirt,  Appellate  Division,  Second  Department    June  3,  1921.) 

Manifamus  ^»181  (5) — Where  there  is  doubt  about  the  authority  of  a  eomniift- 
sioner  ordering  water  company  to  make  structural  additioiw,  writ  of  mao- 
damus  should  be  alternative^  axid  not  peremptory. 

Before  a  water  company  sbould  be  coerced  into  obedience  of  executive 
orders  of  the  municipal  commissioner  of  water  supply,  it  should  have  a 
hearing  regarding  such  orders,  and  how  far  they  commit  the  city  for 
compensation  for  the  new  hydrants  and  otiier  additional  outlays  involved, 
and  where,  under  the  terms  of  the  Greater  New  York  Charter,  the  power  of 
tne  commissioner  alone  to  contract  for  and  obligate  the  city  to  pay  for  tne 
new  additions  appears  in  doubt,  a  peremptory  writ  should  not  be  granted, 
but  only  an.  alternative  writ. 

Mills,  J.,  dissenting. 

Appeal  from  Special  Term,  Queens  County. 

Application  by  the  People,  on  the  relation  of  the  City  of  New  York, 
against  the  Queens  County  Water  Company,  for  a  peremptory  writ  of 
mandamus  to  compel  the  defendant  to  install  forthwith  at  its  own  ex- 
pense fire  hydrants  and  a  water  main  in  the  Borough  of  Queens  (Rock- 
away  Peninsula).  From  an  order  granting  the  writ,  defendant  appeals. 
Order  modified,  to  direct  an  alternative  Writ  of  mandamus. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  PUTNAM,  KEL- 
LY, and  JAYCOX,  JJ. 

Henry  De  Forest  Baldwin,  of  New  York  City,  for  appellant. 

Elliot  S.  Benedict,  of  New  York  City  (John  P.  O'Brien,  Corp.  Coun- 
sel, John  F.  O'Brien,  and  Robert  J.  Culhane,  all  of  New  York  City,  on 
the  brief),  for  respondent. 

PER  CURIAM.  Considering  the  peculiar  situation  of  the  parties, 
the  majority  of  the  court  are  of  the  view  that  a  peremptory  writ 
should)  not  at  first  be  issued. 

A  serious  difficulty  has  arisen  as  to  compensation.  Therefore,  be- 
fore the  respondent  should  be  coerced  into  obedience  of  these  "execu- 
tive orders"  of  the  municipal  commissioner  of  water  supply,  defendant 
should  have  a  hearing  regarding  such  "executive  orders,"  and  how  far 
they  commit  the  city  for  compensation  for  such  new  hydrants,  and  for 
the  additional  outlays  involved  in  such  a  water  supply  for  fire  extin- 
guishing purposes.    Where  liability  for  compensation  is  plain,  so  that 
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the  service  may  be  ifairly  recompensed,  such  a  peremptory  writ  may  be 
a  proper  remedy  of  the  mtmicipality.  But  under  the  terms  of  the  char« 
ter  of  Greater  New  York  the  power  of  the  commissioner  alone  to  con- 
tract, and  the  obligation  to  pay  for  the  new  structural  additions,  ap- 
pear in  doubt. 

Accordingly,  instead  of  a  peremptory  writ,  an  alternative  writ  of 
mandamus  will  be  directed. 

MILLS,  J.,  votes  to  affirm,  upon  the  ground  that  the  company  has 
ample  remedy  under  the  statute,  and  a  just  public  policy  requires  that 
the  execution  of  the  order  shall  not  await  the  determination  of  the 
question  of  the  fairness  of  the  rate. 

Settle  order  on  notice. 


In  re  GAFFEEira  WILL. 

(Supreme  Conrt,  Appellate  Diylslon,  Second  Department.    June  10»  1921.) 

L  Descent  and  distribution  <&=»47<3)— Son  born  after  ezenitliMi  of  fathet'fl 
will  entitled  to  same  rights  as  if  father  liad  died  intestate. 

Under  Decedent  Estate  Law,  $  35,  a  son  born  after  execution  of  father's 
will,  but  before  father's  death,  held  entitled  to  take  as  if  father  had  died 
Intestate,  where  will  made  no'  provision  as  to  ehndren  to.  be  bom  after 
execution  of  will. 

2.  Wills  <S^78,  79— Will  ambulatory,  and  effecMve  only  at  testator's  death. 

A  will  is  ambulatory  so  long  as  the  testator  lives,  and  only  becomes  ef- 
fective at  his  death. 

3.  Wills  Os>481— Meanioi;  and  effect  of  will  govenied  by  law  at  time  of  the 

testator's  death. 

For  the  meaning  and  effect  of  a  will,  the  court  will  be  governed  by  the 
law  at  the  time  of  the  testator's  death. 

4.  Wflls  ^=^168— Not  revoked  by  testator's  subsequent  marriage,  In  view  of 

law  at  time  of  testator's  death,  notwitiistanding  ezeeutloa  prior  to  enact- 
ment of  such  law. 

Will  devising  one-third  of  testator's  estate  to  woman  who  subsequently 
became  testator's  wife  was  not  revoked  by  the  subsequent  marriage,  under 
Decedent  Estate  Law,  S  35,  providing  that  subsequent  marriage  does  not 
revoke  will,  where  provision  is  made  for  future  spouse  and  issue,'  or 
shows  an  intention  not  to  make  such  provision  in  effect  at  time  of  testa- 
tor's death,  though  will  was  executed  prior  to  enactment  of  such  section, 
at  a  time  when  the  will  would  have  been  revoked  by  subsequent  marriage; 
the  law  at  time  of  testator's  death  governing. 

Appeal  from  Surrogate's  Court,  Kings  County. 

In  the  matter  of  the  last  will  and  testament  of  Arthur  Henry  Gaff- 
ken,  deceased.  From  a  decree  admitting  a  paper  to  probate  as  deceas- 
ed's last  will  and  testament  (114  Misc.  Rep.  693,  187  N.  Y.  Supp.  255), 
contestant  appeals.    Affirmed. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  PUT- 
NAM,  and  JAYCOX,  JJ. 

Herbert  Parsons,  of  New  York  City,  for  appellant. 
Harry  W.  Kouweiihoven,  of  Brookl)m,  for  respondent 
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PUTNAM,  J.  [1]  On  June  12,  1914,  testator  made  the  will  pro- 
bated, in  which  he  gava  one-third  of  his  estate  to  Mary  Louise  Krom, 
and  the  remaining  two-thirds  to  his  mother,  Adelheid  Gaflfken,  and 
appointed  executors.  On  June  14th  (two  days  later)  he  married  this 
Mary  Louise  Krom,  to  whom  on  February  3,  1916,  was  bom  the  son, 
William  Eugene.  Testator  died  December  10,  1920,  leaving  surviving 
his  mother,  wife,  and  son.  No  question  is  made  as  to  the  son,  since 
he  stands  with  the  full  rights  as  if  the  father  died  intestate. 

Before  September  1,  1919,  there  survived  in  New  York  an  old  dis- 
tinction between  husband  and  wife  as  to  revocation  of  wills.  As  to  a 
man,  his  marriage,  with  birth  of  issue,  worked  an  inferential  revoca- 
tion of  a  will  executed  before  marriage.  But,  as  to  an  unmarried  wo- 
man, marriage  alone  revoked  a  prior  will.  2  Rev.  Stat.  pt.  2,  tit.  1,  art. 
3,  §  43;  Forse  &  Hembling's  Case,  4  Coke  Rep.  61.  This  disparity 
was  removed  in  England  by  the  Statute  of  Wills,  St.  1  Vict.  c.  26 
(taking  effect  in  1838).  See  3  Jarman  on  Wills  (Am.  Ed.  1881),  p. 
783.  This  sex  equality  as  to  revocation  did  not  have  full  recognition  in 
New  York  until  1919.  The  essential  difference,  however,  is  the  effect 
of  this  inferential  revocation.  The  earlier  authorities  regarded  mar- 
riage and  issue  (or  without  issue,  in  case  of  a  woman)  as  counter- 
manding the  entire  will  Thus  in  Forse  &  Hembling's  Case,  supra,  the 
court  said : 

"This  taking  of  hnsband  being  In  the  case  at  bar  her  proper  act,  shaH 
amount  to  a  countermand  in  law."    4  Coke  Bep.  61b. 

The  history  of  the  gradual  recognition  of  the  doctrine  of  a  presumed 
revocation  is  shown  in  Brush  v.  Wilkins,  4  Johns.  Chan.  506. 

By  the  law  in  force  in  1912 — ^Decedent  Estate  Law  (chapter  13  of 
Consol.  Laws),  in  effect  in  1909— revocation  was  inferred  from  mar- 
riage and  birth  of  issue,  "unless  provision  shall  have  been  made  for 
such  issue  by  some  settlement,  or  unless  such  issue  shall  be  provided 
for  in  the  will,  or  in  such  Mray  mentioned  therein,  as  to  show  an  in- 
tention not  to  make  such  provision."  The  1919  amendment  (chapter 
293,  §  1)  with  more  exact  discrimination  left  only  a  partial  revocation. 
It  read: 

"Sec.  86.  Revocation  hy  Marriage.  If  after  making  any  wiU,  sneh  testa- 
tor marries,  and  the  husband  or  wife,  or  any  issue  of  such  marriage,  survlyes 
the  testator,  such  wiU  shall  be  deemed  revoked  as  to  them,  unless  provision 
shall  have  been  made  for  them  by  some  settlement,  or  they  shall  be  provided 
lor  in  the  will,  or  in  such  way  mentioned  therein  as  to  show  an  intention 
not  to  make  such  provision;  and  such  surviving  husband  or  wife,  and  the 
Issue  of  such  marriage,  shall  be  entitled  to  the  same  rights  in,  and  to  th« 
same  share  or  portion  of  the  estate  of  said  testator  as  they  would  have  been. 
If  such  win  had  not  been  made.  No  evidence  to  rebut  any  sach  presumption 
of  revocation  shall  be  received,  except  as  herein  provided." 

Mrs.  Gaffken,  the  appellant,  would  naturally  benefit  under  the  earlier 
wording  of  section  35,  in  force  when  the  will  was  executed.  -The  will 
did  not  provide  for  issue,  and  made  no  mention  thereof,  and  showed 
nb  intention  to  disinherit.  This  would  lead  to  a  complete  revocation 
according  to  the  earlier  statute. 

By  act  of  1919  this  is  otherwise,  because  the  will  may  be  read  as 
having  provided  for  the  widow  by  the  antenuptial  bequest     Which 
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law  prevails — ^the  statute  in  force  at  time  the  will  is  executed,  or  that 
at  testator's  death  ? 

[2]  Although  a  will  is  ambulatory,  so  long  as  the  testator  lives,  and 
only  becomes  effective  at  his  death  ("voluntas  est  ambulatoria  usque 
extremum  vitae  exitum"),  there  is  respectable  authority  for  the  view 
that  the  law  in  force  at  time  of  execution  controls  the  requirements 
of  formalities  and  attestation.  Packer  v.  Packer,  179  Pa.  580,  36  Atl. 
344,  57  Am.  St.  Rep.  615. 

[3,  4]  But  for  the  meaning  and  effect  of  the  will  we  are  to  look  to 
the  law  at  time  of  the  testator's  death.  Wynne's  Lessee  v.  Wynne,  2 
Swan  (Tenn.)  405,  58  Am.  Dec.  66  (1852) ;  Price  v.  Taylor,  28  Pa.  95, 
107,  70  Am.  Dec.  105;  Obecny  v.  Goetz,  116  App.  Div.  807,  808,  102 
N.  Y.  Supp.  232;  Matter  of  Cutler's  Will,  114  Misc.  Rep.  203,  186 
N.  Y.  Supp.  271 ;  Matter  of  Schuster's  Will,  111  Misc.  Rep.  534,  181 
N.  Y.  Supp.  500;  Lorieux  v.  Keller,  5  Iowa,  196,  68  Am.  Dec.  696 
Otherwise  new  legislation  would  never  begin  to  take  eflfect  until  after 
the  prior  wills  had  been  outlived. 

Hence  I  advise  that  the  decree  of  the  Surrogate's  Court  of  Kings 
County  be  affirmed,  with  costs  to  all  parties  appearing,  payable  out  of 
the  estate.    All  concur. 


ROSTLE  textile:  MILLS,  Int.,  v.  HEAPHT. 

(Supreme  Court,  Appellate  Term,  First  Department.    June  9,  1921.) 


Goaranty  ^=»4— Agreement  to  advanDe  to  eorporatlMi  suma  neeessaiy  to  eany 
on  its  business  held  not  a  guaranty  of  nor  agreemeat  to  pay  eiaim  against 
eorporation. 

An  agreement  between  a  person  and  stockholders  and  officers  of  a 
corporation,  whereby  such  petson  agreed  "to  advance  to  the  company 
such  sums  as  he  shall  find  are  necessary  to  carry  on  the  business  during 
the  time  in  which  the  above  matters  are  being  investigated,  as  same  shall 
be  required,"  held  neither  a  guaranty  of  nor  an  agreement  to  pay  a  claim 
against  the  corporation. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Nmth  Dis- 
trict. 

Action  by  the  Rosyle  Textile  Mills,  Incorporated,  against  Archibald 
C.  Heaphy.  Judgment  for  plaintiff,  after  a  trial  by  a  judge  without  a 
jury  and  defendant  appeals.     Reversed,  and  complaint  dismissed. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Charles  S.  Noyes,  of  New  York  City,  for  appellant. 
Charles  S.  Rosenthal,  of  New  York  City,  for  respondent. 

BIJUR„  J.  Plaintiif  claims  to  have  been  a  creditor  of  the  Jewell 
Embossing  Company,  Incorporated.  In  August,  1920,  an  agreement 
was  entered  into  between  defendant  and  two  individuals,  who  were 
stockholders  and  officers  of  that  company,  whereunder  defendant 
agreed  "to  advance  to  the  company  such  sums  as  he  shall  find  are  nec- 
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e<?sary  to  carry  on  the  business  during  the  time  in  which  the  above 
matters  are  being  investigateci,  as  same  shall  be  required."  This  was 
neither  a  guaranty  of  nor  an  agreement  to  pay  plaintiflPs  claim. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed  on  the 
merits,  with  costs.   All  concur. 


BATE  V.  BRENACK  STEVEDORINO  CO.,  Inc.,  el  aL 

(Supreme  Court,  Appellate  Division,  Second  Department.    June  10, 1921.) 

1.  Receivers  €=»179— Receiver  held  to  have  no  interest,  so  as  to  be  entitled  to 

become  party  to  foredosure  bMcul 

Notwithstanding  appointment  of  a  receiver  by  the  United  States  coart, 
title  to  real  property  remains  in  the  defendant  corporation,  and  a  receiver, 
therefore,  has  no  interest  in  the  subject-matter  of  the  action  or  in  the 
real  property,  within  Code  Civ.  Proc  §  1542,  so  as  to  be  entitled  to-  inter- 
vene in  foreclosure  proceedings  against  the  corporation  as  a  matter  ot 
right ;  the  section  requiring  property  interest. 

2.  Receivers  <@^179— Recdver  should  not  be  made  party  to  foreclosure  pro- 

ceedings, in  the  exercise  of  tlie  court's  discreUoo. 

Where  it  did  not  appear  that  there  was  any  defense  to  foreclosure 
action  on  a  mortgage  executed  by  a  corporation,  or  that  the  corporation 
was  neglecting  its  duty  in  defending  the  action,  a  receiver  of  the  corpora- 
tion appointed  by  the  federal  courts  should  not  be  allowed,  in  the  discre- 
tion 6f  the  trial  court,  to  intervene  as  a  party  defendant. 

Appeal  from  Kings  County  Court 

Action  by  J.  Herbert  Bate  against  the  Brenack  Stevedoring  Company, 
Incorporated,  and  others.  From  an  order  of  the  County  Court,  permit- 
ting William  J.  Mahon,  receiver,  to  be  made  a  party  to  foreclosure  ac- 
tion, and  directing  that  summons  be  amended  accordingly,  and  the 
receiver  be  given  the  right  to  interpose  an  answer,  plaintiff  appeals. 
Order  reversed,  and  motion  denied. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  PUTNAM, 
and  JAYCOX,  JJ. 

Adelma  H.  Burd,  of  New  York  City,  for  appellant. 
John  B.  Knox,  of  New  York  City  (Edward  Ward  McMahon,  of 
New  York  City,  on  the  brief),  for  respondent  receiver. 

BLACKMAR,  P.  J.  [1]  The  receiver  was  appointed  as  custodian 
of  the  property  simply  with  such  powers  as  the  United  States  court 
that  appointed  him  conferred  upon  Tiim.  The  title  of  the  property  re- 
mained with  the  defendant  corporation,  and  the  receiver,  therefore,  had 
no  interest  in  the  subject  of  the  action  or  in  the  real  property,  within 
the  meaning  of  section  1542,  Code  Civ.  Proc.,  which,  as  we  understand 
it,  means  a  property  interest.  He  is  therefore  not  entitled  to  interven- 
tion as  a  matter  of  right. 

[2]  Neither  is  there  any  justification  for  making  him  a  party  in  the 
exercise  of  the  discretion  of  the  court,  for  Ae  petition  alleges  no  facts 
from  which  the  conclusion  can  be  drawn  that  diere  exists  any  defense 
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to  the  action,  or  that  the  corporation  itself  is  neglecting  its  duty  in  de- 
fending the  action.  There  exists,  therefore,  no  ground  for  making 
the  receiver  a  party.  Honegger  et  al.  v.  Wettstein  et  al.,  94  N.  Y.  252. 
Order  of  the  County  Court  of  Kings  County  reversed,  with  $10 
costs  and  disbursements,  and  motion  denied,  with  $10  costs.  All  con- 
cur. 


17li:iSER  ¥.  DBT  DOCK,  E.  B.  ft  B.  R.  CO. 

(Supreme  Court,  AppeUate  Term,  First  Department    June  9,  1021.) 

L  Carriers  <@=^321  (14)— Instruction  held  oroneous,  as  maldiig  carrier  in- 
surer of  safety  of  aligfhting  passenger. 

In  an  action  for  negligence  in  throwing  a  passenger  from  a  street  car 
step  while  she  was  alighting,  an  instrnction  that  defendant  owed  the  ob- 
ligation to  permit  the  plaintiff  to  alight  from  the  car  in  safety  was  er- 
roneous, as  being  equivalent  to  a  direction  of  a  verdict  for  the  plaintiff, 
because  it  made  defendant  liable  as  an  insurer  if  it  either  faUed  to  carry 
or  discharge  the  plaintiff  safely. 

2.  Carriers  <@=»303(1)— Not  insurer  of  safety  of  passenger  wlifle  alighting. 

A  street  railway  is  not  an  insurer  of  the  safety  of  a  passenger  while 
alighting  from  one  of  its  cars. 

Bijur,  J.,  dissenting. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Second  Dis- 
trict. 

Action  by  Sarah  Weiser  against  the  Dry  Dock,  East  Broadway  & 
Battery  Railroad  Company.  Judgment  for  plaintiff  for  $500  damages, 
and  defendant  appeals.    Judgment  reversed,  and  new  trial  granted. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Alfred  T.  Davison,  of  New  York  City  (Oliver  R.  Brant,  of  New 
York  City,  of  counsel),  for  appellant. 
Mortimer  W.  Solomon,  of  New  York  City,  for  respondent. 

GUY,  J.  Action  for  negligence  in  throwing  a  passenger  from  a 
street  car  step  while  she  was  alighting  from  the  car.  Plaintiff's  evi- 
dence tended  to  show  that  the  conductor  started  the  car  while  the  pas- 
senger was  getting  off.  Defendant's  evidence  strongly  tended  to  show 
there  had  been  no  accident  at  all. 

The  trial  judge  charged : 

•'Upon  entry  into  the  car  the  plaintiff  became  a  passenger  for  hire  on  that 
t^r,  and  the  defendant,  as  a  matter  of  law — and  I  diarge  you  that  to  be  the 
law — owed  it  to  the  plaintiff  to  carry  her  in  safety  from  the  point  where  she 
boarded  the  car  nntil  she  reached  the  point  oi!  destination,  the  point  she 
wanted  to  go  to;  and  while  she  was  a  passenger  on  that  car  the  defendant, 
as  a  matter  of  law,  was  to  carry  her  safely,  as  far  as  the  defendant  was 
concerned,  and  carrying  safely  does  not  mean  merely  while  the  car  was  in 
motion,  but  it  means  an  obligation  to  permit  boarding  the  car  in  safety, 
and  also  an  obligation  to  permit  the  plaintiff  to  alight  from  the  car  in  safety." 

[1,  2]  This  was  the  equivalent  of  a  direction  of  a  verdict  for  the 
plaintiff,  because  it  made  the  defendant  liable  as  an  insurer,  if  it  ei- 
ther failed  to  carry  or  to  discharge  the  plaintiff  safely.    It  was  duly 
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excepted  to.  A  carrier  is  not  an  insurer  of  the  safety  of  a  passenger 
while  alighting  from  a  street  car.  Stierle  v.  Union  Ry.  Co.,  156  N.  Y. 
70,  74,  50  N.  E.  419 ;  Beltz  v.  Buffalo  R.  &  P.  Co.,  222  N.  Y.  433,  436- 
437,  119  N.  E.  81 ;  Richardson  v,  Nassau  Electric  R.  R.  Co.,  190  App. 
Div.  529,  532,  180  N.  Y.  Supp.  109;  O'Brien  v.  N.  Y.  Ry.  Co.,  185 
App.  Div.  867,  870-872,  878,  174  N.  Y.  Supp.  116;  O'Neil  v.  N.  Y.  & 
Queens  Ry.  Co.,  121  App.  Div.  487,  106  N.  Y.  Supp.  128. 

Judgment  reversed,  and  a  new  trial  granted,  with  $30  costs  to  ap- 
pellant tp  abide  event. 

McCOOK,  J.,  concurs. 
BIJUR,  J.,  dissents. 


SPERLING  et  aL  ▼.  BABTON. 

(Supreme  Ck>nrt,  Appellate  Term,  First  Department    June  9,  1921.) 

Landlord  and  tenant  <9=»200(1M)'— Reasonable  rent  fixed  by  deducting  direct 
expenses  and  allowing  landlords  a  10  per  oent  retain  on  value  of  property 
at  a  liberal  appralsaL 

In  fixing  the  reasonable  rent  of  premises  under  Laws  1920,  c.  944,  pre- 
cluding landlord  from  recovering  unreasonable  and  oppressive  rent,  the 
court  will  deduct  only  direct  expenses  referable  to  the  care  of  the  premises, 
and  will  allow  the  landlords  a  10  per  cent,  return  on  the  value  of  th 
property  at  a  Uberal  appraisal. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict 

Action  by  Frederick  W.  Sperling  and  others  against  Elizabeth  G. 
Barton.  Judgment  for  plaintiff,  and  defendant  appeals.  Judgment 
modified. 

This  is  an  action  by  landlords  to  recover  for  the  use  and  occupancy 
of  premises  rented  to  defendants,  in  which  defendants  claimed  that  the 
amount  sought  to  be  recovered  was  unjust,  unreasonable,  and  oppres- 
sive, and  therefore  not  recoverable  under  Laws  1920,  c.  944.  The 
judgment  fixed  the  reasonable  rent  of  the  premises  at  $2,600  a  year, 
and  defendant,  claiming  such  amount  to  be  excessive,  appealed. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Joseph  Force  Crater,  of  New  York  City,  for  appellant. 
Frederick  W.  Sperling,  of  New  York  City,  for  respondents. 

PER  CURIAM.  Deducting  only  the  direct  expenses  referable  to 
the  care  of  the  premises,  and  allowing  the  landlords  a  10  per  cent,  re- 
turn upon  the  value  of  the  property  at  a  liberal  appraisal,  we  conclude 
that  the  rental,  to  be  reasonable,  should  have  been  fixed  at  $2,100. 

The  judgment  is  modified  accordingly,  with  $25  costs  of  the  appeal 
to  appellant. 
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BLAKE  V.  BREWAR  AMUSEAIENT  CO.,  Ine. 

(Supreme  Oourt,  Appellate  Term,  First  Department.    June  9,  1921.) 

Brokers  <@=^74 — Conimlssioii  for  purcfaasing  entire  stock  of  corporation  to  ob- 
tain lease  held  by  it  not  recoverable  a«;alnst  tlie  corporation. 

A  broker,  who  acted  as  such  In  the  purchase  of  the  entire  capital  stock 
of  a  corporation  for  the  purpose  of  obtaining  for  the  purchaser  a  nonas- 
signable lease  held  by  the  corporation,  could  not  recover  his  commission 
from  the  corporation ;  the  corporation  not  being  a  party  to  the  transac- 
tion, and  the  cause  of  action,  if  any,  being  against  the  individual  who 
owned  the  stock. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Ninth  Dis- 
trict. • 

Action  by  Charles  Blake  against  the  B  re  war  Amusement  Company, 
Incorporated.  Judgment  for  plaintiff,  after  a  trial  by  a  judge  without 
a  jury,  and  defendant  appeals.     Reversed,  and  complaint  dismissed. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Seley  &  Levine,  of  Brooklyn,  for  appellant. 

Jacob  I.  Wiener,  of  New  York  City,  for  respondent 

BIJUR,  J.  This  is  an  action  for  a  broker's  commission.  .Plaintiff 
was  the  broker  in  a  transaction  for  the  purchase  of  the  entire  capital 
stock  of  the  defendant.  The  purpose  of  the  purchase  was  to  obtain  the 
lease  of  a  moving  picture  house,  which  was  ijot  assignable ;  consequent- 
ly the  transaction  took  the  form  of  the  purchase  of  the  entire  stock  of 
the  company.  It  is  quite  evident  from  the  testimony  that  the  defend- 
ant was  no  party  to  the  transaction,  as  indeed  it  could  not  be;  so 
that,  if  there  is  any  cause  of  action,  it  is  against  the  individual  who 
owned  the  stock. 

Judgment  reversed,  with  $30  costs,  and  complaint  dismissed,  with 
costs.    All  concur. 


(115  Misc.  Rep.  506) 

A,  C.  &  H.  M.  HALL  REALTY  CO.  ▼.  MOOS  el  aL 

(Supreme  Ck)iirt,  Appellate  Term,  First  Department    June  9,  1921.) 

L  Landlord  and  tenant  <&:»278^,  New,  vol.  IIA  Key-Nou  Series— Tenant  held- 
ii^  over  is  no  longer  to  be  treated  as  trespasser  or  tenant  under  new  hii^ 
lug  on  same  terms. 

By  Laws  1920,  c.  944,  the  right  of  the  landlord  to  treat  tenants  holding 
over  either  as  trespassers  or  as  tenants  under  new  hiring  on  same  terms  as 
previous  leases  has  been  suspended,  and  a  new  form  of  tenancy  created, 
under  which  a  tenant  is  permitted  to  remain  in  possession  without  land- 
lord's permission,  and  the  latter  may  bring  action  for  a  fair  and  reason- 
able rent. 

2.  Landlord  and  tenant  <®=»200(1^)— In  landlord's  action  for  reasonable  rent, 
evidence  of  present  market  value  was  inadmissible. 

In  a  landlord's  action  against  tenant  holding  over  to  recover  reason- 
able rent,  it  was  error  to  admit  proof  of  present  mairket  value  of  premises, 
which  value  had  been  increased  because  of  exorbitant  rents,  since  proofs 
of  such  value  would  tend  to  Justify  landlord's  extortionate  demands,  and 
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ntomy  effect  of  Laws  1920,  c.  944,  intended  to  meet  Just  such  emergency, 
by 'permitting  court  to  determine  what  is  reasonable  rent. 

3.  Landlord  and  teoanl  «9=»200(lM)^In  aotlon  for  reaswiafale  rent,  present 
market  value  is  not  to  be  eonsidered  as  aifectiqg  net  Inoome. 

Laws  1920,  c.  944,  provide  that  bill  of  particulars  in  landlord's  action  for 
reasonable  rent  from  premises  shall  set  forth  the  gross  income  from  the 
building,  the  number  of  apartments,  rooms,  and  stores,  rent  received  for 
year  last  past,  and  consideration  paid  for  building,  assessed  valuation, 
taxes  for  the  current  year,  interest  charges  on  any  incumbrance,  and 
operating  expenses  with  reasonable  detail,  and  oth4r  facts  claimed  to  af- 
fect net  income,  but  such  provision  does  not  include  matters  dealing  with 
present  market  value,  which  can  in  no  sense  affect  the  net  Income  to 
which  the  landlord  is  entitled  on  his  investment. 


4.  Landlord  and  tenant  <d5»200<lH)— Aonoal  salary  of  laodiord'f  officers  not 
proper.  In  bill  of  particulars  as  to  amount  of  investment. 

In  landlord's  action  against  tenant  for  reasonable  rent  of  premises,  the 
IndusioB  of  annual  expenses  of  $10,000  for  salaries  of  ofl9icials  of  plaintiff 
company  in  the  bill  of  particulars  is  improper,  since  the  provision  of  Laws 
1920,  c.  944,  as  to  bill  of  particulars,  is  intended  to  limit  the  landlord  to 
such  proof  of  expenses  as  may  be  met  by  tenant  as  to  amount  of  the  in- 
vestment on  which  the  landlord  is  to  realize  reasonable  income. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fifth  Dis- 
trict. 

Action  by  the  A.  C.  &  H.  M.  Hall  Realty  Company  against  Leon 
Sidney  Moos  and  IS  others.  From  a  judgment  in  favor  of  plaintiff, 
defendants  appeal.  Reversed,  and  new  trial  ordered,  with  costs  to  ap- 
pellants to  abide  event. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Goldman  &  Unger,  of  New  York  City  (William  F.  Unger  and  Sam- 
uel Rubin,  both  of  New  York  City,  of  counsel),  for  appellants., 

Stotesbury  &  Miner,  of  New  York  City  (Louis  W.  Stotesbury,  of 
New  York  City,  of  counsel),  for  respondent 

GUY,  J.  The  tenants  herein  were  in  possession  under  leases  which 
expired  on  September  30,  1920,  and  the  complaint  alleges  that  defend- 
ants wrongfully  held  over  and  continued  in  possession  of  premises  oc- 
cupied by  them  after  the  expiration  of  said  leases  without  permission 
of  the  landlord,  and  demands  judgment  for  the  reasonable  value  of  the 
premises  so  occupied  by  defendants. 

[1]  Before  the  enactment  of  recent  legislation  the  landlord  would 
have  had  the  option  of  treating  the  tenants  either  as  trespassers  or  as 
tenants  under  a  new  hiring  upon  the  same  terms  as  the  previous  leases. 
By  chapter  944,  Laws  1920,  this  right  of  the  landlord  has  been  sus- 
pended, and  a  new  form  of  tenancy  created,  under  which  a  tenant  is 
permitted  to  remain  in  possession  without  permission  of  the  landlord, 
and  the  landlord  may  bring  an  action  to  recover  a  fair  and  reasonable 
rent  for  the  premises  while  in  possession  of  the  tenant.  See  Rogan 
et  al.  v.  Weiss  (App.  Term,  February,  1921)  187  N.  Y.  Supp.  443. 
This  action  was  therefore  brought  in  proper  form,  and  the  contetrtion 
of  defendants  appellants  that  they  must  be  treated  either  as  trespas- 
sers, in  which  event  the  complaint  should  have  been  dismissed,  or  as 
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tenants  for  a  new  hiring  under  the  terms  of  their  old  leases,  is  errone- 
ous. 

[2]  The  only  remaining  questions  to  be  considered  are,  first,  wheth- 
er incompetent  evidence  was  admitted  uoon  the  question  of  reasonable 
rental  value ;  and,  second,  whether  the  evidence  sustains  the  finding  of 
the  trial  judge  as  to  the  reasonable  rental  value  of  the  premises.  Over 
the  objection  and  exception  of  counsel  for  the  tenants,  proof  was 
admitted  as  to  the  present  market  value  of  the  premises,  a  value  largely 
based  upon  the  excessive  rentals  charged  by  owners  of  similar  proper- 
ty, which  led  to  the  emergency  the  statute  declared  existed  and  which 
the  statute  was  intended  to  remedy.  In  other  words,  to  permit  this  line 
of  proof  would  be  to  justify  extortionate  demands  on  the  part  of  land- 
lords by  proof  that  the  extortionate  demands  had  resulted  in  an  in- 
crease of  market  value  for  similar  property.  It  was  clearjy  the  intent 
of  the  Legislature  that  a  landlord  should  be  restricted  to  such  rentals 
as  would  yield,  not  a  reasonable  income  on  values  created  by  profiteer- 
ing methods,  but  a  reasonable  income  on  his  investment.  The  admis- 
sion of  such  proof  was  highly  prejudicial  to  the  defendants. 

[3]  A  motion  was  granted  by  the  trial  court  to  amend  the  bill  of 
particulars  to  conform  to  the  proof,  so  as  to  include  therein  matters  not 
contemplated  by  the  statute.  The  statute  provides  that  the  bill  of 
particulars  shall  set  forth  the  gross  income  derived  from  the  building, 
the  number  of  apartments,  rooms,  and  stores,  the  rent  received  for 
each  for  the  period  of  one  year  last  past,  the  consideration  paid  by 
the  landlord  for  tl^e  building,  the  assessed  valuation  of  the  property 
and  the  taxes  for  the  current  year,  the  annual  interest  charge  on  any 
incumbrance  paid  by  the  landlord,  the  operating  expenses  with  reason- 
able detail,  ''and  such  other  facts  as  the  landlord  claims  affect  his  net 
income  from  such  property."  This  provision  cannot  possibly  be  deem- 
ed to  include  matters  dealing  with  present  market  values,  which  can 
in  no  sense  affect  the  net  income  to  which  the  landlord  was  entitled. 
The  granting  of  said  motion  was  therefore  equally  erroneous. 

[4]  The  inclusion  in  the  item  of  annual  expenses  of  $10,000  for 
salaries  of  officials  of  the  plaintiff  company,  which  evidently  formed 
some  basis  for  the  rental  value  fixed  by  the  court,  is  also  imjustifiable. 
The  purpose  of  the  statutory  provision  for  the  bill  of  particulars  is 
to  limit  the  landlord  to  such  proof  as  may  be  met  by  the  tenant  as  to 
the  amount  of  the  investment  from  which  the  landlord  is  permitted 
to  realize  a  reasonable  income,  and  the  cost  of  maintenance  of  the 
premises — not  the  cost  of  maintenance  of  a  corporation  that  may  or 
may  not  have  a  much  larger  and  wider  field  of  operation. 

For  the  above  reasons,  the  judgment  must  be  reversed,  and  a  new 
trial  ordered,  with  $30  costs  to  appellants  to  abide  the  event;  said  costs 
as  of  one  appeal.    AH  concur. 
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CHAPMAN  T.  DICK. 

(Supreme  Court,  Appellate  Divlfiioii,  Second  Department.    Hay  18,  1921.) 

L  Ubd  and  aiaader  ^=^7(12)-— Id  action  for  libel,  eoinplaint  in  another  ease 
held  to  charge  plaintiff  with  crime. 

A  charge  in  a  complaint  in  another  action  that  the  plaintiff,  contrary 
to  his  right  and  duty  and  in  violation  of  the  trust  relation  that  he  bore 
to  a  corporation,  held  its  property  as  his  own,  charges  a  crime,  and  is 
libelous,  unless  privileged. 
Z.  Pleafing  ^=»350(3)— On  motion  for  Jadgment  on  pifidlngi^  eomplaint  must 
be  taken  as  tme^  as  though  an  dennrrer,  exeept  that  as  to  eonclnsions  of 
bw. 

On  a  motion  for  judgment  on  the  pleadings  in  an  action  for  libel,  the 
complaint  must  be  taken  as  true ;  but  this  does  not  include  the  allegation 
that  the  alleged  defamatory  matter  was  impertinent  and  not  privileged, 
which  is  a  mere  conclusion  of  law. 
t.  Pleading  ^=»346<1)— PriTflege  nsnally  matter  of  defense  in  action  for  libel, 
but  if  absolute  privilege  be  sliown  on  face  of  conni<ftint>  it  is  sabjeet  to 
objection  on  motion  for  Judgment  on  pleadhigs. 

Privilege  Is  usually  a  matter  of  defense  in  an  action  for  libel ;  but.  If 
the  complaint  shows  an  absolute  privilege  on  its  face,  it  is  demurrable, 
and  therefore  susceptible  to  attack  on  motion  for  judgment  on  the  plead- 
ings. 

4.  libel  and  slander  ^»S8  (3) —Defendant  not  barred  from  assertbig  a  defense 

of  privilege  in  pleadbig  in  former  action,  bjy  sustaining  of  demurrer  to 
sueh  pleadings. 

A  defendant,  in  an  action  for  a  libel  contained  in  defendant's  complaint 
in  a  former  case,  should  not  be  barred  from  asserting  the  defense  of  privi- 
lege because  of  an  order  in  the  former  action  sustaining  a  demurrer,  nor 
by  its  recital  that  the  demurrer  was  confessed,  particularly  where  the 
grounds  of  sustaining  It  were  not  shown,  because  the  words  would  be  ab- 
solutely privileged,  if  possibly  pertinent  or  material. 

5,  Libel  and  slander  ^=3»38(3) — ^Rule  as  to  absolute  privilege  in  plea^ngs  is 

broad  and  liberal. 

That  the  rule  as  to  absolute  privilege  in  pleadings  is  broad  and  liberal 
in  reference  to  actions  for  libel  therefor,  and  designed  to  protect  counsel, 
parties,  and  witnesses  in  judicial  proceedings,  and  Is  well  settled,  al- 
though its  application  to  particular  facts  leads  to  controversy. 
C  Libel  and  slander  <&»38(3) — ^Allegations  of  complaint  chaining  a  crime  held 
privileged. 

In  an  action  for  preliminary  injunction,  where  the  defendant -here  as 
plaintiff  there  alleged  ownership  of  bonds,  and  the  question  might  have 
been  raised  by  a  simple  denial,  his  allegation  that  contrary  to  right  and 
duty,  and  in  violation  of  his  trust,  the  defendant  therein  claimed  and 
held  bonds  as  his  own  property  which  belonged  to  a  corporation,  was  not 
merely  surplusage,  and  while  it  charged  crime,  it  was  privileged,  and 
will  sustain  an  action  for  libel. 

Appeal  from  Special  Term,  Westchester  County. 

Action  by  Robert  A.  Chapman  against  William  K.  Dick  for  libel.  On 
defendant's  motion  for  judgment  on  the  pleadings,  judgment  was  en- 
tered against  defendant,  and  he  appeals.  Order  affirmed,  with  costs 
and  disbursements. 

The  following  is  the  opinion  of  Young,  J.,  at  Special  Term : 

[1]  This  action  is  for  libel  and  the  defendant  moves  for  judgment  on  the 
pleadings.  It  appears  from  the  complaint  that  prior  to  the  commencement 
*  ■  ■  ■  ■ '  ■  »  I 

^s»For  other  cases  see  name  topic  &  KBY-NUMBBR  in  all  Key-Numbered  Digests  &  Indexes 
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of  this  action  the  plaintiff  instittited  an  action  in  this  court  against  the  defend- 
ant for  the  specific  performance  of  an  agreement  nnder  whidi  the  defendant 
held  certain  shares  of  capital  stock  of  the  Robert  Chapman  Company  as 
security  for  a  loan,  whiph  were  to  be  returned  to  the  plaintiff  upon  payment 
of  the  loan,  and  that  plaintiff  had  tendered  the  balance  due  and  demanded  the 
return  of  the  stock,  which  was  refused,  and  that  the  defendant  threatened  to 
vote  the  stock  at  the  annual  meeting  of  the  stockholders  of  the  corporation 
and  secure  control  of  the  election  of  directors  and  of  the  management  of  the 
corporation. 

The  complaint  in  that  action  also  alleged  as  follows :  "That  the  said  cor- 
poration was  founded  by  the  plaintiff,  that  the  plaintiff  is  its  president  and 
treasurer,  that  the  plaintiff  has  had  the  sole  control  and  management  of  the 
said  corporation,  and  is  its  active  executive  and  managerial  head,  and  that 
the  future  of  the  said  corporation  will  be  greatly  jeopardized  if  the  manage- 
ment and  control  by  the  plaintiff  is  interfered  with.  That  plaintiff  organ- 
ized and  carried  on  said  business.  That  the  plaintiff  is  the  owner  of  nearly 
one-third  of  the  capital  stock  of  the  said  corporation,  that  of  the  $76,000  bonds 
Issued  and  outstanding  the  plaintiff  owns  $50,000,  and  that  of  the  remaining 
Indebtedness  of  the  said  corporation,  aggregating  $&5,000  and  represented  by 
notes,  the  plaintiff  is  the  indorser  and  liable  for  the  payment  of  the  same." 

The  complaint  in  said  action  also  alleged  that  the  acts  and  conduct  of  de- 
fendant threatened  irr^arable  injury  to  plaintiff  unless  he  were  enjoined,  and 
that  the  plaintiff  had  no  adequate  remedy  at  law,  and  prayed  the  specific  per- 
foi-mance  of  the  agreement,  the  return  of  the  stock,  to  plaintiff  upon  pay- 
ment of  the  Indebtedness,  and  an  injunction  restraining  him  from  holding  the 
stock  and  restraining  the  corporation  from  holding  any  meeting  until  the  re- 
delivery of  the  stock  to  the  plaintiff. 

The  complaint  in  the  case  at  bar  alleges  that  in  that  action  the  defendant 
caused  to  be  served  an  answer  whicA  contained  the  defamatory  matter  com- 
plained of.  The  particular  paragrai^  containing  the  alleged  libel  is  as  fol- 
lows: "On  information  and  belief,  between  the  30th  day  of  June,  1915,  and 
the  19th  day  of  June,  1920,  the  plaintiff  has  appropriated  to  his  own  use 
large  sums  of  money,  the  property  of  the  Robert  Chapman  Company,  the 
amount  of  which  cannot  be  determined  except  by  an  accounting,  and  has  used 
and  appropriated  the  money  of  the  said  Robert  Chapman  Company  to  pur- 
chase bonds  of  the  said  Robert  Chapman  Company,  which  bonds  so  purchased 
with  the  money  of  the  said  Robert  Chapman  Company  the  plaintiff,  contrary 
to  his  right  and  duty  and  in  violation  of  the  trust  relation  which  he  bears  to 
the  said  company,  now  claims  and  holds  as  his  own  property.  The  amount  of 
the  funds  and  money  of  the  said  Robert  Chapman  Company  so  used  and 
appropriated  by  the  plaintiff  cannot  be  ascertained  and  determined,  except 
by  an  accounting." 

The  complaint  also  alleges  that  the  libelous  matter  was  intended  to  and  did 
charge  the  plaintiff  with  the  crime  of  grand  larceny.  The  complaint  further 
alleges  that  he  caused  a  demurrer  to  be  interposed  to  the  defense  and  counter- 
claim containing  the  libel,  and  that  the  demurrer  was  brought  on  for  argument 
and  was  sustained,  and  that  the  libelous  statements  were  wholly  incompetent, 
irrelevant,  and  immaterial  by  way  of  answer  or  defense  or  counterclaim  in  said 
action,  and  were  not  pertinent  to  the  issues  therein. 

The  pleadings  in  the  former  action  are  annexed  to  the  complaint,  as  well  as 
the  demurrer  and  order  sustaining  it,  and  are  made  a  part  thereof.  It  is  con- 
tended by  defendant  that  the  matter  complained  of  as  libelous  was  absolutely 
privileged  and  that  it  did  not,  as  alleged  by  plaintiff,  charge  the  crime  of  grand 
larceny.  The  latter  contention  is,  in  my  opinion,  clearly  unsound  and  recinlres 
no  further  consideration.  The  matter  complained  of,  in  my  opinion,  <dearly 
charges  a  crime,  and  unless  privileged  is  libelous. 

[2]  The  serious  question  involved  is  that  of  absolute  privilege.  Upon  this 
motion,  of  course,  the  allegation  of  fact  contained  in  the  complaint  must  be 
taken  as  true,  as  though  a  demurrer  had  been  interposed.  This,  however, 
does  not  include  the  allegation  that  the  alleged  defamatory  matter  was  imper- 
tinent and  not  privileged,  which  is,  of  course,  a  mere  conclusion  of  law. 

[({]  Privilege  is  usually  a  matter  of  defense;  but,  if  the  complaint  shows 
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an  abeoltite  privilege  on  Its  face,  it  ifi  demurrable  (Gorwln  ▼.  Berkwitz,  190 
App.  Div.  952,  179  N.  Y.  Supp.  915),  and  therefore  susceptible  to  this  motion 
for  judgment 

[4]  Nor  should  the  defendant  be  barred  from  asserting  the  defense  of  privi- 
lege because  of  the  order  sustaining  the  demurrer  in  the  former  action  (Dada 
V.  Piper,  41  Hlun,  254) ;  nor  by  its  recital  that  the  demurrer  was  con- 
fessed.^  Such  confession  adds  no  more  to  the  effect  of  the  order  than  if  it 
were  granted  after  strenuous  opposition.  Whether  the  demurrer  was  sus- 
tained because  the  alleged  counterclaim  did  not  state  a  cause  of  action,  or 
that  it  was  one  which  could  not  be  intei  posed,  or  that  the  allegations  were  in- 
sufficient as  a  defense,  does  not  appear.  Assuming  it  was  sustained  upon  all 
the  grounds  asserted  by  plaintiff,  the  order  in  no  way  determines  that  the 
alleged  libelous  matter  was  not  and  could  not  possibly  be  relevant  or  pertinent 
to  the  issues;  notwithstanding  such  determination,  they  might  still  be  perti- 
nent In  other  words,  in  my  opinion,  the  question  of  absolute  privilege  of  the 
matter  complained  of  is  not  to  be  tested  as  a  mere  matter  of  pleading.  If  it 
could  possibly  be  pertinent  or  material,  the  privilege  is  absolute. 

[d]  The  role  as  to  absolute  privilege  is  a  broad  and  liberal  one,  designed  for 
the  protection  of  counsel,  imrties,  and  witnesses  in  a  judicial  action  or  pro- 
ceeding. The  rule  itself  is  well  settled,  but  its  ai^lication  to  particular  facts 
alleged  has  led  to  much  controversy  and  is  often  difficult 
.  [6]  One  of  the  earliest  cases,  decided  nearly  a  century  ago^  la  Ring  v. 
Wheeler,  7  Cow,  725.  In  that  case  the  alleged  slander  was  uttered  by  the 
defendant  in  addressing  referees  in  a  former  action  in  which,  plaintiff  had 
been  a  witness  and  charging  the  plaintiff  with  perjury.  The  case  came  before 
the  court  upon  a  motion  in  arrest  of  judgment  and  the  court  held  that  the 
words  proved  were  actionable  in  themselves  unless  justified  by  the  occasion 
and  manner  of  speaking,  but  said  that  on  the  motion  in  arrest  they  could  not 
look  out  of  the  record,  and  were  not  in  a  position  to  determine  whether  the 
charge  made  by  defendant  was  pertinent  to  the  cause  or  not,  because  the  de- 
fendant had  omitted  to  put  the  facts  constituting  his  defense  upon  the  record. 
The  court  therefore  denied  the  motion,  saying  that  they  were  not  authorized 
to  say  what  did  not  appear,  that  the  words  were  not  spoken  maliciously, 
that  they  were  pertinent  to  the  issue,  that  there  was  color  for  making  the  im- 
putation, and  that  they  were  not  spoken  with  design  to  slander  plaintiff. 

In  Hastings  v.  Lusk,  22  Wend.  410,  84  Am.  Dec.  830,  the  alleged  slander 
was  for  speaking  words  charging  plaintiff  with  perjury  while  testifying  be- 
fore a  magistrate  on  the  return  of  a  warrant  Issued  against  defendant.  The 
court  in  that  case  laid  down  the  rule  as  to  absolute  privilege  as  follows: 
"Upon  a  full  consideration  of  all  the  authorities  on  the  subject,  I  think  that  the 
privilege  of  counsel  in  advocating  the  causes  of  their  client,  and  of  parties 
who  are  conducting  their  own  causes,  belongs  to  the  same  class  where  they 
have  confined  themselves  to  what  was  relevant  and  pertinent  to  the  question 
before  the  court,  and  that  the  motives  with  which  they  have  spoken  what  was 
relevant  and  pertinent  to  the  cause  they  were  advocating,  cannot  be  questioned 
in  an  action  of  slander.  Thus  far  it  appears  to  be  necessary  to  extend  the 
privilege  for  the  protection  of  the  rights  of  parties,  as  those  rights  may  some- 
times be  Jeopardized  if  counsel  were  restrained  from  commenting  freely  upon 
the  characters  of  witnesses  and  the  conduct  of  parties,  when  such  comments 
were  relevant,  for  fear  of  being  harassed  with  slander  suits  and  attempts  to 
prove  they  were  actuated  by  malicious  motives  in  the  discharge  of  their  duty." 
22  Wend.  417,  34  Am.  Dec.  330. 

Gilbert  v.  People,  1  Den.  41,  43  Am.  Dec.  646,  was  an  action  for  criminal 
libel,  consisting  of  matter  set  forth  in  the  declaration  in  a  former  action  for 
trespass  for  entering  plaintiff's  close  and  taking  and  killing  divers  sheep,  etc., 
which  charged  that  the  defendant  was  reported  to  be  fond  of  sheep,  bucl^s,  and 
ewes,  and  of  wool,  mutton,  and  lamb,  and  in  the  habit  of  biting  sheep,  and 
that,  if  guUty,  he  -ought  to  be  hanged  or  shot  The  court  laid  down  the  rule 
that  "if  what  is  said  or  written  is  pertinent  and  material  to  the  controversy, 
the  protection  to  parties  and  those  who  represent  them*"  (for  all  stand  on 
the  same  ground)  is  absolute  and  unqualified,  and  no  one  shall  be  permitted  to 
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allege  that  it  is  done  with  malice,"  but  held  that  the  libel  for  whidi  the 
defendant  was  indicted  was  not  relevant  or  pertinent 

In  Garr  v.  Selden,  4  N.  Y.  91,  it  appeared  that  an  attorney  had  sned  his 
client  for  professional  services,  and  the  client  gave  notice  that  he  would  prove 
on  the  trial  that  the  attorney  conducted  suits  and  attended  to  business  for 
which  compensation  was  claimed  in  so  careless,  unskillful,  undue,  and  improp- 
er manner  as  to  render  the  services  of  no  value.  The  attorney  moved  to  strike 
out  the  notice  as  false,  and  the  client  in  resisting  the  motion  filed  an  affidavit 
stating  that  plaintiff  had  revealed  confidential  communications  made  to  him  in 
his  professional  capacity  by  the  defendant  and  relating  to  some  portion  of  the 
business  in  question,  for  the  purpose  of  assisting  another  person  who  had  an 
interest  adverse  to  the  defendant,  and  that  defendant  combined  and  colluded 
with  that  person  to  injure  the  defendant.  The  matter  contained  in  this  affi- 
davit was  alleged  to  be  libelous,  but  it  was  held  on  demurrer  that  It  was  perti- 
nent to  the  motion,  and  therefore  privileged,  and  that  no  action  for  libel 
would  lie. 

In  Marsh  v.  Ellsworth,  50  N.  Y.  300,  the  alleged  libel  was  contained  in 
filed  objections  to  the  discharge  of  a  bankrupt  in  which  the  defendant  charged 
the  bankrupt  with  procuring  plaintiff  to  testify  fblsely  as  to  who  were  partners 
in  a  firm  and  as  to  the  connection  of  the  bankrupt  therewith,  and  it  was  held 
that  the  question  as  to  whether  the  evidence  of  plaintiff  was  true  or  false  was 
material  and  pertinent  and  therefore  privileged. 

In  Aylesworth  v.  St.  John,  25  Hun,  156,  the  alleged  libel  consisted  in  the 
addition  by  a  justice  of  the  peace  to  an  amended  return  to  the  County  Court, 
which  stated  that  the  plaintiff  had  slipped  a  bogus  answer  among  the  justlce*8 
papers.  The  court  said  that  the  alleged  libel  was  made  in  the  course  of  a 
judicial  proceeding,  and  was  therefore  privileged,  first,  if  it  was  pertinent  ana 
material,  or,  second,  if  the  defendant  believed  it  to  be  pertinent  and  material, 
and  whether  he  did  so  or  not  is  a  question  of  fact,  and  that,  as  the  testimony 
was  not  before  the  court,  they  could  not  say  that  the  referee  was  not  Justified 
in  holding  that  the  defendant  believed  the  alleged  libel  to  have  been  per- 
tinent and  material.  The  case  last  cited  does  not  seem  to  pass  upon  the  ques- 
tion of  absolute  privilege  of  the  alleged  libel,  but  makes  the  privilege  dependent 
upon  a  question  of  defendant's  belief  as  to  whether  it  was  pertinent  or  ma- 
terial. This  seems  to  be  contrary  to  the  general  doctrine  that,  where  the 
facts  are  undisputed,  the  question  as  to  whether  they  were  pertinent  or  ma- 
terial was  one  of  law  for  the  court.  It  would  seem,  therefore,  that  the  libel 
in  the  case  was  in  effect  held  to  be  not  pertinent  or  material,  and  therefore 
to  give  only  a  qualified  privilege  dependent  only  upon  the  defendant's  belief. 

In  Moore  v.  M.  N.  Bank,  123  N.  Y.  421,  25  N.  E.  1048,  11  L.  B.  A.  753, 
the  alleged  libelous  matter  was  contained  in  a  statement  made  to  the  sureties 
on  the  bond  of  a  defaulting  cashier,  and  repeated  in  a  bill  of  particulars  in  an 
action  on  the  bond,  which  purported  to  contain  an  account  of  cash  items  drawn 
from  the  bank  by  collusion  with  the  teller,  without  the  knowledge  or  authority 
of  the  officers  of  the  bank.  The  teller  was  the  plaintiff  in  the  libel  action,  and 
it  was  held  in  substance  that  the  words  complained  of  were  not  privileged  be- 
cause not  relevant  or  pertinent  to  the  issues  in  the  action  on  the  bond. 

In  Link  v.  Moore,  84  Hun,  118,  32  N.  Y.  Supp.  461,  affirmed  156  N.  Y.  661,  5D 
N.  E.  1119,  the  alleged  libel  consisted  of  allegations  in  a  complaint  in  an  action 
brought  by  the  defendant  against  his  wife  for  a  divorce,  which  alleged  adul- 
terous intercourse  between  her  and  the  plaintiff,  and  it  was  held  that  as  these 
allegations  were  pertinent  and  material  they  were  absolutely  privileged. 

In  Youmans  v.  Smith,  153  N.  Y.  214.  47  N.  B.  265,  the  alleged  libel  was  con- 
tained in  certain  proposed  questions  prepared  and  caused  to  be  printed  by 
an  attorney  for  use  in  disbarment  proceedings  against  the  plaintiff.  These 
questions  related  to  plaintiff's  general  character  in  the  community,  his  charac- 
ter for  truth  and  veracity,  for  bearing  false  witness,  for  insulting,  traducing, 
and  villifying  people,  etc.  The  court  held  that  the  matter  complained  of  was 
absolutely  privileged,  and  said:  "In  applying  this  princfple  [of  absolute 
privilege]  the  courts  are  liberal,  even  to  the  extent  of  declaring  that  where 
matter  is  put  forth  by  counsel  in  the  course  of  a  judicial  proceeding  that  may 
possibly  be  pertinent,  they  will  not  so  regard  it  as  to  deprive  its  author  of  its 
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priyilege,  because  the  dne  admitiistratloii  of  justice  requires  that  the  rights  of 
clients  should  not  be  imperilecl  by  subjecting  their  legal  adrisors  to  the  con- 
stant fear  of  suits  for  libel  or  slander."  153  N.  Y.  219,  220,  47  N.  E.  266.  The 
court  further  said :  "The  questions  mi^t  hare  been  prepared  and  printed  for 
use  in  connection  with  a  commission  to  examine  absent  witnesses,  or  to  be  used 
by  counsel  as  a  part  of  the  trial  brief.  As  they  were  not  so  manifestly  imma- 
terial that  under  no  circumstances  could  they  be  asked  upon  the  trial,  we  think 
that  the  drafting  and  printing  of  the  same  was  privileged,  and  protected  both 
the  attorney  and  his  employees  against  a  prosecution  for  libel.  Whatever  he 
wrote,  or  they  printed  for  him,  ttiat  was  material  to  the  ordinary  course  of 
justice  in  the  judicial  proceeding  pending  at  the  time,  was  not  actionable,  be- 
cause, upon  grounds  of  public  policy,  the  law  made  it  privileged  in  order  that 
counsel,  having  a  duty  to  discharge,  mig^t  write  or  *speak  with  that  free  and 
open  mind  which  the  administration  of  justice  demands.'"  153  N.  Y.  at 
pages  222,  223.  47  N.  D.  267. 

In  Sickles  v.  Kling,  60  App.  Div.  516,  69  N.  Y.  Supp.  944,  the  alleged  libel 
was  contained  in  a  brief  prepared  and  presented  by  defendant  on  an  appeal 
from  an  order  appointing  a  receiver,  in  which  it  was  stated  concerning  the 
plaintifiT:  "She  became  Allen's  agent  while  they  were  related  together  in  the 
city  of  New  York,  since  which  time  she  has  formed  a  new  relationship  with 
one  Sickles."  The  plaintiff  claimed  that  these  words  charged  her  with  being 
unchaste,  but  the  court  held  that,  even  if  the  words  complained  of  must  be 
taken  in  that  sense,  they  were  privileged,  saying:  "Advocacy  implies  argu- 
ment. So  pertinence  is  made  the  test  of  this  privilege,  which  is  but  the  princi- 
ple of  free  speech  in  the  administration  of  justice.  This  test  protects  him 
attacked  by  the  advocate,  for  it  does  not  prevent  redress  of  accusations  made 
without  the  facta ;  it  protects,  too,  the  advocate,  for  It  assures  to  him  the  play 
of  his  reason  within  the  facts.  The  advocate  does  not  speak  mindful  of  another 
day  when  he  will  be  called  upon  to  justify  his  inferences  as  if  they  had  been 
charged  as  facts  or  to  vindicate  his  conclusions  by  the  axioms  of  logic. 
His  conclusion  may  be  lame  and  impotent,  his  inferences  far-fetched  or  feeble, 
but  so  long  as  they  can  be  deemed  to  be  possibly  pertinent,  so  long  are  they 
protected."    60  App.  IMv.  520,  521.  69  N.  Y   Supp.  948. 

In  Rosenberg  v.  Dworetsky,  139  App.  Div.  517,  124  N.  Y.  Supp.  191,  the  al- 
leged libel  was  contained  in  a  petition  filed  by  the  defendant  in  a  bankruptcy 
proceeding,  wherein  he  stated  that  the  alleged  bankrupt  immediately  before 
making  a  general  assignment  had  removed  certain  goods  from  the  store  and 
concealed  same  with  intent  to  defraud  bis  creditors,  and  that  a  large  part  of 
these  goods  was  in  the  possession  of  the  plaintiff,  naming  him,  and  were  being 
offered  for  sale  by  him  at  a  price  much  less  than  the  market  value.  The  court 
held  that  the  matter  complained  of  was  privileged,  and  sustained  a  demurrer 
to  the  complaint. 

In  Lesser  v.  International  Trust  Ck>.,  175  App.  Div.  12,  161  N.  Y.  Supp.  624, 
statements  contained  in  a  petition  In  bankruptcy  setting  out  an  alleged  con- 
spiracy between  plaintiff  and  others  to  obtain  moneys  by  false  pretenses  and 
frauds  relating  to  the  purchase  of  merchandise  and  by  fraudulent  bankruptcy 
proceedings  were  held  to  be  privileged,  and  could  not  be  made  the  basis  of  an 
action  for  libel,  where  the  words  were  material  and  pertinent  to  the  questions 
involved  in  the  bankruptcy  proceedings,  and  this  irrespective  of  the  motive 
with  which  they  were  used.  In  that  case  the  alleged  libelous  matter  had  been 
stricken  out  of  the  petition  by  the  District  Judge  as  'irrelevant,  impertinent 
and  scandalous,"  but  the  Appellate  Dinsion  held  that  ihis  fact  did  not  deprive 
them  of  their  privilepres;  that  if  they  were  pertinent  the  fact  that  they 
were  insufficiently  alleged  made  no  difference.  In  that  case  it  was  also  held 
that  the  further  statement  contained  in  the  petition  in  bankruptcy  that  the 
plaintiff  was  a  fugitive  from  justice  was  not  pertinent  in  any  way  to  the  sub- 
ject-matter and  did  not  come  within  the  privilege. 

In  Gallagher  v.  Surpless,  163  N.  Y.  Supp.  551,  it  was  held  that  objections  to 
the  account  of  an  administratrix  were  actionable,  though  they  specified  failure 
to  account  for  the  value  of  a  pawn  ticket  delivered  to  plaintiff,  who  was  en- 
titled to  no  share  in  the  estate,  and  charged  the  plaintiff  was  indebted  to  the 
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estate  of  the  deceased  in  the  sum  of  $2,000  taken  from  the  clothes  of  the  de- 
ceased; that  such  statements  were  pertinent  to  the  inquiry  and  absolntely 
privileged. 

I  think  that  under  the  above  authorities  the  rule  relating  to  absolute  privi- 
lege is  sufficiently  broad  to  extend  to  all  matter  otherwise  libelous  alleged  or 
introduced  in  an  action  which,  although  ineffectual  as  a  defense,  may  by  any 
possibility,  under  any  circumstances,  and  at  some  stage  of  the  proceeding  be  or 
became  material  or  pertinent.  Tested  in  this  way,  could  the  matter  com- 
plained of  in  the  case  at  bar  by  any  possibility  be  relevant  under  any  circum- 
stances at  some  stage  of  the  proceedings  in  the  action? 

Defendant  urges  that  the  alleged  libel  was  pertinent  and  material  in  an- 
swer to  the  allegations  contained  in  the  eighth  paragraph  of  the  complaint, 
quoted  above,  in  which  plaintiff  alleged  ownership  of  the  bonds.  Ordinarily,  it 
would  hardly  seem  that,  in  an  action  seeking  the  recovery  of  certain  shares  of 
stock,  the  ownership  of  bonds  not  the  subject  of  the  action,  were  relevant  or 
pertinent,  nor  that  plaintiff's  allegations  in  the  complaint  of  such  ownership 
would  make  it  pertinent  or  material.  But  a  dose  analysis  of  the  complaint 
shows  that  there  was  something  more  involved  in  the  former  action  than  the 
mere  ownership  of  the  stock ;  something  more  than  the  plaintiff's  right  to  its 
recovery  as  property  of  value.  If  that  were  all,  probably  plaintiff's  remedy  at 
law  for  damages  would  have  been  adequate.  The  ownership  of  the  stock, 
however,  was  a  mere  incident  to  a  far  greater  right  which  plaintiff  was  seek- 
ing to  attain ;  that  is,  the  control  and  management  of  the  corporation.  The 
suit  was  therefore  brought  in  equity  to  compel  specific  performance  of  defend- 
ant's agreement  to  return  the  stock  upon  the  payment  of  the  indebtedness,  and 
in  such  an  action  it  was  essential  that  plaintiff  show  that  he  would  suffer  irrep- 
arable damage  imless  this  relief  were  afforded  him  and  that  an  action  at  law 
for  the  value  of  the  stock  as  damages  would  be  utterly  inadequate,  because 
he  woiild  lose  the  control  and  management  of  the  corporation ;  a  right  so  valu- 
able that  in  comparison  the  value  of  the  stock  became  insignificant. 

Seeking  such  relief  in  equity,  every  fact  which  could  possibly  be  alleged  in 
his  complaint,  showing  the  necessity  and  value  to  him  of  this  right  of  con- 
trol, was  of  importance  to  establish  that  the  right  was  a  valuable  one,  not  to 
be  measured  by  the  mere  value  of  the  stock  as  damages,  and  that,  unless  re- 
turn of  the  stock  were  compelled  in  equity,  he  could  secure  no  adequate  relief. 
This,  it  seems  to  me,  was  clearly  the  purpose  of  alleging  in  his  complaint,  not 
simply  the  agreement  with  defendant  and  plaintiff's  right  to  the  stock  upon 
payment  of  the  indebtedness,  but  also  facts  showing  the  importance  and  vaiue 
to  him  of  the  control  of  the  corporation,  and  that  defendant's  refusal  to  re- 
turn the  stock  threatened  plaintiff  with  the  loss  of  such  control.  He  therefore 
alleged  in  substance  that  he  founded  the  corporation,  was  its  president  and 
treasurer,  and  had  had  its  sole  control  and  management ;  that  its  future  would 
be  greatly  jeopardized  if  such  management  and  control  were  interfered  with ; 
that  he  organized  and  carried  on  the  business,  owned  nearly  one-third  of  the 
capital  stock ;  and  that  of  the  76,000  bonds  issued  and  outstanding  he  owned 
50,000,  and  of  the  remaining  indebtedness  of  the  corporation,  agpgregating  $55,- 
000,  he  was  the  indorser  and  liable  on  its  notes.  It  seems  to  me  that,  viewed 
in  this  light,  the  allegations  contained  In  plaintifTs  complaint  were  more  than 
mere  surplusage;  they  were  relevant  and  material  to  support  his  right  to 
specific  performance  of  defendant's  agreement  in  equity.  I  do  not  think,  there- 
fore, that  it  can  be  said  that  the  matter  alleged  by  defendant  in  his  third 
defense  and  counterclaim,  which  controverted  plaintiff's  ownership  of  the 
bonds,  was  not  relevant  or  pertinent.  It  Is  true  that  defendant  might  have 
raised  the  question  of  ownership  by  a  simple  denial,  but  it  seems  to  me  that 
he  might  go  further  and  set  up  in  addition  facts  tending  to  disprove  plaintiff's 
ownership,  and  that  such  facts  would  be  pertinent  and  material. 

I  think,  also,  there  is  another  aspect  in  which  the  alleged  libel  might  have 
been  material  and  pertinent.  Plaintiff,  among  other  things,  prayed  for  an 
injunction  restraining  the  defendant  from  voting  the  stock  and  the  corporation 
from  holding  any  meeting  of  its  stockholders  until  plaintiff  had  secured  the 
stock.  Upon  a  motion  for  a  preliminary  injunction  can  it  be  said  that  the  al- 
leged libelous  matter  could  not  have  been  Interposed  by  the  defendant  in  an- 
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swering  afBdavits  seeking  to  put  in  Issue  plaintUTs  right  to  control  and  manage 
the  corporation?  Clearly  it  seems  to  me  that  upon  such  a  motion  it  would 
have  been  both  material  and  pertinent. 

Other  Incidents  might  be  noted,  showing  the  relevancy  and  pertinency  of 
the  alleged  libel  to  the  issues  in  the  former  motion ;  but  I  think  sufladent  al- 
ready appears  to  bring  It  within  the  rule  as  to  absolute  privilege. 

The' motion  for  judgment  on  the  pleadings  is  therefore  granted. 

Argued  before  BLACKMAR,  R  J.,  and  MILLS,  PUTNAM,  KEL- 
LY, and  JAYCOX,  JJ. 

Jehial  M.  Roeder  (Alfred  Frankenthaler,  of  New  York  City,  of 
counsel),  for  appellant. 
Henry  F.  Cochrane,  of  Brooklyn,  for  respondent 

PER  CURIAM.  Order  affirmed,  with  $10  costs  and  disbursements, 
upon  the  opinion  of  Mr.  Justice  J.  Addison  Young  at  Special  Term. 


(115  Misc.  Bep.  491) 

FOGG  V.  MORRIS  PLAN  INS.  SOa 

(Supreme  Court,  Appellate  Term.  First  Department.    June  9,  1921.) 

h  Insurance  ^^138(2) — Excessive  iHremium  chajrged  constituted  ''discrimina- 
tion" against  insured. 

A  life  insurance  society,  by  exacting  a  premium  of  50  cents  per  week, 
instead  of  the  proper  premium  of  36  cents  per  week,  discriminated  against 
'  insured,  in  violation  of  Insurance  Law,  {  89. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Discrimination.] 

2.  Insuranee  C=p360 (8)— Excess  premiuni  duurges  in  hands  ol  insuretr  or  agent 

may  be  deemed  applied  in  order  to  prevent  forfeiture. 

Where  a  life  insurance  society  discriminated  against  its  policy  holder,  in 
violation  of  Insurance  Law,  §  89,  by  exacting  a  weekly  premium  of  50 
cents,  instead  of  the  proper  premium  of  36  cents,  so  that  there  was  In 
the  hands  of  the  society,  or  at  least  in  those  of  its  agent  company,  moneys 
properly  belonging  to  insured,  it  is  not  beyond  the  power  of  the  court  t^ 
deem  such  moneys  applied  to  payment  of  premium  charges,  in  order  to  pre- 
vent a  forfeiture, 

3.  Insurance  €^=^375  (2) — Company  which  formed  insurance  society  as  ad- 

iutnet  reinstated  policy  by  acceptance  of  overdue  premiums. 

Where  a  Morris  Plan  loan  company  organized  an  insurance  society, 
which  was  a  mere  adjunct  of  the  company,  the  company  keeping  all  the 
society's  records,  collecting  its  premiums,  etc.,  by  accepting  overdue  pre- 
miums, the  company  thereby  reinstated  the  society's  policy ;  there  being  no 
provision  in  the  policy  that  could  be  ^ven  the  effect  of  limiting  the  au- 
thority of  the  company,  and  the  company  in  fact  having  been  miftde  the 
society's  exclusive  agent. 

Appeal  from  Municipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Emilie  Fogg  against  the  Morris  Plan  Insurance  Society. 
From  a  judgment  for  plaintiff,  entered  on  the  verdict  of  a  jury,  and 
from  an  order  denying  defendant's  motion  for  a  new  trial,  defendant 
appeals.    Judgment  affirmed. 

Argued  November  term,  1920,  before  BIJUR,  WHITAKER,  and 
MULLAN,  JJ. 
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Satterlee  Canfield  &  Stone,  of  New  York  City  (R.  Randolph  Hicks» 
of  New  York  City,  of  counsel),  for  appellant. 
Max  Gelles,  of  New  York  City,  for  respondent 

MULLAN,  J.  The  action  is  brought  by  a  beneficiary  named  in  a 
policy  of  life  insurance  issued  by  the  defendant  company,  hereinafter 
called  "Society,"  in  connectioa  with  a  loan  of  money  by  the  Morris 
Plan  Company,  hereinafter  called  "Company."  The  defense  is  that 
the  policy  lapsed  for  nonpayment  of  premiums  and  that  it  was  not  re- 
instated. As  the  premiums  were  admittedly  paid  in  full  to  Company 
prior  to  the  death  of  the  assured,  plaintiif  must  prevail,  whether  or  not 
the  policy  lapsed,  if  Company  had  the  power  to  bind  Society  and  re- 
instate the  policy  by  its  acceptance  of  overdue  premiums.  In  order  to 
ascertain  Company's  powers,  it  is  necessary  to  inquire  into  the  relation- 
ship of  the  two  corporations  with  each  other,  to  examine  the  contract 
under  which  they  were  op)erating,  and  to  discover  their  methods  of 
dealing  with  Society's  insurance  business. 

It  appears  that  some  time  prior  to  1914  Company  was  incorporated 
for  the  avowed  purpose  of  lending  to  worthy  borrowers  small  sums  of 
money,  without  the  deposit  of  chattel  security,  such  as  is  required  by 
pawnbrokers.  That  the  lending  of  small  sums  is  an  enterprise  that 
must  be  conducted  at  a  loss,  unless  more  than  6  per  cent,  interest  is  ob- 
tained, is  admitted  by  financial  experts,  and  recognized  by  statutes  per- 
mitting the  pawnbroker  to  charge  from  24  per  cent,  to  30  per  cent,  per 
annum.  Company  proposed  to  secure  its  loans,  and  an  adequate  re- 
tiu-n  thereon,-  in  the  following  manner,  designated  and  widely  known 
as  the  "Morris  Plan":  The  loan  is  guaranteed  by  friends  of  the 
borrower,  and  must  be  repaid  in  installments.  At  the  time  of  making 
the  loan,  interest  at  6  per  cent,  is  deducted  therefrom,  and  Company 
secures  a  further  return  on  its  investment  by  compelling  the  borrower 
to  purchase,  in  installments,  all  of  which  are  payable  before  repayment 
of  the  loan  is  due,  a  certificate  of  Company  in  amount  equal  to  the 
amount  of  the  loan.  This  certificate  is  pledged  as  collateral,  and,  when 
fully  paid  for,  may  be  applied  in  satisfaction  of  the  loan.  Company 
in  this  way  secures  approximately  15  per  cent,  on  its  loan.  Its  plan 
is  permitted  by  special  statute,  and  has  met  with  such  marked  success 
that  in  1914  Company  maintained  offices  in  104  cities  in  the  United 
States,  and  had  lent  nearly  $7,000,000. 

In  1917,  Company  added  to  its  plan  a  provision  that  the  life  of  the 
borrower  be  insured  for  the  amount  of  the  loan,  the  policy  being  pay- 
able pro  tanto  to  Company  for  any  part  of  the  loan  unpaid  at  the  death 
of  the  borrower.  Whether  distaste  to  enforce  the  loan  against  the 
guarantors,  or  the  expense  of  such  enforcement,  or  the  profit  in  the 
insurance,  was  the  motive  for  this  innovation,  does  not  appear.  At  all 
events,  Society  was,  in  1917,  organized  to  effectuate  the  new  feature 
of  the  plan  by  writing  the  insurance  the  plan  called  for,  and,  im- 
mediately upon  its  organization,  it  appointed  Company  "its  exclusive 
agent,"  by  agreement  in  writing  under  which  Company  agreed  to  use 
its  best  efforts  to  induce  "every  borrower"  and  investor  under  the  Mor- 
ris Plan,  "as  well  as  other  desirable  persons,"  to  make  application  to 
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Society  for  insurance.  Society  transacted  no  other  business  than  the 
issuing  of  life  insurance  policies  securing  Company's  loans,  it  initi- 
ated no  insurance  business. 

Under  this  agreement  Company  was  authorized  to  deliver  the  poli- 
cies, and  undertook  to  "collect  all  premiums/'  to  "endeavor  to  collect 
all  prefniums  in  advance/'  and  to  account  to  Society  therefor  on  Tues- 
day of  each  week;  the  account  books  so  kept  being  the  books  of  So- 
ciety. The  agreement  contains  no  provision  expressly  forbidding  the 
acceptance  by  Company  of  an  overdue  premium;  the  only  limitation 
of  its  authority  being  that  contained  in  paragraph  seventh  reading  thus : 

''It  Is  understood  and  agreed  that  the  Company  is  not  authorized  to  make, 
alter,  change  or  discharge  premiums,  contracts,  or  poUdes,  or  bind  the  Society 
or  represent  the  Society  in  any  manner  other  than  Is  set  forth  in  this  agre*- 
meut»  unless  authorized  in  writing." 

On  May  S,  1919,  when  Company  and  Society  were  operating  under 
the  plan  as  I  have  briefly  outlined  it,  plaintiff's  husband  applied  to 
Company  for  a  loan  of  $500.  Printed  instructions  were  given  to  him 
by  Company,  containing  directions  for  filling  out  and  executing  the 
necessary  papers,  and  stating  that  insurance  tor  the  term  of  one  year, 
"sold  through  the  Company,"  could  be  secured  by  weekly  payments  of 
SO  cents  a  week  for  a  number  of  weeks  determined  by  the  age  of  the 
borrower,  and  stating  further  that 'such  insurance  is  "optional  with  ' 
the  borrower.  The  Company  recommends  it,  but  it  is  not  a  requirement 
of  the  loan." 

Although  a  pamphlet  given  to  the  assured  by  Company  at  the  time 
contained  the  statement  that  only  two  guarantors  were  necessary,  he 
was  required  to  produce  four,  all  of  whom  appear  to  have  been  satis- 
factory to  Company.  Nevertheless  for  some  reason  the  making  of  the 
loan  was  delayed.  On  May  28,  1919,  the  assured  concluded  that  it 
would  be  to  his  interest  to  apply  for  the  life  insurance  policy  referred 
to  by  Company,  and  on  that  day,  upon  his  making  application  to  Com- 
pany for  insurance  and  paying  $5,  stated  by  Company  to  be  premiums 
on  the  policy  for  10  weeks,  Company  made  the  loan,  the  assured  re- 
ceiving the  sum  of  $460,  representing  $500,  the  amount  of  the  loan, 
less  $35  intierest  retained  by  Company,  and  less  $5  payment  on  account 
of  insurance  premiums.  He  was  to  pay  for  Company's  certificate  at 
the  rate  of  $50  per  month  on  the  2d  day  of  each  month,  banning  with 
July,  1919. 

While  the  agreement  between  Company  and  Society  does  not  require 
a  medical  examination  of  the  applicant,  but  merely  that  Company  shall 
see  the  applicant  and  "believe  him  to  be  in  good  health,"  a  medical 
examination  was  made  in  this  instance,  but  not  until  September  4,  1919. 
The  policy  was  issued  on  that  day,  but  was  not  mailed  to  the  assured 
until  September  12,  reaching  him  on  September  13.  It  was,  however, 
dated  May  28,  1919,  and  by  its  terms  insured  the  assured  for  a  term 
expiring  May  28,  1920. 

The  policy  is  headed  "The  Morris  Plan,"  in  large  black  letters.  Un- 
derneath, in  white  letters,  is  the  word  "Insurance."  Underneath  that 
is  the  word  "Society,"  in  black  letters.  Directly  under  the  word 
"Morris"  is  the  trade-mark  of  Company,  a  black  rhomboid  with  the 
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words  "The  Morris  Plan"  in  the  center.  Underneath  that,  in  small, 
but  distinct,  black  type,  are  the  words  "Home  Office,  52  William  Street, 
New  York  City."  The  loan  and  policy  were  both  applied  for  at  one 
of  the  New  York  City  offices  of  Company,  at  261  Broadway.  The 
assured  never  had  any  dealings  with  any  representative  of  Society, 
other  than  Company,  and  was  never  at  Society's  office  in  William  street. 

The  policy  provides  that  weekly  payments  shall  be  made  in  advance; 
that  conditions  on  the  "following  pages"  are  part  of  the  contract;  tliat 
payments  are  to  be  made  until  the  full  premium  shall  have  been  paid; 
that  if  the  assured  dies  within  one  year  from  the  date  of  the  policy, 
while  it  is  in  force,  the  amount  of  the  policy  will,  upon  proof  of  death, 
be  paid  (I)  to  Company  to  liquidate  any  debt  of  the  assured  to  Compa- 
ny; (2)  the  balance  to  the  second  beneficiary  (in  this  case  the  plaintiff). 
The  "conditions  on  the  following  pages"  are  that  the  policy  cannot  be 
changed,  except  in  writing,  signed  by  certain  officers  of  Society ;  that 
"no  agent  shall  have  power  to  waive  forfeiture,  or  receive  premiums 
on  policies  more  than  four  weeks  in  arrears,  or  to  receipt  for  same  in 
the  premium  receipt  book  belonging  with  this  policy,  and  all  such  ar- 
rears paid  to  an^  agent  or  other  representative  shall  be  at  the  risk  of 
those  who  pay  them,  and  shall  not  be  credited  upon  the  policy  whether 
entered  in  the  premium  receipt  book  or  not";  that  the  "policy  shall 
lapse  if  any  premium  be  more  than  four  weeks  overdue,  but  may  be  re- 
instated upon  payment  of  all  arrears  and  the  presentation  of  evidence 
satisfactory  to  Society  of  the  sound  health  of  the  insured." 

The  total  premium  on  this  policy,  $12.50,  was  paid  to  and  accepted 
by  Company  in  three  installments,  as  follows:  $5  on  May  28,  1919; 
$2.50  on  January  2,  1920;  $5  on  February  2,  1920;  each  payment 
(other  than  the  first)  being  made  simultaneously  with  payment  to 
Company  of  a  loan  installment  due  on  the  same  day.  Company  on 
none  of  these  occasions  demanded  any  evidence  that  the  assured  was 
in  good  health.  _  In  fact,  the  assured  was  in  good  heahh  on  January 
2,  1920,  but  on  February  2,  1920,  he  was  ill.  There  can  be  no  charge 
of  bad  faith  against  the  plaintiff,  the  assured's  wife,  who  paid  the  pre- 
mium on  the  last-mentioned  day.  She  waited  until  the  day  upon 
which  the  loan  installment  was  due,  although  her  husband  had  been 
ill  for  10  days,  and  then  paid  the  premium  with  the  loan  installment. 
It  is  quite  evident  that  neither  the  assured  nor  his  wife  had  any  reason 
to  believe  that  a  claim  would  be  made  that  the  policy  had  lapsed  prior 
to  January  2,  1920.  Neither  on  that  date,  nor  on  February  2,  1920, 
was  any  question  raised  as  to  the  validity  of  the  policy.  Upon  making 
final  payment,  plaintiff  was  assured  by  Company  that  the  premium  was 
then  paid  in  full,  and  was  instructed  by  Company's  cashier  to  keep  the 
stamped  book,  as  that  was  her  receipt  for  the  insurance.  The  assured 
died  on  February  3,  1920. 

The  plaintiff  does  not  make  the  point  that  the  policy  did  not  lapse. 
I  am  of  the  opinion  that  a  cogent  argument  might  have  been  made  in 
support  of  the  proposition  that  no  lapse  occurred.  The  assured  was 
charged  premiums  for  a  full  year.  In  point  ofi  fact,  the  insurance  writ- 
ten was  for  a  period  of  only  259  days.  The  premium  charged  was 
50  cents  per  week. 
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[1,  2]  It  should  have  been  36  cents  per  week.  Society  was  prohib- 
ited from  discriminating  as  among  its  policy  holders.  Insurance  Law 
(Consol.  Laws,  c.  28)  §  89.  By  its  excessiif'e  premium  charges  it  did 
discriminate  against  assured,  and  its  discrimination  placed  in  the 
hands  of  Society,  or  at  least  in  those  of  its  agent  Company,  moneys 
tHat  properly  belonged  to  the  assured,  and  which  moneys  had  been  paid 
in  by  the  assured  for  the  express  purpose  of  paying  premiums.  (Dn  a 
nondiscriminatory  basis,  there  was  at  all  times  prior  to  the  death  of 
the  assured  a  sufficient  sum  of  money,  properly  belonging  to  the  assur- 
ed, t«  meet  the  assured's  premium -obligations.  It  is  true  that  the 
statute  does  not  provide  for  the  application  to  payment  of  premium 
charges  moneys  improperly  exacted  by  discrimination,  but  it  seems  to 
me  that  it  should  not  be  beyond  the  power  of  courts  to  deem  them  so 
applied  in  order  to  prevent  a  forfeiture.  (For  a  statutory  analogy,  see 
Insurance  Law,  §  88,  providing  for  such  an  application  of  moneys  due 
to  a  policy  holder  as  dividends.) 

[3]  The  plaintiff  places  sole  reliance,  however,  upon  her  contention 
that  any  lapse  that  occurred  was  waived>  I  come,  then,  to  a  considera- 
tion of  that  •question.  Concededly  there  was  such  a  waiver,  provided 
Company  was  authorized  to  accept  overdue  premiums  and  thereby 
reinstate  the  policy.  I  do  not  think  there  is  any  provision  in  the  policy 
that  can  be  given  the  effect  of  limiting  the  authority  of  Company. 
The  policy  d.oes  contain  the  statement,, or  warning,  or  notice,  or  what- 
ever it  may  be  called,  that  "no  agent  shall  have  power  to  waive  for- 
feiture, or  receive  premiums  on  policies  more  than  four  weeks  in  ar- 
rears." But  in  the  agreement  between  Society  and  Company  there 
was,  in  fact,  no  limitation  whatsover  of  the  authority  of  Company, 
thereby  made  Society's  "exclusive  agfent."  Furthermore,  it  is  very 
plain  that  Society,  in  real  fact  and  substance,  is  a  mere  department  of 
Company.  Not  only  had  Society  given  to  Company  the  power  to  trans- 
act all  Society's  business,  and  to  keep  all  its  records,  but  Society  in 
practice  had  nothing  to  do  with  either  policy  holder  or  policy  after 
issuance  of  a  policy.  Company  was  in  such  complete  control  of  the 
insurance  feature  of  the  Morris  Plan  that  Society  had  not  even  its 
own  independent  means  of  ascertaining  the  correctness  of  a  date  of 
lapse  given  bv  Company. 

The  date  given  on  Company's  notice  of  the  alleo'cd  lanse  of  the  policy 
here  in  question  is  an  obviously  incorrect  date,  and  yet  it  was  blindly 
accepted  by  Society  as  the  correct  date.  Society  makes  much  of  the 
fact  that  Company  failed  to  account  to  it  in  respect  of  the  premiums 
accepted  by  Company  from  the  assured.  It  seems,  however,  that  the 
provision  in  the  agreement  between  Society  and  Company  for  fixed  pe- 
riodic accountings  was,  in  practice,  wholly  disregarded.  It  is  quite  ap- 
parent that  these  interlocking  companies,  in  conducting  their  joint  and 
interlooking  business,  placed  in  each  other,  aswas  quite  natural  in  the 
circumstances,  the  most  implicit  trust,  and  that  only  in  the  most  tech- 
nical sense  can  Company  be  regarded  as  Society's  agent.^  When,  as 
here,  an  agent  is  in  complete  control  of  a  business,  a  limitation  upon 
its  authority  should  be  unequivocal.    As  I  read  this  record.  Society,  in 
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truth  and  fact,  was  nothing  more  nor  less  than  aa  adjunct,  or  feeder,  or 
instrumentality  of  Company. 

I  think  It  follows  that  Company  possessed  authority  to  waive  the 
lapse,  if  lapse  there  was,  and  I  advise  that  the  judgment  rendered  by 
the  learned  trial  justice  be  affirmed. 

Judgment  affirmed,  with  $25  costs.    All  concur. 


PEOPLE  ¥.  RUSSELL  et  nL  .    c 

(Supreme  Oonrt,  AppeUate  Division,  Second  Department    June  10, 1021.) 

L  laarteny  ^=>55— Evidence  held  insulBdent  to  sustain  eonvietioD  of  poiieo' 
man  for  larceny  from  Intoxicated  person. 

In  prosecution  of  a  poUceman  for  grand  larceny,  in  which  it  was  charg- 
ed that  he  had  taken  money  and  a  watch  from  prosecuting  witness  at  a 
time  when  prosecuting  witness  was  intoxicated,  and  in  which  the  police^ 
man  denied  having  taking  the  money  and  watch,  or  having  seen  the 
prosecuting  officer  before  he  was  charged  therewith  by  the  sergeant,  evi- 
dence held  insufficient  to  sustain  conviction. 

2,  Criminal  law  ^»681  (3) —Testimony  that  prosecutlag  witness  told  poliee 
sergeant  that  policeman  had  taken  his  money  an#  watch  Inadmissible^  in 
absence  of  proof  of  defendant's  Identity  as  such  policeman. 

In  prosecution  of  a  policeman  for  grand  larceny,  in  which  it  was  claim- 
ed that  the  defendant  had  taken  money  and  a  watch  t>eIonging  to  prosecut- 
ing witness  at  the  time  the  witness  was  intoxicated,  court's  refusal  to 
strike  out  testimony  of  police  sergeant  that  prosecuting  witness  had  told 
him  that  a  policeman  had  taken  his  money  and  watch,  admitted  by  court 
subject  to  its  being  connected  up  with  the  defendant,  on  failure  of  the 
prosecution  to  identify  defendant  as  the  policemant  held  error;  the  evi* 
dence  being  hearsay  and  incompetent. 

Putnam  and  Jaycox,  JJ.,  dissenting. 

Appeal  from  Trial  Term,  Kings  County. 

Michael  Russell,  impleaded  with  Michael  Cahill,  was  convicted  of 
grand  larceny  in  the  first  degree,  and  he  appeals.  On  reargiunent  of 
appeal.    Judgment  reversed,  arid  new  trial  ordered. 

Argued  before  JENKS,  P.  J.,  and  RICH,  PUTNAM,  BLACK- 
MAR,  and  JAYCOX,  JJ. 

Robert  H.  Elder,  of  New  York  City  (Otho  S.  Bowling,  of  New 
York  City,  on  the  brief),  for  appellant. 

Ralph  E.  Hemstreet,  Asst.  Dist.  Atty.,  of  Brooklyn  (Harry  E.  Lew- 
is, Dist.  Atty.,  and  Harry  G.  Anderson,  Asst  Dist  Atty.,  both  of 
Brooklyn,  on  the  brief),  for  the  People. 

RICH,  J.  On  the  night  of  November  29,  1919,  one  Nels  Ander- 
son, a  Finnish  sailor,  claimed  to  have  been  robbed  of  $3  in  money  and 
a  gold-filled  watch.  The  complainant  arrived  in  the  city  on  the  after- 
noon of  November  29,  1919.  After  engaging  a  room  in  Henry  street, 
in  the  borough  of  Brooklyn,  he  purchased  a  bottle  of  whisky  and  pro- 
ceeded to  a  dance  hall  in  a  remote  outlying  district  in  the  borough, 
where  he  remained  until  some  time  after  midnight     He  drank  the 

^— »For  otlier  cmm  bm  same  topic  ft  K£T-NUMBBa  In  all  Key-NumberMl  Olgwta'a  Indsxci 
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entire  contents  of  his  whisky  bottle,  and  between-  3  and  3 :30  o'clock  m 
the  morning,  though  it  was  raining,  he  was  wandering  aimlessly  about 
the  streets  in  the  vicinity  of  the  dance  hall.  Anderson  seems  to  be 
somewhat  hazv  as  to  his  movements  between  the  time  he  left  the  dance 
hall,  a  little  after  midnight,  and  3 :30  o'clock  in  the  morning.  He  tes- 
tified, however,  that  the  defendant,  who  was  a  police  officer,  accosted 
him  and  asked  if  he  had  committed  murder.  He  says  the  officer  said: 
"One  man  got  killed  last  ni^t.  ♦  *  *  Show  your  hand,  if  you  got 
any  blood  on  your  hand."  That  the  officer  then  went  to  a.  telephone  on 
a  pole  in  the  street  and  said:^ 

"  'I  have  got  here  a  fellow  with  black  hair  and  an  overcoat  on,  and  I  think 
he  is  the  fellow.*  Then  he  said  something  about  a  hallway,  but  I  can't  r^ 
member  what  it  was,  because  I  was  afraid,  because  I  thought  what  kind  of 
trouble  I  got  in,  so  I  didn't  take  notice  of  everything  that  he  was  telling." 

He  says  the  defendant  placed  him  in  a  hallway  and  said  he  would 
return ;  that  he  did  return  half  an  hour  later,  and  took  from  his  person 
$3  in  money,  together  with  a  gold-plated  Elgin  watch,  substituting  a 
nickel  one.  Afterward  the  complainant  found  his  way  to  the  Ft. 
Hamilton  Parkway  station,  where  he  made  a  complaint.  He  was  taken 
to  a  police  station,  and  after  this,  accompanied  by  Sergeant  Rooney  of 
the  police,  went  out  Ft.  Hamilton  Parkway  between  Fifty-Second  and 
Fifty-Third  streets,  and  when  opposite  defendant,  who  was  on  patrol 
duty,  the  police  sergeant  called  him  over  to  him.    The  sergeant  testified : 

''Patrolman  Russell  was  walking  on  Ft.  Hamilton  avenue  in  the  direction 
of  Sixtieth  street,  and  he  had  a  man  in  citizen's  clothes  with  him,  and  I  seen 
them  coming  toward  me  before  I  got  right  up  with  them,  and  I  had  my  chauf- 
feur stop  the  machine  when  we  got  opposite  them.  I  caUed  Russell  over  to 
me,  over  toward  the  machine,  and  while  he  was  coming  over  I  got  out  of  the 
machine  on  the  roadway,  and  both  him  and  the  man  in  citizen's  clothes  had 
their  hands  in  their  overcoat  pockets.  I  told  them  to  take  their  hands  out  of 
their  pockets.  I  called  Nels  Anderson  around  and  placed  him  opposite  the 
'  two  men,  close  to  a  lamp  post,  a  gas  lamp  that  was  burning:  I  asked  Anderson 
If  he  had  seen  these  men  before,  and  he  answered  and  said :  'Yes,  that  Is  the 
policeman.'  I  said:  *How  about  this  other  man?  Have  you  seen  him  before?' 
After  a  slight  hesitation,  be  says:  *He  looks  like  him.'  He  immediately  fol- 
lowed that  with  the  assertion :  *Yes ;  that  is  the  man  that  was  with  him.'  I 
told  the  two  of  them  to  get  into  the  automobile.  They  got  In  the  seat  with 
me,  in  the  rear  seat,  and  1  put  Anderson  on  the  front  seat  with  the  chauffeuv, 
and  the  five  of  us,  with  another  officer — he  stood  on  the  running  board — cam« 
in  to  the  station  house. 

•♦Q.  When  he  made  this  statement,  right  in  the  presence  of  Officer  Russell 
and  this  other  man,  what  did  Officer  Russell  and  the  other  man  say?  Did 
they  make  any  reply  at  all?  A.  Officer  Russell  said  that  he  never  seen  this 
man  before." 

After  a  careful  reading  of  the  evidence,  I  am  of  the  opinion  that,  in 
view  of  the  obvious  condition  of  complainant  at  that  time,  all  uniforms 
looked  alike  to  him,  and  that  he  would  have  identified  any  person 
wearing  a  uniform  that  the  sergeant  produced.  The  only  competent 
evidence  upon  the  trial  tending  to  connect  the  defendant  with  the  com- 
mission of  the- crime,  or  even  to  show  that  a  crime  had  been  committed, 
was  that  given  by  the  sailor,  to  which  I  have  referred,  except  that  a 
police  officer  testified  to  hearing  some  utterances  of  the  defendant  over 
the  telephone,  which,  if  made,  would  tend  to  corroborate  the  testimony 
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of  the  complainant  that  the  defendant  did  use  the  telephone  after  he 
had  accosted  him. 

There  was  ill  feeling  on  the  part  of  the  captain  of  the  precinct  to- 
ward the  defendant,  and  without  attempting  to  make  any  investigation, 
other  than  to  hear  the  story  of  the  drunken  sailor,  h^  informed  the 
defendant,  who,  so  far  as  the  evidence  shows,  had  been  a  faithful 
officer  for  three  years:  "I  think  you  are  guilty.  I  am  going  to  lock 
you  up."  He  said  he  searched  the  defendant,  did  not  find  the  watch, 
but  did  find  several  bills,  each  rolled  separately,  in  defendant's  outside 
coat  pocket.  Much  was  made  of  this  fict,  though  there  is  no  claim 
that  the  bills  taken  from  complainant  were  rolled  separately.  Defend- 
ant denied  that  he  had  ever  seen  the  complainant  prior  to  the  time  he 
was  hailed  by  Sergeant  Rooney  in  the  street  and  arrested.  He  denied 
that  the  bills  referred  to  were  rolled  separately,  and  claimed  that  they 
were  neatly  folded,  and  that  he  had  $15.90  in  his  pocket  at  the  time. 
He  accounts  for  his  movements  at  the  time,  and  from  his  testimony  it 
appears  that,  while  patrolling  his  beat  and  at  about  10  minutes  to  3  in 
the  morning  he  heard  screams,  and  while  he  was  investigating  he  met 
Cahill,  the  codefendant,  and  shortly  afterward  one  O'Keefe,  a  special 
officer  engaged  in  home  defense  duty.  O'Keefe  thought  the  noise 
might  be  from  a  house  between  Eighth  and  Ninth  avenue,  where  there 
had  been  trouble  earlier  in  the  evening.  He  says  that  he  left  his  regu- 
lar post,,  and  O'Keefe  and  Cahill  accompanied  him  to  the  house,  but 
that  it  was  quiet.  If  this  testimony  is  true,  it  accounts  for  his  leaving 
his  post.  It  was  3:30  a.  m.  at  this  time,  and  defendant  reported  at 
Box  15  that  he  was  off  post.  He  says  that  later  police  whistles  were 
heard,  and  O'Keefe  started  down  Fortieth  street  to  investigate,  while 
defendant  stood  on  Ft.  Hamilton  Parkway  and  Thirty-Ninth  street  in 
company  with  two  sailors,  five  civilians,  and  a  milkman.  O'Keefe 
returned,  and  defendant  rang  up  Box  15  again,  reporting  that  he  was 
on  police  duty  and  would  be  unable  to  get  to  Box  16  in  time.  Defend- 
ant again  heard  whistles,  and  hailed  a  taxicab  on  Ft.  Hamilton  Park- 
way, in  which  defendant,  O'Keefe,  and  Cahill  rode  to  Forty-Ninth 
street,  where  he  met  Officer  Brundrick,  who  informed  him  of  a  fire  in 
another  precinct.  Defendant's  testimony  as  to  his  whereabouts  at  the 
time  when  complainant  claims  that  he  was  robbed  is  fully  corroborated 
by  Home  Defense  Guard  O'Keefe. 

[  1  ]  The  whole  case  hinges  upon  the  identification  of  the  defendant 
by  the  complainant,  who  must  have  been  intoxicated  at  the  time  of  the 
commission  of  the  alleged  crime.  An  officer  who  drove  the  automobile 
in  which  he  was  riding  at  about  6  o'clock  in  the  morning  noticed  the 
odor  of  whisky  on  him.  He  was  in  a  condition,  I  believe,  when  he 
would  identify  any  person  the  sergeant  might  point  out  as  the  criminal. 
I  agree  with  the  learned  justice  who  granted  the  certificate  in  this  case 
that  **there  is  reasonable  doubt  whether  Anderson  was  robbed  at  alL" 
He  was  not  searched,  and  his  testimony  in  the  Magistrate's  Court 
leaves  me  in  doubt  as  to  whether  he  had  a  watch.  In  answer  to  a  ques- 
tion as  to  what  time  he  had  left  the  dance  hall,  he  said  he  did  not 
know,  "I  had  no  watch,"  which  he  qualified  by,  "I  didn't  look  at  the 
watch."    There  was  an  entire  failure  on  the  part  of  the  people  to  es* 
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tablish  the  guilt  of  the  defendant  beyond  a  reasonable  doubt,  and  the 
judgment  of  conviction  should  be  reversed  for  this  reason. 

[Z]  There  is  another  reason,  however,  why  this  judgment  cannot 
be  sustained.  Upon  the  direct  examination  of  Sergeant  Rourke,  he  was 
permitted  to  testify  over  defendant's  objection  and  exception: 

"He  stated  to  me  that  he  met  a  patrolman,  accompanied  by  a  citiaen ;  that 
the  patrolman  told  blm  he  was  looking  for  somebody  in  connection  with  a 
murder,  and  brought  him  over  to  a  telephone  pole,  and  opened  the  box«  and 
said  something  in  the  box;  that  he  later  closed  the  door  and  told  him  he 
piessed  he  was  not  the  fellow,  and  walked  him  around  several  blocks,  and  took 
him  into  a  hallway,  and  told  him  to  stay  there  until  he  would  call  for  him. 
He  stated  that  he  thought  there  was  something  funny,  and  he  took  a  roll  of 
bills  out  of  his  pocket  and  shoved  that  down  underneath  his  undershirt,  and 
that  after  a  while  the  officer  came  back  and  went  through  him,  and  took  out 
$3  from  his  pocket  and  a  gold-filled  watch  and  chain,  and  put  back  an  Inger- 
soll  watch  in  his  pocket — Nels  Anderson's.  He  stated  that  he  told  the  officer 
that  that  was  not  his  watch,  and  he  did  not  want  it,  and  gave  it  back  to  him ; 
that  the  officer  then  took  him  outside  and  told  him  to  go  about  his  business, 
and  that  he  went  up  to  the  elevated  station  and  told  the  ticket  agent." 

The  evidence  was  hearsay,  clearly  improper  and  incompetent.  It 
is  true  that  the  court  stated  that  the  testimony  was  admitted  subject 
to  its  being  connected  with  the  defendant,  and  that  if  it  was  not  con- 
nected it  would  be  stricken  out;  but  this  did  not  mitigate  the  error. 
The  fact  is  that  it  was  not  stricken  out.  It  was  offered  for  the  pur- 
pose of  strengthening  the  complainant's  story,  and  the  jury  were  per- 
mitted to  infer,  from  the  fact  that  it  was  not  stricken  out,  that  it  had 
been  connected  with  the  defendant. 

There  is  another  reason  why  I  think  this  judgment  should  be  re-  • 
versed,  and  in  this  I  speak  for  myself  alone.  Sergeant  Rooney,  while 
upon  the  stand,  was  permitted  to  testify — and  I  have  already  referred 
to  his  testimony — ^that  Anderson  identified  defendant.  The  identity 
of  the  defendant  was  a  serious  question  upon  the  trial.  The  weight  of 
the  evidence  was  to  the  effect  that  this  defendant  was  not  the  person 
who  robbed  complainant,  if  he  was  robbed,  and  yet  upon  that  material 
point  the  people  were  permitted  to  show  that  the  complainant  identified- 
the  defendant  as  the  man  who  stole  his  watch  and  money.  This  was  a 
violation  of  the  rule  established  in  People  v.  Jung  Hing,  212  N.  Y. 
393,  106  N.  E.  105,  Ann.  Cas.  191SD,  333. 

I  advise  that  the  judgment  of  conviction  be  reversed,  and  a  new  trial 
granted. 

JENKS,  P.  J.,  and  BLACKMAR,  J.,  concur,    ' 

PUTNAM,  J.  (dissenting).  The  feature  of  this  case  is  that  a  police- 
man of  three  years'  service  has  been  convicted  of  robbing  a  sailor. 
When  appellant  was  apprehended,  he  was  promptly  locked  up,  and  his 
fellow  officers,  including  the  precinct  captain,  are  witnesses  for. the  pros- 
ecution. Such  facts  suggest  a  personal  animus,  which  the  defense  has 
emphasized,  and  is  one  of  the  considerations  moving  the  majority  for 
reversal. 

This  precise  circumstance,  that  suggests  contrivance  on  the  part  of 
the  people's  witnesses,  however,  justifies  what  would  otherwise  be  a 
technical  error  in  admitting  evidence.    Hostility  from  the  other  officials 
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may  give  a  coloring  of  testimony,  and  even  lead  one  to  ask  if  the  narra- 
tive of  the  seaman,  Nels  Anderson,  was  not  largely  a  product  of  sug- 
gestion, leading  him  to  make  out  a  case  against  an  unpopular  fellow 
officer.  When  such  discredit  is  attempted,  it  is  right  to  show  the  con- 
sistency of  the  people's  witness,  by  earlier  statements  before  he  had 
become  subject  to  any  of  these  influences.  People  v;  Bertlini,  218  N. 
Y.  584,  113  N.  E.  541.  In  view  of  this  acknowledged  principle,  I 
cannot  regard  it  as  error  to  receive  evidence  of  Anderson's  original 
identification,  although  at  a  stage  of  the  trial  before  Anderson  had  been 
sought  to  be  discredited.  In  the  Jung  Hing  Case  the  court  recognized 
the  exception  where  the  witness  is  "under  the  imputation  that  his  story 
is  a  recent  fabrication."  212  N.  Y.  402,  106  N.  E.  108,  Ann.  Cas. 
1915D,  333.  The  propriety  of  this  ruling  must  be  tested  by  the  trial 
as  a  whole,  not  by  an  accidental  order  of  proof,  which  is  in  the  discre- 
tion of  the  trial  court.  People  v.  Barnes,  202  N.  Y.  77,  95  N.  E.  15. 
Hence  in  my  view  therei  was  no  error  in  receiving  testimony  to  the  orig- 
inal identification. 

This  entire  case  leaves  no  satisfactory  ground  to  substitute  the  find- 
ings of  this  court,  which  reviews  upon  a  printed  record,  for  that  of  the 
jurors  who  saw  and  heard  the  witnesses.  The  testimony  of  appel- 
lant's supporting  witness  Cahill,  in  my  view,  was  most  damaging; 
since  the  narrative  of  his  aimless  saunterings  with  Russell  at  3  a.  m.  in 
a  November  rainstorm  strains  credulity.  The  issue  of  identification  is 
one  of  fact,  and  no  adequate  ground  is  shown  to  reject  the  jury's  find^ 
ing.    People  v.  Cohen,  223  N.  Y.  406,  423,  119  N.  E.  886. 

Allowing  Police  Sergeant  Rourke  to  testify  to  the  declarations  of 
Anderson  at  4  a.  m.  that  morning,  when  first  brought  to  the  police  sta- 
tion, is  claimed  to  be  error.  No  identification  had  then  taken  place. 
Its  importance  was  that  at  the  first  moment  Anderson  had  made  a 
complaint.  He  stated  that  he  had  been  robbed  and  described  the  rob- 
ber. The  objection  then  raised  was  that  defendant  was  not  present 
when  this  complaint  was  received — ^an  objection  that  misunderstood 
the  grounds  for  its  admission.  It  is  not  necessary  to  fall  back  on  the 
rule  that  in  rape,  offenses  of  larceny,  and  such  crimes,  the  fact  of  an 
early  and  prompt  complaint  by  the  victim  is  relevant.  Wigmore,  Evid. 
§  1142;  Stephens'  Dig.  Evid.  art.  8.  A  Finnish  seaman,  telling  of  his 
robbery  by  an  officer  in  uniform,  may  properly  fall  under  the  exception, 
by  which  a  prior  consistent  statement  is  "receivable  to  repel  the  sugges- 
tion of  recent  contrivance,  upon  a  general  principle  applicable  to  all 
witnesses."  Wigmore,  §  1762.  These  are  not  objective  facts,  but 
merely  declarations  manifesting  a  state  and  attitude  of  mind,  and  are 
therefore  exceptions  to  the  hearsay  rule.  1  Greenleaf,  Evid.  §  123. 
Hepce  the  objection  made  that  defendant  was  not  present  was  properly 
overruled.  As  a  whole,  the  trial  was  fair  to  appellant,  although  his 
counsel  sought  to  call  Anderson  a  Bolshevist. 

With  no  good  exception,  and  nowhere  any  substantial  error,  I  cannot 
vote  to  reverse,  much  as  I  share  in  the  natural  reluctance  to  condemn 
o^<^  of  the  city  police. 

JAl  COX,  J.,  concurs. 
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MITCHELL  V.  FABIETTL 

(Supreme  Court,  Appellate  Term,  First  Department.    Jane  9,  1921.) 

Landlofrd  and  tenant  '&=9220— -Notiee  by  landlord  of  increase  in  rent  to  tenanl 
hoddli^  over  not  a  prerequisite  to  action. 

Landlord's  complaint  should  not  be  dismissed  for  failure  to  show  notice 
of  increased  rent  to  be  charged,  where  the  tenant  holds  over,  since  such 
notice  is  no  longer  a  prerequisite  to  action. 

Appeal  from  Mtmicipal  Court,  Borough  of  the  Bronx,  Second  Dis- 
trict. 

Action  by  Alice  J.  Mitchell  against  Elizabeth  Fabietti.  From  a 
judgment  dismissing  complaint,  the  plaintiflF  appeals.  Reversed,  and 
ntvf  trial  ordered,  with  costs  to  abide  the  event. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Joseph  V.  Mitchell,  of  New  York  City,  for  appellant. 
Barney  Mogilesky,  of  New  York  City,  for  respondent. 

GUY,  J.  Plaintiff  appeals  from  a  judgment  dismissing  the  complaint 
in  an  action  brought  to  recover  rent  for  the  months  of  October  and 
November,  1^0,  of  premises  occupied  by  defendant  under  a  previous 
letting,  which  letting  terminated  on  October  1,  1920. 

The  answer  admits  ownership  by  plaintiff,  and  that  defendant  oc- 
cupied the  premises  during  the  period  alleged,  but  denies  that  the  rea- 
sonable value  of  the  use  and  occupation  thereof  is  the  amount  demand- 
ed by  the  landlord,  and  sets  up  as  a  separate  defense  that  the  rent  de- 
manded is  unreasonable,  unjust,  and  oppressive.  The  landlord  filed  a 
bill  of  particulars  as  required  by  the  statute. 

It  was  admitted  that  no  notice  in  writing  was  given  to  the  tenant  be- 
fore October  1,  1920,  that  an  increased  rent  would  be  charged  by  the 
landlord,  and  the  trial  judge  dismissed  the  complaint  on  the  ground 
that,  in  the  absence  of  such  notice,  no  action  could  be  maintained  by 
the  landlord  for  the  value  of  the  use  and  occupation*  In  so  ruling  the 
learned  court  erred.    See  Rogan  v.  Weiss,  187  N.  Y.  Supp.  443. 

The  judgment  must  therefore  be  reversed,  and  a  new  trial  ordered, 
with  $10  costa  to  appellant  to  abide  the  event.    All  concur. 


a  a  BECKWITH  SPECIAL  AGENCY  v.  AMERICAN  TOT  ft  NOVELTT 

CO.  et  al. 

(Supreme  Court,  AppeUate  Term,  First  Department.    June  9,  1921.) 

Oontraeto  <&^22(1)-— Order  for  insertioD  of  advertisement,  not  shown  to  have 
been  accepted  by  publisher,  held  insufficient  to  establish  contract. 

Letter  to  publisher,  requesting  Insertion  of  advertisement  for  specific 
number  of  weeks  at  a  specified  rate,  not  shown  to  have  been  accepted  by 
publisher,  held  insufiScient  to  establish  a  contract. 

^s»For  other  cases  see  same  topic  &  KSY-NUMBSR  in  all  Key-Numbered  Digests  A  Indezea 
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Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Fourth  Dis- 
trict. 

Action  by  the  S.  C.  Beckwith  Special  Agency  against  the  American 
Toy  &  Novelty  Company,  and  others.  From  a  judgment  for  plaintiff 
after  a  trial  by  the  judge  without  a  jury,  defendants  appeal.  Revers- 
ed, and  new  trial  ordered. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ. 

Teitelbaum  &  Jayk.owsky,  of  New  York  City  (Louis  Jaykowsky,  of 
New  York  City,  of  counsel),  for  appiellants. 

Max  Schwebel,  of  New  York  City,  for  respondent. 

PER  CURIAM.    This  action  was  brought  for  breach  of  an  alleged 
contract  for  advertising.    The  so-called  contract  reads  as  follows: 
"The  S.  C.  Beckwith  Special  Agency  (Established  1880). 
"Interseas  Trade  Development  Division,  110  West  34th  Street,  New  York. 

•T^ov.  4. 1920. 
"Please  Insert  my  advertisement  to  occupy  three  lines  in  your  weekly  Latin 
American  Buyer's  Guide  appearing  in  twenty-five  (25)  daily  newspapers  of 
South  America,  Central  America,  Mexico,  and  the  West  Indies.  This  inser- 
tion to  continue  for  13  weeks,  consecutive  weeks,  and  for  which  I  agree  to 
pay  you  at  the  rate  of  five  dollars  per  line,  min.  fifteen  dollars  per  week,  pay- 
able monthly  on  presentation  of  advanced  proof.  Subject  to  cancellation  after 
three  months  trial.  '(Small  type.)*  This  Is  the  entire  contract.  No  agree- 
ment or  statement  recognized  that  is  not  set  forth  in  writing  in  this  contract. 

"American  Toy  &  Novelty  Co. 
"By  Samuel  Torg. 
"Taken  by  J.  S.  Ziodi." 

No  contract  was  established,  and  thus  no  breach  could  be  shown. 
Judgment  reversed,  and  new  trial  ordered,  with  $30  costs  to  appel- 
lant to  abide  the  event. 


ROURKE  T.  BICKLEY. 

(Supreme  Court,  Appellate  Division,  Second  Department.    June  8,  1921.) 


Trial  <@=»329-^u4piieiil  on  Terdiel  based  oo  cause  of  aetioo  not  pleaded  i 
be  reversed. 

In  an  action  for  services  rendered  defendant  in  connection  with  the 
purchase  of  a  house,  a  Judgment  for  plaintiff  will  be  reversed,  where  it 
was  apparent  from  the  charge  of  the  court  that  the  verdict  in  his  favor 
was  based  on  the  theory  that  defendant  by  his  acts  deprived  plaintiff  of 
commissions  which  he  would  have  obtained  from  the  owner;  that  caufle 
of  action  not  having  been  pleaded. 

Appeal  from  Trial  Term,  Kings  County. 

Action  by  Thomas  W.  Rourke  against  Robert  S.  Bickley.  From  a 
judgment  of  the  Supreme  Court  for  plaintiff,  and  an  order  denying  his 
motion  for  new  trial,  defendant  appeals.  Judgment  and  order  reversed, 
and  new  trial  granted. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  PUT- 
NAM, and  JAYCOX,  JJ. 

^s»For  other  cases  see  same  topic  A  KEY-NUMBBR  In  all  Key-Numbered  Dicesu  A  Indexes 
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Martin  J.  Binningham,  of  White  Plains,  for  appellant. 
Frederick  W.  Sparks,  of  Brooklyn,  for  respondent. 

PER  CURIAM.  The  only  cause  of  action  set  forth  in  the  complaint 
is  for  sevices  rendered  the  defendant  in  the  purchase  of  a  house.  The 
plaintiff,  however,  in  addition  to  the  allegations  necessary  to  set  forth 
that  cause  of  action,  has  included  a  number  of  unnecessary,  immaterial, 
and  irrelevant  allegations,  which  seem  to  indicate  that  the  plaintiff 
thought  his  cause  of  action  arose  from  some  interference  of  the  de- 
fendant with  the  plaintiff's  claimed  right  of  recovery  against  the  seller 
of  the  house.  These  allegations  were  apparently  urged  at  the  trial 
with  such  force  and  vigor  that  they  impressed  the  trial  judge  as  set- 
ting forth  the  real  cause  of  action.    The  court  charged  the  jury  that — 

The  action  was  brought  to  "recover  the  amount  of  commissions  which  the 
plaintiff  says  he  was  prevented  from  earning."  **The  plaintiff  says  it  is  a  rule 
in  real  estate  transactions  in  the  dty  that,  where  a  man  gets  a  customer  and 
goes  to  the  owner,  and  as  the  result  of  presenting  that  customer  to  the  owner 
a  sale  is  perfected,  the  owner  pays  the  commission.  •  •  •  Did  the  acts 
of  the  defendant  •  ♦  ♦  deprive  the  plaintiff  of  the  fruits  of  his  labors; 
that  is  to  say,  the  amount  that  he  should  have  received,  namely,  $1,035?' 

The  jury's  verdict  in  favor  of  the  plaintiff  was  plainly  based  upon 
a  cause  of  action  not  pleaded. 

The  judgment  and  order  must  be  reversed,  and  a  new  trial  granted; 
costs  to  abide  the  event. 


(115  Misc.  Bep.  44) 

J.  FBIEDIMIAN  ft  CO^  Ine^  t.  AMALGAIHATBD  CLOTHINO  WOBHEBS  OF 

AMERICA  et  al« 

(Supreme  Court,  Special  Term,  New  York  County.    March,  ld21.) 

1.  Associations  <9=^0(1)— In  suit  under  statote  against  offleials,  plafaitiff 
mnst  allege  and  prove  that  all  membera  are  liable. 

Where  an  action  is  brongbt  under  Code  Civ.  Proc.  i  1919,  against  the 
president  or  treasurer  of  an  association  on  any  cause  of  action  for  or  on 
which  plaintiff  may  maintain  such  an  action  against  the  associates,  the 
plaintiff  must  allege  and  prove,  and  the  court  must  find,  thati  all  the 
members  of  the  association  were  liable. 

t.  Injunetlon  ^=^118(3)— Unlawital  purpose  on  part  of  all  memiiers  of  trade 
union  held  not  shown  by  petition  in  suit  to  restrain  picketing. 

In  a  suit  against  a  labor  organization  to  enjoin  picketing  during  a 
strike*  on  the  ground  of  an  unlawful  purpose  existing  on  the  part  of  all 
the  members  of  the  association,  petition  held  insuflScient  to  show  such  pur- 
pose. 

S.  Injunction  <&=^118  (3) —Complaint  held  not  snfficiently  to  aver  overt  acts  in 
soit  to  enjoin  picketing. 

In  suit  to  enjoin  a  labor  union  from  maintaining  pickets  during  a  strike, 
the  con^^laint  held  not  to  aver  OTort  acts  on  the  part  of  all  the  members 
of  the  association,  suf^dent  to  Justify  suit  against  the  officials  alone. 

^ss>SV  otlMr  caMs  tae  Mone  topic  &  KBT-NUMBBB  In  aU  Kty-NainbeMd  Dlgeati  4  IndezM 
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Suit  by  J.  Friedman  &  G>.,  Incorporated,  against  the  Amalgamated 
Clothing  Workers  of  America  and  others.  On  motion  by  defendants 
for  judgment  on  the  pleadings.  Motion  granted,  with  leave  to  plaintiff 
to  plead  over. 

Gordon,  Tally  &  Gordon,  of  New  York  City  (Max  D.  Steuer  and 
Harry  A.  Gordon,  both  of  New  York  City,  of  counsel),  for  plaintiff. 

Lowenthal  &  Srold,  of  New  York  City  (Samuel  Scabury,  of  New 
York  City,  of  counsel),  for  defendants  Hillman  and  others. 

S.  John  Block,  of  New  York  City,  for  defendants  Shiplacoff  and 
others. 

BIJUR,  J.  This  is  a  motion  for  judgment  on  the  pleadings,  made 
on  behalf  of  defendant  ''Sidney  Hillman,  individually  and  as  general 
president  of  the  Amalgamated  Clothing  Workers  of  America,"  and 
also  on  behalf  of  certain  other  officials  of  that  organization.  The  mo- 
tion IS  directed  particularly  against  the  sufficiency  of  the  complaint  to 
charge  the  Amalgamated  Clothing  Workers  of  America  as  an  unincor- 
porated association,  in  that  it  fails  to  allege  a  cause  of  action  maintain- 
able against  all  of  its  members. 

[1]  This  point  is  based  upon  the  fact  that  the  action  is  brought 
against  the  association  pursuant  to  the  privilege  accorded  to  the  plain- 
tiff by  section  1919  of  the  Code  of  Civil  Procedure,  which  permits  it 
to  be  maintained  against  the  president  or  treasurer  "upon  any  cause 
of  action,  for  or  upon  which  the  plaintiff  may  maintain  such  an  action 
*  *  *  against  all  the  associates."  It  is  well  settled  that,  where  the 
action  is  so  brought,  "the  plaintiff  must  allege  and  prove,  and  the 
court  must  find,  that  all  the  members  of  the  association  were  liable." 
McCabe  v.  Goodfellow,  133  N.  Y.  89,  92,  30  N.  E.  728,  17  L.  R.  A. 
204;  Schouten  v.  Alpine,  215  N.  Y.  225,  232,  109  N.  E.  244;  People 
ex  rel.  Solomon  v.  Brotherhood  of  Painters,  218  N.  Y.  115,  123,  112 
.N.  E.  752;  Brower  v.  Crimmins,  67  Misc.  Rep.  68,  71,  121  N.  Y. 
Supp.  648;  Mazurajtis  v.  Maknawyce,  93  Misc.  Rep,  337,  340,  157 
N.  Y.  Supp.  151. 

Plaintiff's  counsel  undertake  to  demonstrate  that  the  complaint  does 
charge  all  the  members  with  liability  for  the  acts  which  are  laid  as  the 
foundation  of  the  cause  of  action.  In  order  to  ascertain  whether  this  . 
claim  is  well  founded,  an  examination  of  the  complaint  is  necessary. 
It  is  brought,  as  I  have  said,  against  "Sidney  Hillman,  individually  and 
as  general  president  of  the  Amalgamated  Clothing  Workers  of  Amer- 
ica," also  against  a  number  of  other  p^sons  individually  and  as  offi- 
cials in  various  capacities  of  said  organization,  against  some  40  or  50 
other  persons,  "individually  and  as  members,  agents,  and  employees  of" 
said  organization,  and  against  one  Leiserson,  apparently  merely  as  an 
individual. 

After  alleging  the  corporate  capacity  of  the  plaintiff  and  that  it  is 
engaged  in  the  ownership  and  operation  of  factories  and  plants  for 
the  production  of  clothing,  it  proceeds,  in  paragraphs  3  and  4,  to  set 
out  that  the  Amalgamated  Clothing  Workers  of  America  is  "an  unin- 
corp<jrated  membership  association  having  a  membership  of  175,000," 
distributed  throughout  many  cities  in  the  United  States;  "that  in  aiul 
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by  the  constitution  it  is  providied  that  the  aforesaid  general  executive 
board  jshall  have  the  right,  power,  and  authority  to  call  and  authorize 
strikes  and  to  direct  and  to  declare  boycotts."  This  is  preceded  and 
followed  by  details  of  its  organization  covering  its  |foveming  body  or 
bodies  and  the  local  unions  authorized  or  created  by  it ;  also  allegations 
of  the  precise  official  capacity  of  said  Hillman  and  of  the  other  officers. 
In  paragraph  10  it  is  alleged : 

'That  all  of  the  remaining  defendants,  except  Lelserson,  were  in  the  employ 
of  the  plaintifr  up  to  about  December  1,  1020,  but  have  ceased  to  be  in 
plaintifTs  employ,  and  that  the  defendants  at  aU  the  times  hereinafter  men- 
tioned were  and  stiU  are  all  members,  agents,  or  employees  of  the  defendant 
Amalgamated  Clothing  Workers  of  America." 

« 

Paragraph  11  alleges  that  the  association  is  controlled  by  a  consti- 
tution duly  adopted.  Paragraph  12  contains  an  extract  from  the  pre- 
amble to  the  constitution,  alleged  to  be  "the  purpose  of  the  organiza- 
tion," reading  as  follows : 

'*The  industrial  and  interindustrial  organization,  built  upon  the  solid  rock 
of  clear  knowledge  and  class  consciousness,  will  put  the  organized  working 
class  in  actinl  control  of  the  system  of  production  and  the  working  class  will 
then  be  ready  to  take  possession  of  it." 

In  paragraph' 13  it  is  alleged  that  the  association  was  organized — 

"only  for  the  purpose  of  destroying  the  existing  industrial  structure  in  the 
clothing  industry  •  «  •  and  the  present  industrial  system  of  ownership 
by  private  persons  *  *  *  of  the  business  and  factories  and  all  of  the 
means  for  production  of  clothing,  •  >  •  •  Including  the  ownership  by  the 
plaintiff  of  its  clothing  business,  •  •  •  and  solely  for  the  purpose  of 
'wresting,  taking,  and  seizing  from  the  employers  *  *  *  all  private  prop- 
erty, machinery,  goods,  wares,  and  merchandise,  *  *  *  and  solely  and 
only  for  the  puri>oses  of  encouraging  and  inciting  other  workers  in  other  in- 
dustries to  agree  and  conspire  to  destroy  the  present  industrial  structure 
*  *  *  and  the  seizure  of  said  means  of  production  and  properties  by  said 
workers,  •  •  ♦  and  to  destroy  existing  social,  industrial,  and  political 
structures,  and  to  substitute  in  lieu  and  in  place  thereof  the  rule  of  the 
proletariat;  ♦  ♦  ♦  that  all  of  the  defendants  herein  have  combined,  con- 
spired, and  agreed  to  carry  out  all  the  aforementioned  purposes." 

In  paragraphs  14,  15,  and  16  it  is  set  forth  that  the  plaintiff  entered 
into  contracts  of  emplo)rment  with  various  persons  on  the  express  un- 
derstanding that  they  had  ceased  to  be  affiliated  with  the  defendant 
association  and  would  not  join  it  in  the  future,  and  in  paragraph  17 
''that  in  violation  of  the  contract  rights  of  the  plaintiff  *  *  *  and 
inspired  by  opposition  to  all  forms  of  law  and  order,"  and  in  pursu- 
ance of  the  various  unlawful  purposes  hereinbefore  recited  "the  de- 
fendants are  wrongfully  and  unlawfully  *  *  ♦  instigating  plain- 
tiff's employees  to  cease  work  and  join  with  the  defendant  association 
for  the  aforesaid  purposes,  and  the  defendants  have  caused,  sanc- 
tioned and  directed  and  are  conducting  a  general  strike  against  the 
manufacturers  of  clothing  in  the  city  of  New  York,  *  *  *  and 
the  defendants  have  been  and  still  are  wrongfully  and  unlawfully  in- 
stigating persons  to  become  engaged  in  the  practice  of  picketing  plain- 
tiff's factories,"  and  that  said  pickets  are  in  various  disorderly  ways 
intimidating  plaintiff's  employees  from  continuing  to  work  for  them  and 
188N.Y.S.— <i6 
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hampering  the  free  dispatch  of  plaintiff's  business.     Paragraph  18 
recites : 

"That  in  pursuance  of  the  aforesaid  mdawfal  combination,  agreement,  and 
conspiracy  the  defendant  Amalgamated  Clothing  Workers  of  America  has 
voted  the  sum  of  $1,000,000,  to  be  collected  from  and  contributed  by  the 
members  of  said  defendant  for  the  purposes  of  carrying  on  the  aforesaid 
strike*'  and  the  other  purposes  recited,  "and  that  all  of  the  defendants  herein, 
except  Leiserson,  have  approved  and  agreed  to  the  collection  of  said  sum 
of  $1,000,000,  and  have  proceeded  to  collect  said  sum  of  $1,000,000  from  the 
.members  of  the  defendant  union,  and  have  collected  from  said  members  a 
substantial  part  of  said  $1,000,000." 

The  nineteenth  and  twentieth  paragraphs  contain  allegations  of  the 
plaintiff's  damage  and  the  absence  of  an  adequate  remedy  at  law. 

On  this  coidplaint  it  is  demanded,  first,  that  the  defendant  Amalga- 
mated Clothing  Workers  of  America  be  decreed  to  be  an  unlawful 
combination  and  conspiracy  and  be  dissolved;  and,  second,  **that  the 
defendants  and  their  and  each  of  their  agents,  etc.,  be  enjoined  from 
doing  any  acts  injurious  to  the  plaintiff,''  and  in  particular  from  en- 
ticing or  interfering  with  plaintiff's  employees,  or  from  creating  or 
continuing  a  strike  or  from  picketing  or  congregating  abcilt  plaintiff's 
premises  and  intimidating  plaintiff's  employees;  and,  third,  that  a 
judgment  be  entered  awarding  plaintiff  the  sum  of  $500,000  damages 
suffered. 

It  will  be  observed  that  the  complaint  really  sets  forth  two  causes 
of  action ;  one  for  a  dissolution  of  the  defendant  association  as  unlaw- 
ful, and  the  other  for  an  injunction  against  acts  for  which  it  is  sought 
to  be  held  responsible.  Since  it  is  clear  that  no  decree  of  dissolution 
can  be  entered  in  this  suit  brought  at  the  instance  merely  of  a  private* 
individual,  I  think  that  I  am  correctly  interpreting  the  pleader's  inten- 
tion if  I  read  the  allegations  respecting  the  alleged  unlawful  purpose 
of  the  association  as  intended  to  support  or  justify  the  prayer  for  in- 
junction. Indeed,  it  was,  as  I  understand  it,  conceded  upon  the  argu- 
ment of  this  motion  and  of  the  accompanying  motion  for  a  temporary 
injunction  that  the  instant  suit  was  aimed  at  something  other  than  the 
ordinary  elements  present  in  controversies  between  employer  and  em- 
ployee; it  is  designed  to  challenge  the  right  of  the  defendant  associa- 
tion to  continue  to  function.  The  issue  thus  tendered  has  been  accepted 
by  the  defefidant  without  objection  concerning  the  possible  improper 
joinder  of  causes  of  action  or  the  futility  of  the  prayer  for  a  decree  of 
dissolution.  I  shall  therefore  deal  with  the  allegations  of  the  complaint 
as  though  they  were  all  to  be  considered  as  bearing  solely  upon  the 
right  to  the  injunction. 

[2]  Although  it  is  not  contended  on  behalf  of  plaintiff  that  the  bare 
existence  of  an  unlawful  purpose  unaccompanied  by  overt  acts  con- 
stitutes groimd  for  the  issuance  of  an  injunction  (see  Reynolds  v. 
Everett,  144  N.  Y.  189,  194,  195,  39  N.  E.  72;  Sinsheimer  v.  United 
Garment  Workers,  11  Hun,  215,  217,  28  N.  Y.  Supp.  321),  neverthe- 
less it  may  not  be  unprofitable  to  inquire  first  whether  there  is  a 
sufficient  allegation  that  the  unlawful  purposes  claimed  to  exist  are  en- 
tertained by  or  that  knowledge  thereof  is  chargeable  to  aU  the  members 
of  the  association.    Plaintiff's  counsel  in  their  brief  claim: 
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'*That  there  are  adeqnate  allesatlons  in  that  respect  because  'It  is  aUeged 
that  the  preamble  to  its  constitution  provides  that  one  of  the  purposesi  is 
*to  put  the  organized  working  class  In  actual  control  of  the  system  of  pro- 
duction and  the  working  class  will  then  be  ready  to  take  possession  of  it,* " 
and  that  "all  the  members  of  the  association  who  are  parties  to  this  action 
because  they  are  being  sued  through  their  president,  Sidney  Hillman,  are 
charged  with  knowledge  of  the  provisions  of  their  own  constitution  and  are 
presumed  to  be  bound  by  its  terms.*' 

I  understand  plaintiiFs  claim  in  this  regard  to  be  that  the  preamble 
qroted  expresses  an  unlawful  purpose,  with  knowledge  of  which  all 
the  members  of  the  association  are  chargeable.  Taking  at  its  face  value 
this  extract  from  the  preamble  as  recited  in  the  complaint,  although  its 
context  is  not  set  out,  and  judged  by  every  fair  standard  of  interpreta- 
tion, particularly  in  an  instrument  of  this  character,  I  think  the  phrases 
quoted  are  quite  innocuous.  They  express  some  ideal  which,  it  is 
hoped,  may  at  some  time  be  achieved.  But  even  if  we  do  violence  to  its 
plain  intendment,  and  endeavor  to  read  into  the  literal  words  a  sugges- 
tion that  it  is  hoped  that  the  working  class  shall  be  put  into  actual  con- 
trol and  possession  of  the  instrumentalities  of  production,  rather  than 
of  merely  the  "system"  of  production,  as  actually  expressed,  there  is 
Ftill  absent  any  statement  or  even  implication  that  this  is  to  be  accom- 
plished by  forcible  or  other  unlawful  means.  Indeed,  plaintiff's  counsel 
do  not  in  terms  charge  or  claim  that  this  expression  in  the  preamble  is, 
standing  by  itself,  evidence  of  the  unlawful  purpose  of  the  organization, 
but  proceed,  without  further  comment,  after  the  sentence  from  the 
brief  which  I  have  just  quoted: 

'*Thus  it  is  distinctly  alleged  in  paragraph  13  of  the  complaint,  extracts 
from  which  have  been  quoted,  that  the  Amalgamated  Clothing  Workers  of 
America  was  organized  and  exists,  operates,  and  exercises  its  functions  and 
activities  for  the  purpose  of  destroying  the  private  ownership  and  substituting 
the  rule  of  the  proletariat,  and  transferring  aU  private  property  from  the 
^present  owners  to  the  members  of  the  Amalgamated  Clothing  Workers  of 
America.  An  allegation  that  the  Amalgamated  Clothing  Workers  of  America 
was  organized  and  exists  for  the  purposes  aforesaid,  and  is  carrying  out  these 
purposes,  is  tantamount  to  an  allegation  that  all  of  its  members  together,  by 
virtue  of  their  membership  in  the  Amalgamated  Clothing  Workers  of  America, 
are  parties  to  these  purposes  and  these  activities,  and  thus  a  charge  that 
the  Amalgamated  Clothing  Workers  of  America  was  organized  and  is  operat- 
ing and  conducting  its  activities  is  tantamount  to  a  charge  that  all  of  its 
members  are  doing  so." 

I  have  reproduced  this  paragraph  from  the  brief  to  avoid  the  possible 
injustice  of  misinterpreting  it.  At  the  outset  it  is  to  be  noted  that  the 
complaint  nowhere  purports  to  set  forth  or  quote  from  or  even  para- 
phrase the  exact  language  of  the  constitution  of  the  association.  The 
allegation  in  this  respect  advisedly  made  "upon  information  and  belief" 
is  that  the  association  "was  organized,  created,  formed,  and  establish- 
ed, and  still  continues  to  exist,  operate,  and  exercise  its  functions  and 
activities  solely  and  only"  for  the  "unlawful  purposes"  thereinafter  set 
forth  and  hereinabove  more  fully  recited. 

It  seems  to  me  to  be  quite  plain  that  to  allege  merely  that  an  associa- 
tion was  organized  and  exists  for  certain  purposes  is  far  from  assert- 
ing as  matter  of  fact  that  all  its  individual  members  are  pursuing  or 
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in  favor  of  pursuing  that  purpose,  or  ercn  that  they  arc  chargeable, 
expressly  or  impliedly,  with  knowledge  thereof  and  have  therefore 
acquiesced  therein.  The  absence  of  any  allegation  that  the  constitu- 
tion of  the  association  recites  or  suggests  the  alleged  unlawful  purposes 
is  significant.  We  are  not  dealing  here  with  conjecture  nor  with 
possibilities  of  proof  however  difficult  or  intricate,  but  with  allegations 
of  fact  to  form  the  basis  of  a  cause  of  action.  Finally,  however  liberal 
may  be  the  rules  of  construction  to  be  applied  to  a  pleading,  I  know  of 
none  which  permits  the  interpretation  of  a  general  allegation  of  the 
purposes  of  an  association  as  the  equivalent  of  a  categorical  statement 
(which  could  have  been  couched  in  a  few  words)  that  all  of  its  members 
are  in  favor  of  or  are  engaged  in  pursuing  such  purpose,  or  have  di- 
rectly or  indirectly  authorized  or  ratified  acts  in  furtherance  thereof. 

[3]  I  come,  then,  to  the  averments  of  the  complaint  in  regard  to 
overt  acts,  as  for  example,  in  the  thirteenth  paragraph,  "that  all  of  the 
defendants  herein  have  combined  and  conspired  and  agreed  to  carry 
out  all  of  the  aforementioned  purposes  *  *  *  by  their  acts  and 
conduct,"  and  in  the  seventeenth  paragraph  that  "the  defendants  are 
wrongfully  and  unlawfully  *  *  *  instigating  plaintiflf's  employees 
to  cease  work  and  *  *  *  have  caused  a  general  strike  against 
manufacturers  of  clothing  in  the  city  of  New  York  and  *  *  *  are 
instigating  persons  to  picket  plaintiff's  factories  and  coercing  ♦  *  * 
and   intimidating     *     *     *     plaintiff's  employees." 

It  is  urged  in  plaintiff's  brief  that  the  words  "all  of  the  defendants 
herein"  are  equivalent  to  the  phrase  "all  of  the  members  of  the  Amal- 
gamated Clothing  Workers  of  America"  and  that  "when  the  'defend- 
ants' are  referred  to  the  reference  is  to  'all  of  the  persons  who  are  be- 
ing sued  through  their  representatives,  such  as  president,  treasurer, 
secretary,'  "  etc.  This,  however,  is  to  give  <y  forced  and  unnatural  con- 
struction to  the  phrase  "all  of  the  defendants  herein,"  which  ordinarily 
means  the  defendants  named  in  the  caption  or  otherwise.  Assuming 
for  the  moment  that  I  would  not  be  unwilling  to  strain  the  common 
meaning  of  words  in  order  to  give  them  the  significance  contended 
for,  yet  the  draftsman  of  the  complaint  has  incorporated  therein  sev- 
eral other  phrases  which  compel  the  exclusion  of  such  construction. 
Thus,  for  example,  the  allegation  in  paragraph  10  "that  the  defend- 
ants were  and  still  are  all  members,  agents  or  employees  of  the  defend- 
ant, Amalgamated  Clothing  Workers  of  America,"  would  be  wholly 
unnecessary  and  meaningless  if  all  the  members  of  that  association 
were  already  included  as  defendants  by  the  mere  representative  pres- 
ence of  their  president. 

But  a  conclusive  answer  to  the  claim  for  this  construction  is  to  be 
found  in  the  eighteenth  paragraph  that  "the  defendant  Amalgamated 
Clothing  Workers  of  America  has  voted  the  sum  of  $1,000,QCK),  to  be 
collected  from  and  contributed  by  the  members  of  said  defendant, 
*  *  *  and  that  all  of  the  defendants  herein  have  approved  and 
agreed  to  the  collection  of  said  sum,  and  have  proceeded  to  collect  said 
sum  from  the  members?  of  the  defendant  union,  and  have  collected  from 
said  members  a  substantial  portion  of  said  sum."  Here  we  have  ir- 
refutable evidence  that  the  pleader  intended  the  term  "defendants"  to 
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apply  to  the  persons  actually  named  as  defendants  in  the  caption,  in 
contradistinction  to  the  term  "all  the  members  of  the  association/*  and 
that  when  he  intended  to  designate  the  latter  class  he  so  expressly  de- 
nominated them. 

Thus,  in  respect  of  the  alleged  acts,  just  as  in  regard  to  the  allied 
purposes,  we  find  that  the  draftsman  of  the  complaint  has  significant- 
ly omitted  the  simple  averment  that  all  the  members  of  the  defendant 
association  have  participated  therein,  or  have  authorized  or  ratified  the 
same,  or  are  chargeable  with  knowledge  thereof.  In  my  opinion,  there- 
fore, the  complaint  fails  to  allege  a  cause  of  action  against  all  tlie  mem- 
bers of  the  defendant  association,  and  is  defective  in  that  respect.  I 
have  confined  myself  in  the  foregoing  discussion  exclusively  to  the 
question  of  pleading,  but  I  may  say  that  the  papers  submitted  on  tlie 
coincident  motion  for  a  temporary  injunction  convince  me  that  the 
point  discussed  is  not  merely  a  formal  one,  but  concerns  the  ultimate 
merits  of  the  controversy. 

In  view  of  the  manner  in  which  the  complaint  is  framed,  and  in 
which  the  accompanying  motion  for  a  temporary  injunction  was  ar- 
gued it  is  not  feasible — even  if  it  were  desired — to  consider  the  papers 
as  seeking  relief  solely  against  some  of  the  defendants  as  individuals. 
Much,  if  not  most,  of  the  allegations  of  the  complaint  and  of  the 
moving  affidavits  would  have  to  be  eliminated,  since  they  do  not  bear 
upon  the  individual  liability  of  the  defendants,  and  new  considerations 
suggest  themselves  which  are  not  covered  by  the  papers. 

For  these  reasons,  the  motion  for  judgment  on  the  pleadings  made 
by  the  defendants  is  granted,  with  $10  costs,  with  leave,  however,  to 
plaintiff  to  plead  over  within  20  days,  if  it  be  so  advised. 

Ordered  accordingly. 


(115  Misc.  Rep.  619) 

PEOPLE  ex  reL  JACOB  BUPPEBT  BEALTY  COBPOBATION  v.  CANTOB 
ei  aL,  Com'rs  of  Taxes  aod  Assessments  (three  cases). 

(fitiprane  Court,  Special  Term  for  Trials,  Bronx  Cdcmty.    Jtme  0, 192L) 

1,  Municipal  corporations  <@=»974(2) — ^Applieatioo  for  review  of  assessment 

of  tax  need  not  state  mariiet  value. 

One  applying  for  a  review  of  an  assessment  need  only  state  that  the 
assessment  is  incorrect  and  bashed  on  an  overvaluation,  and  need  not 
state  the  market  value  of  the  property,  under  Tax  Law,  8  37,  and  Greater 
New  Tork  Charter,  S  895. 

2.  Municipal  corporations  (^=^974  (2) — Sufficiency  of  application  for  review 

of  assessment  waived  by  proceeding  to  hear  case  oo  merits. 

The  only  thing  necessary  to  the  exercise  of  jurisdiction  by  the  com- 
missioners of  taxes  and  assessments  of  the  city  of  New  York  to  hear  and 
determine  a  complaint  In  relation  to  an  assessment  under  Greater  New 
York  Charter,  8  805,  is  that  within  the  time  specified  in  the  statute  a 
complaint  in  writing,  stating  the  grounds  of  the  objection,  be  presented 
to  them,  and  the  form  of  the  complaint  and  the  particularity  with  which 
the  property  shall  be  described  or  the  objections  specified  are  matters 
of  procedure,  and  do  not  go  to  the  jurisdiction;  and  the  rule,  that 
technical  objections  to  the  form  or  sufficiency  of  pleadings  are  waived, 
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if  not  taken  in  advance,  by  proceeding  to  hear  the  ease  on  the  merits^ 
applies,  and  where  the  application  to  revise  was  referred  to  a  deputy  tax 
commissioner  for  the  purpose  of  re-examination  and  a  hearing  had  on 
the  merits,  without  objection  to  the  judgment  or  sufficiency  of  the  ap- 
plication, reassessment  could  not  be  denied  on  the  sole  ground  that  the 
application   was  insufficient. 

3.  Municipal  corporations  <3=»974(1)— Lessor  ''aggrieved"  under  provisions 

relating  to  review  of  assessmente,  tliough  lessee  paid  same. 

A  lessor  of  real  estate  was  "aggrieved"  by  an  assessment,  witliin  the 
meaning  of  Tax  Law,  §  290,  and  Greater  New  York  Charter,  S  906,  re- 
lating to  review  and  revision  of  assessments,  although  the  lessee  was 
obliged  to  pay  the  taxes  against  the  property  for  the  years  in  question. 

[Ed.  Note. — ^For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Aggrieved.] 

4.  Taxation  <9=>496( 3)— Common-law  writ  applicable  only  to  revie^v  assess* 

ments  void  for  want  of  jurisdiction. 

Prior  to  the  enactment  of  Laws  1880,  c.  269,  granting  the  statutory  writ 
of  certiorari  to  review  assessments  for  taxes,  the  common-law  writ  extend- 
ed only  to  the  review  of  assessments  void  for  want  of  jurisdiction  on  the 
part  of  the  taxing  officer,  or  in  relation  to  the  specific  property,  or  to  the 
review  of  assessments  which  were  obnoxious  to  the  charge  of  some  other 
illegality,  as  distinguished  from  error  in  judgment,  whether  affecting  a 
question  of  fact  or  of  law,  and  not  to  revise  and  modify  or  set  aside 
assessments  on  the  ground  that  they  were  excessive  or  unequal. 

5.  Evidence  <^=^5(1) — Common  knowledge  that  intending  purchasers  take  into 

consideration  assessed  valuation. 

It  is  common  knowledge  that  intending  purchasers  of  real  estate  take 
into  consideration  the  assessed  valuation  thereof  for  the  purpose  of  taxa- 
tion, because  the  higher  it  is  the  greater  are  the  taxes,  with  the  conse- 
quent diminution  of  the  net  return  from  the  property  and  a  decrease  in 
the  fee  value  as  well  as  the  rental  value  thereof. 

6.  Taxation  <&=>342— 'Machinery  and  equipment  held  '^personal  property,"  not 

subject  to  taxation  as  realty. 

Such  machinery  and  equipment  affixed  to  a  building  as  can  be  removed 
therefrom  without  material  Injury  thereto,  except  boilers,  etc.,  expressly 
excluded,  Is  "personal  property/'  within  the  meaning  of  Tax  Law,  ]$ 
219-j.  219-L 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Personal  Property.] 

7.  Taxation<$=a^496  (10) —Testimony  of  tax  commissioner  held  comiieieiit  to 

show  that  elevator  was  included  in  assessment  of  real  estate. 

In  proceeding  to  review  and  revise  tax  assessment,  testimony  of  deputy 
tax  commissioner  that  he  Included  in  building  assessment  the  value  of  an 
elevator  and  smokestack,  and  that,  with  the  exception  of  certain  items  of 
machinery,  which  he  separately  valued  at  $133,000,  every  other  Item  in  the 
building  was  Included  in  the  building  assessment,  held  competent,  as  con- 
clusively showing  that  claim  of  tax  commissioners  that  elevator  and 
smokestack  were  not  assessed  was  without  merit. 

S.  Taxation  0=»333— Boilers  assessable  as  ''real  estate.** 

Wltbln  the  provision  of  Tax  Law,  §§  219-j,  219-J,  boilers  are  an  Integral 
part  of  buildings,  and,  as  long  as  they  remain  therein  and  are  used,  are 
assessable  as  real  estate,  notwithstanding  that  a  smaller  number  of  boilers 
would  ordinarily  be  required  in  a  building  df  the  same  size,  If  a  different 
kind  of  work  were  carried  on  therein. 

[Ed.  Note. — For  other  definitions,  see  Words  and  Phrases,  First  and 
Second  Series,  Real  Property.] 
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9.  !razatioii4Ss»847— Taloe  to  be  determiiied  by  ftotoal  market  value. 

Ib  proceeding  to  review  and  revise  tax  assessments,  under  Tax  Law,  i 
290,  and  Greater  New  Xork  Charter,  S$  889,  906,  the  value  of  real  prop- 
erty must  be  determined  by  its  actual  market  value,  anc}  likewise  the 
personalty,  and  in  arriving  at  overvaluation  such  actual  value  of  the 
taxable  property  should  be  subtracted  from  the  amount  of  tbe  assessment. 

Certiorari  by  the  People  of  the  State  of  New  York,  on  the  relation 
of  the  Jacob  Ruppert  Realty  Corporation,  against  Jacob  A.  Cantor  and 
others,  as  Commissioners  of  Taxes  and  Assessments  of  the  City  of 
New  York,  to  review  assessments.  Assessments  held  erroneous  by 
reason  of  overvaluation. 

,  James  M.  Vincent,  of  New  York  City  (Curtis  A.  Peters,  of  New  York 
City,  of  counsel),  for  relator. 

John  P*  O'Brien,  Corp.  Counsel,  of  New  York  City  (Harry  S.  Lucia, 
of  New  York  City,  of  counsel),  for  respondents. 

GIEGERICH,  J.  These  three  proceedings  were  instituted  to  re- 
view and  correct  the  several  assessments  made  by  the  respondents  for 
the  purpose  of  taxation  for  the  years  1918,  1919,  and  1920  of  the  real 
estate  of  the  relator  in  the  borough  of  the  Bronx,  city  of  New  York, 
designated  as  section  9,  in  block  2308,  lot  5,  and  which  premises  are 
also  known  as  Nos.  280  to  302  East  133d  street,  borough  of  the  Bronx, 
city  of  New  York.  By  the  stipulation  of  the  parties  made  in  open 
court  the  three  proceedings  were  tried  as  one,  and  it  was  agreed  that 
the  evidence  adduced  should  be  considered  as  the  evidence  in  each  of 
them.  The  real  property  affected  by  these  proceedings  consisted  of 
a  plot  of  land  on  the  south  side  of  East  133d  street,  running  through  to 
the  north  side  of  132d  street,  and  having  a  frontage  of  250  feet  on  each 
street  and  a  depth  of  200  feet.  The  buildings  on  the  said  premises  con- 
sisted of  a  four-story  building  used  as  a  freezing  house,  a  four-story 
building  used  as  an  engine  building,  and  a  six-story  building  used  as  a 
boiler  house. 

The  petition  in  each  of  these  proceedings  alleges  that  the  relator  is 
a  domestic  manufacturing  and  mercantile  corporation,  and  is  the 
owner  of  the  property  in  suit,  and  that  the  assessment  is  erroneous  by 
reason  of  overvaluation,  in  that  there  was  included  in  the  total  assess- 
ment of  the  real  estate,  viz.  $400,000,  the  alleged  value  of  machinery 
and  equipment  therein,  amounting  to  $133,000,  which  is  claimed  by 
the  relator  to  be  personal  property,  and  that  the  true  valuation  of  the 
real  property  in  question  is  $267,000,  which  several  claims  are  denied 
by  the  return  of  the  respondents  in  each  of  these  proceedings,  and  each 
of  said  returns,  among  other  things,  alleges  that  the  assessment  rep- 
resented no  more  than  the  fair  market  value  of  the  property  on  the 
taxable  status  dates,  and  requested  that  no  reduction  be  made  if  the 
actual  value  of  the  property  and  improvements  were  not  less  than  the 
total  assessments.  The  total  assessment  in  each  of  the  said  years  was 
$400,000.    The  alleged  valuation  of  such  real  estate  was  set  down  in 
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two  columns  in  the  annual  records  in  the  boroc^h  of  the  Bronx  for 
the  said  years,  as  follows:  Value  of  real  estate,  unimproved,  $80,000; 
value  of  real  estate,  with  improvements,  $400,000.  Such  separate  en- 
tries were  made  pursuant  to  section  892  of  the  Greater  New  York 
Charter,  as  amended  by  Laws  1911,  c.  455,  which  provides  that — 

'^The  assessed  value  of  real  estate  shall  be  set  down  in  two  columns;  In 
tbe  first  column  shall  be  given,  opposite  each  separately  assessed  parcel  of 
real  estate,  the  snm  for  which  such  parcel  under  ordinary  circumstances, 
would  sell  if  wholly  unimproved ;  and  in  the  second  column  shall  be  set  down 
the  sum  for  which  the  said  parcel  under  ordinary  circumstances  would  seUt 
with  the  improvements,  if  any,  thereon." 

During  the  time  the  books  of  annual  record  were  open  for  inspection, 
the  relator  in  each  of  the  years  above  mentioned  filed  with  the  depart- 
ment of  taxes  and  assessments  an  application  in  writing,  duly  verified, 
claiming  that  such  assessed  valuation  was  erroneous  by  reason  of 
overvaluation;  that  the  machinery  contained  in  the  buildings,  of  the 
value  of  $133,000,  was  exempt  under  the  so-called  "Emerson  Law" 
(Laws  1917,  c.  726),  and  asking  that  the  assessed  value  of  the  said 
premises  be  fixed  at  $267,000.  It  appears  from  the  allegations  contained 
in  the  respondents'  return  in  each  of  these  proceedings  that  a  date  was 
fixed  for  a  hearing  on  each  of  the  said  applications,  and  due  notice  of 
such  hearing  was  given  to  the  person  filing  the  same;  that  at  such 
hearing  there  was  no  appearance  on  behalf  of  the  relator,  and  no  tes- 
timony was  taken  and  no  other  papers  were  filed  in  support  of  the  said 
appM cations.  It  further  appears  from  the  return  in  each  of  these  pro- 
ceedings, as  amended  pursuant  to  the  stipulation  signed  by  the  attorneys 
for  the  respective  parties,  that  each  of  the  said  applications  was  refer- 
red to  the  deputy  tax  commissioner  who  made  the  respective  assess- 
ments, with  instructions  to  re-examine  the  property  and  report  to  the 
bo-^rd  of  taxes  and  assessments,  and  said  deputy  reported  that  he  had 
re-examined  the  property;  that  the  land  factor  was  $200  and  $120 
that  the  building  factor  was  $1.25  and  $1,  being  1,  2,  4,  and  5  stories 
high,  with  147,500  square  feet  of  floor  space,  and  the  condition  of  im- 
provements and  general  surroundings  was  goorf,  and  that  the  property 
consisted  of  an  artificial  ice  making  plant,  the  building  being  erected 
expressly  for  this  purpose,  and  that  the  land  was  assessed  at  $80,000, 
the  buildings  at  $187,000,  and  machinery  at  $133,000,  making  a  total 
of  $4CO,0CO,  and  that  the  said  machinery  assessment  of  $133,000  in- 
cluded the  following  items,  viz. :  "6  boilers,  435  h.  p. ;  2  De  La  Vergne 
machines,  800  tons  each ;  1  De  La  Vergne  machine,  500  tons ;  1  Viller 
mnchire,  500  tons;  3  dynamos,  150,  100.  50  K.  W.;  2  pumps,  5,000,000 
gals. ;  1  pump,  3,000,000  c^als. ;  piping,  c?»ns,"  etc.,  and  "that  the  ca- 
pacity of  the  plant  was  750  tons  daily  at  $180." 

The  return  of  the  commissioners  in  each  of  these  proceedings  further 
alleges  that  such  deputy  tax  commissioner  thereafter  reported  to  the 
board  orally  that  the  assessment  was  just  and  equitable,  and  that 
after  duly  considering  the  said  application,  which  the  board  regarded 
as  insufficient  to  show  any  overvaluation  or  error  in  the  assessment  of 
$400,000,  and  after  duly  considering  the  said  reports  of  the  deputy  tax 
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commissioner,  and  upon  their  own  knowledge  of  the  character  and 
value  of  the.  property,  the  board  concluded  that  there  was  no  merit  in 
the  assertion  of  the  relator  that  the  machinery  contained  in  the  build- 
ing was,  under  section  219-j  of  the  Tax  Law  (Consol.  Laws,  c.  60), 
personal  property,  and  not  assessable  as  real  estate,  or  that  the  assess- 
ment was  excessive,  and  that  the  board  concluded  that  the  assessment 
of  $400,000  represented  no  more  tfian  the  actual  value  of  the  land  and 
improvements,  including  buildings  and  machinery  therein,  which  was 
taxable  as  real  estate,  and  not  exempt  from  assessment  as  personal 
property,  under  the  provisions  of  section  219-j  of  the  Tax  Law  and  the 
acts  amendatory  and  supplemental  thereto,  and  that  the  board  therefore 
confirmed  the  said  assessment  at  the  sum  of  $400,000  for  the  year 
therein  mentioned. 

It  will  be  seen  from  the  foregoing  summary  of  the  allegations  of  the 
petition  and  return  that  the  main  questions  to  be  determined  are  wheth- 
er the  machinery  and  equipment  in  the  ice  plant  were  exempt  from  tax- 
ation under  sections  219-j  and  219-Z  of  article  9-a  of  the  Tax  Law  as 
of  October  1,  1917,  1918,  and  1919,  and  that  if  they  were  the  value 
thereof,  and  whether  the  several  total  assessments  for  the  years  1918, 
1919,  and  1920  were  correct,  irrespective  of  the  method  used  by  the 
deputy  tax  commissioner  in  making  the  assessments. 

[1]  Before  entering  upon  a  discussion  of  these  questions  it  may  be 
well  to  pass  upon  certain  objections  raised  by  the  respondents,  which 
go  to  the  jurisdiction  or  to  the  right  of  the  relator  to  maintain  these 
proceedings.  It  is  urged  in  the  first  place  by  the  respondents  that  the 
several  applications  of  the  relator  to  them  for  a  review  of  its  assess- 
ments failed  to  give  what  the  fair  market  value  of  the  property  was  on 
the  several  taxable  status  dates,  nor  did  they  give  the  extent  of  the 
overvaluation,  and  that  therefore  the  relator  failed  to  make  out  a 
case  showing  a  ground  for  relief  based  upon  overvaluation.  I  am  re- 
ferred by  the  respondents  to  People  ex  rel.  Greenwood  v.  Feitner,  77 
App.  Div.  428.  79  N.  Y.  Supp.  309,  as  an  authority  for  the  position 
taken.  The  effect  of  the  decision  in  that  case,  however,  was  overruled 
in  People  ex  rel.  Edison  Electric  Illuminating  Co.  v.  Feitner,  86  App. 
Div.  46,  83  N.  Y.  Supp.  1114,  affirmed  178  N.  Y.  577,  70  N.  E.  1106. 

Section  37  of  the  Tax  Law  simply  provides  that  the  complainants 
"shall  file  with  the  assessors  a  statement,  under  oath,  specifying  the 
respect  in  which  the  assessment  complained  of  is  incorrect."  Section 
895  of  the  Greater  New  York  Charter,  so  far  as  material,  provides : 

"If  such  application  be  made  in  relation  to  the  assessed  valnatlon  of  real 
estate,  it  must  be  made  In  writing,  stating  the  grounds  of  objection  thereto." 

It  would  thus  appear  that  neither  of  the  above-quoted  provisions 
requires  that  the  market  value  of  the  property  be  stated  in  the  appli- 
cation for  revision  of  the  assessment,  and  that  all  that  is  required  is  a 
statement  of  the  grounds  of  the  objection.  The  several  applications  for 
revision  of  the  assessments  in  these  proceedings  meet  with  all  the  above- 
quoted  requirements  of  section  37  of  the  Tax  Law  and  of  section  895 
of  the  Charter. 
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[2]  The  return  in  each  of  these  proceedings  further  alleges  that  the 
application  therein  failed  to  answer  any  of  the  questions  on  the  printed 
form  furnished  by  the  commissioners  and  that  such  application  did  not 
show  that  the  person  who  signed  and  swore  to  it  was  authorized  to 
make  it,  or  was  familiar  with  the  facts,  or  a  real  estate  expert,  or 
qualified  to  judge  as  to  the  value  or  the  nature  of  the  property,  nor  did 
the  instrument  contain  any  statement  as  to  what  machinery  and  equip- 
ment was  contained  in  said  buildings,  or  its  value,  or  the  value  of  the 
land  and  buildings  exclusive  of  the  machinery,  and  that  the  verification 
was  made  by  the  said  person  as  the  secretary  of  the  Jacob  Ruppert 
Realty  Corporation,  stated  to  be  the  owner  of  the  premises.  Similar 
objections  to  the  sufficiency  of  the  application  were  urged  in  People 
ex  rel.  Empire  Mortgage  Co.  v.  Cantor,  190  App.  Div.  512,  180  N.  Y. 
Supp.  139,  and  it  was  held  that  the  only  things  necessary  to  the  exer- 
cise of  jurisdiction  by  the  commissioners  of  taxes  and  assessments  of 
the  city  of  New  York  to  hear  and  determine  a  complaint  in  relation  to 
an  assessment  under  section  895  of  the  Greater  New  York  Charter  are 
that  within  the  time  specified  in  the  statute  a  complaint  in  writing  stat- 
ing the  grounds  of  the  objection  be  presented  to  them;  that  the  form 
of  the  complaint,  the  particularity  with  which  the  property  shall  be 
described  or  the  objection  specified,  are  matters  of  procedure,  and  do 
not  go  to  the  jurisdiction;  that  the  rule  that  technical  objections  to  the 
form  or  sufficiency  of  pleadings  are  waived,  if  not  taken  in  advance, 
by  proceeding  to  hear  the  case  upon  the  merits,  applies  to  proceedings 
before  the  tax  commissioners  to  have  an  assessment  revised;  and  that, 
since  the  application  to  revise  the  assessment  was  referred  to  a  deputy 
tax  commissioner  for  the  purpose  of  re-examination  and  a  hearing 
having  been  had  upon  the  merits  without  objection  at  any  time  to  the 
form  or  sufficiency  of  the  application,  reassessment  could  not  be  denied 
on  the  sole  ground  that  the  application  was  insufficient.  As  already 
stated,  the  several  applications  were  referred  to  a  deputy  tax  commis- 
sioner for  re-examination  and  a  hearing  was  had  on  tiie  merits  thereof 
without  objection  on  the  part  of  the  respondents,  and  therefore,  under 
the  rule  laid  down  in  the  case  last  cited,  whatever  objections  there  may 
have  been  to  the  form  or  sufficiency  of  the  several  applications  were 
waived. 

[3]  Another  objection  raised  by  the  respondents  is  that  the  relator 
has  failed  to  prove  that  it  was  aggrieved  by  the  assessment.  This 
point  is  based  upon  the  fact  that  the  premises  under  review  were  in  pos- 
session of  the  Arctic  Hygeia  Ice  Company  during  the  years  1917,  1918, 
1919,  and  1920,  and  that  by  the  terms  of  the  lease  the  said  Arctic  Hy- 
geia Ice  Company  was  obliged  to  pay.  and  did  pay,  the  taxes  against 
the  said  property  for  the  years  1918,  1919,  and  1920.  Reliance  is  placed 
by  the  respondents  upon  the  language  of  the  following  provisions  of 
section  290  of  the  Tax  Law: 

**Any  person  assessed  upon  any  assessment  roll,  claiming  to  be  aggrieved 
by  any  assessment  for  property  therein,  may  present  to  the  Supreme  Court  & 
petition  duly  verified,  setting  forth  that  the  assessment  is  lUegal,  specifying 
the  grounds  of  the  alleged  illegality,  or  if  erroneous  by  reason  of  overvaluation, 
stating  the  extent  of  such  overvaluation,  or  if  unequal  In  that  the  assess- 
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ment  has  been  made  at  a  higher  proportionate  valnatlen  than  the  assessment 
of  other  property  on  the  same  roll  by  the  same  officers,  specifying  the  Instances 
in  which  such  inequality  exists,  and  the  extent  thereof,  and  stating  that  he 
is  or  will  be  injured  thereby." 

And  they  further  rely  upon  the  following  provisions  of  section  906 
of  the  Greater  New  York  Charter : 

"A  certiorari  to  review  or  correct  on  the  merits  any  final  determination  of 
the  board  of  taxes  and  assessments  shall  be  allowed  by  the  Supreme  Court  or 
any  justice  thereof,  directed  to  the  commissioners  of  taxes  and  assessments  ^ 
on  the  verified  petition  of  the  party  aggrieved,  but  only  on  the  grounds  which 
must  be  specified  in  such  petition,  that  the  assessment  is  iUegal,  and  giving 
the  particulars  of  the  alleged  Illegality,  or  is  erroneous  by  reason  of  ^ver 
valuation,  or  in  case  of  real  estate,  that  the  same  is  erroneous  by  reason  of 
inequality,  and  that  the  assessment  has  been  made  at  a  higher  proportionate 
valuation  than  the  assessment  of  other  real  estate  of  like  character  in  the 
same  ward  or  section,  or  other  real  estate  on  the  tax  rolls  of  the  dty  for  the 
same  year,  specifying  the  instance  in  which  such  inequality  exists,  and  the 
extent  thereof,  and  stating  that  he  is  or  wlU  be  injured  thereby." 

In  furtherance  of  points  so  raised  by  the  respondents,  the  argument 
is  advanced  that  the  relator,  the  owner  of  the  property,  is  not  the  party 
aggrieved  within  the  purview  of  section  290  of  the  Tax  Law  and  sec- 
tion 906  of  the  Greater  New  York  Charter,  because  its  pecuniary  in- 
terests are  not  and  may  not  be  adversely  affected.  I  do  not  think  the 
Legislature  in  retaining  by  the  said  enactments  the  statutory  remedies 
heretofore  provided  for  the  revision  and  correction  of  assessments 
through  a  writ  of  certiorari  (Laws  1880,  c.  269;  General  Tax  Law 
[Laws  1896,  c.  908]  §  250  et  seq.)  intended  to  exclude  from  its  benefits 
an  owner  of  property  whose  tenant,  under  a  lease  thereof,  paid  the 
taxes  levied  against  the  property  during  his  term.  No  such  limited 
effect  as  is  contended  for  by  the  respondents  has  been  given  by  the 
courts  to  the  meaning  of  the  phrase  "party  aggrieved,"  which  was  con- 
tained in  local  laws  for  the  revision  and  correction  of  assessments.  On 
the  contrary,  such  phrase  has  been  given  a  much  broader  meaning  in 
cases  arising  thereunder.  That  phrase  was  defined  by  the  Court  of 
Appeals  in  Matter  of  Walter,  75  N.  Y.  354,  357,  as  follows : 

"A  person  aggrieved,  by  an  act  or  an  omission,  Is  one  injured  thereby. 
Doubtless  the  injury  sustained  need  not  be  a  remote  and  consequential  result, 
but  a  direct  one.  The  owner  of  the  land  affected  by  the  assessment  Is  di- 
rectly injured  thereby,  for  his  property  is  rendered  so  much  the  less  valuable 
to  him;  it  is  worth  so  much  the  less  in  the  market;  so  much  as  is  the  as- 
sessment, is  taken  from  his  other  means,  to  relieve  his  land  of  the  assessment ; 
or  the  land  itself  is  sold  or  leased  by  virtue  of  the  Uen." 

In  that  case  a  mortgagee  was,  under  the  circumstances  detailed,  held 
to  be  a  "party  aggrieved,"  and  might  move  to  vacate  the  assessment. 
Such  phrase  has  also  been  held  to  include  a  former  owner  of  the  prem- 
ises assessed,  who  was  bound  to  indemnify  his  grantee  against  the  as-  ^ 
sessment,  or  to  remove  it  as  a  cloud  on  the  title  (Matter  of  Phil-  ^ 
lips,  60  N.  Y.  16);  a  lessee,  who  is  obligated  to  pay  any  assessment 
upon  the  premises  (Matter  of  Burke,  62  N.  Y.  224) ;  a  person  who  has 
become  the  owner  of  the  property,  after  the  confirmation  of  an  assess- 
ment levied  against  the  same,  and  who  takes  title  by  the  express  terms 
of  his  conveyance  subject  to  all  assessments  affecting  the  property  (In 
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the  Matter  of  the  Petition  of  Gantz,  85  N.  Y.  536),  and  a  purchaser 
of  the  land  assessed  after  the  work  had  been  commenced  and  before 
the  assessment  had  been  laid  and  the  land  was  conveyed  to  him,  subject 
to  any  assessment  to  be  made  for  the  work,  and  the  payment  of  the 
assessment  was  the  principal  consideration  for  the  conveyance  (Matter 
of  Pennie,  108  N.  Y.  364,  15  N.  E.  611).  In  the  Matter  of  Burke, 
supra,  it  was  held  that  the  lessee,  as  well  as  the  bwner,  was  authorized 
to  institute  proceedings  to  vacate  the  assessment,  the  court  at  page  228 
saying: 

"Either  the  owner  whose  title  may  be  clotided  by  an  Illegal  assessment,  at 
a  ipssee  who  is  under  covenant  to  pay  an  assessment  Is  apcrieved  when  an  In- 
valid assessment  is  made;  for  it  is  on  the  records  seemingly  good,  and  has 
sooner  or  later  to  be  met  and  removed.  The  provision  of  law  for  this  special 
proceeding  to  vacate  was  meant  to  afford  an  early,  speedy,  and  cheap  mode  of 
testing  the  legality.  It  is  open  to  any  one,  owner  or  lessee,  who  is  likely  to  be 
put  to  litigation  and  expense  by  reason  of  it.** 

[4]  It  should  be  borne  in  mind  that  prior  to  the  enactment  of  chapter 
269  of  the  Laws  of  1880,  granting  the  statutory  writ  of  certiorari  to 
review  assessments  for  the  purpose  of  taxation,  the  common-law  writ 
extended  only  to  the  review  of  assessments  void  for  want  of  jurisdic- 
tion on  the  part  of  the  taxing  officer  or  in  relation  to  the  specific  prop- 
erty, or  to  the  review  of  assessments  which  were  obnoxious  to  the 
charge  of  some  other  illegality  as  distinguished  from  error  in  judgment 
whether  affecting  the  question  of  fact  or  of  law.  The  office  of  such  a 
writ  was  not  to  revise  and  modify  or  set  aside  assessments  on  the 
ground  that  they  were  excessive  or  unequal.  People  ex  rel.  Kendall 
V.  Feitner,  51  App.  Div.  196,  199,  64  N.  Y.  Supp.  675,  and  citations. 
To  remedy  this  situation  the  act  of  1880  was  passed,  which  was  en- 
titled "An  act  to  provide  for  the  review  and  correction  of  illegal,  er- 
roneous or  unequal  assessments."  The  court  in  People  ex  rel.  Schaeff- 
ler  V.  Barker,  87  Hun,  194,  198,  199,  33  N.  Y.  Supp.  1042,  affirmed 
148  N.  Y.  731,  42  N.  E.  725,  speaking  of  such  act,  said: 

"The  act  was  passed  to  provide  a  remedy  for  Illegal,  erroneous  and  unequal 
assessments  In  whatever  form  or  manner  they  are  levied." 

And  further  on : 

"The  statnte  mnst  be  construed  tso  as  to  suppress  the  mischief  aimed  at  by 
its  authors*    •    •    •» 

It  was  held  in  that  case  that  the  property  owner  was  the  party  ag^ 
grieved  and  entitled  to  the  writ,  even  though  his  property  on  the  assess- 
ment roll  was  assessed  under  a  name  other  than  his  own.  The  act  of 
1880  not  onlv  provided  a  new  statutory  writ  of  certiorari,  but  also  pro- 
vided for  a  refund  **to  the  petitioner"  for  any  excess  of  taxes  paid 
by  him  as  a  result  of  an  erroneous  assessment.  The  substance  of  this 
act  was  preserved  in  the  former  Tax  Law,  entitled  "An  act  in  relation 
to  taxation,  constituting  chapter  24  of  the  General  Laws."  Laws  1896, 
c.  908,  §  250  et  seq.  Section  256  of  this  act  provided  for  the  refund 
"to  the  petitioner,"  and  this  section  was  amended  by  chapter  721  of 
the  Laws  of  1907,  so  as  to  provide  that  the  refund  should  be  made  "to 
the  petitioner  or  other  person  paying  the  tax."    This  language  has  been 
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preserved  in  section  296  of  the  present  Tax  Law  (chapter  60  of  the 
Consolidated  Laws). 

It  should  be  pointed  out  that  the  property  owndr  is  entitled  to  the 
same  exemption  under  section  219-/  of  tfie  Tax  Law  as  is  his  tenant. 
The  owner  is  aggrieved  the  moment  the  assessment  is  made,  because 
the  same  constitutes  a  lien  upon  his  property  and  a  cloud  upon  it.  The 
mere  fact  that  the  tenant  is  obligated  to  pay  the  tax  does  not  deprive 
him  of  the  statutory  writ  of  certiorari.  The  tenant  may  never  pay  it, 
in  which  event,  of  course,  the  owner  must  eventually  pay,  as  the  tax  is 
in  rem  and  a  lien  upon  the  property ;  or,  if  he  pays  it,  he  may  not 
do  so  prior  to  the  last  day  on  which  the  writ  of  certiorari  may  be 
obtained.  In  the  event  of  the  payment  of  the  tax  by  the  tenant,  if 
die  owner  has  obtained  a  writ  of  ca^tiorari  and  is  successful,  the  for- 
mer is  entitled  to  a  refund,  with  ii^rest,  pursuant  to  section  296  of 
the  Tax  Law. 

[5]  The  payment  of  the  tax,  however,  is  not  the  only  element  to  be 
considered  in  determining  whether  the  owner  is  aggrieved  by  the 
assessment.  As  pointed  out  in  Matter  of  Walter  (supra),  the  owner  of 
land  aflfected  by  the  assessment  is  directly  injured  thereby,  because  the 
property  is  rendered  so  much  less  valuable  to  him,  and  therefore  is 
worth  so  much  the  less  in  the  market.  It  is  common  knowledge  that 
intending  purchasers  of  real  estate  take  into  consideration  the  assessed 
valuation  thereof  for  the  purposes  of  taxation,  because  the  higher  it  is 
the  greater  are  the  taxes,  with  the  consequent  diminution  of  the  net 
return  from  the  property  and  a  decrease  in  the  fee  value  as  well  as 
the  rental  value  thereof.  Under  the  foregoing  authorities,  as  well  as 
upon  reason,  the  relator  is  clearly  a  "party  aggrieved"  by  the  assess- 
ments in  question,  and  it  has  therefore  the  undoubted  right  to  maintain 
these  proceedings. 

[6]  We  are  thus  brought  to  the  consideration  of  the  important 

?uestion  whether  or  not  the  machinery  and  equipment  was  exempt 
rom  taxation.  The  relator  contends  that  the  machinery  and  equip- 
ment installed  in  the  buildings  in  question,  with  the  exception  of  the 
boilers,  generators,  and  main  shafting,  were  exempt  from  taxation  un- 
der section  219-j  and  section  219-/  of  article  9-A  of  the  Tax  Law,  and 
also  under  the  decision  in  People  ex  rel.  General  Chemical  Co.  v.  Can- 
tor, 105  Misc.  Rep.  62,  172  N.  Y.  Supp.  582,  affirmed  188  App.  Div. 
959,  177  N.  Y.  Supp.  922,  228  N.  Y.  506,  126  N.  E.  919,  and  that 
hence  the  value  of  the  same  was  improperly  included  in  the  several  as- 
sessments. Article  9-a  of  the  Tax  Laws  above  mentioned  is  commonly 
known  as  the  "Emerson  Act"  or  the  "New  York  State  Income  Tax 
Law."  It  was  added  by  chapter  726  of  the  Laws  of  1917,  and  substi- 
tutes a  new  system  for  the  taxation  of  manufacturing  and  mercantile 
corporations,  and  provides  that  thereafter  such  corporations  shall  not 
be  subject  to  assessment  or  taxation  on  their  personal  property,  which 
the  act  defines  (People  ex  rel.  General  Chemical  Co.  v.  Cantor,  supra), 
and  radically  changes  the  method  of  determining^  the  annual  franchise 
tax  of  such  corporations  (People  ex  rel.  Iroquois  Door  Co.  v.'Knapp, 
186  App.  Div.  172,  173  N.  Y.  Supp.  641).  It  imposes  a  tax  at  the  rate 
of  3  per  cent,  of  the  net  income  of  such  corporations,  payable  in  ad- 
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vance,  to  be  computed  upon  the  basis  of  their  net  income  for  their  fis- 
cal or  calendar  year  next  preceding,  which  income  is  presumably  the 
same  upon  which  said  corporations  were  required  to  pay  federal  taxes 
(sections  209  and  219),  and  provided  further  that  one-third  of  said 
franchise  tax  should  be  distributed  by  the  state  treasurer  to  the  treas- 
urers of  the  several  counties  of  the  state  and  disposed  of  by  them  as 
provided  in  section  219-h  of  the  Tax  Law.  Section  219-j  of  article 
9-a  of  the  Tax  Law,  as  contained  in  said  chapter  726  of  the  Laws  of 
1917,  among  other  things  provided  that — 

"After  this  article  takes  effect  mannfacturinir  and  mercantile  corporations 
shall  not  be  assessed  on  any  personal  property  which  for  the  purpose  of  this 
exemption  shall  include  such  machinery  and  equipment  affixed  to  the  building 
as  would  not  pass  between  grantor  to  grantee  as  a  part  of  the  premises  if  not 
specifically  mentioned  or  referred  to  ftk  the  deed,  or  as  would,  if  the  building 
were  vacated  or  sold,  or  the  nature  m  the  work  carried  on  therein  changed, 
be  moved,  except  boilers,  ventilating  apparatus,  elevators,  gas,  electric  and 
water  powei^  generating  apparatus  and  shafting.*' 

The  meaning  of  the  foregoing  provision  was  passed  upon  in  People 
ex  rel.  Generar  Chemical  Co.  v.  Cantor,  supra.  In  that  proceeding  the 
relator,  a  manufacturing  corporation,  sought  to  review  an  assessment 
for  the  year  1918  on  real  property  owned  by  it,  and  to  correct  the 
assessment  because  there  was  erroneously  included  therein  the  value  of 
machinery  and  equipment.  It  was  conceded  that  all  the  machinery  and 
equipment  could  he  detached  and  removed  without  material  injury  to 
the  building,  and  it  was  held  that  the  relator's  motion  to  reduce  the 
assessment  should  be  granted  as  prayed  for.  Mr.  Justice  Delehanty  in 
the  course  of  his  opinion  said: 

"Prior  to  the  passage  of  the  Emerson  Act,  'real  estate*  for  the  purpose  of 
taxation  was  defined  by  subdivision  6,  section  2,  of  the  Tax  Law  as  'the  land 
itself  above  and  under  water,  all  buildings  and  other  articles  aiid  structures, 
substructures  and  superstructures,  erected  upon,  under  or  above,  or  affixed  to 
the  same,*  and  under  the  decisions  of  this  stafe  it  has  been  held  that  pursuant 
to  said  section  quoted  machinery  installed  in  a  building  and  affixed  to  the 
realty  is  taxable  as  real  estate.  People  ex  rel.  N.  Y.  Edison  Co.  v.  Wells,  135 
App.  Div.  644,  and  cases  there  cited.  But  the  situation  in  this  respect  is  now 
changed.  The  Legislature  by  the  Emerson  Act  has  defined  what  shall  consti- 
tute 'personal  property*  for  the  purpose  of  taxation  of  mercantile  and  manu- 
facturing corporations,  and  has  made  such  exempt  from  local  taxation.  The 
language  used  In  the  statute  is  in  no  wise  uncertain  or  doubtftil  of  meaning, 
and  in  my  opinion  the  plain  intent  thereof  was  to  exempt  from  personal  tax 
such  machinery  and  equipment  afi^ed  to  the  building  as  could  be  removed 
therefrom  without  material  injury  thereto,  except,  of  course,  boUers,  etc., 
expressly  precluded.*' 

The  substance  of  the  provisions,  as  contained  in  section  219-j  of 
chapter  726  of  the  Laws  of  1917,  were  by  Laws  1918,  c.  271,  §  3,  in 
effect  April  19,  1918,  retained  in  a  new  section  known  as  section  219-/, 
which,  with  the  amendments  and  additions  made  thereto,  reads  as  fol- 
lows: 

"Sec.  219-1.  Personal  Property  Defined.  The  term  'personal  property,'  for 
the  purposes  of  the  exemption  from  assessment  and  taxation  thereoh  locally 
as  granted  by  section  two  hundred  and  nineteen-J  of  this  chapter,  shall  include 
such  machinery  and  equipment  affixed  to  the  building  as  would  not  pass 
between  grantor  and  grantee  as  a  part  of  the  premises  if  not  spedflcaily  men- 
tioned or  referred  to  in  the  deed,  or  as  would.  If  the  building  were  yacated 
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or  sold,  or  the  nature  of  the  work  carried  on  therein  changed,  be  moved,  except 
boilers,  ventilating  apparatus,  elevators,  gas,  electric  and  water  power  gener- 
ating apparatus  and  shafting.  An  owner  of  a  building  is  entitled  to  the  same 
exemption  under  ttiis  section  as  a  lessee,  and  every  asseasment  of  real  property 
made  subsequent  to  June  fourth,  nineteen  hundred  and  seventeen,  shall  be 
subject  to  the  provisions  of  this  section  as  amended  hereby.*' 

It  will  be  observed  that  a  new  provision  was  added  by  this  amend- 
ment, by  the  terms  of  which  the  owner  is  entitled  to  the  same  exemp- 
tion as  a  lessee.  Section  219-1  was  amended  by  LSiws  1919,  c.  628, 
§  14,  in  effect  May  14, 1919,  so  as  to  read  as  follows: 

"Sea  219-1.  Personal  Property  Defined.  The  term  *personal  pr<H>erty,'  for 
the  purposes  of  the  exemption  from  assessment  and  taxation  thereon  locally 
as  granted  by  section  two  hundred  and  nineteen-j  of  this  chapter,  shall  in- 
clude any  movable  machinery  and  equipment  used  for  trade  or  manufacture 
and  not  essential  for  the  support  of  the  building,  structure  or  superstructure 
and  removable  without  material  Injury  thereto.  The  term  •personal  property,' 
as  used  In  such  section,  shall  not  include  boilers,  ventilating  apparatus, 
elevators,  plumbing,  heating,  lighting  and  power-generating  apparatus,  shaft- 
ing other  than  counter-shafting  equipment  for  the  distribution  of  heat,  light, 
power,  gases  and  liquids,  nor  any  equipment  consisting  of  structures  or  erections 
to»the  operation  of  which  machinery  is  not  essential.  An  owner  of  a  building  is 
entitled  to  the  same  exemption  under  this  section  as  a  lesase." 

Upon  comparing  the  foregoing  provisions  with  those  contained  in 
Laws  1918,  c.  271,  §  3,  it  will  be  seen  that,  while  certain  clauses  have 
been  omitted  and  others  have  been  substituted,  the  provisions  of  the 
amended  section  granting  exemption  from  taxation  to  such  movable 
machinery  and  equipment  as  could  be  removed  without  material  injury 
to  the  building  are  declaratory  of  the  rule  laid  down  in  People  ex  rel. 
General  Chemical  Co.  v.  Cantor,  supra,  upon  that  subject.  It  should, 
perhaps,  be  observed  in  this  connection  that  by  adding  the  words  "not 
essential  for  the  support  of  the  building,  structure  or  superstructure" 
the  Legislature  intended  to  remove  whatever  doubt  there  might  still  be 
with  respect  to  the  manner  of  the  affixation  of  the  machinery  and 
equipment  installed  therein  for  trade  or  manufacture  in  order  to  entitle 
the  applicant  to  tlie  exemption  provided  by  the  said  section,  whenever 
such  machinery  and  equipment  could  be  removed  without  injiiry  to  the 
building.  It  must  also  be  borne  in  mind  that  the  amended  section  omits 
the  following  language  contained  in  the  one  as  it  stood  at  the  time  of 
such  amendment,  viz.; 

"Or  as  would,  if  the  building  were  vacated  or  sold,  or  the  nature  of  the  work 
carried  oi:\  therein  changed,  be  moved." 

[7]  The  deputy  tax  commissioner  testified  that  he  included  in  the 
building  assessment  the  value  of  the  elevator  and  of  the  smokestack, 
and  that  with  the  exception  of  certain  items  of  machinery,  which  he 
separately  valued  at  $133,000,  every  other  item  in  the  building  was  in- 
cluded in  the  building  assessment.  Such  proof  was  competent  (People 
ex  rel.  Knickerbocker  Co.  v.  Wells,  99  App.  Div.  455,  457-459,  91  N. 
Y.  Supp.  283),  and  it  conclusively  shows  that  the  claim  of  the  re- 
spondents that  such  elevator  and  smokestack  have  not  been  assessed 
is  clearly  untenable.  The  report  of  the  deputy  tax  commissioner  which, 
as  already  stated,  forms  part  of  the  return  of  the  commissioners  in  each 
of  these  proceedings^  shows  that  the  machinery  assessment  includes 
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six  boilers  and  certain  other  kinds  of  machinery.  The  relator  con- 
cedes that  two  boilers,  three  generators  and  shafting  are  taxable,  and 
hence  it  will  not  be  necessary  to  determine  whether  or  not  they  could 
have  been  removed  without  material  injury  to  the  buildings.  With  these 
exceptions  the  relator  insists  that  all  other  machinery  and  equiimient 
included  in  the  machinery  assessment  were  removable  without  material 
injury  to  the  buildings.  » 

There  is  no  question  but  that  such  other  machinery  and  equipment 
were  used  for  trade  or  manufacture  during  the  years  in  qt^estion,  and 
I  shall  therefore  proceed  to  inquire  if  they  were  removable  without 
material  injury  to  the  buildings.  It  appears  from  the  evidence  that 
the  machinery,  apparatus  and  equipment  in  the  buildings  in  question 
were  installed  therein  after  the  buildings  had  been  completed;  that 
such  machinery,  apparatus,  and  equipment  were  brought  into  the  build- 
ings in  question  in  separate  parts,  which  parts  were  assembled  on  the 
floors  of  the  buifdings  on  which  the  same  were  located  and  could  be 
dismantled  and  carried  out  of  the  buildings  through  the  doors  thereof 
in  the  same  manner  in  which  they  were  brought  in;  that  the  floors  of 
said  buildings  consisted  of  concrete,  and  all  of  the  machinery,  appa- 
ratus, and  equipment  was  brought  into  the  building  and  assembled  and 
set  upon  these  concrete  floors,  some  of  them  being  stabilized  by  means 
of  bolts  and  some  of  them  resting  on  said  floors  without  any  fastenings 
whatsoever.  So  far  as  concerns  the  issues  relating  to  the  removability 
of  the  machinery  and  equipment  claimed  to  be  exempt  from  taxation, 
I  have,  after  a  careful  consideration  and  analysis  of  the  evidence, 
reached  the  conclusion  that  they  should  all  be  decided  in  favor  of  the 
relator.  I  am  therefore  of  the  opinion  that  the  relator  has  by  a  pre- 
ponderance, of  the  evidence  overcome  the  presumption  that  the  ma- 
chinery and  equipment  in  question  could  not  be  removed  without  ma- 
terial injury  to  the  bdildings,  and  I  accordingly  find  that  all  such  ma- 
chinery ard  equipment,  with  the  excieption  of  the  boilers,  generators, 
and  main  shafting,  were  removable  without  material  injury  to  the 
buildings,  structures,  or  superstructures,  and  that  the  same  were  not 
essential  for  the  support  of  the  said  buildings,  structures  or  superstruc- 
tures. If  I  am  right  in  this  conclusion,  then  it  necessarily  follows  that 
all  the  machinery  and  equipment  included  in  the  machinery  assessment, 
with  the  exception  of  the  boilers,  generators,  and  main  shafting,  were 
personal  property,  and  not  assessable  as  real  estate,  and  therefore  ex- 
empt from  local  taxation  during  the  years  in  question. 

The  relator  makes  the  point  that  only  two  of  the  six  boilers  used 
for  the  purpose  of  operating  the  ice  plant  are  taxable,  because,  as  claim- 
ed, that  is  the  maximum  number  which  would  be  required  to  operate 
machinery  in  an  ordinary  building  of  the  same  size  as  the  relator's 
building.  This  contention  is  based  upon  the  following  language  of 
section  219-/  of  the  Tax  Law  as  it  stood  when  it  was  amended  in  1919, 
viz.: 

"Or  as  would,  If  the  building  were  vacated  or  sold,  or  the  nature  of  the 
work  carried  on  therein  changed,  be  moved." 

As  already  stated,  this  provision  was  omitted  from  the  section  in 
question  in  its  amended  form,  and  the  provision  so  omitted  would  there- 
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fore,  even  if  it  were  held  that  the  relator  came  within  the  same,  only 
apply  to  the  taxes  for  1918  and  1919.  The  provision  above  quoted 
was  passed  upon  in  People  ex  rel.  General  Chemical  Co.  v.  Cantor, 
supra,  and  it  was  held  that  the  same  rule  of  constructicMi  applied  to 
the  preceding  clause  was  applicable  to  the  one  tmder  review,  and  that 
therefore,  if  the  machinery  and  equipment  were  permanently  affixed 
to  the  building  it  would  be  properly  taxable  as  real  estate,  whether  or 
not  the  building  were  vacated  or  sold,  or  the  nature  of  the  woiic  car- 
ried on  therein  changed. 

[8]  It  is  true  that  the  point  so  raised  by  the  relator  in  these  pro- 
ceedings was  not  considered  by  the  court  in  that  case,  but  it  is  plain 
from  a  reading  of  the  provision  so  quoted  in  connection  with  the  one 
preceding  it,  in  the  light  of  the  decision  in  the  General  Chemical  Com- 
pany Case,  that  its  purpose  was  to  include  within  the  definition  of  the 
term  "personal  properhr"  for  the  purpose  of  the  exemption  such  re- 
movable machinery  and  equipment  as  could  be  moved  if  the  buildings 
were  vacated  or  sold,  or  the  nature  of  the  work  carried  on  therein 
changed;  in  other  words,  that  the  machinery  and  equipment  should 
under  such  circumstances  retain  its  character  as  personal  property.  It 
cannot,  however,  by  any  necessary  or  fair  construction,  be  fairly  in- 
ferred that  the  Legislature  intended  by  such  provision  to  provide  that 
machinery  and  equipment  coming  within  the  exception  to  the  exemp- 
tion provided  should  nevertheless  be  regarded  as  personal  property,  or 
to  place  any  limitation  for  the  purposes  of  taxaticm  upon  the  number 
of  articles  of  machinery  not  exempt  from  taxation  merely  because  a 
smaller  number  would  ordinarily  be  required  in  a  building  of  the  same 
size  if  a  different  kind  of  work  were  carried  on  therein.  Under  the 
provisions  of  section  219-/  of  the  Tax  Law  boilers  are  expressly  ex- 
empted from  the  exemption  therein  provided.  Within  the  purview  of 
the  Tax  Law  they  are  an  integral  part  of  the  building,  and  as  long  as 
they  remain  therein  and  are  used  they  are  assessable  as  real  estate. 

[I]  Having  thus  reached  the  conclusion  that  all  six  boilers  were 
taxable,  the  next  question  is:  What  was  the  actual  market  value  on 
the  taxable  status  dates  of  such  boilers,  as  well  as  of  the  three  gener- 
ators, main  shafting,  and  pulleys,  which,  as  seen,  the  relator  concedes 
were  taxable?  After  considering  all  the  evidence  I  find  that  the  actual 
market  value  of  those  items  of  machinery  on  the  1st  day  of  October, 
1917,  1918,  and  1919  was  as  follows :  Six  boilers,  $26,415 ;  three 
generators,  $9,100;  main  shafting  and  pulleys,  $590;  amounting  alto- 
gether to  the  sum  of  $36,105,  which  is  to  be  deducted  from  such  sum 
as  I  shall  find  was  the  actual  market  value  of  the  machinery  and  equip- 
ment included  in  the  machinery  assessment  as  of  the  several  taxable 
status  dates  and  added  to  the  building  assessment.  As  shown  above,  all 
the  machinery  and  equipment  included  in  the  machinery  assessment, 
with  the  exception  of  six  boilers,  three  generators,  main  shafting  and 
pulleys,,  were  exempt  from  taxation.  The  entire  machinery  assess- 
ment, however,  includes  the  said  boilers,  generators,  main  shafting  and 
pulleys,  and  the  entire  machinery  and  equipment,  including  these  items 
of  taxable  property,  was  assessed  at  $133,000. 

•   After  considering  all  the  facts,  I  am  of  the  opinion  that  the  sum  last 
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mentioned  was  the  full  or  actual  value  of  all  such  machinery  and  equii>- 
ment  on  the  several  taxable  status  dates,  from  which  stun,  however, 
there  should  be  deducted  the  sum  of  $36,105,  which,  as  above  stated,  I 
have  found  was  the  actual  market  value  of  all  the  machinery  not  ex- 
empt from  taxation  on  such  dates.  Deducting  the  last-mentioned  sum 
from  the  said  sum  of  $133,000  leaves  the  sum  of  $96,895,  the  aggre- 
gate value  of  all  the  exempt  machinery  and  equipment  Both  parties 
introduced  evidence  relative  to  the  value  of  the  land  and  buildings,  and 
therefore  it  cannot  be  assumed,  even  if  the  provisions  of  the  charter 
apply  here,  that  the  assessment  is  erroneous  to  the  extent  of  the  differ- 
ence between  the  actual  market  value  of  the  lands  and  buildings  and 
the  full  or  actual  value  of  the  exempt  machinery  and  equipment.  See 
People  ex  rel.  Gleason  v.  Purdy,  223  N.  Y.  88,  92,  119  N.  E.  249. 

A  certiorari  proceeding  under  the  Tax  Law  is  very  much  like  a  re- 
valuation of  the  property  which  is  the  subject  of  assessment.  People 
ex  rel.  Jamaica  W.  S.  Co.  v.  Tax  Commissioners,  196  N.  Y.  39,  50, 
89  N.  E.  581.  The  total  assessment  can  only  be  reviewed  (People  ex 
rel.  Gleason  v.  Purdy,  supra,  223  N.  Y.  at  page  92,  119  N.  E.  249,  and 
citations),  and  consequently  actual  market  value  of  the  land  unimprov- 
ed and  the  land  with  improvements  thereon,  exclusive,  of  course,  of 
the  value  of  the  exempt  machinery  and  equipment,  must  also  be  taken 
into  consideration  in  determining  whether  or  not  there  has  been  an 
overvaluation  of  the  property.  The  respondents  insist,  however,  that 
the  market  value  of  the  land  with  improvements,  exclusive  of  the  ex- 
empt machinery  and  equipment,  during  the  years  in  question  exceeded 
the  sum  of  $400,006,  the  total  assessment  imposed.  The  relator,  on 
the  other  hand,  maintains  that  the  value  of  the  land  and  improvements 
was  no  more  than  that  placed  upon  it  by  the  deputy  tax  commissioner 
when  he  valued  the  land  at  $80,000  and  the  buildings  at  $187,000, 
amount!  lip:  in  the  aggregate  to  $267,000. 

Under  the  Consolidation  Act  (I^aws  1882,  c.  410,  §  814)  real  property 
was  required  to  be  assessed  at  the  sum  of  which  it  "under  ordinary 
circumstances  would  sell."  That  section,  so  far  as  material,  provided 
as  follows: 

"It  shall  be  the  duty  of  the  deputy  tax  commissioners,  under  the  direction 
of  the  commissioners  of  taxes  and  assessments,  to  assess  aU  the  taxable  prop- 
erty in  the  several  districts  that  may  be  assigned  to  them  for  that  purpose  by 
said  commissioners,  and  they  shall  furnish  to  them,  under  oath,  a  detailed 
statement  of  all  such  property  showing  that  said  deputies  have  personally 
examined  each  and  every  house,  building,  lot,  pier,  or  other  assessable  prop- 
erty, giving  the  street  and  ward  map  number  of  such  real  estate  embraced 
within  said  districts,  together  with  the  name  of  the  owner  or  occupant,  if 
known ;  also,  in  their  judgment,  the  sum  for  which  such  property  under  or- 
dinary circumstances,  would  sell,  with  such  other  information,  in  detail,  rela- 
tive to  personal  proi)erty  or  otherwise,  as  the  said  oommisslonerB  may,  from 
time  to  time,  require." 

The  Court  of  Appeals  in  People  ex  rel.  M.  R.  Co.  v.  Barker,  146  N. 
Y.  304,  at  pages  312,  313,  40  N.  E.  996,  998  construing  the  forgoing 
provisions,  said:  "Under  the  Consolidation  Act  for  the  City  of  New 
York  it  shall  be  assessed  'at  the  sum  for  which  such  property  under 
ordinary  circumstances  would  sell.'     The  value  of  property  Is  de- 
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termined  by  what  it  can  be  bought  and  sold  for,  and  there  can  be  no 
doubt  but  that  these  various  expressions  used  in  the  sts^tutes  all  are  in- 
tended to  mean  the  actual  Vcdue  of  the  property/'  The  foregoing 
provisions  were  retained  in  section  889  of  the  Greater  New  York 
Charter  (Laws  of  1897,  c.  378).  Such  section,  however,  was  amend- 
ed by  chapter  466  of  the  Laws  of  1901,  and  again  by  chapter  454  of 
the  Laws  of  1903.  By  the  act  of  1903  section  889  was  amended  so 
as  to  read  as  follows : 

"It  shall  be  the  daty  of  the  deputy  tax  commissioners,  under  the  direction 
of  the  board  of  taxes  and  assessments,  to  assess  all  the  taxable  property  in 
the  several  districts  that  may  be  assigned  to  them  for  that  purpose  by  said 
board,  and  they  shall  furnish  to  the  said  board,  under  oath,  a  detailed  state- 
ment of  all  such  property,  showing  that  said  deputies  have  personally  examin- 
ed each  and  every  house,  building,  lot,  pier  or  other  assessable  property,  giving 
the  street,  lot,  ward,  town)  and  map  number  of  such  real  estate  embraced 
within  said  districts,  together  with  the  name  of  the  owner  or  occupant,  if 
known ;  also  the  sum  for  which.  In  their  judgment,  each  separately  assessed 
parcel  •  •  ♦  under  ordinary  circumstances  would  seU  if  it  were  wholly 
unimproved;  and  separately  .state,  the  sum  for  which,  under  ordinary  circum- 
stances, the  same  parcel  of  real  estate  would  sell  with  the  improvements, 
if  any,  thereon ;  with  such  other  Information  in  detail  relative  to  personal 
property  or  otherwise,  as  the  said  board  may,  from  time  to  time,  re- 
quire.   •    •    •'• 

The  provisions  last  above  quoted  were  passed  upon  in  People  ex 
rel.  Poor  v.  Wells,  139  App.  Div.  83,  at  page  87,  124  N.  Y.  Supp.  36, 
38  where  the  court,  speaking  through  Mr.  Justice  Dowling,  said : 

"By  section  889  of  the  Greater  New  York  Charter  (Laws  1901,  c.  46a,  as 
amended  by  Laws  1903,  c.  464)  it  is  made  the  duty  of  the  deputy  tax  commis- 
sioners, in  arriving  at  their  conclusions  as  to  the  assessable  value  of  taxable 
property,  to  state  under  oath  to  the  board  the  sum  for  which,  In  their  Judg- 
ment, each  separately  assessed  parcel  of  real  estate  under  ordinary  circum- 
stances would  sell  if  it  were  wholly  unimproved.  Under  this  provision  it  is 
the  duty  of  commissioners  of  taxes  and  assessments  to  assess  this  property 
year  by  year  at  its  actual  market  value,  no  more,  no  less.  People  ex  rel. 
Manhattan  B.  Co.  v.  Barker,  146  N.  Y.  312.'' 

That  case  was  affirmed  by  the  Court  of  Appeals  on  the  opinion  of 
Dowling,  J.,  below  (200  N.  Y.  518,  93  N.  E.  1129),  and  the  rule  there 
laid  down  as  to  assessing  the  property  at  its  market  value  was  applied 
in  Tax  Lien  Co.  v.  Schultze,  213  N.  Y.  9,  11,  106  N.  E.  751,  L.  R.  A. 
191SD,  Ills,  Ann.  Cas.  1916C,  636.  From  the  authority  of  these 
cases  it  follows  that  the  value  of  the  real  property  involved  in  these 
proceedings  must  be  determined  by  its  actual  market  value — ^that  is, 
the  amount  for  which  it  would  sell  under  ordinary  circumstances  dur- 
ing the  years  in  question. 

Applying  such  rule  of  valuation  to  the  real  estate  in  suit,  and  with- 
out discussing  in  detail  the  evidence  relative  to  the  value  of  the 
land  and  buildings,  it  is  sufficient  to  say  that  I  find  that  on  the  several 
taxable  status  dates  the  actual  market  value  of  the  land  was  the  sum 
of  $80,000,  and  the  actual  market  value  of  the  buildings  was  $187,- 
000,  to  which  should  be  added  the  sum  of  $36,105,  the  aggregate  actud- 
market  value  of  the  said  six  boilers,  three  generators,  main  shafting 
and  pulleys,  as  found  by  me,  and  amounting  in  the  aggregate  to  the 
sum  of  $303,105.    From  what  has  preceded  it  is  clear  that  there  has 
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been  an  overvaluation  in  each  of  the  years  in  question  to  the  extent  of 
$96,895,  which  is  the  difference  between  $400,000,  the  total  amount  of 
the  assessment,  and  the  sum  of  $303,105,  which  I  have  found  was  the 
actual  market  value  of  the  land  with  improvements  thereon  on  the 
several  taxable  status  dates. 

In  view  of  the  evidence  I  am  strongly  of  the  opinion  that  the  relator 
has  sustained  the  burden  of  showing  affirmatively  by  a  preponderance 
of  the  evidence  that  the  total  assessment  for  each  of  the  years  in  ques- 
tion was  erroneous  by  reason  of  overvaluation,  that  it  has  overcome 
the  presumption  of  the  correctness  of  the  several  assessments,  that  it 
has  fully  established  all  the  prerequisites  necessary  for  a  correction 
thereof,  and  that  hence  its  claim  for  a  reduction  of  the  same  is  wdl 
founded.  My  conclusion  is  that  the  several  assessments  levied  by  the 
respondents  against  the  said  real  property  for  the  years  1918,  1919,  and 
1920  of  $400,000  are  erroneous  by  reason  of  overvaluation  to  the 
extent  of  $96,895,  and  that  such  several  assessments  should  be  reduced 
to  the  sum  of  $303,105. 

The  respective  parties  may  submit  requests  for.  findings  within  five 
days  after  the  publication  hereof.  All  papers  received  by  me,  includ- 
ing the  stenographer's  minutes,  exhibits,  briefs,  and  filed,  papers,  have 
been  returned  to  the  clerk,  to  whom  such  requests  to  find  should  be 
handed  in,  with  proof  of  service. 


Id  re  STANDISH. 
Appeal  of  TRUITT. 

(Supreme  Court,  AppeUate  Division,  Second  Department.    May  18,  1921.) 

1.  Habeas  corpus  ^=>14— Will  lie  to  take  child  f  roin  guardian. 

A  habeas  corpus  proceeding  will  lie  to  take  a  child  from  its  legally 
appointed  general  gaardian,  since  the  court  in  such  proceeding  is  not  guid- 
ed solely  by  the  question  of  legal  custody,  but  can  exercise  equity  powers 
and  make  a  decision  dependent  on  grounds  of  ezi)ediency,  equity,  and 
the  interests  of  the  child. 

2.  Habeas  eorpus  ^=>117(l)-*DeeisioD  in  habeas  corpus  proceeding  in  one 

slate  held  res  Judicata  as  to  custody  of  child  in  similar  proceeding  in  other 
state. 

Determination  of  court  having  jurisdiction  In  habeas  corpus  proceeding 
awarding  the  custody  of  a  child  is  res  judicata  in  subsequent  similar  pro- 
ceeding between  same  parties  in  another  state,  under  Const.  U.  S.  art  4, 1 
1,  and  Act  Cong.  May  26,  1790  (U.  S.  Comp.  St.  S  1519),  in  the  absence  of 
evidence  of  changed  conditions,  making  previous  decision  no  longer  ap- 
plicable. 

3.  Habeas  corpus  ^=>4&— Voluntary  appearance  of  nonresident  in  action  in* 

Thriving  custody  of  child  did  not  affect  jurisdiction  of  court. 

In  habeas  corpus  proceeding,  inyolving  custody  of  child,  the  fact  that 
I>erson  to  whom  child  was  awarded  was  a  nonresident  and  voluntarily  ap- 
peared did  not  affect  the  court's  jurisdiction. 

4.  Evidence  <&^80(1) — Law  of  state  in  which  judgment  claimed  to  be  res  JuA- 

cata  was  rendered  presumed  to  be  same  as  that  of  state  in  which  sobse- 
quent  action  was  brought. 

In  habeas  corpus  proceeding  involving  custody  of  child.  In  which  it  was 
claimed  that  determination  of  court  of  other  state  as  to  custody  of  child 

^s»For  other  cases  see  same  topic  ft  KET-NUMBBR  In  all  Key-Numbered  Digests  A  Indexes 
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waB  res  Judicata,  It  will  be  presumed  in  such  subsequent  proceeding  tbat 
tbe  law  of  the  other  state  was  the  same  as  that  dt  state  in  which  subse- 
quent proceeding  was  brought. 

Appeal  from  Special  Term,  Westchester  County. 

In  the  matter  of  the  application  of  Myles  W.  Standish  for  a  writ  of 
liabeas  corpus.  From  an  order  sustaining  a  writ  and  directing  Hazd 
Simons  Truitt  to  surrender  Mary  Elizabeth  Standish,  an  infant,  to 
Myles  W.  Standish,  the  father  of  such  infant.  Hazel  Simons  Truitt 
appeals.    Order  reversed,  and  proceeding  dismissed. 

Argued  before  BLACKMAR,  P.  J.,  and  MILLS,  RICH,  PUTNAM, 
and  JAYCOX,  JJ. 

Humphrey  J.  Lynch,  of  White  Plains  (William  A.  Sawyer,  of 
White  Plains,  on  the  brief),  for  appellant. 

Frederick  P.  Close,  of  White  Plains  (Lee  Parsons  Davis,  of  White 
Plains,  on  the  brief),  for  respondent. 

JAYCOX,  J.  The  appellant  is  the  maternal  aunt  of  the  infant,  Mary 
Elizabeth  Standish,  whose  custody  is  in  controversy  in  this  proceeding. 
The  relator  resides  in  Detroit,  Mich.,  where  he  married  Mary  Simons 
November  11,  1914.  This  marriage  did  not  prove  to  be  a  happy  one, 
and  after  a  few  months  they  separated.  In  October,  1915,  while  they 
were  still  separated,  Mary  Simons  Standish  gave  birth  to  the  above- 
mentioned  infant.  After  the  birth  of  said  child  the  relator  contributed 
nothing  to  her  support,  or  that  of  her  mother,  and  in  1917  the  mother 
of  said  infant  instituted  an  action  for  divorce  against  the  relator  in  the 
state  of  Michigan  on  the  grounds  of  cruel  and  inhuman  treatment,  non- 
support,  and  abandonment.  Pending  the  trial  of  that  action,  and 
against  relator's  opposition,  an  order  was  made  directing  him  to  pay 
$1  per  day  for  the  support  of  his  wife  and  child.  He  was  compelled 
to  pay  this  sum  with  difficulty.  In  November,  1917,  a  final  decree  of 
divorce  was  entered  in  said  action,  awarding  the  custody  of  the  child 
to  the  mother,  and  directing  the  relator  to  pay  $1  per  day  for  the  pur- 
poses above  mentioned. 

Some  time  thereafter  the  divorced  wife  took  up  her  residence  in 
Norfolk,  Va.,  where  she  resided  until  her  death,  October  3,  1918. 
During  this  time  the  relator  evinced  no  interest  in  his  former  wife  or 
their  child.  He  wrote  to  his  former  wife  just  once,  to  ask  her  to  fill 
out  a  questionnaire  in  relation  to  the  draft ;  his  purpose  being  to  show 
that  he  was  obliged  to  contribute  to  the  support  of  his  former  wife  and 
child.  Shortly  prior  to  her  death  Mrs.  Standish  married  one  John  J. 
Carr,  with  whom  she  resided  until  she  died.  It  was  the  mother's  wish 
that  her  sister,  the  appellant,  should  have  the  custody  of  her  child. 
Since  the  death  of  the  mother  the  child  has  remained  in  the  custody 
and  control  of  her  aunt,  and  it  is  conceded  that  that  is  in  every  way  a 
proper  home  and  proper  custody  for  the  child.  After  the  death  of  the 
mother,  on  the  10th  day  of  October,  1918,  an  order  was  duly  made  ap- 
pointing the  appellant  and  John  J.  Carr  guardians  of  said  infant.  The 
jurisdiction  of  the  court  and  the  legality  of  its  action  are  expressly  ad- 
mitted.   Thereafter  the  relator  went  to  Virginia  and  instituted  in  the 
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court  of  law  and  chancery  of  that  state  (it  is  stipulated  that  this  is  a 
court  of  competent  jurisdiction,  the  same  as  the  Supreme  Court  of  this 
state)  a  habeas  corpus  proceeding  to  obtain  the  custody  of  said  child 
In  obedience  to  the  writ  therein,  s^id  infant  was  produced  in  court  and 
the  proceedings  duly  and  legally  had  therein.  •  All  the  issues  raised  were 
tried  and  determined,  and  the  court  made  a  decree  therein,  wherein  it 
determined : 

'That  it  is  best  for  the  interest  of  said  Infant  that  it  remain  for  the  pres^it 
in  the  custody  and  under  the  control  of  its  aunt,  Hazel  Simons  Tniitt" 

The  decree  further  provides  that  the  father  shall  have  reasonable 
opportunity  of  seeing  his  child.  That  decree  is  dated  January  21, 
1921,  and  there  has  been  no  appeal  therefrom  or  application  to  modify 
the  same,  although  said  decree  contains  this  provision : 

"It  is  farther -ordered  that  these  proceedings  remain  upon  the  docket  of  this 
court,  in  order  that  such  further  proceedings  may  be  had  or  orders  entered 
as  the  change  of  conditions  in  the  life  or  requirements  of  said  infant  may  dic- 
tate as  best  for  her  interest  and  welfare." 

Prior  to  the  beginning  of  the  last-mentioned  proceeding,  the  appel- 
lant had  moved  from  the  state  of  Virginia  to  Bronxville,  in  the  state  of 
New  York.  Apparently  in  the  course  of  that  proceeding  the  relator 
learned  of  the  change  of  residence  of  the  appellant,  and  he  then  came 
to  this  state,  and  on  the  17th  day  of  May,  1920,  instituted  this  pro- 
ceeding, a  return  was  made,  a  traverse  filed,  and  the  court  proceedai 
to  try  and  determine  these  questions:  (a)  Whether,  under  her  ap- 
pointment as  guardian,  the  appellant  had  the  legal  custody  of  said  in- 
fant, and,  if  so,  could  that  custody  be  inquired  into  and  any  determina- 
tion made  in  this  proceeding  as  to  the  custody  in  which  the  interests  of 
the  infant  would  be  best  served?  (b)  Were  the  Virginia  habeas  corpus 
proceedings  res  adjudicata?  After  a  trial  of  these  issues  a  decision 
was  made,  awarding  the  custody  of  the  child  to  the  father. 

[t]  The  appellant  urges  the  following  reasons  why  the  decree  or 
order  herein  should  be  reversed : 

First.  "Habeas  corpus,  being  a  legal  remedy,  will  not  lie  to  take  a  child 
from  its  legally  appointed  general  guardian." 

The  appellant's  contention  under  this  point  is  that  habeas  corpus  is 
a  legal  remedy,  and  in  determining  to  whom  the  custody  of  this  child 
shall  be  awarded  the  court  cannot  consider  the  welfare  of  the  child, 
but  must  be  guided  solely  by  the  question  of  the  legal  custody,  and  that, 
as  in  this  case  the  aunt  [appellant]  has  been  appointed  the  guardian  of 
the  child,  the  writ  must  be  dismissed ;  that  the  purpose  and  design  of 
the  writ  is  to  relieve  from  illegal  restraint,  and  that  there  can  be  no 
illegal  restraint  where  there  is  legal  custody.  The  appellant's  attorney 
cites  many  cases  which  he  claims  support  his  position,  but  the  case 
upon  which  he  places  the  most  reliance,  and  which  apparently  most 
strongly  favors  his  contention,  is  People  v.  Wilcox,  22  Barb.  178. 
Quotations  are  made  from  this  case  which  unequivocally  assert  all  that 
appellant  claims,  but  upon  an  examination  of  the  whole  opinion  I  think 
that  the  reason  the  learned  judge  did  not  exercise  his  chancery  powers 
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was  not  because  upon  the  return  of  such  a  writ  the  court  could  not  ex- 
ercise equity  powers,  but  because  the  writ  was,  in  the  first  instance,  re- 
turnable before  a  Supreme  Court  commissioner  and,  in  the  absence 
of  such  commissioner,  was  heard  by  a  justice  of  the  Supreme  Court. 
In  the  course  of  his  opinion  the  learned  judge  said : 

"I  am  entirely  satisfled  that  upon  this  writ  I  possess  no  other  powers  than 
such  as  are  possessed  by  a  Supreme  Court  commissioner  under  the  statute,  and 
tliat  consequently  I  cannot,  without  a  usurpation  of  authority,  assume  or  ex- 
ercise that  species  of  Jurisdiction  which  belongs  ezclusiyely  to  a  court  of 
equity." 

Another  case  cited  is  People  ex  rel.  Pruyne  v.  Walts,  122  N.  Y.  238^ 
25  N.  E.  266.  In  this  case  (122  N.  Y.  at  page  241,  25  N.  E.  267)  the 
court,  by  Brown,  J.,  said:^ 

"This  case  is  very  similar  in  its  facts  to  In  re  Welch,  74  N.  T.  290.  There,  as 
here,  the  contest  was  between  the  testamentary  guardian  appointed  by  the 
will  of  the  father  and  those  to  whose  custody  the  mother  had  committed  the 
child.  There,  as  here,  the  Special  Term  dismissed  the  writ,  without  prejudice 
to  further  proceedings,  for  reasons  affecting  the  health  and  welfare  of  the 
child.  This  court  dismissed  the  appeal,  holding  that  such  reasons  Justified  the 
withholding  the  custody  of  the  child  from  Its  legal  guardian,  and  that  the  mat- 
ter was  one  so  purely  within  the  discretion  of  the  Special  Term  that  its  con- 
clusions would  not  be  reviewed." 

This  is  a  clear,  unmistakable  holding  that  the  court  may,  in  a  habeas 
corpus  proceeding,  consider  the  welfare  of  the  child;  in  other  words, 
exercise  equity  powers.  The  appellant,  I  think,  misreads  this  opinion, 
and  interprets  it  as  a  dismissal  of  the  proceeding  upon  legal  grounds, 
with  permission  to  renew  for  reasons  affecting  the  health  and  welfare 
of  the  child.  I  do  not  so  construe  this  opinion.  The  writ  was  dismissed 
for  reasons  affecting  the  health  and  welfare  of  the  child,  without  prej- 
udice to  further  proceedings.  The  Court  of  Appeals  has  recently  had 
occasion  to  examine  this  question,  and  in  People  ex  rel.  Riesner  v.  N. 
Y.  N.  &  C.  Hospital,  230  N.  Y.  119,  124,  129  N.  E.  341,  343,  by  Car- 
dozo,  J.,  it  said : 

'The  writ  of  habeas  corpus  was  limited  in  its  origin  to  cases  of  restraint 
under  color  or  dalm  of  law.  N.  Y.  Foundling  Hospital  ▼.  Oatti,  203  U.  8.  429, 
438;  People  ex  rel.  Pruyne  v.  Walts,  122  N.  X.  238,  241.  In  time,  however,  it 
was  extended  to  controversies  touching  the  custody  of  children,  which  were 
governed,  not  so  much  by  considerations  of  strictly  legal  rights  as  by  those  of 
expediency  and  equity  and,  above  all,  the  interests  of  the  child.  N.  X. 
Foundling  Hospital  v.  Gattl;  People  ex  rel.  Pruyne  v.  Walts;  Matter  of 
Knowack,  158  N.  Y.  482;  Matter  of  Waldron.  13  Johns.  418;  The  Queen  v. 
Gyngall,  1893,  2  Q.  B.  232.  We  find  in  this  statute  no  suggestion  of  a  purpose, 
if  we  were  to  assume  that  there  was  power  (N.  T.  Constitution,  art  1,  j  4), 
to  abridge  the  function  of  the  writ  in  this  field  of  its  extension." 

In  that  case  the  removal  of  a  child  from  legal  to  other  custody  for 
the  benefit  of  the  child  was  approved.  I  think,  therefore,  that  the  law 
is  firmly  established  that  upon  the  return  of  a  writ  of  habeas  corpus 
the  court  can  exercise  equity  powers  and  make  a  decision  dependent, 
not  alone  upon  the  question  of  le^al  custody,  but  based,  as  stated  above, 
upon  the  grounds  of  expediency  and  equity,  and,  above  all,  the  interests 
of  the  child. 
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[2]  That  brings  us,  then,  to  the  determination  of  the  question  as  to 
whether  the  decree  of  the  court  of  law  and  chancery  of  the  state  of 
Virginia,  awarding  the  custody  of  the  child  to  its  general  guardian,  the 
appellant  herein,  is  res  ad  judicata.  That  proceeding,  as  recited  above, 
was  a  proceeding  exactly  like  this,  instituted  in  a  court  of  competent 
jurisdiction,  having  unquestionable  jurisdiction  of  the  proceeding  and 
of  the  parties,  and  in  it  it  was  determined  that  the  best  interests  of  the 
child  required  her  to  remain  in  the  custody  of  her  aunt.  The  courts 
of  this  state  have  held  that  a  decree  or  final  order  in  a  habeas  corpus 
proceeding  is  an  adjudication  which  may  be  pleaded  as  res  adjudicata. 
Mercein  v.  People,  25  Wend.  64,  35  Am.  Dec.  653 ;  Matter  of  Price,  12 
Hun,  508-511;  People  ex  rel.  Keator  v.  Moss,  6  App.  Div.  at  page 
422,  39  N.  Y.  Supp.  690;  Matter  of  Quinn;  2  App.  Div.  103,  104,  37 
N.  Y.  Supp.  534;  aff'd  152  N.  Y.  89,  46  N.  E.  175;  People  ex  rd. 
Ludden  v.  Winston,  34  Misc.  Rep.  21,  69  N.  Y.  Supp.  452,  affirmed  61 
App.  Div.  614,  70  N.  Y.  Supp.  1146;  Matter  of  Lederer,  38  Misc. 
Rep.  668,  78  N.  Y.  Supp.  236;  People  ex  rel.  Multer  v.  Multer,  107 
Misc.  Rep.  58,  175  N.  Y.  Supp.  526;  People  ex  rel.  Lawrence  v.  Brady, 
56  N.  Y.  182;  Matter  of  Lee,  220  N.  Y.  532-538,  116  N.  E.  352.  In 
Mercein  v.  People,  supra,  the  court  held : 

"An  adjudication  of  a  court  of  record,  or  of  an  officer  having  anthprity  in 
the  matter,  on  the  question  of  the  custody  of  an  infant  child  brought  np  on 
habeas  corpus,  may  be  pleaded  as  res  adjudicata  and  is  conclusive  upon  the 
same  parties  in  all  future  controversies  relating  to  the  same  matter,  and  upon 
the  same  state  of  facts." 

Under  the  Constitution  of  the  United  States,  "full  faith  and  credit 
shall  be  given  in  each  state  to  the  public  acts,  records,  and  judicial  pro- 
ceedings of  every  other  state*'  (U.  S.  Constitution,  art.  4,  §  1) ;  and 
they  shall  have  such  cfffect  in  any  court  in  the  United  States  as  they 
have,  by  law  or  usage,  in  the  courts  of  the  state  in  which  they  are  taken 
(see  Act  Cong.  May  26,  1790  [U.  S.  Comp.  St.  §  1519] ). 

[3,  4]  I  think  there  is  no  force  in  the  respondent's  contention  that 
there  was  a  lack  of  jurisdiction,  or  that  the  proceedings  were  deprived 
of  their  conclusive  character  by  the  fact  that  the  appellant  was  not  then 
a  resident  of  Virginia  and  her  appearance  voluntary.  Neither  can  the 
binding  force  of  that  decision  be  in  any  degree  mitigated  by  daiming 
that  the  proceeding  was  not  well  tried.  There  was  no  occasion  for  the 
appellant  to  prove  the  law  of  the  state  of  Virginia.  In  the  absence  of 
proof  to  the  contrary,  it  is  assumed  to  be  the  same  as  our  own,  Mon- 
roe V.  Douglass,  5  N.  Y.  447;  Mount  v.  Tuttle,  183  N.  Y.  358,  76  N.  E. 
873,  2  L.  R.  A.  (N.  S.)  428. 

The  cases  cited  by  the  respondent  are  not  applicable.  They  are  cases 
where  the  infant  was  not  before  the  court,  or  the  appointment  of  a 
guardian  made  where  the  infant  was  brought  into  the  jurisdiction  of  the 
court  by  trickery,  such  as  In  the  Matter  of  Hubbard,  82  N.  Y.  90; 
People  ex  rel.  Winston  v.  Winston,  31  App.  Div.  121,  52  N.  Y.  Supp. 
814.    After  citing  these  cases  respondent  says  in  his  brief : 

''So  In  the  case  at  bar,  while  the  Virginia  court  obtained  Jurisdiction,  it 
should  neTer  have  entertained  Jurisdiction,  as  the  infant  was  a  resident  oC 
New  York." 
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We,  of  course,  are  not  called  upon  to  pass  upon  the  propriety  of  the 
action  of  a  court  of  a  foreign  state.  If  with  jurisdiction  it  has  acted, 
that  action  is  binding  upon  us.  The  Special  Term  avoided  the  con- 
clusive character  of  this  action  by  holding  that  its  determination  was  not 
final.    The  determination  of  the  court  was : 

"The  court  is  of  the  opinion  that  it  is  best  for  the  interest  of  said  inftint  that 
it  remain  for  the  present  In  the  cnstody  and  tinder  the  control  of  its  aunt, 
Hazel  Simons  Trnitt" 

That  was  a  final  determination.  It  finally  determined  the  question 
then  before  it,  but  recognized  the  fact  that  as  the  child  grew  older  a 
different  custody  might  be  desirable ;  that  the  circumstances  of  the  par- 
ties might  change.  It  perhaps  was  an  unnecessary  precaution.  It  re- 
served the  right  to  the  court  to  change  the  custody  of  the  child  when 
the  situation  of  the  parties  made  such  change  desirable.  It  merely 
stated  what  the  court  undoubtedly  had  the  power  to  do  without  any 
such  reservation.  ^  Therefore,  to  justify  this  proceeding,  the  relator 
must  show  that  there  had  been  a  change  of  conditions,  so  as  to  make 
the  previous  decision  no  longer  applicable.  In  Mercein  v.  People,  25 
Wend.  64,  at  page  99  (35  Am.  Dec.  653),  it  is  said : 

^According  to  adjudged  cases,  the  proceedings  before  the  CflianceUor  were 
a  bar  to  any  reinvestigation  of  any  matters  which  occurred  prevlmis  to  the 
date  of  his  final  order.  Such  unhappy  controTersles  aa  these  may  endure 
until  the  entire  impoverishment  or  the  death  of  the  parties  renders  their 
farther  continuance  impracticable.  If  a  final  adjudication  upon  a  habeas  cor- 
pus is  not  to  be  deemed  res  adjudicata,  the  consequences  will  be  lamentable. 
This  favored  writ  will  become  an  engine  of  oppression,  instead  of  the  writ 
of  liberty.  An  examination  of  the  cases  on  this  subject  will  show  that  the 
general  rule  laid  down  by  Chief  Justice  De  Grey,  in  the  Case  of  the  Duchess 
of  Kingston,  11  State  Trials,  261,  as  to  the  conclusiveness  of  a  Judgment  of 
concurrent  or  exclusive  Jurisdiction  upon  the  same  matters  between  the  same 
parties,  is  applicable  to  all  final  adjudications  upon  a  habeas  corpus." 

The  petition  is  barren  of  any  allegation,  there  is  no  proof,  and  the 
court  does  not  find  that  the  respondent  is  not  as  competent,  and  is  hot 
ir  every  way  just  as  well  fitted  to  care  for  this  child  at  the  time  of  this 
trial  as  she  was  at  the  time  of  the  former  trial.  The  court  merely  dis- 
agreed with  the  Virginia  court  as  to  in  whose  custody  the  best  interests 
of  the  infant  required  her  to  be  placed.  The  decision  of  the  Virginia 
court  must  be  deemed  res  ad  judicata  of  the  questions  involved  in  this 
proceeding. 

The  order  herein,  awarding  the  custody  of  the  child  to  the  relator 
should  be  reversed,  and  the  proceeding  dismissed.    All  concur. 
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HITE  et  aL  t.  HALEY  et  aL 

(Supreme  Oonrt,  Appellate  Term,  First  Department    June  9,  1921.) 

L  Landlord  and  tenant  ^=>301<2) — ^Third  persons  to  whom  lessee  leased 
premises  neeessary  parties  to  summary  proeeeAngs  against  lessee. 

Where  lessee  executed  a  lease  to  third  persons,  the  third  persons  were, 
as  to  the  owner,  assignees  of  the  original  lessee  and  were  necessary  j^ar- 
ties  to  summary  proceedings  against  lessee. 

2.  Lanfiord  and  toiant  <8=»130(^) — Third  persons,  to  whom  lessees  had 
executed  leas^  held  not  entitled  to  reeover  tor  breacfa  of  eovenani  of  quiet 
eojoyment  agsdnst  lessees. 

Where  third  persons,  to  whom  lessees  had  executed  a  lease  of  the 
premises,  were  not  joined  as  parties  in  summary  proceeding  against  les- 
sees, but,  on  lessor's  refusal  to  accept  their  check,  entered  into  a  new 
agreement  to  take  a  new  lease  directly  from  the  lessor  at  an  increased 
rental,  the  third  persons,  not  having  asserted  their  right  to  be  made  par- 
ties to  such  proceedings  and  to  retain  premises  under  their  lease  by 
payment  of  check  for  rent  into  court,  could  not  recover  for  breach  of 
the  covenant  of  quiet  enjoyment  against  their  immediate  lessors,  the 
original  lessees. 

8.  Landlord  and  tenant  ^=»184(2) — ^Lessees,  who  broke  coTenaot  not  to  assign 
without  iessoK^s  consent,  required  to  return  to  assignees  security  deposited 
with  tliem. 

If  lessees  violated  covenant  not  to  assign  without  lessor's  consent  by 
executing  a  lease  to  third  persons,  and  if  as  a  result  the  third  persons 
lost  the  benefit  of  their  lease,  the  third  persons  would  be  entitled  to  the 
immediate  return  of  the  sum  paid  by  them  to  lessees  as  security. 

Appeal  from  Municipal  Court,  Borough  of  Manhattan,  Third  Dis- 
trict. 

Action  by  Saul  Hite  and  Aaron  Walman  against  John  Haley  and  Bert 
Savoy.  Judgment  for  plaintiffs,  and  defendants  appeal.  Reversed, 
and  new  trial  ordered. 

Argued  May  term,  1921,  before  GUY,  BIJUR,  and  McCOOK,  JJ, 

Isidor  Cohn,  of  New  York  City  (Charles  Goldzier,  of  New  York 
City,  of  counsel),  for  appellants. 

Keppler  &  Hochman,  of  New  York  City  Qoseph  L.  Hochman,  of 
New  York  City,  of  counsel),  for  respondents. 

McCOOK,  J.  In  September,  1919,  the  Edmund  Francis  Realty 
Company  demised  to  the  defendants  the  premises  124  West  Forty- 
Fifth  street,  borough  of  Manhattan,  for  the  term  of  three  years  be- 
ginning November  1,  1919.  Shortly  after  the  date  of  the  lease  the 
lessees  executed  a  lease  to  the  plaintiflFs,  in  form  identical  with  the  lease 
to  defendants  from  their  lessor,  of  the  same  premises.  In  considera- 
tion of  the  transfer  the  plaintiffs  paid  defendants  $350,  and  deposited 
with  defendants  $166.67,  a  month's  rent,  as  security. 

The  defendants  are  actors,  and  in  or  about  February,  1920,  during 
their  absence  on  the  road,  the  Edmund  Francis  Realty  Company,  de- 
fendants' landlord,  began  a  summary  proceeding  for  the  possession  of 
the  premises  on  l3ie  ground  of  nonpayment  of  rent.  Plaintiffs  were 
not  parties  to  the  proceeding,  but  they  sent  a  check  to  the  realty  com- 
pany for  the  rent,  and  that  check  was  returned  to  plaintiffs,    There- 
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Upon  plaintiffs  consulted  their  lawyer,  and  as  a  result  of  subsequent 
negotiation  between  the  plaintiffs  and  their  lawyer  and  the  realty  com- 
pany, a  new  lease  from  the  realty  company  to  the  plaintiffs,  for  the 
unexpired  term  of  the  existing  lease,  was  agreed  upon,  at  an  increased 
rent  of  $750  for  the  whole  of  the  unexpired  period,  the  plaintiffs  pay- 
ing the  February  and  March  rent  under  the  old  lease,  and  thereafter, 
on  or  about  March  22,  1920,  it  appears  a  final  order  was  made  and  a 
warrant  issued  in  the  summary  proceeding. 

Plaintiffs  claimed  a  recovery  against  the  defendants  upon  three  caus- 
es of  action:  (1)  Breach  of  covenant  of  quiet  enjoyment  and  for  legal 
services  required;  (2)  money  had  and  received;  and  (3)  action  for 
fraud — and  they  were  awarded  judgment  for  the  sum  of  $1,000. 

[1]  As  between  plaintiffs  and  the  realty  company,  the  plaintiffs 
were  assignees  of  the  lease  made  to  their  lessors  (O'Connell  v.  Sugar 
Products  Co.,  114  Misc.  Rep.  540,  187  N.  Y.  Supp.  98;  Stewart 
v.  Long  Island  Railroad  Co.,  102  N.  Y.  601,  8  N.  E.  200,  55  Am. 
Rep.  844),  and  were  necessary  parties  to  the  summary  proceedings 
(Matter  of  Barney  v.  Du  Vivier,  86  Misc.  Rep.  29,  147  N.  Y.  Supp. 
913;  Fults  V.  Munro,  202  N.  Y.  34,  95  N.  E.  23,  37  U  R.  A.  [N. 
S.]  600,  Ann.  Cas.  1912D,  870). 

[2]  The  summary  proceeding  being  for  nonpayment  of  rent,  the 
plaintiffs  herein  were  entitled  to  defeat  it  by  pa3mient  of  the  rent 
(which  was  identical  in  amount  with  that  fixed  in  plaintiffs'  lease),  al- 
though the  landlord  claimed  the  assignment  was  inoperative  because 
made  without  its  consent  (Levy  v.  Winkler,  59  Misc.  Rep.  482,  110  N. 
Y.  Supp.  997),  and  interference  with  plaintiffs*  possession  of  the  premr 
ises  would  have  been  prevented  by  payment  into  court  on  the  refusal  of 
the  landlord  to  accept  plaintiflPs'  check.  Plaintiffs  must  be  deemed  to 
have  known  of  their  rights  in  this  regard,  for  they  had  the  advice 
of  their  counsel,  who  took  up  the  matter  with  the  realty  company. 
Under  the  circumstances  the  agreement  of  plaintiffs  to-  take  a  new 
lease  "from  the  realty  company  and  the  subsequent  issuance  of  a  war- 
rant in  the  pending  summary  proceeding,  to  which  plaintiffs  were  not 
parties,  did  not  effect  an  eviction  of  the  plaintiffs  from  the  premises 
so  as  to  give  them  a  right  of  action  against  their  immediate  lessors,  the 
defendants,  for  the  breach  of  the  covenant  of  quiet  enjoyment.  Bored 
v.  Lawton,  90  N.  Y.  293,  43  Am.  Rep.  170. 

[3]  No  fraud  was  proven  as  against  defendants,  and  a  recovery  was 
not  warranted  on  any  such  theory.  Although  the  facts  do  not  show  an 
eviction  of  the  plaintiffs,  and  the  mere  breach  of  the  covenant  not  to 
assign  without  consent  would  not  make  the  remedy  of  summary  pro- 
ceedung  available  to  the  realty  company,  nevertheless,  if  in  fact  the 
said  covenant  was  breached  by  the  defendants,  and  as  a  result  of  such 
breach  the  plaintiffs  lost  the  benefit  of  their  lease,  they  would  be  en- 
titled to  the  immediate  return  of  the  sum  of  $166.66  paid  by  them  to 
the  defendants  as  security.  But  no  such  issue  was  tried,  and  it  was 
claimed  on  behalf  of  the  defendants  that  the  lease  to  plaintiffs  was 
made  with  the  consent  of  the  realty  company. 

Judgment  reversed,  and  a  new  trial  ordered,  with  $30  costs  to  ap- 
pellants to  abide  the  event.    All  concur. 
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MEMORANDUM  DECISIONS 


WUIiam  O.  ABSaElOROMBIB  t.  Fanny 
SCHWARTZ.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  May  20,  1921.)  Mo- 
tion to  discontinue  appeal  granted.    Order  filed. 


ABORN  STESEXL  CX).,  Inc.,  Respt,  y.  Kashiro 
S.  KODAMA  et  al.,  Applts.  (Supreme  Court, 
Appellate  Division,  First  Department.  May  6, 
1921.)  Order  reversed,  with  |10  costs  and|  dis- 
bursements, and  motion  denied,  with  leave  to 
apply  at  Special  Term  for  a  commission  on 
writteik  interrogatories.  No  opinion.  Order 
filed.  / 

Ray  ABRAMOWITZ.  as  Adm'x.  etc.,  et  aL, 
Applts.,  V.  Lindley  M.  GtARI^ISON,  as  receiver, 
etc,  Respt  (Supreme  (3ourt,  Appellate  Divi- 
sion, First  Department.  May  27,  1921.)  Judg- 
ment and  order  affirmed,  with  costs.  iNo  opin- 
ion.   Order  filed. 


Alfred  B.  ADAMS'  et  al.,  Applts.,  ▼.  Marcel- 
lus  H.  DODGE  et  al^  Respts.  (Supreme  Court, 
Appellate  Division,  First  Department.  May  6, 
1921.)  Order  (114  Misc.  Rep.  566,  187  N.  Y. 
Supp.  888)  affirmed,  with  $10  costs  and  dis- 
bursements. Bill  of  particulars  to  be  served 
within  10  days  from  service  of  order.  No  opin- 
ion.   Order  filed. 


Alfred  B.  ADAMS  et  al.,  Respts.,  v.  Marcel- 
lus  H.  DODGE  et  al.,  Applts,  (Supreme  Court, 
Appellate  Division,  First  Department. .  June  3, 
1921.)  Order  reversed,  and  motion  granted,  on 
payment  of  full  costs  of  action  to  date,  to  be 
taxed,  and  with  leave  to  plaint! ft,  if  so  advised, 
to  discontinue,  without  costs.  No  opinion.  Or- 
der filed.  See,  also,  114  Misc.  Bep.  505,  187 
N.  Y.  Supp.  688. 


Alfred  B.  ADAMS  et  al.,  respts.,  v.  Marcel- 
lus  H.  DODGE  et  al.,  Applts.  (Supreme  Court, 
Appellate  Division,  First  Department.  June  3, 
1921.)  Appeal  dismissed,  with  $10  costs  and 
disbursements  to  respondents.  No  opinion. 
Order  filed.  See,  also,  114  Misc.  Rep.  565,  187 
N.  Y.  Supp.  688. 

ADAMS-FLANIGAN  00.  ▼.  Charles 
KlilNG,  impld.,  etc  (Supreme  Court,  Appel- 
late Division,  First  I>epartment.  May  20, 
1921.)    Application  granted.     Order  signed. 

Charles  H.  ADDINGTON.  as  trust'ee,  etc.,  v. 
FOKSYTH     METAL    GOODS     CO.,    Applt 


(Supreme   Court   A] 


Department     May  '. 
orders  affirmed,  with  costs. 


..ato  Division,   Fonitt 
1921.)     Judgmoit  and 
All  concur. 


Frank  AIEaXO,  respondent  v.  OBERMET- 
ER  &  lilEBMANN,  appellant,  and  Antonio 
Fasolino,  defendant  .  (Supreme  Court  Appel- 
late Division,  Second  Department  June  10, 
1921.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.    No  opinion. 


Elizabeth  B.  AI/HXAKDBR,  Respt,  v. 
BQCITABIiB  LIFE  ASSURANCE  SOCIETY 
OF  THE  U.  S.,  Applt  (Supreme  Court  Ap- 
pellate Division,  Hrst  Department  May  20^ 
1921.)  Judgment  affirmed,  with  costs.  No 
opinion.     Smith,  J.,  dissents.    Order  filed. 


Harry  L.  AIiLEN,  as  trustee,  etc.,  Applt,  t. 
Helen  STONE^  Respt,  with  39  oth^  actioiis 
brought  by  the  same  plaintiff  against  separate 
defendants.  (Supreme  0>urt  Appellate  Divi- 
sion, Fourth  Department.  May  18,  1921.)  Mo- 
tion for  reargument  denied.  Motion  to  amend 
decision  denied.  Motion  for  leave  to  appeal  to 
Court  of  Appeals  denied. 


ALLEN  T.  HARTMAN  &  CX>.,  Inc.,  t.  Ed- 
ward J.  BARRY.  (Supreme  (Tourt  Appellate 
Division.  First  Department  June  24,  192L) 
Applioationi  denied,  wiflh  $10  costs.  Order 
signed. 


Edith  ALSTON,  as  committee,  etc,  of  Mary 
A.  Purnell,  an  incompetent  person,  lesDondent 
V.  Ethel  W.  HURST,  appellant  (Supreme 
Court,  Appellate  Division,  Second  D^partmenL 
June  10,  1921.)  Order  affirmed,  with  $10  costs 
and  disbursements.  No  opinion.  Blackmar, 
P.  J.,  and  Mills^  Rich,  Putnam,  and  Jaycoz, 
JJ.,  concur. 


Max  W.  AMBEniG  and  Nathan  Fried,  re- 
spondents, V.  Walter  C.  AIXEN,  appellant 
(Supreme  Court  Appellate  Division,  Second  De- 
partment May  6.  1921.)  Order  affirmed,  with 
$10  costs  and  disbursemjents.  No  opinion. 
Blackmar,  P.  J.,  and  Rich,  Putnam,  Kelly,  and 
Jaycox,  JJ.,  concur.  Settle  order  on  notice  be- 
fore the  Presiding  Justice. 


AMERICAN  FIELD  STORAGE  OORPO- 
R-\TION.  Applt,  V.  Joseph  O.  THAtJTMAN, 
R«spt     (Sup;«me  Court   Appellate   Division. 
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EV>arth  Department     Maj  11«  192L) 
to  dismiss  appeal  denied. 


Motion 


AMBRICAN  ECARDBX  CO.,  Inc.,  Respt,  ▼. 
AMERICAN  CENTRAL  COMMITTBB  FOR 
RUSSIAN  RELIEF,  Inc.,  Applt  (Supreme 
Court.  Appellate  Divisioxi.  Fourth  Department. 
Mav  11,  ld21.)  Order  affirmed,  with  )10  costs 
ana  disbursements.    All  concur. 


AMERICAN  ORIENTAIi  ICE  MANUFAC- 
TURING COMPANY,  respondent  ▼.  Charles 
J.  MISSIR,  appellant  (Supreme  CJourt,  Appel- 
late Division,  Second  Department  June  10, 
ld21.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements, with  leave  to  withdraw  demurrer 
and  to  answer,  upon  payment  of  said  costs, 
within  20  days  from  this  order  of  affirmance. 
Blackmar,  P.  J.,  and  Mills,  Putnam,  Kelly,  and 
Jaycox,  JJ.,  concur. 


Louisa  APPELL.  Respt,  ▼.  INTERBOR- 
OUGH  RAPID  TRANSIT  00.,  Applt  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment June  24,  1921).  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Order 
filed. 


Lonisa  APPELL,  respt,  v.  INTDRBOR- 
OUGH  RAPID  TRANSIT  CO.,  applt.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment June  24,  1921.)  Order  affirmed,  with 
$10  costs  and  disbursements.  No  opinion.  Or- 
der filed. 


Amos  K.  ASHBT  et  al.  v.  DE  LA  VERGNE 
MACHINE  (X).  (Supreme  Court,  Appellate 
Division,  First  Department.  May  ^  1921.) 
Moti(Hi  irranted.    Settle  order  on  notice. 


Amos  K.  ASHBY  et  al.,  Applts.,  v.  DE  LA 
VERGNE  MACHINE  CO.,  Respts.  (Supreme 
Court  Appellate  Division,  First  Department 
June  24f  1921.)  Judement  affirmed,  with  costs. 
No  opinion.    Order  filed. 


In  the  matter  of  the  application  of  the  CITY 
OF  NEW  YORE  relative  to  acquiring  title, 
etc.,  opening  and  extending  ASHLAND 
FLA(3E,  from  Fulton  Street  to  Flatbush  Ave- 
nue, etc.  (Supreme  Court,  Appellate  Division, 
Second  Department  May  13»  1921.)  Motion 
denied. 


ATLANTIC  EXPORT  CO.,  Respt.,  v.  N.  V. 
TEEMESTA,  Applt  (Supreme  Court  Appel- 
late Division,  First  Department.  May  20, 
1921.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 


Angellne  M.  V.  AUFIBRO,  Respt.,  t.  TKtt- 
MNAL    &   TOWN    TAXI    CORPORATION, 

Applt  (Supreme  Court  Appellate  Division, 
First  Department  June  17,  1921.)  Judg- 
ment and  order  reversed,  and  new  trial  ordered, 
with  costs  to  appellant  to  abide  event,  upon 
the  ground  that  the  verdict  is  against  the 
weight  of  the  evidence  on  both  issues  of  neg- 
ligence.   Order  filed. 


A.  Eugene  AUSTIN  t.  Charles  B.  MAN- 
VILLE  et  al.  (Supreme  Court  Appellate  Di- 
vision, First  Department  May  20,  1921.) 
Motion  for  stay  pending  appeal  granted.    Ap- 

Seal  should  be  argued  on  next  motion  day. 
ettle  order  on  notice. 


A.  Eugene  AUSTIN,  Applt,  y.  Charles  B. 
MANVILLE,  impleaded,  etc.,  Respt.  (Supreme 
Court  Appellate  Division,  First  Department 
June  17,  1921.)  Order  affirmed,  with  $10  cosU 
and  disbursements.    No  opinion.    Order  filed. 


Caroline  Q.  BAILEY,  as  administratrix,  etc, 
of  Abraham  Bailey,  deceased,  respondent  v. 
YONKERS  RAILROAD  COMPANY,  appel- 
lant (Supreme  Court,  Apoellate  Division,  Sec- 
ond Department  June  d,  1921.)  Judgment 
and  order  reversed,  and  new  trial  granted,  with 
costs  to  the  appellant  to  abide  the  event,  upon 
the  ground  that  on  account  of  the  misconduct 
of  pfiuntifi.*s  counsel  upon  the  trial,  the  defend- 
ant did  not  have  a  fair  trial  of  the  issues. 
Blackmar,  P.  J^  and  Mills,  Rich,  Putnam,  and 
Jaycox,  JJ.,  concur 


BANKERS'  TRUST  CO.,  Applt,  ▼.  KINGS 
COUNTY  TRUST  CO.,  Respt  (Supreme 
Court  Appellate  Division,  First  Department. 
June  17,  1921.)  Order  affirmed,  with  $10  costs 
and  disbursements.    No  opinion.    Order  filed. 


Hannah  BARNETT,  Applt,  ▼.  CITY  OF 
NEW  YORK,  Respt  (Supreme  Court  Appel- 
late Division,  First  Department.  June  24, 
1921.)  Judgment  reversed,  and  new  trial  or- 
dered, with  costs  to  appellant  to  abide  the 
event  on  the  ground  that  the  questions  of  de- 
fendant's negligence  and  the  contributory  neg- 
ligence of  the  plaintiff  bhould  have  been  sub- 
mitted to  the  jury.    Order  filed 


Lewis  BARNETT,  Applt.,  ▼.  CJITY  OF  NEW 
YORK,  Respt  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  June  24,  1921.) 
Judgment  reversed,  and  new  trial  ordered,  with 
costs  to  appellant  to  abide  event,  for  the  rea- 
son assigned  in  Hannah  Baraett  v.  City  of 
New  York,  —  App.  Div.  — ,  188  N.  Y.  Supp. 
909,  decided  herewith.    Order  filed. 
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Wffliam  C.  J.  BARTBLS,  Bespt,  ▼.  Wil- 
liam R.  HOPKINS  et  al.,  Applts.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  17,  1021.)  Order,  so  far  as  appealed 
from,  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  granted,  with.  $10  costs. 
No  opinion.    Order  med. 


Mary  BARTLEY,  respondent,  ▼.  Mary  CON- 
NELXi,  as  executrix,  etc.,  of  Bridget  McCon- 
erty,  deceased,  appellant.  (Supreme  Court* 
Appellate  Division,  Second  Department.  May 
27,  1921.)  Judgment  and  order  of  the  County 
Court  of  Kings  County  reversed,  and  a  new 
trial  ordered;  costs  to  abide  the  event.  The 
proof  showed  no  employment  ot  plaintiff  by 
the  testatrix.  The  services  having  been  ren- 
dered during  the  lifetime  of  the  testatrix's 
husband,  in  the  absence  of  proof  to  the  con- 
trary, it  must  be  assumed  that  the  services 
were  rendered  at  the  instance  and  request  of 
testatrix's  husband,  and  that  he  was  liable 
therefor.  May  v.  Josias,  159  N.  Y.  Supp.  820. 
The  services  in  question  as  housekeeper,  nurse, 
etc.,  would  come  under  the  head  of  necessaries, 
and,  although  furnished  to  the  wife,  the  husband 
is  responsible.  Valois  v.  Gardner,  122  App. 
Div.  245,  106  N.  Y.  Supp.  808;  ThraU  Hospital 
V.  Caren,  140  App.  Div.  171,  124  N.  Y.  Supp. 
1088.  The  testimony  of  plaintiff  was  improp- 
erly admitted,  as  plaintiff  was  incompetent  to 
testify  to  personal  transactions  between  her- 
self and  testatrix.  Code  Civ.  Proc.  S  8^. 
Blackmar,  P.  J.,  and  Mills,  Rich.  Putnam,  and 
Jaycox,  JJ.y  concur. 


Walter  BAUER,  Applt,*  v.  AMERICAN 
CHICLE  CO.,  Respt.  (Supreme  Court,  Appel- 
late Division,  First  Department.  June  17, 
1921.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


BAYARD  PRODUCrrS  CO.,  Inc.,  ▼.  D.  O. 
•ANDREWS  &  CO.,  Inc.  (Supreme  Court, 
Appellate  Division,  First  Department.  May 
6,  1921.)  Motion  for  stay  pending  applica- 
tion for  leave  to  appeal  to  Court  of  Appeals 
granted;  the  application  to  be  made  to  this 
court  May  13,  1921.    Settle  order  on  notice. 


BAYARD  PRODUCTS  CO.,  Inc.,  v.  D.  C. 
ANDREWS  &  CO.,  Inc.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  May  20, 
1021.)  Motion  denied,  with  $10  costs.  Order 
filed. 


George  William  BEACH,  applt.,  v.  A.  Bar- 
ton HEPBURN,  as  Treasurer  of  Serbian  Child 
Welfare  Association  of  America,  respt.  (Su- 
preme Court,  Appellate  Division,  Third  De- 
partment. May  5,  1921.)  Order  unanimously 
affirmed,  with  $10  costs  and  disbursements. 


Edytb  B.  BEAN12,  Applt.,  T.  Charles  a 
MADER,  Respt.  (Supreme  Court,  Appellate 
Division,  Fourth  Department  May  11,  1921.) 
Judgment  and  order  affirmed,  with  costs.  All 
concur,  except  Clark,  J.,  not  sitting. 


Alice  W.  BECKER,  Respt,  v.  Walter  P. 
BECKER,  Applt  (Supreme  Court,  Appellate 
Division.  First  Department  May  20,  1921.) 
Orders  affirmed,  with  $10  costs  and  disburse- 
ments.   No  opinion.    Order  filed. 


BE-EM-EF,    Incorporated,    respondent,    t. 
NO.  64  ALBANY  AVENUE  COMPANY.  Inc, 

appellant.  (Supreme  Court,  Appellate  Division, 
Second  Department.  June  3,  1921.)  Motion 
granted,  without  costs,  to  the  extent  of  striking 
out  the  words  "on  payment  of  costs."  Settle 
order  on  notice. 


Herbert  BENSON,  an  infant,  etc,  t.  Henry 
BEHLIN6.  (Supreme  Court  Appellate  Divi- 
sion, First  Department  June  3,  1921.)  Mo- 
tion to  dismiss  appeal  granted  with  $10  costs. 
Order  filed. 


Parker  BENTLEY  et  al.,  Applts.,  t.  AL- 
TEMO  GARAGE,  Inc.,  JEtespt  (Supreme 
Court,  Appellate  Division,  First  Department 
May  20,  1921.)  Order  affirmed,  with  $10  cosU 
and  disbursements.    No  opinion.    Order  filed. 


Joseph  L.  BERGER  et  al.,  Respts.,  t.  Sid- 
ney HII^IiMAN,  indiv.  and  as  General  Presi- 
dent, etc.,  impld.,  etc.,  Applt  (Supreme  Court 
Appellate  Division,  First  Department  June 
17,  1921.)  Order  affirmed,  with  $10  costs  and 
disbursements.     No  opinion.     Order  filed. 


Bertram  BERNSTEIN  et  al.,  Respts.,  ▼. 
Henry  BRODER,  Applt  (Supreme  Court  Ap- 
pellate Division,  First  Department  May  2t>, 
1921.)  Judgment  and  order  affirmed,  with 
costs.     No  opinion.     Order  filed. 


Emo  BIRO  V.  NEW  YORK  HERALD  OO. 

(Supreme  Court,  Appellate  Division,  First  De- 
partment June  17,  1921.)  Motion  to  dismisf 
appeal   granted,  with  $10  costs.     Order   filed. 


Williom  H.  BLACK  et  al.  t.  Inea  M.  COUS- 
INS. (Supreme  Court  Appellate  Division, 
First  Department  June  3,  1921.)  Application 
denied,  with  $10  costs.    Order  signed. 


Matter   of    Thomas   J.   BLAIR,   an    infant 
(Supreme  Court  Appellate  Division,  First  De- 
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partment     May  8,  1921J     Motion  to  dimnias 
appeal  innnted,  with  |10  costs.    Order  filed. 


^Richard  C.  BIAZB,  RespL,  v.  NEW  YORK 
STATB  RAILWAYS,  R^spt,  and  I.  Reed 
Thomson,  Applt.  (Snpreme  Ooort,  Appel- 
late  Division,  Fourth  Department.  May  18. 
192:1.)  Judgment  and  order  affirmed  with  costs. 
All  concur. 


Abraham  BLOCK,  Applt,  ▼.  BACON  COAL 
CO.,  Respt.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  May  6,  1921.)  Or- 
der (114  Misc.  Rep.  54,  18ft  N.  Y.  Supp.  593) 
reversed,  with  $10  costs  and  disbursements,  ana 
motion  denied,  with  $10  costs,  on  the  authority 
of  Anderson  v.  Nassau  Electric  Railroad  Co., 
138  Apn.  Div.  818,  123  N.  Y.  Supp.  374.  Or- 
der filed. 


BLOOM  BROS.  &  CO.,  Inc.,  t.  LEASE 
BROS.  MOTOR  (X)..  Inc.,  et  al.  (Supreme 
Court,  Appellate  Division,  First  Department. 
May  8.  1921.)  Application  denied,  with  $10 
costs,  and  stay  vacated.    Order  signed. 


Esther  BLUMENTHAL  v.  Louis 
SCHWARTZ.  (Supreme  Court,  Appelate  Di- 
vision, E^rst  Department.  June  17,  1921.)  Mo- 
tion to  dismiss  appeal  granted,  with  $10  oosta. 
Older  filed. 


Henrietta  L.  BOBBE  et  al.  v.  MASSACETU- 
SETTS  BONDING  &  INSURANCE  CO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment June^3,  1921.)  Application  deniednWith 
$10  costs.    Order  signed. 


Harry  BOBROW,  appellant,  ▼.  Joseph  PAL- 
ATNICK,  respondent,  and  Samuel  Bechler, 
defendant.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  June  10,  1921.) 
Judipoent  unanimously  affirmed,  with  costs.  No 
ophiionu 


In  the  matter  of  the  application  of  Julius 
BODERMIAN  for  a  peremptory  writ  of  manda- 
mus against  John  R.  FARRAR,  a  Justice  of 
the  Municipal  Court,  etc.,  et  al.  (Supreme 
Court  Appellate  Division,  Second  Department 
May  6,  1921.)  Motion  for  stay  granted,  in  so 
far  as  the  order  requires  the  respondent  to  refer 
this  motion  to  another  justice,  and  otherwise 
denied. 


IMrk  BOER  et  aL  v.  Marcelino  GARCIA. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  3,  1921.)  Motion  to  dismiss 
appeal  granted,  with  $10  costs.    Order  filed. 


Richard  E.  ROLLER,  respondent  ▼.  O.  W. 
HUNT  COMPANY,  Inc.,  appellant  (Supreme 
C6urt  Appellate  Division,  Second  Department 
June  10,  1921.)  Judgment  and  order  rpversed, 
and  new  trial  granted,  costs  to  abide  the  event, 
upon  the  ground  that  the  management  and  con- 
trol of  defendant's  business,  so  far  as  it  relates 
to  the  making  of  contracts  of  the  nature  of  the 
alleged  one  in  suit  is  vested  in  the  board  of 
directors,  and  no  authority  is  shown  to  be 
in  the  president  to  make  it,  and  upon  the  fur- 
ther ground  that  at  the  time  of  the  alleged  in- 
terview with  Volck,  the  vice  president  and 
Hathaway,  then  merely  a  director,  plaintiff  was 
still  defendant's  president  for  on  that  day,  Jan- 
uary 3,  1920,  he  had  submitted  his  resignation, 
which  was  to  take  effect  at  the  pleasure  of  the 
board,  and  not  immediately,  as  in  the  cases 
cited  by  respondent  Mianhattan  Co.  v.  Kalden- 
beig,  165  N.  Y.  1,  58  N.  E.  790;  Noble  v. 
Buler,  20  App.  Div.  548,  47  N.  Y.  Supp.  302. 
It  was  not  accepted  by  the  board  until  Janu- 
ary 0,  1920,  when  Hathaway  was  elected  pres- 
ident When  the  conversations  embracing  the 
alleged  contract  of  hiring  were  had,  therefore, 
plaintiff  was  still  defendant's  president,  whUe 
Hathaway  was  merely  a  director,  who  could 
not  bind  the  defendant  McUrath  v.  Waterbury 
&  Sons  Co.,  193  App.  Diy.  491, 184  N.  Y.  Supp. 
886b  The  trial  court  properly  ruled  that  Volck, 
the  vice  president,  had  no  authority  to  make 
the  contract  in  question,  and  under  the  circum- 
stances this  left  any  recovery  by  the  plaintiff 
unsupported.  Blsckmar,  P.  J.,  and  Mills,  RIdi, 
Putman,  and  Jaycoz,  JJ.,  concur. 


Jacob  BRAND  et  aL,  Respts.,  y.  Jacob  M. 
POSTMAN.  Applt  (Supreme  Court  Appellate 
Division,  Eirst  Department  May  27,  1921.) 
Judt^ment  and  order  affirmed,  with  coats.  No 
opinion.    Order  filed. 


Julius  BRAUNSTEIN,  Respt,  T.  MARY- 
LAND CASUALTY  CO.  et  al.,  impl'd,  etc., 
Applts.  (Supreme  0>urt  Appellate  Division, 
First  Department  May  13,  192L)  Judgment 
modified,  by  deducting  from  the  amount  ad- 
judged to  be  a  lien  the  sum  of  $548  for  extra 
work,  reducing  the  recovery  to  $1,950,  with  in- 
terest thereon  from  January  29,  1916,  and 
costs,  and^  as  so  modified,  affirmed,  without 
costs  of  this  appeal.  No  opinion.  Settle  order 
on  notice,  containing  appropriate  findings  in 
accordance  with  tiiis  decision. 


Reuben  BRAUNSTEIN  and  one,  Respts.,  ▼. 
Jacob  SIEOEL  and  one,  Applts.  (Supreme 
Court  Appellate  Division,  Fourth  Department. 
May  11,  1921.)  Motion  to  dismiss  appeal  de- 
nied, and  case  put  over  present  term,  upon 
condition  that  appellants  shall  pay  to  respond- 
ent's attorney  $10  and  be  ready  to  argue  the 
appeal  at  the  opening  of  the  September  term. 


Minnie  G.  BRBSIEN,  .as  adm'x,  etc.,  Respt, 
V.  NEW  YORJK  OBNTOAL  R.  R.  CO.  and 
John    Barton   Payne,   as   Agent,  etc,   Applts. 
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Appellate    Divicdon,    Fourth 
May  11,  1921.).    Judgment  and 


^iipreme   Court, 

t>epartment.     Ma^    __, 

order  affirmed,  with  costs.    All  concur. 


Mihalv  BREUER  v.  NEW  YORK  HERALD 
CO.  (Supreme  Court,  Ap|)ellate  Division,  First 
Department.  June  17,  1921.)  Motion  to  dis- 
miss appeal  granted,  with  $10  costs.  Order 
filed. 


Harry JV.  BRITTON.  Respt,  ▼.  SEABOARD 
OIL  OORPORATION,  Applt  (Supreme  Court, 
Ap];>ellate  Division,  First  Department.  June 
17.  1921.)  Order  affirmed,  with  |10  costs  and 
disbursements.  The  date  for  the  examination 
to  proceed  to  be  fixed  in  the  order.  No  opin* 
ion.     Settle  order  on  notice. 


Charles  N.  BRIZSE,  Applt.,  y.  Frederick  J. 
LISMAN  et  al.,  Respts.  (Supreme  (3ourt,  Ap- 
pellate Division,  First  Department.  June  17, 
1921.)  Order  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  denied,  with  $10  costs. 
No  opinion.  Order  filed.  See,  also,  185  App. 
DiT.  271.  172  N.  Y.  Supp.  847. 


Morris  BROAT,  an  infant,  etc.,  Respt^  ▼. 
COCA-COLA  BOTTLING  CO.  OF  N.  Y.,  Inc.. 
Applt.  (Supreme  Ck>urt.  Appellate  Division, 
First  Department.  May  6,  1921.)  Order  re- 
versed, with  $10  costs  and  disbursementSj  and 
motion  denied,  with  $10  costs.  No  opinion. 
Order  filed. 


BRODSKY  &  SOVAK,  Inc.,  Respts.,  ▼.  Karl 
BYOIR,  impld.,  etc.,  Applt.  (Supreme  Court, 
Appellate  Division,  First  Department  June 
10,  1921.)  Order  affirmed,  with  $10  costs  and 
disbursements,  with  leave  to  defendant  to  with- 
draw demurrer  and  to  answer,  on  payment  of 
said  costs  and  ^10  costs  of  motion  at  Special 
Term.     No  opinion.     Order  filed. 


BRODY  ft  FUNT  CO^  Inc.,  ▼.  Morris 
SCHONDORF.  (Supreme  Court.  Appellate.Di- 
vifrion,  First  Department.  May  20,  1921.)  Ap- 
plication granted.    Order  signed. 


Miriam  BROMBERGER  et  al.,  Respts.,  ▼. 
SUN  &  NEWS  PUBLISHING  CO.,  impld.. 
etc.,  Atplt.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  June  3,  1921.)  Order 
affirmed,  with  $10  costs  and  disbursements.  No 
opinion.     Order  filed. 


BROOKLYN  MAJESTIC  THEATRE   CO., 
Respt,  v.  VITAGRAPH  CO.  OF  AMERICA. 

Applt.      (Supreme    Court,    Appellate    Division, 
First  Department     May  13,  1921.)     Judgment 


affirmed,  with  costs.    No  opinion. 
J.,  dissents.    Order  ffled. 


OrecobauB, 


EARL  J.  BROOMFIELD,  Respt.,  t.  Frmnk 

NEFF,  Applt  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department  May  11,  192L) 
Judgment  and  order  affirmed,  with  costs.    All 


In  the  matter  of  the  petiti<m  of  James  D. 
BROWN  to  judicially  settle  his  account  as  sole 
surviving  executor  of  the  will  of  Richard 
DAVIES,  deceased.  (Supreme  Court  Appel- 
late Division,  Second  Department  Jnne  10, 
1921.)  Decree  of  the  Surrogate's  Comt  of 
Kings  County  affirmed,  with  costs  to  the  execu- 
tor payable  out  of  the  estate.  No  opinion. 
Blackmar,  P.  J.,  and  Rich,  EeUy,  Jayoox,  and 
Manning,  JJ.,  concur. 


William  BRUNE,  appellant,  ▼.  Wilhelmina 
K.  VOM  LEHX,  respondent  (Supreme  Court, 
Appellate  Division,  Second  Department  April 
22,  1921.)  Motion  for  leave  to  appeal  to  the 
Court  of  Appeals  denied.  Blackmar,  P.  J., 
and  Rich,  Putnam,  and  Jaycox,  JJ.,  concur. 
Mills,  J.,  not  voting. 


Louise  F.  BRUNO,  respondent,  t.  Charles  M. 
BRUNO,  defendant,  and  John  J.  Pignataro,  ap- 
pellant (Supreme  Court,  Appellate  Divisicm, 
Second  Department  June  3,  1921.)  Judgment 
of  the  County  Court  of  Westchester  County 
unanimously  affirmed,  with  costs.    No  opinion. 


Clotilde  BUDRACCO,  respondent,  t.  NA- 
TIONAL SURETY  COMPANY,  appellant 
(Supreme  Court,  Appellate  Division,  Second  De- 
partment May  6,  1921.)  Order  of  the  Appel- 
late Term  unanimously  affirmed,  with  costs. 
No  opinion. 


In  the  Matter  of  the  Construction  of  the  Last 
Will  and  Testament  of  Oscar  W.  BU3ifP,  de- 
ceased. (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  11,  1921.)  Decree, 
so  far  as  appealed  from,  reversed,  with  separate 
bills  of  costs  to  each  of  the  parties  appearing 
upon  this  appeal  by  separate  attorneys  and  fil- 
ing briefs,  including  the  special  guardian,  pay- 
able out  of  the  corpus  of  the  estate,  and  matte? 
remitted  to  the  Surrogate's  Court  for  further 
proceedings  in  accordance  with  this  decision. 
and  for  nxins  the  compensation  of  the  special 
guardian  for  his  services,  to  be  paid  out  of  the 
corpus  of  the  estate.  Held,  this  court  holds 
and  decides  that  as  to  the  corpus  of  the  estate 
of  Oscar  W.  Bump,  deceased,  his  will  speaks  as 
of  the  date  of  the  death  of  the  surviving  sister. 
Gertrude  M.  Bump,  and  not  as  of  the  date  of 
the  death  of  his  widow,  Ethelaide  Bump,  nor 
as  of  the  date  of  his  death ;  and  this  court  fur- 
ther holds  and  decides  that  what  remains  of  the 
corpus  of  the  estate  undisposed  of  at  the  death 


Digitized  by 


Google 


MBMOBANDOM  DBCISIONB 

(188  N.T.S.) 


913 


of  the  ffoiriying  sister,  Gertrnde  M.  Bamp, 
poises  to  a  dass  of  perjBons  to  be  ascertamea 
at  the  death  of  said  Gertrude  M.  Bump  answer- 
ing the  description  of  heirs  at  law  and  next  of 
kin  of  the  said  testator  as  if  he  had  died  at  that 
time,  and  the  same  should  be  distributed  accord- 
ingly. All  concur,  except  Clark,  J.,  who  dU- 
sents  and  votes  for  affirmance,  and  Lambert,  J., 
not  voting. 

Louise  B.  BXIRKART,  Respt,  ▼.  Orlando 
ADAMS,  Applt.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  May  11.  1921.) 
Motion  for  leave  to  appeal  to  Court  of  Appeals 
denied,  with  $10  costs. 


Martha  BUBKB,  Respt..  v.  Ida  KIBKB- 
BUSOH,  impleaded,  etc.,  Applt.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
May  11,  1921.)  Motion  for  stay  pending  ap- 
peal denied,  without  prejudice  to  an  application 
at  the  Trial  Term  for  a  stay  or  postponement 
of  the  trial. 

Mary  BURKE  et  aL  v.  NBW  YORK  UNI- 
VERSITY. (Supreme  Court,  Appellate  Divi- 
sion.  First  Department  June  3,  1921.)  Mo- 
tion denied,  with  $10  costs.  Order  filed.  See, 
also,  196  App.  Div.  401,  188  N.  Y.  yupp.  125. 

Philip  BURTAINB,  respondent,  ▼.  Adolpn 
BARR  and  Max  Barr,  appellants.  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  8,  1921.)  Order  affirmed,  with  $10  costs 
and  disbursements,  with  leave  to  defendants  to 
withdraw  the  demurrer  and  serve  answer  upon 
payment  of  costs  within  20  days.  No  opinion. 
Blackmar,  P.  J.,  and  Mills,  Putnam.  Kelly,  and 
Jaycoz,  JJ.,  concur.  See,  also,  194  App.  Di?- 
906,  184  N.  Y.  Supp.  796. 

Anthony  BTTSCAGLIA  et  al.,  Respts.,  v.  Wil- 
liam A.  CAMP  and  one,  Applts.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
May  11,  1921.)  Motion  for  reargument  denied, 
with  $10  costs.  Motion  for  leave  to  appeal  to 
Court  of  Appeals  denied. 


BUTTERICK  PUBLISHING  CO.  ▼.  FRED 
ERICK  LOBSBR  &  CO..  Inc.  (Supreme 
Court,  Appellate  Division,  First  Department, 
May  20.  1921.)  'Motion  for  reargument  (196 
App.  Div.  1,  187  N.  Y.  Supp.  500)  denied, 
motion  for  leave  to  appeal  to  Court  of  Appeals 
granted,  and  questions  certified.    Order  filed. 


Elizabeth  B.  BYRNE,  respondent,  v.  Ellen 
McDONOUGH,  appellant  (Supreme  Cfeurt, 
Appellate  Division,  Second  Department  ^  June 
8.  1921.)  Jutanent  (114  Misc.  Rjp.  529,  186 
N.  Y.  Supp.  807)  unanimously  affirmed,  with 
costs,  on  the  opinion  of  Mr.  Justice  Cropsey  at 
Special  Term. 

188N.Y.S.— 68 


James  L.  BYKNBS,  Respt,  t.  George  H. 
LYON,  Applt  (Supreme  Court  Appellate  Di- 
vision. Fourth  I>epartment  May  11,  1921.) 
Judgment  and  order  affirmed,  with  costs.  All 
concur. 


In  the  Matter  of  OAUFOBNIA  ASSOCIAT- 
ED RAISIN  CJO^  Applt,  and  60LDMEYER 
THIEL  &  ARNOLD,  Inc.,  Respt.  (Supreme 
CJourt,  Appellate  Division,  First  Department 
June  17,  1921.)  Order  affirmed,  with  $10  costs 
and  dlsbursementB.    No  opinion.    Order  filed. 


Christine  G.  CAMPBELL.  Respt,  ▼.  Frank 
A.  CAMPBELL,  Applt  (Supreme  Court,  Ap- 
pellate Division,  Birst  Department  June  24, 
1921.)  Judgment'  modified,  by  striking  out 
parngrnph  4  thereof,  and  by  increasing  alimony 
to  $60  a  week,  and^^as  so  modified,  affirmed, 
without  costs.  See  Wilson  v.  Hinman,  182  N. 
Y.  408.  418,  76  N.  E.  236,  2  I*  R.  A.  (N.  S.) 
232,  108  Am.  St  Rep.  820;  Sleeper  v.  Sleep- 
er, 65  Hun,  454,  20  N.  Y.  Supp.  839,  affirmed 
142  N.  Y.  625,  37  N.  B.  665.    Order  filed. 


CAPITOL  WOOLEN  CO.,  Inc.,  y.  Thomas 
RUBIN.  (Supreme  Court,  Appellate  Division, 
First  Department  June  3,  1921.)  Motion  to 
dismiss  appeal  granted,  with  $10  costs,  unless 
appellant  procure  his  points  to  be  filed  with- 
in 10  days  from  service  of  order.    Order  filed. 


In  the  Matter  of  Mary  CAREY,  deceased. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment Msy  27.  1921.)  Order  a86  N.  Y. 
Supp.  261)  affirmed,  with  $10  costs  and  dis- 
bursements, on  opinion  of  Foley,  S.  Order 
filed.  

EsteUe  CARROLL,  Respt,  ▼.  Harrr  CAR- 
ROLL, Applt  (Supreme  Court  Appellate  Di- 
vision. First  Department  May  6,  1921.)  Or- 
der modified,  by  reducing  counsel  fee  to  $500, 
and,  as  so  modified,  affirmed,  without  costs.  No 
opinion.    Order  filed. 


Anna  CARUSO,  Respt,  v.  INTERNATION- 
AL RAILWAY  CO.,  Applt  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  May 
11.  1921.)  Judgment  and  order  affirmed,  with 
costs.    All  concur. 

Gulseppe  CARUSO,  Respt,  v.  INTERNA- 
TIONAL  RAILWAY  CO^.  Applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
May  11,  1921.)  Judgment  and  order  affirmed, 
with   costs.     All   concur. 


17,  1921.)    Order  affirmed,  with  $10  costs  and 
disbursements.    No  opinion.    Order  filed. 
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Sarah  OASPAIL  as  adm'x,  etc.,  Beept, 
V.  Leon  T.  BROWN,  Applt.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  May 
20,  1921.)  Judgment  and  order  affinned»  with 
costs.    Ail^  concur. 

Grace  H.  CASSIDY,  Applt,  ▼.  Abner  W. 
CASSIDY,  Respt.  (Supreme  Court,  Appellate 
Division,  First  Department.  Junte  3,  1021.) 
Order  affirmed  without  costs.  No  opinion.  Or- 
der filed. 


Concetta  CASTAGNO,  as  .  administratrix, 
etc.,  or>^armino  Castaipnio,  deceased,  respond- 
ent, V.  Molly  VILLAUEAL.  etc.,  appellant. 
(Supreme  Court,  Appellat<}  Division,  Second 
Department.  May  27,  1921.)  Judgment  and 
order  unanimously  affirmed,  with  costs.  No 
opinion. 


In  the  Matter  of  the  CASUAI/TY  CO.  OF 
AMERICA.  In  re  Claim  of  Claude  M.  BADG- 
LEY.  (Supreme  Court,  Appellate  Division, 
First  Department.  June  3,  1921.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.  Order  filed.  See,  also,  —  App.  Div. 
— ,  188  N.  Y.  Supp.  655. 


Matter  of  CASUALTY  CO.  OF  AMERICA. 
In  re  CLAIM  OF  THE  UNITED  STATES. 
Surety  Claim  No.  633.     (Supreme  Court.   Ap- 

?  el  late  Division,   First  Department.    May   20, 
921.)     Motion   granted.      Questions    certified. 
Order  filed. 


CENTRAL  UNION  TRUST  CO.  OF  NEW 
YORK  ▼.  CamiUe  WBIDBNFELD  et  al. 
(Supreme  Court,  Aopellate  Division,  First  De- 
partment. June  3,  1921.)  Motion  denied, 
with  110  costs.     Order  filed. 


Charles  BURKE,  Inc.,  Applt.,  ▼.  LAW  UNI- 
ON &  RCKJK  INSURANClS  CO.,  Ltd.,  Respt 
(Supreme  CJourt,  Appellate  Division,  First  De- 
partment. Miay  20,  1921.)  Judgment  and  or- 
der affirmed,  with  costs.  No  opinion.  Order 
filed. 


CHARLES  U.  GRAT  MARBLE  &  SLATE 
CO..  Respt,  ▼.  EIARLINGTON  REALTY  CO., 
impleaded,  etc.,  Applt  j^upreme  Court,  Ap- 
pellate Division,  First  Department.  May  20, 
1921.)  Order  affirmed,  with  1^10  costs  and  dis- 
bursements.    No  opinion.     Order  filed. 


Alice  CHASE,  as  administratrix  of  the 
goods,  chattels  and  credits  of  I/eland  H.  Chase, 
deceased,  applt,  v.  NEW  YORK  CEN- 
TRAL  RAILROAD  COMPANY,  respt.  (Su- 
preme (3ourt,  Appellate  Division,  Third  De- 
eartment  May  17,  1921).  Order  unanimous- 
7  affirmed,  with  costs. 


CH1ATHAM&  PHENIX  NATIONAL 
BANK  OF  THE  CITY  OF  NBW  YORK, 
Respt,  V.  SUGAR  PRODUCTS  COMPANY. 
Applt  (Supreme  Court,  Appellate  Division, 
First  Department  June  10,  1^1.)  Order  af- 
firmed, with  $10  costs  and  disbursements,  widi 
leave  to  defejidant  to  withdraw  demurrer  and 
to  answer,  on  payment  of  said  costs  and  & 
costs  of  motions  at  Special  Term.  No  opuioii. 
Order  ffled. 


Henry  S.  GHSSilBRO,  respondent  ▼.  Albat 
A.   MOERS^  appellant    (Supreme    (Jourt,  Ap- 

Jellate  Division,  Second  Department    May  2i, 
021.)    Judgment   unanimously    affirmed,  with 
costs.    No  opinion. 


In  the  Matter  of  the  Claim  for  compensa- 
tion under  the  Workmen's  Compensation  Law, 
made  by  Joseph  CHIMERO,  on  account  of  the 
death  of  Domenick  Chlmero,  deceased,  claim- 
ant, respt.,  ▼.  STANDARD  CHARCOAL 
COMPANY,  employer,  and  Manufacturers'  Lia- 
bility Insurance  Company,  insurance  carrier, 
aoplts.  (Supreme  Court,  Appellate  Division, 
Third  Department  May  17,  192L)  Awari 
unanimously  affirmed. 


Louis  B.  CHRISTMAN  v.  UNION  RARr 
WAY  CO.  OF  CITY  OF  NEW  YORK.  (Su- 
preme Court.  Appellate  Division,  First  De- 
partment May  20,  1921.)  Motion  for  stay 
pending  appeal  granted.  Settle  order  on  ao- 
tice. 


Louis  B.  CHRISTMAN,  Respt.,  ▼.  UNION 
RAILWAY  CO.  OF  CITY  OF  NBW  YORK, 
Applt.  (Supreme  Court  Apnellate  DiviaioD, 
First  Department  June  3,  1921.)  Order  re- 
versed, with  $10  costs  and  disbursements,  and 
motion  denied,  with  $10  costs.  No  opmioa. 
Order  filed. 


Allen  L.  CHURCHILL,  appellant,  t.  Benja- 
min F.  BUCK,  respondent.  (Supreme  Court 
Appellate  Division,  Second  Department  May 
27,  1921.)  Judgment  unanimously  affirmed, 
with  costs.     No  opinion. 


0.  ITOH  &  CO.,  Ltd.,  ▼.  BOYim  OIL  CO- 

Inc.  (Supreme  Court,  Appellate  Division, 
First  Department  June  3,  1921.)  Motion 
granted,  and  time  to  serve  and  file  record  on 
appeal  extended  30  days  from  service  of  order. 
Order  filed. 


In  the  Matter  of  the  CJITY  OF  NBW  YORK, 
In  re  JENNINGS  STREET.  (Supreme  Coart 
Appellate  Division,  First  Department  May 
13,  1921.)  Final  decree  affirmed,  with  oosta. 
No  opinion.     Order  filed. 
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CITY  OP  NEW  YORK,  BespL,  ▼.  BBIDGB 
OPERATING  CO.,  Applt.  (Supreme  Court, 
Appellate  Division,  First  Depurtmcut.  June 
24.  1921.)  Judgment  affirmed,  with  costs.  No 
opinion.    Greenbaum,  J.,  dissents.    Order  filed. 
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CITY  or  NEW  YORK,  respondent,  v. 
BROOKLYN  CITY  RAILROAD  CO^VIPANY. 
appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  8,  1921.)  Mo- 
tion denied,  without  costs. 


CITY  OF  yiSW  YORK,  respondent,  v.  FED- 
ERAL HOLDING  COMPANY  ct  al..  defend- 
ants, and  Sacharo  Rubens,  appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment April  22,  1921.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Blackmar,  P.  J.,  and  Mills,  Putnam,  Kelly,  and 
Jaycoz,  JJ.,  concur. 


CITY  OF  NEW  YORK  ▼.  NEW  YORK  EDI- 
SON CO.  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department.  May  20,  1921.) 
Motion  denied,  with  $10  costs.    Order  filed. 


In  the  Matter  of  the  Application  of  the 
CITY  OF  NIAGARA  FALLS  for  the  acquisi- 
tion of  land  for  the  establishment  of  a  city 
park.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  20,  1921.)  Order 
affirmed,  with  costs.    All  concur. 


In  the  Matter  of  the  Application  of  Bimey 
CLARK  for  a  writ  of  certiorari  to  review  the 
action  of  the  Mayor  of  the  City  of  Fulton. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  May  20,  1921.)  Application  de- 
nied as  a  matter  of  law  and  not  in  the  ex- 
ercise of  any  discretion.  Held  that  a  writ  of 
certiorari  does  not  lie  to  review  the  action 
of  the  mayor. 


Matthew  J.  CLARK  ▼.  John  McKEE.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. May  20,  1921.)  Motion  to  dismiss  ap- 
peal irranted,  with  $10  costs,  unless  appellant 
complies  with  terms  of  order.    Order  filed. 

Thomas  0.  CLARKE,  an  infant  etc.,  Respt, 
V.  EIGHTH  AVENUE  RAILROAD  CO.,  Ap- 
plt. (Supreme  Court,  Appellate  Division,  First 
Department  June  24,  1921.)  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Or- 
der filed.  See,  also,  114  Misc.  Rep.  707,  188  N. 
Y.  Supp.  14. 


John  W.  CLARKE,  Jr.,  t.  Nash  ROCK- 
WOOD.  (Supreme  Court  Appellate  Division, 
First  Department  May  6,  1921.)  Motion 
denied,  with  |10  costs.    Order  filed. 


COCHRAN  BOX  Sc  MFG.  CO..  Respt,  v. 
MONROE  BINDER  BOARD  CO.,  Applt  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment May  20,  1921.)  Motion  for  leave 
to  appeal  to  Court  of  Appeals  granted,  and 
questions  for  review  certified.  See,  also,  ■— 
App.  Div.  — ,  188  N.  y.  Supp.  097. 


Sayde  COHEN,  appeflant,  ▼.  BARNEY  CO- 
HEN REALTY  COMPANY,  Inc.,  respondent 
(Supreme  Court,  Appellate  Division,  Second 
Department  June  8,  1921.)  Motion  for  stay 
granted,  without  costs. 


A.  Albert  COHEN  et  aL,  Respts.,  T.  Jacob- 
EPSTEIN,  Applt  (Supreme  Court,  Appellate 
Division,  First  Department.  May  27.  1921.) 
Judgment  and  order  affirmed,  with  costs.  Na 
opinion.    Order  filed. 


Joseph  COHEN  v.  Morris  HORN,  impld.,  etc. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  8,  1921.)  Motion  to  dismiss^ 
appeal  granted,  with  $10  costs.    Order  filed. 

Rocco  COLGIANO,  respondent  v.  MORSE. 
&  BURT  COMPANY.  Inc.,  and  Mannes  F. 
Lipski,  appellants.  (Supreme  Court  Appel- 
late Division,  Second  Department.  April  22, 
1921.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Blackmar.  P.  J., 
and  Mills,  Rich,  Kelly,  and  Jaycox,  JJ.,  con- 
cur. 

Bird  S.  COIiER,  on  Complaint  of  Marion 
SIDELL,  ▼.  John  A.  CORCORAN.  (Supreme 
CJourt  Appellate  Division,  First  Department 
June  3,  1921.)  Motion  to  dismiss  appeal  denied. 
Order  filed.  

Bird  S.  COINER,  Com'r.  etc,  on  complaint' 
of  Anna  TANAL,  Respt,  v.  John  REIN- 
HARDT.  Applt.  (Supreme  Court  Appellate 
Division.  First  Department  June  24,  1921.) 
Order  affirmed.     No  opinion.    Order  filed. 


Bird  S.  COLER,  as  Commissioner  of  PubUc 
Welfare  of  the  City  of  New  York,  on  Complaint 
of  Mary  CASABIANCA,  respondent,  v.  Saverio- 
SALA,  appellant.  (Supreme  Court  Appellate 
Division,  Second  Department  Apnl  22,  1921.) 
Motion  denied,  on  condition  that  appellant  per- 
fect the  appeal,  place  the  case  on  the  calendar 
of  the  May  term,  and  be  ready  for  ar|ument 
when  reached;  otherwise,  motion  granted,  with- 
$10  costs. 

Leland  A.  OOLTON,  Respt,  t.  Lawrence  R. 
RYCKMAN,  Applt  (Supreme  Court.  Appel- 
late Division,  Fourth  Department  May  18,. 
1921.)  Order  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  granted,  with  |10  cost^ 
to  abide  event    All  concur. 
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188  NBW  TOBK  BUPPLBMiniT 


In  the  Matter  of  the  Appointment  of  a 
COMMITTEE  ON  CHAHAOrajR  AND  FIT- 
NESS OF  APPLICANTS  FOR  ADMISSION 
TO  THE  BAR  IN  THE  SEVENTH  JUDI- 
OIAIi  DISTRICT.  (Supremje  Court,  Appel- 
late Division,  Fourth  Department  May  11, 
1921.)  Hon«  Arthur  E.  Sutherland  appointed  a 
member  of  said  committee  in  the  place  of  Joseph 
W.  Taylor,  resigned. 


Eleanor  M.  CONLBT,  Respt,  v.  Joseph  J, 
LUGIA  et  al.,  Applts.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  May  11, 
1921.)  .Motion  granted,  ana  appeal 
with  costs. 


GroTer  O.  CONWAT.  Respt,  v.  William 
'STEADMAN,  Applt.  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  May  18» 
1921.)  Judgment  affirmed,  with  costs.  AU  con- 
-cur. 


Tilghman  S.  COOPER  et  al.,  Respts,,  v, 
Samuel  P.  COI/T,  Applt  (Supreme  Court, 
Appellate  Division,  First  Department.  May 
2(),  1921.)  Order  modified,  as  stated  in  order, 
and,  as  so  modified,  affirmed,  with  10  costs  and 
disbursements  to  appellant  No  opinion.  Or- 
<]er  filed. 


Harrv  W.  OORBIN,  Applt,  v.  Mae  M.  COR- 
BIN,  Respt  (Supreme  Court,  Appellate  Divi- 
aion,  First  Department.  May  5,  1921.)  Order 
modified,  as  stated  in  order,  and,  as  so  modi- 
fied, affirmed,  without  costs.  No  opinion.  Or- 
der filed. 


Vireinia  D.  COSBT,  Applt.,  v.  Arthur  F. 
OOSBY,  Respt  (Supreme  Court,  Appellate  Di- 
vision, First  Department  June  10,  1921.) 
Judgment  affirmed,  without  costs.  No  opinion. 
Order  filed. 


Sam  (X>SLOW,  an  infant,  etc.,  Applt,  v.  Joe 
RIBAUD  et  al.,  Respts.  (Supreme  Court, 
Appellate  Division,  First  Department.  May 
20,  1921.)  Order  reversed,  without  C08t4 
and  motion  wanted,  to  the  extent  of  en- 
joining defendant  Leo  Feist.  Incorporated, 
from  paying  over  to  the  individual  defend- 
ants one-fonrth  of  the  royalties  now  due 
or  which  may  hereafter  become  due  under 
their  contract  with  it  said  one-fourth  of  the 
royalties  to  be  retained  bj  the  defendant  Feist 
untU  the  determination  of  this  action,  provided 
that  the  plaintiff  within  five  days  give  an  un- 
dertakln|[  according  to  law  in  the  sum  of  $250. 
If  plaintiff  fail  to  give  such  undertaking  with- 
in nve  days,  the  order  will  be  affirmed  without 
•costs.     No  opinion.     Settle  order  on  notice. 


Maurice  COURLAND,  respondent,  ▼.  Edgar 
R  GAl4LAyAN  and  another,  appellants.  (Su- 
()reme  Court,  Appellate  Dlvudon,   Second  De- 


partment Miaj  6^  1921.)  Motion  granted,  ex- 
cept as  to  Plaintiirs  Exhibits  4  and  6,  wituont 
costs. 


Maurice  COURLAND,  respondent,  v.  Ed- 
gar It  GALLAVAN  and  another.  appeUanti. 
(Supreme  Court  Appellate  Division,  Seeood 
Department  May  20,  1921.)  Motion  grantei 
on  condition  that  the  appeal  be  perfected,  cue 

S laced  on   the  calendar,  and   argued  on  Mod* 
ay,  June  6,  1921;    otherwise,  motion  denied. 


Maurice    COURLAND,    respondent,   v.  Ed- 
gar R.  GALLAVAN  and  E.  M.  A.  Realty  0». 

Inc.^  appellants.  (Supreme  0>urt,  Appellate 
Division,  Second  Department  June  10,  1921.^ 
Judgment  unanimously  afilrmed  by  default 
with' costs. 


In  the  matter  of  the  petition  of  James  COW- 
AN to  render  and  settle  his  account  as  ex- 
ecutor of  Theodore.  VON  DEB  LUHB,  de- 
ceased. "Jenny  Carruthers,  respondent.  (S^ 
preme  C^urt,  Appellate  Division,  Second  Pe 
partment  April  22,  1921.)  Decree  of  the  So^ 
rogate's  Ourt  of  Queens  Ck>unty  affinned,  with 
costs  to  the  claimant  payable  out  of  the  estate. 
No  opinion.  Blnckmar,  P.  J.,  and  MiUs,  Rich. 
Putnam,  and  Kelly,  JJ.,. concur. 


William  R.  CRAIG,  Respts  ▼.  WilUsm  P. 
JENKS,  Applt  (Supreme  Coort,  Appellate 
Division,  First  Department.  May  27,  1921.) 
Judgment  affirmed,  with  costs.  No  opinka. 
Order  filed. 


In  the  matter  of  the  Judicial  settlemeBt  ot 
the  account  of  proceedings  of  Alexander  M. 
CRANE,  as  administrator,  etc,  of  Mina  SPOR- 
HOSE,  deceased.  Wihner  J.  McAllister,  appel- 
lant (Supreme  (3ourt,  Appellate  IMvislon,  Sec- 
ond Department  May  6^  1921.)  This  modoo 
was  to  vacate  an  order  made  by  this  cooit  od 
April  15,  1921,  when  the  notice  of  motion  bad 
been  for  April  25,  1921«  That  motion  is 
granted. 


In  the  matter  of  the  judicial  settloneat  of  ^' 
account  of  proceedings  of  Alexander  M 
CRANE,  as  administrator,  etc,  of  Blina  SPOB- 
HOSB,  deceased.  "Wllmer  J.  McAllister,  ap- 
pellant (Supreme  Court,  Appellate  DivisipB. 
Second  Department  May  6,  1921.)  Motjon 
denied,  on  condition  that  anpdlant  perfect  the 
appeal,  place  the  case  on  uie  calendar  for  the 
June  term,  and  be  ready  for  argument  wbffl 
reached;  otherwise,  motion  granted,  with  llv 
costs. 


Martin  CRIPPEN  and  Fred  Orippen,  rm^ 
V.  Julia  CALLAHAN,  applt  (Supreme  Conrt. 
Appellate  Division,  Third  Department  w 
It.  1921.)  Judgment  and  orden  nnanimoosv 
affirmed,  with  costs. 
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Cbaries  R.  CROOP,   appellaiit,  ▼.   

SHALFOON,  respondent.  (Supreme  Court, 
Appellate  Division,  Second  Department.  May 
6,  1921.)  Judgment  unanimouslj  affirmed,  with 
costs.    No  opinion. 


Antonio  CUOMO,  Applt.,  ▼.  Bote  LORDI, 
indiv.  and  as  adm'x,  etc.,  Respt.  (Supreme 
Court,  Appellate  Division,  First  Department 
May  27,  1921^  Judgment  affirmed,  with  costs. 
No  opinion.    Order  fied. 


Margaret  CURRAN,  as  adm'x.  etc.,  ▼.  OLD 
DOMINION  STEAMSHIP  <So.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  3,  1921.)  Motion  to  dismiss  appeal  de- 
fied, with  $10  costs.    Order  filed. 


CUYLBR  RBAI/TY  CO.  v.  TBNBO  CO.,  Inc. 
(Supreme  Court,  Appellate  Division,  First 
Department.  June  S,  1921.)  Motion  for  leave 
o  appeal  granted;  motion  for  reargument  (oi 
L96  App.  &▼.  440,  188  N.  Y.  Supp.  340)  de- 
lied.    Order  ffled- 


Anna  CZAJKA,  as  adm'z.  etc.,  Applt,  v. 
[.EHIGH  VALLEY  R.  R.  C)0.,  Respt.  (Su- 
)reme  Court  Appellate  Division,  Fourth  De- 
)artment.  May  20,  1921.)  Judgment  affirmed, 
vith  costs.    All  concur. 


Gideon  DAKIN,  Respt.,  t.  Bruce  D.  TIT- 
IAN et  al.,  Applts.  (Supreme  Court,  Appel- 
ate Division,  First  Department.  June  10, 
921.)  Determination  affirmed,  with  costs. 
<io  opinion.    Order  filed. 


Ella  L.  DALY,  appellant  ▼.  William  O. 
)ATiY,  respondent  (Supreme  Court  Appel- 
ate Division,  Second  Department.  June  10, 
921.)  Judgment  reversed,  with  costs,  and  new 
rial  granted,  for  the  reason  that  the  judgment 
3  clearly  against  the  weight  of  evidence.  The 
rithdrawal  of  defendant's  answer,  coupled 
rith  the  proof  offered  by  plaintiff,  presented 
complete  prima  facie  case  wherein  plaintiff 
hould  have  had  judgment.  This  conclusion 
s  borne  out  by  the  court's  own*. statements 
ontained  in  the  record,  wherein  he  repeatedly 
aid  that  a  prima  facie  case  had  been  made 
ut,  and  that  the  only  question  in  dispute  was 
tie  amount  to  be  awarded  as  alimony.  The 
rder  of  October  4,  1920,  denjring  plaintiff's 
pplication  for  additional  alimony  and  counsel 
?e,  is  likewise  reversed,  with  $10  costs  and 
isbursements,  and  plaintiff  is  remitted  to  the 
pecial  Term  for  relief  in  respect  to  such  ad- 
itional  alimony  and  counsel  fee  as  she  may  be 
dvised.  Blackmar,  P.  J.,  and  Rich,  Kelly,  Jay- 
3x,   and  Manning,  JJ.,  concur. 


MBMORANDUH  DBCI8ION8 
(188  N.T.8.) 
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Pasquale  D'AlfBRA,  appellant,  ▼.  nflip 
RHINjQLANDBR,  respondent  (Supreme 
Court  Appellate  Division,  Second  Department 
May  6,  1921.)  Motion  denied.  Blackmar,  P. 
J.,  and  Rich,  Pntnam,  and  Jaycoz,  JJ.,  conear. 
Kelly,  J.,  dissents. 


Joseph  DANBRHIRSC^  et  al.  ▼.  TRAVEL- 
ER'S INDEMNITY  CO.  (Supreme  Court  Ap- 
pellate Division,  First  Department  May  20, 
1921.)    Application  granted.    Order  signed. 


In  the  Matter  of  Morris  DANGLER,  an  At- 
torney. (Supreme  Court,  Appellate  Division, 
First  Department.  June  24,  1921.)  Reference 
ordered  to  Hon.  Henry  A.  Gildersleeve,  Of- 
ficial Referee.    Settle  order  on  notice. 


Abe  DAVIDSON  et  aL,  etc.,  appellants,  ▼. 
Ban  SHECKET,  respondent  (Supreme  Court, 
Appellate  Division,  Second  Department  May 
6,  1921.)  Judgment  unanimously  afilrmed,  with 
costs.    No  opinion. 


Emily  DA  VIES,  respondent  ▼.  Hubert  A. 
JAOGER  and  Village  of  Southampton,  appel- 
lants. (Supreme  Court  Appellate  Division, 
Second  Department  April  22,  1921.)  Judg- 
ment and  order  unanimously  affirmed,  with 
costs.     No  opinion. 


Maude  H.  O.  DAVIS,  respt.,  ▼.  William  H, 

^  art  Appellate  Di- 

May    17,    1921.) 


DAVIS,  applt    (Supreme  Court  Appellate  Di< 
vision.    Third    Department      ~  ' 


Motion  denied. 


Jacob  B.  DAVIS  ▼.  Jacob  FRIEDMAN  et  aL 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  20,  1921.)  Motion -for  stay 
pending  appeal  granted.  Settle  order  on  no- 
tice. 


Jacob  B.  DAVIS  ▼.  Jacob  FRIEDMAN  et  aL 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  17.  1921.)  Motion  to  dismiss 
appeal  granted,  witn  $10  costs.    Order  filed. 


Henry  0.  DAVIS  ▼.  MANHATTAN  PROD- 
UCE (XX,  Inc.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  June  24,  1921.) 
Application  denied,  with  $10  costs,  and  stay 
vacated.    Order  signed. 


Bennett  DE  BEIXBDON  ▼.  BROWN  io 
SBCCOMB.  (Supreme  Court  Appellate  Di- 
vision, First  Department.  May  20,  1921.) 
Application  denied,  with  flO  costs.  Order 
signed. 
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Mary  DB  HART  et  al.,  Applts.,  ▼.  George 
V.  FORMAN  et  al.,  Respts.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  May 
11,  1921.)  Order  affirmed,  with  costs.  AU 
concur,  except  Kruse,  P.  J.,  not  Bitting. 


Mary  DB  HART  et  al.,  Applts.,  v.  George 
V.  FORMAN  et  al.,  Respts.  (Supreme  Court, 
Appellate  Division,  Fourth  Department.  May 
11,  1921.)  Judement  affirmed,  with  costa.  All 
concur,  except  Kruse  P.  J.,  not  sitting. 


In  the  Matter  of  Maria  A.  DEL  RIO,  dec'd. 
In  re  TITLE  GUARANTEE  &  TRUST  CO., 
as  Bx'r.,  etc.,  v.  Heriberto  IjOBO  et  al.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. June  17,  1921.)  Order  affirmed,  with 
$10  costs  and  disbursements.  No  opinion.  Or- 
der filed. 


In  the  Matter  of  the  claim  of  Grace  DELSO, 
Dora  Delso,  Anthony  Delso,  Amelia  Delso,  and 
Peter  Delso,  for  compensation  under  the  Work- 
men's Compensation  Law.  claimants,  respond- 
ents. ▼.  CRUCIBLE  STEEL  COMPANY  OF 
AMERICA,  employer  and  self-insurer,  appel- 
lant. (Supreme  Court,  Appellate  Division, 
Third  Department  May  24,  1921.)  Motion 
denied. 


Thomas  DE  SIMONE,  Respt,  y.  TRANS- 
PORTES  MARITIMODOS  DO  ESTADO. 
deft.,  and  Federal  Line,  Inc.,  applt.  (two  cases). 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  17, 1921.)  Order  affirmed,  with 
SIO  costs  and  dlsbursementi.  No  opinion.  Or- 
der filed. 


Anne  S.  DODD,  respondent,  v.  Robert  W. 
BOENIO,  appellant  (Supreme  Court,  Appel- 
late Divinion,  Second  Department  June  3, 
1921.)  BIntion  denied,  on  condition  that  the 
case  be  placed  on  the  calendar  for  the  October 
term,  192jl,  and  argued  when  reached;  others 
wise,  motion  granted,  with  i^lO  costs.  See,  also, 
114  Misc.  Rep.  144,  186  N.  Y.  Supp.  116. 


Hari7  DODDS,  Rcspt,  ▼.  Elizabeth  Mc- 
COLGAN.  as  ex'x,  etc.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  17,  1921.)  Order  affirmed,  with  $10  costs 
and  disbursements.    No  opinion.    Order  filed. 


Lucy  E.  DOHERTY  v.  MONROE  ECK- 
STEIN BREWING  CO.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  May  20, 
1921.)  Application  granted.  Order  signed. 
See,  also,  115  Misc.  Rep.  175,  187  N.  Y.  Supp. 
633. 


DONNER  STEEL  CO.,  Applt.  ▼.  QUEEN 
CITY  FOUNDRY  CO.,  Inc^  Respt  (Supreme 
Court,  Appellate  Division,  Fourth  Department 


Mav  11,  1921.)  Judgment  and  order  affirmed, 
with  costs.  Held,  that  the  correspoodeoce  opos 
which  appellant  relies  to  make  out  a  contrut 
fails  to  show  a  meeting  of  minda.    All  coacar. 


In  the  matter  of  the  application  of  Misnie 
DOYLE  for  the  appointment  of  a  committee  of 
the  person  and  property  of  Daniel  O'Connor,  an 
alleged  incompetent  person,  respondent  ▼•  Ad- 
nie  LYNAM,  as  committee  of  the  person  aod 
property  of  Daniel  O'Connor,  etc.,  and  Minnie 
Doyle.  (Supreme  Court,  Appellate  Division, 
Second  Department  April  22,  1921.)  Motion 
for  leave  to  appeal  to  the  Court  of  Appeals 
granted.     Settle  order  upon  notice. 


In  the  Matter  of  the  Arbitration  of  the  differ- 
ences between  Dexter  M.  DRAKE  and  Oscar  C 
TARBOX,  Applt  (Supreme  Court  AppeUate 
Division,  Fourth  Department  May  20,  1921.) 
Judgment  and  order  affirmed,  with  costs.  AQ 
concur. 


Susan  DUBESHTER,  respondent,  ▼.  Sanonel 
OKUN,  appellant  (Supreme  Court,  Appellate 
Division.  Second  Department  May  6.  1921.1 
Order  reversed,  with  $10  costs  and  disbu^s^ 
ments,  and  motion  granted,  with  $10  costs.  It 
appears  on  the  face  of  the  affidavits  that  wheth- 
er the  trial  takes  place  in  Sullivan  county  or 
Kings  county,  the  convenience  of  witnesses  tijI 
be  about  equal  on  each  side.  In  such  cireum> 
Stances  a  safe  rule  to  follow  is  that  the  trial 
should  take  place  in  the  county  where  tiie  cause 
of  action  arose.  Although  this  latter  coDsHe> 
atioi  is  not  controlling,  it  should  be  given  elect 
when  there  is  no  other  controllini^  reason  to  <k* 
termine  the  place  of  trial.  Adrianoe,  PIstt  & 
Co.  V.  Coon,  16  App.  Div.  02,  44  N.  Y.  Supp. 
288;  Kobiac  v.  Clement.  35  App.  Div.  188.  W 
N.  y.  Supp.  773;  geaur  v.  Shutts.  ICO  Arp 
Div.  618,  179  N.  Y.  Supp.  661 ;  Rogers  v.  Bearer 
Co.,  190  App.  Div.  815,  181  N.  Y.  Supp.  38. 
Blackmar.  P.  J.,  and  Mills,  Putnam,  Kelly,  and 
Jaycoz,  JJ.,  concur. 


Eueene  E.  DUDLEY,  Respt,  t.  Georfe  BFL- 
T.OCK,  as  receiver,  etc.,  Applt  (Suppeiu* 
Court,  Appellate  Division,  Fourth  Department 
May  18,  1921.)  Judgment  and  order  affirmed, 
witn  costs.    All  concur. 


In  the  Matter  of  Michael  DUFF,  dec'd.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment May  27,  1921.)  Order  ai4  Misc.  Rc.x 
309,  186  N.  Y.  Supp.  259)  affirmed,  with  $M 
costs  and  disbursements,  on  opinion  of  Foley 
S.     Order  filed. 


Walter  F.  DUKE,  an  infant  etc,  Bespt  »• 
Israel  EERNER,  Applt    (Supreme  Cbnrt  Ad- 

feUate  Division,  First  Department    Jane  li. 
921.)    Judgment  and  order  reversed,  and  aev 


Digitized  by 


Google 


MEMORANDUM  DBCISI0H8 
(188  N.T.S.) 

trial  ordered,  with.  coetB  to  appellant  to  abide 
event,  unless  plaintiff  e^pulates  to  reduce  the 
judgment  aa  entered  to  the  sum  of  $5,177.78,  in 
which  event,  the  judgment,  as  so  modified,  and 
the  order  appealed  from,  are  affirmed,  without 
costs.    No  opinion.    Settle  order  on  notice. 


Jennie  DUNLOP,  Respt.,  v.  L.  Lawrence 
WEBER,  et  al.,  Applta.  (Supreme  Ck>urt,  Ap- 
pellate Division,  First  Department  June  17, 
1921.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 


In  the  Matter  of  Mary  A.  EARLY,  dec'd. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  17,  1921.)  Order  affirmed, 
with  costs.  No  opinion.  Order  filed.  See,  also, 
107  Misc.  Rep.  425,  176  N.  Y.  Suup.  575;  112 
Misc.  Rep.  54,  182  N.  Y.  Supp.  537. 


Marcus  BBBRHABT,  Respt,  t.  ROYAL 
BANK  OF  CANADA,  Applt  (Supreme  Court, 
Appellate  Division,  First  Department  June 
17,  1921.)  Judgment  affirmed,  with  costs.  No 
opinion.    Order  filed. 


In  the  Matter  of  the  Final  Judicial  Settle- 
ment of  the  Accounts  of  Nelson  A.  ECKLER 
c  t  al.,  as  adm'rs  of  IsabeUa  L.  PECK,  deceased. 
(Supreme  Cburt,  Appellate  Division,  Fourth 
Department  May  11, 1921.)  Decree  and  order 
affirmed,  with  separate  biUs  of  costs  to  each  of 
the  respondents  appearing  upon  this  appeal  by 
separate  attorneys  and  mmg  brief,  payable  out 
of  the  estate.    All  concur. 


In  the  Matter  of  the  Judicial  Settlement  of 
the  Accounts  of  James  W.  EGAN,  as  executor 
under  the  last  will  and  testament  of  Hannah 
Bgan  MURPHY,  deceased.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  May 
20,  1921.)  Motion  for  reargument  (of  —  App. 
I>iT.  — ,  188  N.  Y.  Supp.  1)  denied,  with 
?10  costs.  Motion  for  leave  to  appeal  to  Court 
>f  Appeals  denied.    ^^^^ 

In  the  matter  of  acquiring  title  by  the  CITY 
»f  NEW  YORK,  etc.,  to  westerly  side  of  EG- 
BERT AVBNUB,  northerly  side  of  Sawmill 
t>ad,  and  easterly  side  of  Manor  Road,  borough 
*f  Itichmond,  etc.  Application  of  Ellse  U. 
JAKLOCHS,  etc.  (Supreme  Court  Appellate 
Mvision,  Second  Department  April  22,  1921.) 
if atter  referred  to  Hon.  Lester  W.  Clark,  Offi- 
ial  Referee,  to  hear  and  report  to  this  oourl), 
pon  notioe  to  all  parties  in  interest 


Fav  BTSENBERG,  Applt,  v.  Lester  W. 
nSENBERG,  Respt  (Supreme  Court,  Appel- 
ate IHvision,  First  Department  June  17, 
921.)  Order  affirmed,  without  costs.  No  opin- 
>iu     Order  filed* 
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ELECTRIC   MOTOR  &   REPAIR   CO.   ▼. 

David  S.  GREY,  (Supreme  Court,  Appellate 
Division,  First  Department  June  24,  1921.) 
Application  denied,  with  $10  costs,  and  staj 
vacated.    Order  signed. 


Benjamin  C.  EMANUEL,  as  Adm'r,  etc» 
Respt,  V.  METH  &  GROPPER  CO.,  Inc.,  et 
al.,  impld.,  eta,  Applts.  (Supreme  Court,  Ad- 
pellate  Division,  First  Department  June  o, 
1921.)  Order  affirmed,  with  $10  costs  and  di»- 
bursemoits;  the  date  for  the  examination  to 
proceed  to  be  fixed  in  the  order.  No  opinion. 
Settle  order  on  notice. 


In  the  matter  of  the  petition  of  BMBO  LAND 
COMPANY  for  a  peremptory  writ  of  manda* 
mus,  etc.  Closing  of  Spruce  Street  or  Shaw 
Avenue,  etc.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  June  10,  1921.)  Or- 
der affirmed,  with  $10  costs  and  disbursements, 
and  writ  sustained.  No  opinion.  BlaciLmar,  P. 
J.,  and  Mills,  Rich,  Putnam,  and  Jaycox,  J  J., 
concur. 


Richard  J.  EMERICK,  respondent,  t.  John 
F.  HAVEMEYER,  appellant  (Supreme  Court, 
Appellate  Division.  Second  Department  June 
3,  1021.)    Motion  denied,  without  costs. 


In  the  Matter  of  the  EMPIRE  STATE 
SURETY  (X).  In  re  UNITED  STATES  OF 
AMERICA.  Surety  Claim  No.  122.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment June  17,  1021.)  Order  affirmed,  with 
$10  costs  and  disbursements.  No  opinion.  Or- 
der filed. 


ENDERS  SALES  CO.  ▼.  A.  O.  PBNN,  Inc. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  14,  1021.)  Motion  for  stay 
pending  appeal  granted.    Settle  order  on  notice. 


ENDERS  SALES  CO.,  Respt,  ▼.  A.  a 
PENN,  Inc.,  Applt  (Supreme  Court  Appel- 
late Division,  First  Department  June  17, 
1921.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 


Mark  EPMAN  et  al.  v.  Arthur  M.  COX  et 
al.  (Supreme  Court,  Appellate  Division,  First 
Department.  June  3,  1921.)  Motion  to  dismiss 
appeal  denied,  with  $10  costs.    Order  filed. 


Mark  EPMAN  et  al.,  Applta.,  t.  Arthur  Bi. 
COX  et  al^  Respts.  (Supreme  Court,  Appellate 
Division,  First  Departmei«t  June  24,  1921.) 
Judgment  and  order  affirmed,  with  oosti.  N« 
opinion.     Order  filed. 


Digitized  by 


Google 


920 


188  NBW  YORK  8UPPLBMBNT 


Blatter  of  EQUITABLB  TRUST  QO.  OF  N. 
Y.,  Applt.,  T.  Russell  PALMER,  Respt  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. June  17,  1921.)  Order  reversed,  with 
$10  costs  and  disbursements,  and  motion  grant- 
ed, with  $10  costs.    No  opinion.    Order  filed. 


Elsie  ERDREICH,  Respt.,  y.  Samuel  ERD- 
EEICH,  Applt.  (Supreme  Ck)art.  Appellate  Di- 
vision, First  Department  May  ^0,  1921.)  Or- 
der modified,  by  reducing  alimony  to  $30  per 
week,  and,  as  so  modified,  affirmed,  without 
costs.    Ho  opinion.     Order  filed. 


FARMERS'  SYNDICATE,  Inc.,  applt,  t.  F. 
KIE^SER  ft  SON  CO.,  Inc.,  respt  (Supreme 
Court,  Appellate  Division,  Third  Departm^t 
May  5,  1921.)  Order  unanimously  affirmed, 
with  $10  costs  and  disbursements. 


FARMERS*  SYNDICATE,  Inc.,  applt,  t.  F. 
KIESER  &  SON  CO.,  Inc.,  and  Kasco  Mills, 
Inc.,  respts.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  May  6,  1921.)  Order 
unanimously  affirmed,  with  $10  costs  and  dis- 
bursements. 


FARNHAM      REALTY      (30RPORATION, 

Applt,  ▼.  Herman  N.  LIBERMAN,  Respt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  24,  1921.)  Order  affirmed, 
with  $10  costs  and  disbursements,  with  leave  to 
plaintiff  to  withdraw  demurrer  on  payment  of 
said  costs  and  SIO  costs  of  motion  at  Special 
Term.    No  opinion.     Order  filed. 


Drucilla  FARRE7LL,  Respt,  ▼.  Ocea  I. 
COYLB  et  al.,  Applts.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  May  27, 
1921.)  Judgment  and  order  affirmed,  with  costs. 
No  opinion.    Order  filed. 


In  the  Matter  of  Robert  W.  FARRINGTON, 
an  attorney  and  counselor  at  law.  (Supreme 
Court,  Appellate  Division,  Fourth  Department 
May  18,  1921.)  Issues  raised  by  the  petition 
and  answer  referred  to  Hon.  William  M.  Ross, 
official  referee,  to  take  the  proofs  thereon  and 
report  the  same  to  this  court  with  his  opinion. 


Matter  of  Sarah  E.  FERNALD.  deceased. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. May  6,  1921.)  Motion  granted. 
Order  filed. 


In  the  Matter  of  the  Judicial  Settlement  of 
the  Accounts  of  FIDELITY  TRUST  CJO.  of 
BUFFALO  and  Edward  W.  Hamilton,  as  execu- 
tors of  the  Estate  of  Lucy  T.  PUBfPTON, 
deceased.    (Supreme  Court,  Appelate  Division, 


Fourth  Department     Mky  20«  1921.)    Decne 

modified,  and,  as  so  modified,  affirmed,  withoet 
costs  of  this  appeal  to  either  party.  Held,  where 
an  executor,  who  is  a  lawyer,  seeks  to  cbarse  for 
legal  services  in  addition  to  his  fees  as  executor, 
such  services  and  the  value  thereof  should  be 
shown  by  clear  and  convincing  evidence,  apait 
from  such  as  are  administrative.  The  hypothec- 
ical  question,  upon  which  the  opinion  of  the 
ItLwyen  as  to  the  value  of  the  legal  services  is 
based,  covers  services  of  both  kinds,  and  it  is 
difficult  to  tell  upon  what  particular  servkes 
such  opinion  is  founded.  We  are  of  opinion  th&t 
$5,000  is  ample  compensation  for  all  of  the  serv- 
ices rendered,  and  that  the  allowance  made  by 
the  surrogate  diould  be  reduced  aocordinslf- 
All  concur. 


J.  Harvey  FINCH  ▼.  L  B.  FOSTER  00.,  Inc. 
(Supreme  0>urt,  Appellate  Division.  First  De 
partment.  June  17,  1921.)  Motion  denied,  witb 
$10  costs.    Order  filed. 


Charles  A.  FINNEGAN,  Respt.,  t.  (Jea.  S. 
BUCK  et  al.,  Applts.  (supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  May  20, 
1921.)  Judgment  (187  N.  Y.  Supp.  705)  affirm- 
ed, with  cosxa.    All  concur. 


Charles  A.  FINNEXJAN,  RespL,  t.  Georfe  S. 
BUCK  et  al.,  Applts.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department.  May  130. 
1921.)  Motion  for  leave  to  appeal  to  Court  of 
Appeals  granted. 


FIREMEN'S  MUTUAL  BENBJFTT  ASSa 
CIATION  OF  CITY  OF  NBW  YORK  t. 
James  D.  CLIFFORD.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  June  *{• 
1921.)  Motioni  to  dismiss  appeal  denied,  witb 
$10  costs.    Order  filed. 


FIREMEN'S  MUTUAL  BENEVOLENT 
ASS'N  OF  CITY  OP  NEW  YORK,  Respt,.  t. 
James  D.  CLIFFORD,  Applt  (Supreme  Court, 
Appellate  Division,  First  Department  June  17. 
1921.)  Order  affirmed,  with  |10  costs  and  dis^ 
bursements.    No  opinion.    Order  filed. 


FIRST  NATIONAL  BANK  OF  CALEDO- 
NIA, Respt.  V.  EBSARY  FIREFROOFING  & 
GYPSUM  BLOCK  (X).,  Applt  (Supreme 
Court,  Appellate  Division,  Fourth  Departmeot. 
Mav  11,  1921.)  Judgment  reversed  and  cod- 
plaint  dismissed,  with  costs.  The  findinn  of 
fact  contained  m  the  decision,  and  numbered 
VI,  VII,  IX.  X,  XI,  XII,  XIII,  and  XIV,  ire 
reversed  and  stricken  out,  as  bein^  immateriu. 
and  the  findings  of  fact  contained  in  Mtw- 
ant's  requesta  to  find  and  numbered  fourth  tod 
seventh  are  found  by  this  court,  and  this  coon 
fuKher  holds  and  decides  that  the  pUiotiff 
cannot  maintain  this  action  to  recover  posses- 
sion of  the  personal  property  mentioned  In  the 
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complaint  or  tbe  valae  of  such  property.  It 
ifi  bound  by  the  superior  title  of  the  defendant 
established  by  the  judgment  in  the  foreclosure 
action,  to  which  the  plaintiff  was  a  party. 
The  remedy  of  the  plaintiff  must  be  sought  by 
an  action  on  the  contract  it  claims  to  have 
made  with  the  defendant  to  sell  the  property 
on  execution  sale  and  to  be  paid  its  reasonable 
expenses  incurred  thereby.  All  concur,  except 
Lambert,  J.,  not  yoting. 


FIRST  NATIONAL  BANK  OF  BDGEWA- 
TBtt.  N.  J.,  Respt,  ▼.  NATIONAL  SURETY 
CO.,  Applt  (Supreme  Court,  Appellate  Divi- 
sion, First  Deimrtment  June  24.  1021.)  Or- 
der affirmed,  with  {^10  costs  and  disbursements, 
with  leave  to  defendant  to  withdraw  demurrer 
and  to  answer,  on  payment  of  said  costs  and 
$10  costs  of  motion  at  Special  Term.  No  opin- 
ion.   Order  filed* 


Rosa  FISCHER,  Applt.,  ▼.  Clifford  C. 
FISCHER,  Respt.  (Supreme  Court,  Appellate 
Division,  First  Department.  May  6,  1921.) 
Order  modified,  by  striking  out  provision  for 
trial  of  issue  of  condonation  first,  and,  as  so 
modified,  affirmed,  with  $10  costs  and  disburse- 
ments to  appellant    No  opinion.    Order  filed. 


William  FITZOIBBONS,  Respt,  ▼.  Thomas 
BOEPPLE,  Applt.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  May  11,  1921.) 
Judgment  and  order  affirmed,  with  costs.  All 
concur,  except  Davis,  J.,  who  dissents  upon  the 
grounds:  (1)  That  the  verdict  is  contrary  to 
and  against  the  weight  of  the  evidence;  (2) 
that  there  is  not  sufficient  evidence  to  establish 
the  plaintiff's  adverse  possession  of  the  triangu- 
lar piece  of  land  in  question,  or  of  the  practical 
location  by  the  parties  oi  a  boundary  line 
cluimed  by  the  plaintiff :  (3)  that  the  trial  court 
erred  in  rejecting  tbe  evidence  of  ancient  maps 
made  by  persons  indifferent  between  the  par- 
ties, and  well-authenticated  copies  of  such  maps, 
and  the  proof  offered  that  the  plaintiff  had  not 
paid  the  water  frontage  tax  on  the  lands  claim- 
ed by  adverse  possession;  (4)  that  it  is  unjust 
aqd  inequitable  to  take  from  the  defendant 
lands  that  will  deprive  him  of  a  frontage  of  at 
least  60  feet,  to  which  he  is  entitled  by  oc- 
cupation and  under  deeds  of  record  for  60 
years;  (5)  that  there  was  no  evidence  upon 
which  the  jury  could  find  |1(X)  damages  for  the 
use  of  the  small  parcel  of  property  in  dispute. 


F.  KIESER  &  SON  CO..  InCj,  respt,  v. 
CHAUTAUQUA  COUNTY  FARMERS  MILK 
PRODUCERS'  ASSiXJIATION,  applt  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
ment May  17.  1921.)  Order  unanimously  af- 
firmed wit^$10  costs  and  disbursements. 


In  the  matter  of  the  claim  of  William  FLAN- 
AGAN, for  compensation  under  the  Workmen's 
Compensation  Law,  claimant,  respt,  ▼.  JONES 


BROS.,  employers,  and  the  Commercial  Casualty 
Insurance  Company,  insurance  carrier,  applta 
(Supreme  Court,  Appellate  Division,  Third  De- 
partment May  17,  1921.)  Award  unanimous- 
ly affirmed. 


John  FOWLER  t.  NEW  YORK  HERALD 
CO.  (Si  preme  Court,  Appellate  Division.  First 
Department.  May  6,  1921.)  Motion  to  dismiss 
appeal  denied.    Order  filed. 


FOX  FILM  CORPORATION,  respondent,  v. 
Stuard  HIRSCHMAN  et  al.,  appellants,  and 
City  of  New  Tork,  defendant.  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
3,  1921.)    Motions  denied,  without  costs. 


FRED  J.  WAGNER  TniB  &  RUBBER 
CO..  Inc..  Applt,  V.  DAYTON  RUBBER 
MANUFACTURING  CO.,  Deft.,  and  Dayton 
Rubber  Manufacturing  Co.  of  Delaware^  Respt. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  17,  1921.)  Order  affirmed, 
with  SIO  costs  and  disbursements.  No  opin- 
ion.   Order  filed. 


Solomon  FROMM,  respondent,.  ▼.  CITY  OF 
NEW  YORK  and  lindlcy  M.  GARRISON,  as 
receiver,  etc.,  appellants.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  May  27, 
1921.)  Judgment  reversed,  and  new  trial  grant- 
ed, with  costs  to  abide  the  event,  unless  with- 
in 10  days  plaintiff  stipulate  to  reduce  the 
rental  damages  recovered  to  the  sum  of  $1,200, 
in  which  event  the  judgment,  as  so  modified,  is 
unanimously  affirmed,  with  costs  upon  the 
ground  that  in  no  event  could  the  defendant 
receiver  be  responsible  for  rental  damages  pri- 
or to  the  date  of  his  appointment.  Blackmar, 
P.  J.,  and  Mills,  Rich,  Putnam,  and  Jaycoz, 
JJ.,  concur. 


F.  V.  SMITH,  Inc.,  Applt,  ▼.  CITY  OF 
NEW  YORK,  Respt  "(Supreme  Court,  Appel- 
late Division,  First  Department  May  20, 
1921.)  Judgment,  so  far  as  appealed  from, 
affirmed,  with  costs.    No  opinion.    Order  filed. 


GATLLARD  RBAI/TY  CO..  Respt.,  y. 
FRANCO  REALTY  CORPORATION,  impld.. 
etc.,  Applt.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  8,  1921.)  Order 
affirmed,  with  ^10  costs  and  disbursements.  No 
opinion.    Order  filed. 


DENNIS  J.  GALBRAITH,  appellant,  ▼. 
CHURCH  OF  THE  SACRED  HEART,  re- 
spondent. (Supreme  Court  Appellate  Division. 
Second  Department  April  22,  1921.)  Order 
setting  aside  verdict  and  granting  new  trial 
unanimously  affirmed,  with  costs.    No  opinion. 
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GeiieTiey«  GALLAGHER,  respondent,  ▼.  Sam- 
uel KLEIN,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  I>epartment  June  8, 
1921.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.    No  opinion. 


Horace  H.  GALLO,  Respt,  y.  Isidor  FELD- 
BAUM  et  al.,  Applts.  (Supreme  Court,  Appel- 
late Division,  First  Department.  June  3, 
1921.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Olarke,  P.  J.,  dis- 
sents.   Order  filed. 


Mav  GAMMANS,  Applt,  y.  Nelson  GAM- 
MANS,  Bespt.  .(Supreme  Court,  Appellate 
Division,  First  Department.  June  17,  1921.) 
Order  affirmed,  without  costs.  No  opinion. 
Order  filed. 


Henrietta  GARLISCH,  as  administratrix, 
etc.,  of  Otto  Garlisch,  deceased,  appellant,  v. 
NEW  YORK,  ONTARIO  &  WESTERN 
RAHjWAY  company,  respondent.  (Su- 
preme Court.  Appellate  Division,  Second  De- 
partment. April  15,  1921.)  Judgment  and 
order  reversed,  and  new  trial  granted,  costs 
to  abide  the  event,  on  the  authority  of  Kav- 
anaxh  v.  New  York,  Ontario  &  Western  Rail- 
way Company,  196  App.  Div.  384,  187  N.  Y. 
Supp.  859,  decided  herewith.  Rich.  Blackmar, 
and  Jaycox,  JJ.,  concur.  Mills,  J.,  votes  to 
affirm,  upon  the  ground  that  the  term  "negli- 
gence," used  in  the  portion  of  the  charge  criti- 
cized, was  intended  to  include  the  idea  of 
proximate  cause,  with  whom  Jenks,  P.  J.,  con- 
curs. 


In  the  Matter  of  Frederick  GERHARD, 
dec'd.  (Supreme  Court,  Appellate  Division, 
First  Department  June  17^  1921.)  Order 
affirmed,  with  costs.    No  opimcm.    Order  filed. 


GEX)RGB  B.  HERZIG  (30^  Inc.,  Respt, 
V.  Samuel  BRODY,  Applt  (Supreme  Court, 
Appellate  Division,  First  Department.  May 
20,  1921.)  Order  affirmed,  with  $10  costs  and 
disbursements.     No  opinion.     Order  filed. 


GEORGETTE  SILK  CORPORATION, 
Respt..  V.  ELGIN  WAIST  CO.,  Applt  (Su- 
preme Court  Appellate  Division,  First  De- 
partment. June  24,  1921..)  Judgment  and 
order  affirmed,  with  costs.  No  opinion.  Order 
filed. 


GEORGE  W.  BAKER  SHOE  COMPANY, 
appellant  v.  I^LiCON  SHOE  COMPANY,  re- 
spondent (Supreme  Court  Appellate  Divi- 
sion, Second  Depaxtment  June  10,  1921.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Blackmar,  P.  J.,  and  Rich, 
Kelly,  Jaycox,  and  Manning,  JJ.,  concur. 


Annie  M.  GERAGHTY,  appellant,  t.  BIS 
BEACH  CLUB  and  another,  respondents. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  May  o,  1921.)  Motion  denied, 
on  condition  that  appellant  perfect  the  appeal 
place  the  case  on  the  calendar  for  the  June 
term,  and  be  ready  for  argument  when  reach- 
ed; otherwise  motion  granted,  with  $10  costj. 


Ethel  GIBLETT,  respondent,  t.  Lindley  M. 
GARRISON,  as  receiver  of  the  BrooUfn 
Heights  Railroad  Company,  appellant.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment April  22,  1021.)  Judgment  and  or- 
der affirmed,  with  costs.  No  opinion.  Black- 
mar, P.  J.,  and  Rich  and  Putnana,  JJ.,  concur. 
Mills  and  Kelly,  JJ.,  dissent,  upon  the  groond 
that  the  court  erred  in  declining  to  charge  the 
first  and  third  requests  made  by  defendant*! 
counsel. 


Rosamond  GIFFORD,  Bespt,  ▼.  FIRST 
TRUST  &  DEPOSIT  CO.,  as  ezeeotor,  etc, 
Applt  (Supreme  Court  Appellate  Division, 
Fourth  Department  May  1&  1921.)  Judg- 
ment affirmed,  with  costs.    All  concur. 


In  the  matter  of  the  petition  of  Francis  H. 
GILBERT,  respondeat  to  prove  the  last  viU 
and  testament  of  Hannah  E.  TAYLOR,  deceas- 
ed. Elizabetli  Chandler,  et  al.,  ai^e^ts; 
Francis  P.  Callahan,  special  guardian,  appel- 
lant (Supreme  Court,  Appellate  Division,  Sec- 
ond Department  May  6,  1921.)  Motion  de- 
nied, on  condition  that  appellants  perfect  tbe 
appeal,  place  the  case  on  the  calendar  for  the 
June  term,  and  be  ready  for  argument  when 
reached;  otherwise  motion  granted,  with  $10 
costs. 


George  GILLMAN,  Respt,  v.  Morris  SUDE- 
ROV,  Applt.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  June  17,  1921.) 
Judgment  and  order  reversed,  and  new  trhl 
ordered,  with  costs  to  appellant  to  abide  event 
on  the  ground  that  the  verdict  was  against 
the  weight  of  the  evidence.    Order  filed. 


GLOBE  ELEVATOR  CO.,  Respt,  t.  AMER- 
ICAN MOLASSES  CO.  OF  NEW  YORK, 
Applt  (Supreme  Court  Appellate  Division, 
Fourth  Department  May  11,  1921.)  Order 
modified,  so  as  to  state  more  definitely  the 
matters  concerning  which  the  examination  is  to 
be  had,  and  date  for  examination  fixed  for 
May  26,  1921,  and,  as  so  modified,  afi5nne<l 
without  costs  of  this  appeal  to  either  paitr. 
Held,  that  tbe  moving  affidavits,  read  in  con- 
nection with  the  complaint  and  answer,  are 
sufficient  to  show  that  the  examination  of  the 
witness  Mason  and  the  taking  of  bis  deposition 
are  material  and  necessary  to  the  plaintiff  to 
avoid  a  defense  which  has  been  set  up,  whi^t 
if  unanswered  and  established,  would  destroy 
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the  plaintiirs  cause  of  action,  aod  are  therefore 
necessary  to  the  plaintiff's  cause  of  action. 
AJl   concur. 

Richard  GODFREY,  respondent,  t.  BROOK- 
LYN)  EDISON  COMPANY,  Inc.,  appeUapft 
(Supreme  Court,  Appellate  Division.  Second 
Department.  May  aZ,  192L)  Order  (U5 
Misc.  Rep.  21,  187  N.  Y.  Supp.  263)  affirmed, 
with   $10  costs   and   (  he 

opinion  of  Mr.  Justice  in* 

Blackmar.  P.  J.,  and  ]  nd 

Jaycox,   JJ.,  concur. 


William  GODNICK,  as  trustee  in  bankruptcy 
of  Louis  Fogel,  bankrupt,  respondent,  t.  Jacob 
HORNSTEIN.  appellant.  (Supreme  Court, 
Appellate  Division.  Second  Department.  April 
22.  Id21.)  The  covenant  to  return  the  cash 
consideration  for  this  sublease  in  case  that 
within  90  days  the  paramount  lease  should 
be  canceled  was  definite,  plain,  and  free  from 
ambiguity.  Plaintiff  was  rightly  adjudged  re- 
imbursement of  the  sum  which  the  bankrupt 
had  advanced,  on  the  agreement  for  its  return 
if  the  original  lease  should  be  terminated  by 
action  of  the  original  lessor.  Parol  fevidence 
was  rightfully  excluded.  Gold  v.  Ross,  195  App. 
Div.  721,  187  N.  Y.  Supp.  72.  The  plead- 
ings and  testimony  made  no  pretense  of  mutual 
mistake  as  a  ground  to  reform  the  instrument 
The  judgment  and  order  are  therefore  unani- 
mously affirmed,  with  costs. 


Pauline  OOLDMIAN.  respondent,  v.  Philip 
SASLOV,  appellant  (Supreme  Court,  Appel- 
late Division,  Second  Department.  June  3, 
1921.)  Motion  for  stay  pending  the  decision 
on  the  appeal  granted,  except  that  the  caw  may 
be  noticed  for  the  October  Orange  County  Trial 
Term,  upon  condition  that  the  appeal  is  per- 
fected and  plp.ced  on  our  calendar  for  Tuesday, 
October  4,  1921.     Settle  order  on  notice. 


In  the  Matter  of  KATE  W.  GOODWIN, 
dec'd.  (Supreme  Court,  Appellate  Division, 
First  Department  May  13,  1921.)  Decree  af- 
firmed, with  costs  to  all  parties  payable  out  of 
the  estate.     No  opinion.     Order  filed. 


W.  Lindsay  GORDON,  respondent,  v.  Wal- 
ter JOIINSON  and  Earl  H.  rfOPKINS,  appel- 
lants. (Supreme  Ck)urt,  Appellate  Division,  Sec- 
ond Department  May  6,  1921.)  Motion  de- 
nied, on  condition  that  appellants  perfect  the 
appeal,  place  the  case  on  the  calenaar  for  the 
June  term,  and  be  read/  for  argument  when 
reached;  otherwise,  motion  granted,  with  $10 
costs. 


GORE  AEROCRAJTT  CONSTRUCTION 
COMPANY,  respondent,  v.  AEROMARINE 
PT.ANB  &  MOTOR  COMPANY,  appellant 
(Supreme    Court,    Appellate    Division,    Second 
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.  1921.)     Judgment  and 
armed   with   costs.     No 


OORB  AEROCRAFT  OONSTRUOriON 
COMPANY,  respondent  v.  AEROMARINW 
PLANE  &  MOTOR  COMPANY.  appeUant 
(Supreme  Court,  Appellate  Division,  Second 
Depaitment  Miay  13,  1921.)  Motion  denied, 
without  costs. 


Charles  GORNBBIN,  Respt,  v.  KBW  HAMP- 
SHIRE FIRE  INS.  CO..  Applt  (Supreme 
Court,  Appellate  Division,  Fourth  Department. 
May  11,  1921.)  Judgment  and  order  affirm- 
ed, with  costs.     Ail  concur. 


GOSHI  KAISHA  YAMAMOTO  SOHON- 
TEN  V.  FRANCE  &  CANADA  STEAMSHIP 
CO.,  Limited.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  May  20.  1921.)  Mo- 
tion denied,  with  $10  costa.     Order  filed. 


Mandel  GOTTBSMAN  ▼.  FTJRNESS, 
WITHY  &  (X>.,  Ltd.  (Supreme  Court,  Appel- 
late Division,  First  Department  June  3, 
1921.)  Motion  denied,  with  $10  costs.  Order 
filed. 


Julius  GOTTLIEB.  Resft.,  v.  METROPOLI- 
TAN LIFE  INSURANCSb  CO.,  Applt  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment May  6,  1921.)  Order  affirmed,  with  $10 
costs  and  disbursements;  the  date  for  the 
examination  to  proceed  to  be  fixed  in  the  order. 
No  opinion.    Settle  order  on  notice. 


GRANBY  PULP  &  PAPER  CO.,  Respt,  ▼. 
CITY  OF  FULTON,  Applt  (Supreme  Court, 
Appellate  Division.  Fourth  Department.  May 
11.  1921.)  Motion  to  amend  order  entered  No- 
vember 19,  1919  (189  App.  Div.  521,  179  N.  Y. 
Supp.  205).  granted,  and  certain  additional 
finaiugs  modified,  conclusions  of  law  stricken 
out,  and  new  conclusions  of  law  made. 


GRANGER  &  CO.  et  aL,  Respts.,  v.  Eugene 
BURNS  et  al.,  Applts.  (Supreme  Court,  Ap- 
pi^llate  Division,  Fourth  Department.  May  18, 
1921.)  Appeal  dismissed,  unless  appellants 
shall  file  and  serve  printed  papen  and  briefs 
by  July  1st 


GRANGER  ft  00.  et  al.,  Respts.,  v.  Charles 
W.  FINK  et  al.,  Applts.    (Supreme  Court  Ap- 

?ellate  Division,  Fourth  Department  May  18, 
921.)  Appeal  diimissed,  unless  appellants 
shall  file  and  serve  printed  papers  and  briefs 
by  July  1st  and  pay  to  respondents'  attorney 
$10. 
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In  the  Matter  of  the  Application  of  Henry 
W.  GRANT,  Applt,  for  the  pemoval  of  Pted 
McOonnell,  Respt,  from  certain  premises.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment. May  11,  1921.)  Judgment  of  Coun- 
ty Court  reversed,  and  final  order  of  justice  of 
the  peace  affirmed,  with  costs  in  this  court  and 
in  the  County  Court,  to  the  petitioner.  H«ld, 
that  whether  or  not  the  parties  agreed  to  an 
extension  of  the  lease,  ana,  if  so,  for  how  long 
a  period,  was  a  question  of  fact,  and  the  ju» 
tice's  decision  to  the  effect  that  the  extension 
was  for  one  year  only  was  supported  by  suffi- 
cieSnt  evidence  and  was  not  against  the  weight 
of  tho  evidence.    All  concur. 


GRAY-ANDRBWS  CORPORATION, 

Respt,  v;  LEASE  BROS.  MOTOR  CO.,  Inc., 
et  al.,  Applts.  (Supreme  Court,  Appellate  Di- 
vision, Iirst  Department  May  6,  1921.)  Or- 
der affirmed,  with  $10  costs  and  disbursements ; 
the  date  for  the  examination  to  proceed  to  be 
fixed  in  the  cider.  No  opinion.  Settle  order 
on  notice. 


Charles  GREBNBBRO  v.  NATIONAL 
FIRE  INSURANCJB  CO.  OP  HARTFORD. 
(Supreme  Ck)urt,  Appellate  Division,  First  De- 
partment June  24,  1921.)  Application  de- 
nied, with  $10  costs.    Order  signed.  * 


In  the  matter  of  the  daim  of  Charles  T. 
GREENLAND,  father,  and  Cora  A.  Green- 
land, mother,  for  coApensation  under  the  Work- 
men s  Compensation  Law.  for  the  death  of 
Harold  Greenland,  deceasecl,  claimants,  respts., 
V.  C.  B.  MILLS  OIL  COMPANY,  employer, 
and  ^tna  L|fe  Insurance  (Company,  insurance 
carrier,  applts.  (Supreme  Court  Appellate  XM- 
viaion.  Third  Department  May  17,  1921.) 
Award  unanimoosly  afiirmed. 


Theodore  GRIFFIN,  respondent,  y.  Swin- 
burne HALE,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  May  20, 
1921.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Blackmar,  P.  J.,  and 
Mills,  Putnam,  Kelly,  and  Jaycox,  Jj.,  concur. 


GUARANTY  TRUST  CO.  OF  NEW  YORK, 
Applt-Respt,  V.  POSTAL  LIFE  INSUR- 
ANCE CO.,  Respt-Applt  (Supreme  Court, 
Appellate  Division,  First  Department  May 
6,  \921.)  Order,  so  far  as  appealed  from  by 
defendant,  modified  by  providing  that  the  ori^ 
inal  order  f6r  examination  be  modified  by  strik- 
ing out  the  paragraph  thereof  numbered  7,  and 
so  far  as  appealed  from  by  the  plaintiff  re- 
versed, but  the  order  for  examination,  in  so 
far  as  it  requires  the  production  of  records 
and  papers,  is  limited  to  those  relating  to  de- 
fendant s  action  on  plaintiff's  request  for  its 
consent  to  sublet  th»  premifes.  No  costs  to  ei- 
ther party  on  these  appeals.  The  date  for 
the  examination  to  proceed  to  be  fixed  in  the 
order.      No   opinion.      Settle   order   on    notice. 


Fmvk  GUARINiX  as  administrator  etiL, 
respondent,  v.  PSCK  SLIP  AUTO  TKUCK- 
INQ  COMIPANY,  Inc.,  appellant  (Supreme 
Court,  Appellate  iMvision,  Second  Department 
June  3,  1921.)  Motion  denied,  on  condition 
that  appellant  file  within  10  days  a  surety  com- 
pany undertaking  to  pay  the  judgment  in  case 
it  is  affirmed;  otherwise,  motion  granted,  with 
$10  costs.    Settle  order  on  notice. 


Simon  GUIACK  v.  Isaac  O.  SCHIPP  ct  sL 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  20,  1921.)  Motion  for  stay 
pending  appeal  granted,  on  condition  appeal  be 

§romptly  brought  on  for  argument     Settle  or- 
er  on  noticek 


Simon  GULACK.  Respt,  ▼.  Isaac  O. 
SCHIPP  et  al.,  Applts.  (Supreme  Court  Ap- 
pellate Division.  First  Department  June  17, 
1921.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 


In  the  matter  of  the  application  of  Mary 
GULDE  for  a  writ  of  certiorari  to  review  the 
proceedings  in  the  death  of  Jacob  Guide,  de- 
ceased. (Supreme  Court,  Appelate  Division, 
Second  Department  June  10,  1921.)  Deter- 
mination confirmed,  and  writ  dismissed,  with- 
out costs.  No  opinion.  Blackmar,  P.  j^  and 
Mills,  Rich,  Putnam,  and  Jayoox,  JJ^  concur. 


Marie  Jm  GUMPRECHT,  respondent,  t.  An- 
nie M.  SMITH,  appelli;nt  (Supreme  Court, 
Appellate  Division,  Second  Department  Bfay 
6,  1021.)     Motion*  denied,  without  costs. 


Florence  HAASE,  respondent,  ▼.  NEW 
YORK  HERALD  COMPANY,  appellant  Ac- 
tion  No.  1.  (Supreme  Court,  Appellate  Divi- 
sion.  Second  Department  June  3,  1921.)  Or- 
der reversed,  with  $10  costs  and  disbursements, 
and  motion  granted,  with  $10  costs.  Under  the 
authorities,  plaintiff  was  caUed  upon  to  shoir 
that  her  neglect  to  prosecute  this  action  was  not 
unreasonable.  Armstrong  v.  Star  Co.,  154  App. 
Div.  320,  138  N.  Y.  Supp.  959;  Ingri  v.  Star 
Co..  134  App.  Div.  960,  119  N.  Y.  Supp.  502: 
Regan  v.  Milliken  Rros.,  123  App.  Div.  T2,  107 
N.  Y.  Supp.  722.  This  the  plaintiff  has  failed 
to  do.  The  affidavit  in  opposition  is  not  made 
by  anv  one  having  any  responsible  connection 
with  the  litigation,  and  nothmg  is  stated  there- 
in to  show  that  plaintiff  has  any  desire  or  in- 
tention  of  prosecuting  the  action.  Holtsoff  r. 
Dodge  &  Olcott  Co.,  134  App.  Div.  353,  119  N. 
Y.  Supp.  47.  With  these  proofs  before  it,  there 
was  no  basis  upon  which  it  can  be  claimed  that 
the  court  exercised  discretion.  Blackmar,  P. 
J.,  and  Mills,  Rich,  Putnam,  and  Jaycox,  JJ^ 
concur. 


Florence     HAASE,      respondent,      t.    NEW 
YORK  HERALD  COMPANY,  appeUant    Ac- 
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tion  No.  2.  (Supreme  Oonrt,  Appellate  Divi- 
sion, Second  Department  Jone  8,  1921.)  Or- 
der reversed,. with  |10  costs  and  disbursements, 
and  motion  glranted.  with  f  10  costs,  on  author- 
ity of  Action  No.  1  herein,  —  App.  Div.  — , 
188  N.  Y.  Supp.  924,  decided  herewith.  Black- 
mar,  P.  J.,  and  Mills,  Rich,  Putnam,  and  Jay- 
cox,  JJ.,  concur. 


Salem  HABEBB,  respondent,  v.  Joseph 
DAAS,  appellant  (Supreme  Ck>urt,  AppeUate 
Division,  Second  Department  .  Mar  6,  1921.) 
Judgment  and  order  unanimously  affirmed,  with 
costs,  upon  the  opinion  of  Mr.  Justice  Cropsey 
at  Trial  Term.  Ill  Misc.  Bep.  487,  181  N.  X. 
Supp.  392.  

Samuel  HABEB  t.  WilUam  J.  FALLON. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. May  6,  1921.)  Application  denied, 
with  $10  costs,  and  stay  vacated.    Order  signed. 


Charles  HALDANB  v.  Nash  R(X3KW00D. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  17,  1921.)  Motion  granted. 
Order  filed. 


Cnara  Andrews  HALB  and  one,  Respts.,  v. 
Michael  H.  RIPTON,  Applt  (Supreme  Court, 
Appellate  Division,  Fourth  Department  May 
20,  1921.)  Judgment  and  order  affirmed,  with 
costs.    All  concur. 


Charles  M.  HALL,  respondent  v.  Leonard 
PORTER  and  WiUiam  H.  Harden,  partners, 
etc.,  appellants.  (Supreme  CTburt  Appellate 
Division,  Second  Department.  April  22,  1921.) 
Application  denied,  without  costs.  See  Handy 
T.  Butler,  188  App.  Div.  869,  169  N.  Y.  Supp. 
770. 


Henry  W.  HAMBURGER,  etc,  respondent, 
V.  Paul  RABKIN  and  Sol  Rubman.  appellants. 

i Supreme    Court,    Appellate    Division,    Second 
>epartment     June  3,  1921.)     Motion  for  stay 
denied,  without  costs. 


Arnold  C.  HANSEN,  Respt,  ▼.  Grigorl  BBN- 
ENSON.  Applt.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  June  17,  1921.)  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
No  opinion.  Order  filed.  See,  also,  — -  App. 
Div.  — ,  188  N.  Y.  Supp.  654. 


Kate  HARDING,  as  administratrix,  etc.,  of 
William  Harding,  deceased,  respondent,  v.  CITY 
OF  NEW  YORX,  appellant.  (Supreme  Court 
Appellate  Division,  Second  Department  May 
6,  1021.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.    No  opinion. 


Kate  HARDING,  as  administratrix,  ate^  of 
William  Harding,  deceased,  respondent  ▼•  CITY 
OF  NEW  YORK,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  May 
13,  1921.)    Motion  denied. 


1921.)  Order  modified,  bv  reducing  alimony  to 
$50  a  week  and  counsel  fee  to  $250,  and,  as  so 
modified,  affirmed,  without  costs.  No  opinion. 
Order  filed. 


In  the  Matter  of  HAUC^K  MANUFAOTURp 
INQ  COMPANY.  Petition  to  set  aside  the 
election  of  Marie  C.  Hauck  et  al.,  etc  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. May  20,  1921.)  Order  affirmed, 
with  $10  costs  and  disburiEtementSb  No  opinion. 
Blackmar,  P.  J.,  and  Mills,  Putnam,  Kelly,  and 
Jaycoz,  JJ.,  concur. 


Edward  HAWREY,  an  infant,  etc.,  ▼.  HER- 
MAN BRAND,  Inc.  (Supreme  Court  Appel- 
late Division,  First  Department  June  17, 
1921.)  Motion  to  dismiss  appeal  granted,  with 
$10  costs.    Order  filed. 


H.  B.  DEVINB  CO.,  Inc.,  Applt,  v.  Larry  J. 
MARGUIilES,  Respt  (Supreme  Court  Ap- 
pellate Division,  First  Department  June  17, 
1921.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 


James  HEALY,  Sr.,  Respt,  t.  Magnus  P. 
BENZING  and  one,  Applts.  (Supreme  Court 
Appellate  Division,  Fourth  Department  May 
11,  1921.)  Appeal  dismissed,  without  costs 
upon  stipulation  filed. 


James  HEALY,  Jr.,  an  infant  etc,  Respt,  v. 
COLE  MOTOR  CO.  OF  BUFFAIX),  Applt 
(Supreme  Court  Appellate  Division,  Fourth  De- 
partment May  11,  1921.)  Appeal  dismissed, 
without  costs,  upon  stipulation  nled. 


In  the  Matter  of  Job  E.  HEDGES,  as  Re- 
ceiver, etc.,  Applt.  V.  Charles  H  CRAIG,  as 
Comptroller,  etc.,  Respt  (Supreme  Court  ^^' 
pellate  Division,  First  Department.  June  i'' 
1921.)  Order  affirmed,  with  $10  costs  and  dJ" 
bursements.     No  opinion.     Order  filed. 


George  O.  HEIMERDINGEB  v.  EMPLOY- 
BRS*  LIABILITY  ASSURANCE  CORPORA- 
TION. (Supreme  Court,  Appellate  Division, 
First  Department  June  3,  1921.)  Application 
denied,  with  $10  costs.    Order  signed. 
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Gabriel  HffiBMAN  t.  Louis  HERMAN.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment May  20,  1021.)  Motion  denied,  with 
$10  costs.    Order  filed. 


Joseph  B.  HERNANDEZ  et  al.  ▼.  BROOK- 
DALE  MILLS,  Inc.  (Supreme  Ck)urt,  Appel- 
late Division,  First  Departments  May  20, 
1921.)  Motion  for  reargument  denied,  motion 
for  leave  to  appeal  to  Court  of  Appeals  granted, 
and  question  certified.  Order  filed.  See,  also. 
194  App.  Div.  369,  185  N.  Y.  Supp.  485;  — 
App,  Div.  — ,  187  N.  Y.  Supp.  938. 


Albert  HEYE,  Rcspt.,  ▼.  Harriet  A. 
SCHREITEK  et  ol.,  as  li^z'ces,  etc.,  impld.,  etc., 
Applts.  (Supreme  Court,  Appellate  Division, 
First  Department  June  10.  1921.)  Order  af- 
.firmed,  with  ;^10  costs  and  aisbursements,  with 
leave  to  defendants  to  withdraw  demurrer  and 
to  answer,  on  payment  of  said  costs  and  ^0 
costs  of  motion  at  Special  Term.  No  opinion. 
Order  filed. 

Matter  of  Josephine  HIGGINBOTHAM  as 
Adm'x,  etc..  Applt,  v.  BOARD  OF  ESTIMATE 
AND  APPORTIONMENT  OF  CITY  OF  NEW 
YORK,  Respt.  (Supreme  Court,  Appellate  Di- 
vision, First  Department  May  20,  1921.)  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
No  opinion.     Order  filed. 


George  F.  HINRICHS,  as  receiver,  etc.,  ▼. 
Matilda  WEISBECKER  et  al.  (Supreme 
<>ourt,  Appellate  Division,  First  Department. 
May  20,  1921.)  Motion  denied,  with  $10  costs. 
Order  filed. 


HIS  MAJESTY,  KING,  etc.,  OF  GREAT 
BRITIAN  AND  IRELAND,  etc.,  Respt,  v. 
MANNING.  MAXWELL  &  MOORE,  Inc., 
Applt  (Supreme  Court,  Appellate  Division, 
First  Department  June  10.  1921.)  Order  af- 
firmed with  $10  costs  and  disbursements,  with 
leave  to  defendant  to  withdraw  demurrer  and 
to  answer,  on  payment  of  said  costs  and  $10 
costs  of  motion  at  Special  Term.  No  opinion. 
Smith,  J.,  dissents.    Order  filed. 


Harry  HITCJHING,  respondent,  v.  George  N. 
ROBINSON,  appellant  Appeal  No.  1.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment April  15^  1921.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Jenks.  P._  J.,  and  Mills^  Putnam,  Blackmar,  and 
Kelly,  JJ.,  concur.  See,  also,  196  App.  Div. 
366,  187  N.  Y.  Supp.  750. 


Henry  M.  HOGAN,  Respt,  ▼.  NITROGEN 
ELECTRIC  LAMP  CO.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
June  17,  1921.)  Order  affirmed,  with  $10  costs 
and  disbursements.    No  opinion.    Order  filed. 


HOLMBS  ELBCTRIO  PROTECnVE  (X)., 
Respt,  v.,  WiUiam  WILLIAMS,  as  Corner, 
etc.,  et  al.^  Applts.  (Supreme  CoaiU  Appel- 
late Division,  First  Department  Jane  24, 
1921.)  Judgment  affirmed,  with  costs.  Ho  opin- 
ion. Order  filed.  See,  also,  181  App.  Div.  687. 
168  N.  Y.  Supp.  746. 


HOME  MORTGAGE  INVESTMENT  (X>M- 
PANY  OF  NEW  YORK,  appellant,  v.  BU& 
NACK  STEVEDORING  CJOMPANY,  Inc.,  et 
al.,  defendants,  and  William  J.  Mahon,  re- 
ceiver-respondent (Supreme  Court,  Appellate 
Division.  Second  Department  May  6^  ViZU 
Motion  denied,  without  costL 


HOME  MORTGAGE  INVESTMENT  (X)M. 
PANY  OF  NEW  YORK,  appellant,  v.  BEE- 
NACK  STEVEDORING  (X>MPANY,  Inc.  et 
al.,  defendants,  and  William  J.  Mahon,  receiTe^ 
respondent  (Supreme  Court  Appellate  Division. 
Second  Department  May  20,  1921.)  Orders  of 
the  County  Court  of  Kings  (bounty  reversed, 
with  $10  costs  and  disbursements,  and  staj 
vacated,  on  the  ground  that  the  discretion  of 
the  learned  CJounty  Court  was  improperly  CIe^ 
cised.  Blackmar,  P.  .7.,  and  Rich,  Putnam,  Kel- 
ly, and  Jaycoz,  JJ.,  concur. 


John  W.  HOOLEY  ▼.  Edwin  A.  COCHRAN. 
(Supreme  Court,  Appellate  Division.  First  De- 
partment June  24,  1921.)  Application  denied, 
with  $10  costs.    Order  signed. 


In  the  matter  of  the  Judicial  settlement  of  tbe 
account  of  proceedings  of  William  M.  HUCK* 
Eli,  as  trustee,  etc.,  of  Susan  CORNWALL,  dfr 
ceased.  (Supreme  Court,  Appellate  Divisi-^c 
Second  Department  June  3,  1921.)  Motion 
denied,  upon  condition  that  appellant  perfect 
the  appeal  for  the  June  term,  and  case  order&l 
added  to  and  at  the  foot  of  the  June  calend&r, 
same  to  be  argued  when  reached ;  otherwise, 
motion  granted,  without  costs.  Settle  order  oa 
notice. 


HUGUENOT  TRUST  COMPANY,  as  trus- 
tee, etc.,  plaintiff,  and  Home  Insurance  0)ffl- 
pany,  appellant,  v.  Samuel  F.  SMITH  aud  an- 
other, defendants,  and  James  T.  Maxwell,  re- 
spondent (Supreme  Ck>urt  Appellate  Dinsion. 
Second  Department  May  13,  1921.)  Hotioa 
denied. 


Martha  B.  HUNTER,  Applt,  T.  John  Baxtos 
PAYNE,  as  Director  General  of  Railroads, 
Respt.  (Supreme  Court  Appellate  Dinsico. 
Fourth  Department  May  11, 1921.)  Judement 
and  order  ai3  Misc.  Rep.  385.  184  N.  Y.  Supp. 
433)  affirmed,  with  costs.  AJl  concur,  exoepC 
Davis,  J.,  not  sitting. 


Digitized  by  VjOOQ IC 


MSMOBANDUM  DECISIONS 


927 


(188  N. 

HYDRAULIO  POWBR  CO.  OF  NIAGAKA 

FALLS,  Respt,  y.  PBTTEBONB-CATARAOT 
PAPER  CO.,  Applt.  HYDRAULIO  POWEB 
CO.  OF  NIAGARA  FALLS,  Reept..  ▼.  CAT- 
ARACT CITY  MILLING  CO.,  Applt.  (Su- 
preme Court,  Appellate  DlTision,  Foarth  De- 
partment Maj  20,  ld21.)  Motion  to  cUsmisi 
appeals  (from  112  Misc.  Rep.  528,  183  N.  Y. 
Supp.  373)  granted,  unless  appellants  shall  file 
and  serve  briefs  by  July  Ist. 


Sundel  HYMAN  r.  FEDERAL  DOLL  MAN- 
UFACTURING CO.  (Supreme  Court,  Appel- 
late Division.  First  Department  May  6,  1921.) 
Motion  to  dismiss  appeal  granted,  with  $10 
costs.    Order  filed. 


Ida  C.  IMANDT,  Respt,  t.  Bmil  B. 
TMANDT,  Applt  (Supreme  Court,  Appellate 
Division,  First  Department  June  3,  1921.) 
Order  modified,  by  striking  out  provision  for 
counsel  fee  and  by  reducing  alimony  to  $30  per 
week,  and,  as  so  modified,  affirmed,  without 
costs.    No  opinion.    Order  filed. 


James  IMBRIB  et  al.,  respondents,  t.  D. 
NAGASR  &  CO,,  Ltd.,  appellant  Appeal  No. 
1.  (Supreme  Court.  Appellate  Division,  Sec- 
ond Department.  May  6.  1921.)  This  court 
has  not  undertaken  to  decide  upon  the  present 
appeals  that  the  cox^plaint  does  sot  state  a 
cause  of  action.  The  motion  is  denied,  without 
costs. 


James  IMBRIE  et  al.,  respondents,  t.  D. 
NAGASE  &  CO.,  Ltd.,  appellant.  Appeal  No. 
2.  (Supreme  Court,  Appellate  Division,  Sec- 
ond Department.  May  6,  1921.)  Motion  de- 
nied, without  costs. 


INDEPENDENT  KOBNIG  BREWING  CO., 

Respt.,  y.  NEW  YORK  STATE  RAILWAYS, 
Applt  (Supreme  Court  Appellate  Division, 
Fourth  Department.  May  20,  1921.)  Judg- 
ment affirmed,  with  costs.    All  concur. 


TNTICRNATIONAL  HIGH  SPEED  STEBT^ 
CO.,  Applt,  V.  CARAVEL  CO.,  Inc.,  Respt 
(Supreme  Court,  Appellate  Division,  First  De- 
partraont  June  17,  1921.)  Order  reversed, 
with  $10  costs  and  disbursements,  and  motion 
granted,  with  $10  costs.  No  opinion.  Smith 
and  GreenbaUm,  JJ.,  dissent.    Order  filed. 


John  H.  ISQUTTH,  respondent,  v.  Citdre  G. 
Hollender  ISQUITH,  appellant  (Supreme 
Court  Appellate  Division,  Second  Department 
:May  27,  1921.)  Interlocutory  judgment  of  an- 
nulment of  marriage  affirmed,  with  costs.  No 
opinion.  Blackmar,  P.  J.,  and  Mills,  Rich, 
Putnam,  and  Jaycox,  JJ.,  concur. 


T.8.)  

ISRAELITB  FRATERNITY  OF  BROOK- 
LYN,  Inc.,  respondent  v.  HIGHLAND  VIEW 
CEMETERY       CORPORATION,       appeUant 

i Supreme   Court,   Appellate   Division,    Second 
department    June  10,  1921.)    Judgment  unan- 
imously affirmed,  witl\  costs.    No  opinion. 


Joseph  JABI/)nSKI,  an  infant,  by  Alexander 
Jablouski.  his  gudrdian  ad  litem,  appellant  v. 
OBEKMEYER  &  LIEBMAN,  respondent. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  June  3,  1921.)  Judgment  unani- 
mously affirmed,  with*  costs,  on  the  ground 
that  there  is  no  evidence  of  the  defendant's 
negligence. 


Alexander  JABLOUSKI,  appellant,  ▼.  OBER- 
MEYER  &  LIEBMAN,  respondent  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  3^  1921.)  Judgment  unanimously  affirm- 
ed, with  costs,  on  the  ground  that  there  is  no 
evidence  of  the  defendant's  negligence. 


George  H.  JACKSON,  respondent,  t.  Ber- 
nard RENTROP,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  May 
27,  1921.)  Judgment  reversed,  and  new  trial 
granted;  costs  to  abide  the  event  It  was 
the  duty  of  the  court  to  dispose  of  all  the 
issues  raised  by  the  pleadings,  both  legal  and 
equitable,  and  at  the  conclusion  of  the  trial  to 
^ant  such  relief  as  the  facts  proved  warranted, 
eitlfer  legal  or  equitable.  City  of  New  York  v. 
Matthews,  213  N.  Y.  663,  108  N.  E.  80;  Was- 
serman  v.  Taubin.  129  App.  Div.  091,  114  N.  Y. 
Supp.  447.  Blackmar,  P.  J.,  and  Blills,  Rich, 
Putnam,  and  Jaycox,  JJ.,  concur. 


Moses  JACOBS,  Respt.,  t.  THOMPSON- 
STARRET  CO.  Ine.,  Applt  (Supreme  (3ourt, 
Appellate  Division,  First  Department.  June 
10,  1921.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


Stanislaw  JANDRUHBWICZ  r.  CORN- 
WALL KAOLIN  CO.  (Supreme  Court,  Appel- 
late Division,  First  Department  June  3, 
1921.)  Motion  to  dismiss  appeal  granted,  with 
$10  costs.    Order  filed. 


J.  ARON  &  CO.,  Inc.,  respt.,  ▼.  PIERCE 
COMPANY,  applt  (Supreme  Court,  Appel- 
late Division,  First  Department  May  6, 1021.) 
()rder  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  granted,  with  $10  costs. 
No  opinion.    Order  filed. 


J.  H.  &  0.  K.  EAGLE,  Inc.,  T.  Harry 
STERNBERG.  (Supreme  Court,  Appellate 
Division,  First  Department     June  17,  1921.) 
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Motion  to  dismiss  appeal  granted,  with  |10 
costs,  unless  appellant  comply  with  terms  of 
order.    Order  filed. 


J.  M.  &  L.  A.  OS60RI4  CO.,  Respt,  ▼.  John 
C.  KENNEDY,  Applt.  (Supreme  Court,  Ap- 
pellate Diyision,  Fourth  Department.  May 
11,  1&21.)  Judgment  and  order  (186  N.  Y. 
Supp.  721)  affirmed,  with  costs.    All  concur. 


JOHN  JOHNSON  CONSTRUCTION  CO., 
Applt.,  T.  CITY  OP  JAMESTOWN,  Respt. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  May  11,  1921.)  Order  reversed, 
with  SIO  costs  and  disbursements,  and  motion 
denied,  with  $10  costs,  with  leave  to  the  de- 
fendant to  plead  over  within  20  days,  upon 
payment  of  the  costs  of  the  motion  and  of  this 
appeal.  Held,  that  the  statement  in  the  com- 
plaint, **That  such  agreement  on  the  part  of 
the  city  was  made  and  accepted  by  such  com- 
mission for  the  purpose  of  providing  against 
delays  in  the  work  of  any  contractor  under- 
taking such  improvement  and  for  his  bene- 
fit," was  a  statement  of  fact,  or  a  conclu- 
sion of  fact,  and  not  a  conclusion  of  law,  and 
as  such  was  admitted  by  the  demurrer.  Spies 
V.  Munroe,  35  App.  Div.  527,  54  N.  Y.  Supp. 
D16;  Rochester  Ry.  Co.  v.  Robinson,  133  N. 
Y.  24^  30  N.  B.  1006;  Sultan  of  Turkey  v. 
Tiryakian  et  al.,  213  N.  Y.  429,  108  N.  E.  72. 
The  questions  of  whether  or  not  the  agree- 
ment made  between  the  city  and  the  state  was 
made  for  the  benefit  of  the  plaintiff,  and,  if 
so  made,  whether  or  not  it  entitled  toe  plain- 
tiff to  recover,  should  be  determined  upon  the 
triaL    All  concur. 


William  K.  JOHNSEN,  Applt,  v.  Meyer  B. 
KAPLAN,  Respt.  (Supreme  Court,  Appellate 
Division,  First  Department.  May  20,  1921.) 
Order  affirmed,  with  f  10  costs  and  disburse- 
ments.   No  opinion.    Order  filed. 


In  the  Matter  of  the  claim  of  Mrs.  Sherman 
JOHNSON,  under  the  Workmen's  Compensa- 
tion Law,  Earl  Schryber,  deceased,  Mrs.  Sher- 
man Johnson  and  Lena  May  Johnson,  respts., 
V.  ENDICOTT-JTOHNSON  CORPORATION, 
employer,  and  Employer's  Liability  Assurance 
Corporation,  Ltd.,  carrier,  applts.  (Supreme 
Court,  Appellate  Division,  Third  Department 
May  17,  1921.)    Award  unanimously  affirmed. 


In  the  Matter  of  the  Probate  of  the  Last 
WILL  and  Testament  of  William  JOHNSON, 
deceased.  (Suprem-e  Court,  Appellate  Divi- 
sion, Fourth  Department  May  18, 1921.)  Mo- 
tion granted,  and  appeal  dismissed,  with  costs. 


In  the  Matter  of  the  Probate  of  the  Last 
WILL  and  Testament  of  William  JOHNSON, 


Deceased.  (Supreme  Court,  Appellate  IMri- 
slon,  Fourth  Department  Bfay  20,  192L) 
Appeal  dismissed*  without  costs,  upon  stipolt- 
tion  filed. 

John  K.  JONBS,  Edwin  K.  Jones,  and  Es- 
ther Jones,  respondents,  r.  NEW  YORK. 
WESTCHESTER  &  BOSTON  RAILWAY 
COMPAI»nr,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department  April 
22,  1921.)  Judgment  unanimoualy  aflirmed, 
with  costs.    No  opinion. 


In  the  Matter  of  the  Application  of  William 
JONES  for  the  removal  of  Alfred  Cocomitros 
from  certain  premises  in  the  city  of  Watertown. 
(Supreme  CH>urt,  Appellate  Division,  Fourth 
Department  May  11,  1921.)  Motion  grant- 
ed, and  appeal  dismissed,  witn  costs. 


In  the  Matter  of  the  Applicadon  of  Williaai 
JONES  for  the  removal  of  Alfred  Cocomitros 
from  certain  premises.  (Supreme  Court  Ap- 
pellate Division,  Fourth  Department  May  18. 
1921.^  Order  of  dismissal  vacated,  and  case  re- 
stored to  calendar,  upon  stipulation  filed. 


Michael  JOSEPHSOHN,  Respt,  v.  SIN- 
CLAIR OIL  &  REFINING  CORPORATION'. 
Applt  (Supreme  Court,  Appellate  Division, 
First  Department  May  27,  1921.)  Judgment 
and   order  affirmed,  with  costs,     K 


Order  filed. 


No  opinion. 


Sophia  KADETZ  v.  Charles  HARWOOD. 
(Supreme  Court  Appellate  Division,  First  De- 
partment June  3,  1921.)  Application  denied, 
with  $10  costs.     Order  signed. 


Samuel  KANNER,  Applt,  v.  Hyman  GEBST- 
NER,  Respt  (Supreme  Court,  Appellate  Di- 
vision, First  Department  May  6w  192L)  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
No  opinion.     Order  filed. 


KAUFHERR  A  CO.,  Respt,  ▼.  &  L.  VAX 
NIEROP  &  (X).'S  HANDEL  MAATSCHAPPU. 
Applt  (Supreme  Court,  Appellate  Division. 
First  Department  May  6^1021.)  Order  af- 
firmed, with  $10  costs  and  disbursementa  N* 
opinion.     Order  filed. 

KAUMA^RAFH  CO.,  respt,  t.  TDRNBB. 
impld.,  applt  (Supreme  Oourt,  Appellate  Di- 
vision, First  Department  May  27. 1921.)  Ap- 
peal dismissed,  without  costs.  No  opinion.  Or- 
der fUed.  .Motion  .for  leavip  toj;>erfect.appe« 
and  amend  record  granted.  Order  filed.  Se^- 
also,  —  App.  Div.  — ,  188  N.  Y.  Snw>.  6T& 
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Katharine  SrAVAKATTGH,  as  adzn^dilstxatrix, 
etc.,  of  Jamee  Kayanaugh,  deceased}  respondent, 
T.  NEW  YORK,  ONTAKIO  &  WB8TBBN 
RAILWAY  COMPANY,  appeUant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
May  .6,  1921.)  Motion  lor  leave  to  appeal  to 
the  Court  of  Appeals  granted.  See,  aliBO,  196 
App.  Div.  384,  187  N.  Y.  Supp.  859. 


Stella  H.  KEATING  et  al.  t.  Emma  S.  HAM- 
BIERSTBIN,  .indiv.  and  as  executrix,  etc.,  et 
al.  (Supreme  Court,  Appellate  Division,  First 
Department.  May  20,  1921.)  -  Motion  to  dis- 
miss appeal  granted,  with.  $10  coats.  Order 
filed. 


Stella  H.  KEATING  et  al.  t.  Emma  S.  HAM- 
MERSTEIN,  indiv.  and  as  Ex'x,  etc.,  et  aL 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  17,  1921.)  Motion  to  dismiss 
appeal  granted,  with  $10  costs.    Order  filed. 


John  a  KBDROVSKY,  Applt.,  v.  ARCH- 
BISHOP AND  CONSISTORY  OF  THE  RUS- 
SIAN ORTHODOX  GREEK  CATHOLIC 
CHURCH  et  al.,  Respts.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  May  20. 
1921.)  Order  affirmed,  with  $10  costs  and 
disbursementa.  No  opinion.  Order  filed.  See, 
also,  196  App.  Div.  127,  186  N.  Y.  Supp.  d46. 


John  S,  KEDROVSKY  t.  ARCHBISHOP, 
etc.,  OF  RUSSIAN  ORTHODOX  GREEK 
CATHOLIC  CHURCH  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department.  May 
6,  1921.)  Motion  granted,  so  far  as  to  per- 
mit receiver  to  file  a  brief  as  amicus  curiie. 
Order    filed. 


John  C.  KEEFE,  Applt,  r.  Frank  B.  PAR- 
KER, Respt  (Supreme  Court,  Af^ellate  Di- 
vision, Fourth  Department.  May  11,  1921.) 
Order  reversed,  and  judgment  of  Justice's 
Court  affirmed,  with  costs  to  plaintiff  in  this 
court  and  in  the  County  Court.  Held,  the  evi- 
dence in  Justice's  Court  was  sufficient  to  es- 
tablish that  the  plaintiff  was  the  holder  of  an 
equitable  assignment  of  a  portion  of  the  fund 
of  one  Lewis  Shimer  in  the  hands  of  the  de- 
fendant, and  that  there  was  a  sufficient  amount 
due  from  the  defendant  to  Shimer  applicable  to 
the  payment  of  the  plaintiffs  claim,  and  that 
plaintiff  was  entitled  to  recover  from  the  de- 
fendant the  amount  of  the  order.  The  defend- 
ant was  present  at  the  trial  and  had  opportunity 
to  defend  on  the  merits,  had  he  wished.  He 
elected  to  stand  on  purely  technical  rights,  and 
in  cases  arising  in  Justice's  Court,  where  the 
record  is  rarely  complete  and  suits  are  for 
small  amounts,  and  the  trials  are  usually  con- 
ducted without  the  aid  of  skilled  counsel,  the 
courts  will  not  favor  highly  technical  defenses, 
where  the  merits  in  favor  of  the  prevailing  par- 
ty are  manifest  All  concur, 
188N.Y.S.— 69 


Howard  a  K30BP,  respondent,  ▼.  PAGIFIO 
DEVELOPMENT  CfORPORATlON  and  South 
Seas  Pacific  Company,  Inc.,  appellants.  Ap- 
peal No.  1.  (Supreme  Court,  Appellate  Di- 
vision, Second  Department.  June  3^  1921.) 
Order  reversed,  without  costs,  and  new  trial 
granted,  on  the  ground  that  the  parties  are  en- 
titled to  have  a  dedaion  upon  the  equitable 
cause  of  action.  Blacfcmar,  P.  J.,  and  Mills* 
Putnam,  Kelly,  and  Jaycox,  JJ^  concur. 


Howard  S.  KEEP,  respondent,  v.  PACIFIC 
DEVELOPMENT  CORPORATION  and  South 
Seas  Pacific  Company,  Inc.,  appellants.  Appeal 
No.  2.  (Supreme  Court,  Appellate  Division, 
Second  Department.  June  3,  1921.)  Appe^ 
dismissed,  with  $10  costs  and  disbursements. 
No  opinion.  Blackmar,  P.  J.,  and  Mills,  Put- 
nam, Kelly,  and  Jaycox,  JJ.,  concur. 


Leon  KELHETTER,  appellant,  v.  Rebecca 
LIPSCHITZ  et  al.,  etc.,  respondents.  (Su- 
preme CourL  Appellate  Division,  Second  De- 
partment June  10,  1921.)  Order  affirmed, 
with  $10  costs  and  disbursements.  Upon  this 
complaint  the  plaintiff  has  not  to  show  the 
financial  responsibility  of  the  French  customers. 
No  partial  compliance  is  averred,  nor  that  de- 
fendants ever  filled  any  orders  for  Such  cus- 
tomers. Hence  it  was  rightly  held  that  these 
matters  are  not  subjects  for  examination  of 
defendants  before  trial.  Oshinsky  v.  Gumberg, 
188  App.  Div.  23,  176  N.  Y.  Supp.  406.  Black- 
mar,  P.  J.,  and  Mills,  Rich,  Putnam,  and  Jay- 
cox, JJ.,  concur. 


Thomas  D.  KELLIHER,  Respt.,  T.  O'BRIEN 
MORIARTY  (X).,  Inc.,  et  al.,  Applts.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. June  17,  1921.)  Order*  affirmed,  with 
$10  costs  and  disbursements.  No  opinion.  Or- 
der filed. 


Thomas  D.  KELLIHER  v.  O'BRIEN  MORI- 
ARTY  CO.j  Inc.,  et  al.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  June  17, 
1921.)    Motion  denied.    Order  filed. 


Horace  B.  KELLY,  Applt,  t,  C5hrjstian  H. 
HILBERT,  Respt  (Supreme  Court,  Appellate 
Division,  First  Department  June  17,  1921.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. The  date  for  the  examination  to  pro- 
ceed to  be  fixed  in  the  order.  No  opinion.  Set- 
tle order  on  notice. 


Elizabeth  H.  KENNARD,  applt,  v.  Wilhelm 
P.  K33NNARD,  respt.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  May  13, 
1021.)  Judgments  affirmed,  without  costs.  No 
opinion.     Order  filed. 
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KBNNERLY  SMOKEI^SS  GOAL  CO., 
Applt.,  y.  iSylvanus  J.  MACY  and  one,  Bespts. 
(bupreme  Court,  Appellate  Division,  Fourth 
Department  May  20,  1921.)  Judgment  and 
oroer  affirmed,  witli  costs.     All  concur. 


Martin  KENNY  v.  INTERBOROUGH  RAP- 
ID TRANSIT  CO.  (Supreme  Court,  Appel- 
late Division,  First  Department.  May  6,  1921.) 
Motion  to  dismiss  appeal  denied,  with  ;^10  costs. 
See  New  Rochelle  Gas  &  Fuel  Co.  v.  Van  Ben- 
schoten,  47  App.  Div.  477,  62  N.  Y.  Supp.  39a 
Order  filed. 


Martin  KENNY  v.  INTERBOROUGH  RAP- 
ID TRANSIT  CO.  (Supreme  Court,  Appellate 
Division,  First  Department.  May  20,  1921.) 
Motion  to  correct  papers  on  appeal,  by  insert- 
ing those  certified  by  the  clerk  to  have  been 
filed  and  before  the  justice  making  the  order, 
granted.    Settle  order  on  notice. 


Joseph  M.  E:ERTZ,  Respt.,  r.  J.  N.  ADAM 
&  CO.,  Applt.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  May  11,  1921.) 
Order  reversed  with  $10  costs  and  disburse- 
ments, and  motion  denied,  with  $10  costs.  Held, 
that  the  Special  Term  correctly  decided  that 
the  commissioner  of  public  works  had  authority, 
under  section  271  of  the  old  charter  of  the  city 
of  Buffalo  (chapter  105,  Laws  1891).  to  grant 
the  license  set  out  in  the  defendant's  answer 
(Hoey  V.  Gilroy,  129  N.  Y.  132,  29  N.  B.  85). 
It  was  in  error,  however,  when  it  held  that 
under  the  new  charter  (chapter  217,  Laws 
1914)  there  was  no  authority  vested  in  the  city 
to  grant  such  a  license.  Section  40  of  the  new 
charter  vests  in  the  council  all  the  authority  in 
that  respect  which  was  vested  in  the  commis- 
sioner of  public  works  under  the  old  charter. 
The  ordinance  permitting  the  granting  of  li- 
censes for  signs  over  public  streets  was  in 
force  when  the  new  charter  took  effecL  and 
such  ordinance  was  not  in  conflict  with  the 
new  charter,  and  the  ordinance  was  therefore 
continued  as  a  valid  ordinance  by  subdivision 
11,  section  13,  title  2,  of  the  new  commission 
charter.  Evidently  the  attention  of  the  Special 
Term  was  not  called  to  section  40  of  the  new 
charter.  We  do  not  mean  to  hold  that  the  mere 
fact  that  a  valid  license  existed  for  the  mainte- 
nance of  the  sign  in  question  constituted  a  bar 
to  this  action,  if  the  sign  was  maintained  or 
used  in  a  negligent  manner.     All  concur. 


William  G.  KITiHOFFER  and  one.  as  execu- 
tors, etc.,  Respts.,  v.  Walburga  ZEIS  et  aK, 
Applts.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  11,  1921.)  Motion 
for  leave  to  appeal  to  Court  of  Appeals  denied, 
witli  $10  costs. 


George  KINDBRMANN  et  al.,  Respts.,  t. 
Olga  A.  KINDERMANN,  indiv.  and  as  Ex'x, 
etc.,  impld.,  etc.,  Applt     (Supreme  Court,  Ap- 


pellato  Division,  First  Department.     May  20, 

1921.)    Judgment  (183  N.  Y.  Supp.  897)  affirm- 
ed, with  costs.    No  opinion.    Order  filed. 


KINGS  COmnr  LIGHTING  CO.  ▼.  Oiaries 
D.  NEWTON,  as  Attorney  General,  et  al.  (Su- 
preme Court,  Appellate  Division,  h^nt  De- 
partment. May  20,  1921.)  Motion  to  place 
cause  on  calendar  for  May  24  denied,  and  re- 
spondents' time  to  serve  and  file  briefs  ex- 
tended to  September  1,  ld21.    Order  filed. 


KINGS  COUNTY  LIGHTING  CO.  v.  Charles 
D.  NEWTON,  as  Attorney  General,  et  aL  (Su- 
preme Court,  Appeuate  Division,  Jj'irst  Uepiut- 
ment.  May  20,  1^1.)  MoUon  for  subsUtuuon 
granted,  in  so  far  as  it  asks  for  substituuou  of 
the  Public  Service  Commission  of  tHe  SState  of 
New  York,  in  lieu  and  in  place  of  Lewis  Nixoo, 
constituting  the  Public  Service  Commission  of 
the  State  of  New  York  for  the  First  District. 
This  substitution  is  formal,  in  accordance  with 
the  statute,  and  of  course  does  not  involve  in 
any  way  the  determination  of  the  powers  or 
jurisdiction  of  the  Commission  under  ^r«^*^«"g 
law.    Order  filed. 


William  H.  KINNEARY,  respondent,  v.  Irene 
E.  PAKRETT  et  al.,  defendants,  and  Clinton 
Trading  Corporation,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department 
April  22,  1921.)  Order  (110  Misc.  Hep.  5SH, 
180  N.  Y.  Supp.  609)  affirmed,  with  $10  costs 
and  disbursements.    No  opinion. 


Nachman  KIRSNER  v.  STATE  BANK.  ^- 
preme  Court,  Appellate  Division.  First  l>e- 
partment.  June  24,  1921.)  Application  de- 
nied, with  $10  costs,  and  stay  vacated.  Order 
signed. 


Matter  of  Marc  KLAW,  applt.,  v.  ZIEG- 
FELD  FOLLIES.  Inc.,  Respt.  (Supreme 
Court,  Appellate  Division,  First  Department 
May  20,  1921.)  Order  affirmed,  with  $10  costj 
and  disbursements.    No  opinion.    Order  filed. 


Matter  of  Marc  KLAW,  applt.,  t.  ZIEG- 
FELD  MIDNIGHT  FROLICS,  Inc.,  Respt 
(Supreme  Court,  Appellate  Division,  First  Ve- 
partment.  May  20,  1921.)  Order  afllrmed,  with 
$10  costs  and  disbursementa  No  opinion.  Or- 
der filed. 


Max  E.  KLEIN,  Respondent,  v.  William  J. 
SMITH,  Appellant.  (Supreme  Court,  Appellate 
Division,  First  Department  May  6,  1921.)  On 
motion  of  plaintiff  for  reargument  dt  appeal 
Motion  denied.  For  original  opinion,  see  1^» 
App.  Div.  870,  187  N.  T.  Supp.  422. 

PER  CURIAM.  The  motion  papers  submit- 
ted by  Jay  A.  Gilmaa  and  Isidor  Enaelman,  v 
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counsel  for  tbe  plaintiff,  are  imp^tinent  and 
diarespectful  to  tne  court  They  will  therefore 
be  ordered  stricken  from  the  files  of  the  court, 
and  the  two  attorneys  above  named  are  cen- 
sured and  reprimanded  for  their  contumacious 
conduct.  The  motion  for  a  reargument  is  de- 
nied, with  $10  costs,  to  be  paid  by  the  attorneys 
personally. 


Matter  of  KNICKERBOCKER  LirS  IN- 
SURANCE CO.  PEOPLE  V.  KNICKER- 
.  BOCKER  LIFE  INS.  CO.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
3,  1021.)  Motion  to  dismiss  appeal  denied,  with 
$10  coats.    Order  filed. 


Elmer  10.  KNIOHT,  respt.,  ▼.  Sherman 
BROWN  and  Hattie  Brownjftpplts.  (Supreme 
Court,  Appellate  Division,  ThiM  Department. 
May  17,  1921.)    Motion  granted. 


Matter  of  Francis  KNOWLES^  an  attorney. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. May  20,  1921.)  Reference  ordered 
to  Hon.  Henry  A.  Gildersleeve,  official  Referee. 
Settle  order  on  notice. 


Marietta  A.  KOHLENBE(^ER,  as  admin- 
istratrix, etc.,  respondent,  v.  Edward  VON  NBJS- 
SEN,  appellant  (Supreme  C!ourt  Appellate  Di- 
vision, Second  Department.  ,  June  10,  1921.) 
Order  modified,  so  as  to  require  the  appellant  to 
serve  upon  the  plaintiff  a  verified  bill  of  partic- 
ulars of  the  acts  or  omissions  of  plaintiff's  in- 
testate constituting  contributory  negligence,  and 
by  striking  out  all  other  requirements,  and, 
as  so  modified,  order  affirmed,  without  costs.  No 
opinion.  Blackmar,  P.  J.,  and  Rich,  Kelly» 
Jaycoz,  and  Manning,  JJ.,  concur. 


Sarah  KOHLMANN  y.  William  M.  BAR:- 
RETT,  as  president,  etc.  (Supreme  0>nrt,  A|h 
pellate  Division,  First  Department  May  20, 
1921.)  Application  denied,  with  $10  costs.  Or- 
der signed. 


Martha  K.  KRAUS;  Applt  r.  Nathaniel 
KRAUS,  Respt.  (Supreme  0)nrt,  Appellate 
Division,  First  Department  June  17,  1921.) 
Judgment  afBrmed,  without  costs.  No  <HE»inioiL 
Order  filed. 


Slgmund  KRAUTER,  Respt,  T.  PACJIPIO 
TRADING  CORPORATION  OF  AMERICA, 
Inc.,  Applt  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  May  20, 1921.)  Order, 
0o  far  as  appealed  from,  reversed,  and  motion 
granted  in  full.  Bill  of  particulars  to  be  served 
-within  10  days.  No  opinion.  Order  filed.  See, 
also,  194  App.  DiT.  672,  186  N.  Y.  Supp.  109. 


Daniel  KRITZ,  appeUant.  ▼.  DIME  SAV- 
INGS BANK  OF  BKOOKLYN  and  another, 
respondents,  and  others,  defendants.  (Supreme 
0>urt  Appellate  Division^  Second  Department 
May  6,  1921.)  Under  assignment  from  a  build- 
ing corporation,  plaintiff  comes  into  equity  for 
specific  performance  as  to  the  defendant  bank; 
also  seeks  to  follow  property  acquired  b;^  the 
codefendant  with  notice  of  plaintiff*s  rights. 
The  complaint  may  be  sustained,  therefore,  with- 
out resorting  to  the  doctrine  of  resulting  trusts. 
The  first  separate  defense  sets  up  that  the  trus- 
tee in  bankruptcy  of  plaintiff's  assignor  has 
sued  for  the  same  causes  of  action,  showing 
rights  in  the  trustee  in  bankruptcy  to  whom 
such  title  might  pass  (Bankruptcy  Act,  8  70a, 
subd.  6  [U.  S.  (Jomp.  St  S  9654]),  and  as  a 
second  defense  that  certain  releases  were  then 
given.  As  pleaded,  this  may  mean  a  release  by 
the  corporation,  which,  even  if  joined  in  by 
others  would  bejgood  upon  demurrer.  The  order 
denying  plaintHris  motion  for  judgment  is  there- 
fore affirmed,  with  $10  costs  and  disbursements. 
Blackmar,  P.  J.,  and  Mills,  Putnam,  Kelly,  and 
Jaycoz,  J  J.,  concur. 


Daniel  KRITZ,  appellant  v.  DIME  SAV- 
INGS BANK  OF  BROOKLYN  and  Kline 
Realty  &  Improvement  (Ik)mpanv,  Inc.,  respond- 
ents, and  others,  defendants.  (Supreme  Court 
Appellate  Division,  Second  Department  May 
IB,  1921.)    Motion  denied. 


Philip  KRONFBLD  ▼.  Meyer  NATEI^ON. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  24.  1921.)  Application  denied, 
with  $10  costs.  Order  mgned.  See,  also,  182 
N.  Y.  Supp.  477;  187  N.  Y.  Supp.  449. 

JuHtis  KTJPATT.  Applt,  ▼.  AMERICAN 
RAILWAY  EXPRESS  CO.,  Respt  (Supreme 
CoTirt  Appellate  Division,  First  Department 
June  17.  1021.)  Jndement  and  order  affirmed, 
with  costs.    No  opinion.    Order  filed. 

Frank  LA  FORGIA,  Respt,  t.  EMPIRE 
CITY  StTBWAY  CO.,  Ltd.,  Applt  (Supreme 
Court  Appellate  Division.  First  Department 
June  24.  1921.)  Judgment  and  order  affirmed, 
witJi  costs.    No  opinion.    Order  filed. 


Arthur  H.  LAAfRORN  f^f  M.  r.  LAKE 
SHORE  BANKING  &  TRUST  CO.  (Su- 
preme CJourt,  Appellate  nivision,  First  Depart- 
ment May  20.  1921.)  Motion  for  reareument 
denied,  motion  for  leave  to  appeal  to  (iourt  of 
Appeals  granted,  and  question  certified.  Order 
filed.  Motion  for  stay  granted.  Settle  order 
on  notice.  See,  also,  196  App.  Div.  504,  188 
N.  Y.  Supp.  162. 


Louis  LAZAR,  Resptj,  t.  NEMOURS  TRAD- 
ING  CORPORATION,  Applt  (Supreme 
Court.  Appellate  Division.  First  Department 
May  20, 1921.)    Order,  so  far  as  appealed  from. 
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reversed,  with  $10  costs  and  disbnniementB.  and 
motion  granted,  requiring  service  of  a  bill  of 
particulars  of  items  6  and  6;  said  bill  to  be 
served  within  20  days.  No  opinion.  Order 
aied.  

Mendel  LAZOW,  Respt,  v.  Louis  SCHECH- 
WITZ,  Applt  (Supreme  Court,  Appellate  Di- 
vision. First  Department.  May  20,  1921.)  Or- 
der affirmed,  with  $10  costs  and  disbursements. 
No  opinion.     Order  filed. 


Bertram  liEADLIEl,  an  infant,  by  Agnes 
liEADUE,  his  guardian  ad  litem,  respondent, 
V.  Hugh  O'NEILL,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
3,  1021.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.     No  opinion.  ^ 


Henry  B.  LEARY  et  al.,  Respts.,  v.  Stanis- 
lau  P.  M.  C.  DE  RIDDER^pplt  (Supreme 
Ck>nrt,  Appellate  Division,  First  Department 
June  17.  10210  Judgment  affirmed,  with  costs. 
No  opinion.    Order  filed. 


Charles  P.  LBINNOX,  plaintiff,  v.  Douglas  E. 
LEINNOX  et  al.,  defendants,  and  Samuel  J. 
Mashkowltz,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  I>epartment  May  27, 
1021.)  Motion  for  stay  granted,  on  condition 
that  appellant  perfect  the  appeal,  place  the 
case  on  the  calendar  for  the  second  Friday 
of  the  June  term,  and  be  ready  for  argument 
when  reached;  othervnse,  motion  denied,  with 
$10  costs.  

In  the  Matter  of  the  claim  of  Hazel  LEON, 
Elizabeth  A.  Leon  and  WUliam  D.  Leon,  for 
compensation  under  the  Workmen's  Ck>mpens8- 
tion  Law,  claimants,  respts.,  v.  GILBERT 
KNITTIWG  CO.,  employer,  and  UUca  Mutual 
Insurance  Company,  insurance  carrier,  applts. 
(Supreme  Court,  Appellate  Division,  Third  De- 

Sartment    May  17,  1021.)    Awards  unanimous- 
r  affimved.  

LEON  BROS..  Inc..  Respt,  ▼.  William  M. 
BARRETTT,  as  president,  etc.,  Applt.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment Mfly  18,  1021t)  Onier  affirmed, 
with  $10  costs  and  disbursements.  All  con- 
cur. 


In  the  matter  of  the  compulsory  accounting 
of  Katharine  LEONIIARDT,  as  executrix,  etc, 
of  Albin  LEOKHAKDT,  deceased.  (Supreme 
Court,  Appellate  Division,  Second  Department 
May  6,  1021.)  WHthout  attempting  to  con- 
strue the  will  under*  consideration  by  the 
learned  surrogate,  we  are  of  opinion  that  the 
decree  must  be  affirmed.  Decree  of  the  Surro- 
rogate's  CJourt  of  Queens  County  affirmed,  with 
costs  to  the  respondent  payable  out  of  the  es- 
tate. No  opinion.  Blackmar.  P.  J.,  and  Mills, 
Rich.  Putnam,  and  Jay  cox,  J  J.,  concur. 


In  the  Matter  of  LEON  ISRABL  ft  BBO&, 
Inc.,  Respt,  and  Mint  Products  Co.,  Inc., 
Applt  (Supreme  Court,  Appellate  DivisioD, 
First  Department  June  8,  1021.)  Order 
affinned,  with  $10  costs  and  disbux8eineiit&  No 
opinion.     Order  filed. 


Matter  of  LEON  ISRAEL  ft  BROS.,  Inc., 
and  Mint  Products  Co.,  Inc.  (Supreme  Omrt, 
Appellate  Division,  First  Department,  June  17, 
1021.)  Motion  denied,  with  $10  costs.  Order 
filed. 


Alfred  F.  LEOPOLD,  Respt,  v.  James  A 
ALLISON,  impld.,  etc.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
June  10,  1021.)  Judgment  and  order  affirmel, 
with  costs.    No  opinion.    Order  filed. 


Nathan  LEVINE,  respondent,  ▼.  Morris 
BOLNIK  and  Nathan  Mendelson,  appeUants. 
(Supreme  Court  Appellate  Division,  Second  De- 

Sartment.  April  22,  1021).  Judgment  and  o^ 
er  of  the  City  Court  of  S^ew  Rocbelle  rerere- 
ed,  and  comi)laint  dismissed  as  to  defendant 
Mendelson,  without  costs,  but  unanimously  af- 
firmed as  to  defendant  Bolnik,  with  costs.  No 
opinion.  Blackmar,  P.  J.,  and  MUls,  Rich, 
Putnaniv  and  Kelly,  JJ.,  concur. 


Joe  LEVITON  et  al.  v.  MoUee  BORITZ. 
(Supreme  C>ourt,  Appellate  Division,  First  De- 
partment May  6,  1021.)  Motion  denied,  with 
$10  costs,  and  stay  vacated.     Order  filed. 


Elizabeth  A.  LEVY  ▼.  Jesse  B.  LtBVY.  (So- 
preme  Court,  Appellate  Division.  First  Depart- 
ment   June  3,  1021.)    Orders  filed. 


Sarah  LEVY,  as  Administratrix,  etc,  of 
Morris  F.  Levy,  deceased,  App^ant,  v.  W. 
Kinzing  POST,  Respondent  (Supreme  Court 
Appellate  Division.  Second  Department  May 
27,  1021.)  Appeal  from  Trial  Term,  Elxigs 
County.  Action  by  Sarah  Levy,  as  administra- 
trix of  Morris  F.  Levy,  deceased,  against  W. 
Kinzing  Post.  From  a  judgment  on  a  verdict 
in  favor  of  defendant,  and  from  an  order  deny- 
ing plaintiff's  motion  for  a  new  trial,  in  aa 
action  for  negligently  causing  the  death  of 
pUuntilfs  intestate  while  entering  a  pasMB- 
ger  elevator  in  defendant's  building,  plaintiff 
appeals.    Aflirmed. 

PER  CURIAM.  Morris  Levy  bad  been  in 
the  habit  of  coming  to  this  basement  to  take 
and  return  clothes  for  a  laundry.  At  this  tim- 
he  seems  to  have  been  waiting  there  to  coUert 
a  bill.  The  regular  passenger  service  steppe 
at  the  first  fioor,  but  when  not  in  active  3^ 
the  car  would  descend  to  the  bascmeot  ic 
which,  besides  the  furnace  and  toilet  was  aE 
ironing  board  to  press  dothea.     At  this  time 


Digitized  by 


Google 


IfBMORANDUM  DBGISI0N8 

(188N.Y.S.) 

the  operator  had  come  out  of  bis  car  and 
was  talking  to  Levy.  Both  were  sitting  down 
a  few  feet  from  the  open  elevator  door.  A 
ring  came  to  call  the  car  up.  As  the  operator 
turned  to  enter,  he  saw  Levy  still  sitting.  The 
car  started  up,  Levy  did  not  speak,  but  sudden- 
ly jumped  for  the  rising  car,  which  brought  his 
head  against  the  beam  across  the  doorway,  so 
that  he  fell  into  the  car,  with  fatal  injuries. 
The  case  was  fairly  tried,  with  a  charge  more 
favorable  to  plaintiff  than  she  was  entitled  to 
respecting  defendant's  duty  toward  a  licensee. 
Vaughan  v.  Transit  Development  Co.,  222  N. 
Y.  79,  118  N.  E.  219.  The  appellant  has  no 
exceptions  on  the  record.  We  find  no  groimd, 
in  fact  or  in  law,  to  disturb  this  verdict.  The 
judgment  and  order  are  therefore .  affirmed, 
with  costs. 


Solon  B.  LILIENSTERN  et  al.,  as  trustees, 
etc.,  V.  Harry  KATZ  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department.  May 
20,  1921.)  Motion  to  dismiss  appeal  granted, 
with  ;^10  costs,  unless  appellants  comply  with 
terms  of  order.    Order  filed. 


Benjamin  UNDB  et  al.  ▼.  LUBARSKY 
BROS.  &  FALOWrrZ.  Inc.  (Supreme  Court, 
Appellate  Division,  First  Department.  May 
20,  1921.)  Application  denied,  with  $10  costs. 
Order  signed. 

Stephen  V.  LINES,  Applt^,  v.  William  H. 
lilNES,  Respt.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  May  11,  1921.) 
Motion  granted,  and  appeal  dismissed,  with 
costs. 


Harry  LIPSHITZ.  as  Adm'r.  etc.,  t.  NEW 
YORK  STEAM  C<>..  Inc.  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
17, 1921.)  Motion  for  reargument  denied.  Mo- 
don  for  leave  to  appeal  granted.    Order  filed. 


Harry  LIPSHITZ,  as  Adm'r,  etc.,  Respond- 
ent, V.  RICHARD  FITZPATRICK,  Inc.,  im- 
pleaded, etc.,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  June  8, 
1921.)  Appeal  from  Special  Term,  New  York 
County.  Action  by  Harry  Lipshitz,  as  ad- 
cainistrator,  etc.,  against  Richard  Fitspatrick, 
[ncorporated,  impleaded  with  others.  On  mo- 
tion by  defendant  for  leave  to  appeal  to  the 
Court  of  Appeals  from  a  judgment,  entered 
3n  an  order  of  the  Appellate  Division  affirm - 
ng  a  judgment  of  the  Supreme  Court,  and  an 
>rder  denying  a  motion  for  new  trial.  Motion 
for  reargument  denied,  and  application  for 
eave  to  appeal  to  the  Court  of  Appeals 
granted. 

PER  CJURIAM.  The  troublesome  question 
nvolved  in  this  case,  namely,  who  is  the  mas- 
:cr,  and  so  responsible  for  the  negligence  of 
:he  servant,  under  the  doctrine  of  respondeat 
3ppcrior,   has   not  yet   been   ^o   settled  as   to 
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remove  a  particolar  case  from  the  realm  of 
uncertainty.  .  The  motion  for  reargument  is 
denied,  abd  the  application  for  leave  to  appeal 
to  the  Court  of  Appeals  granted. 


In  the  matter  of  the  application  of  the  LITH- 
UANIAN WORKERS'  LITERATURE  SOCI- 
ETY, Inc.,  for  an  amended  certificate  ofTiJcoT- 
poration.  (Supreme  Court,  Appellate  Division, 
Second  Department.  May  6,  19^.)  Motion 
denied,  without  costs.  See,  also,  196  App.  Div. 
202,  187  N,  Y.  Supp.  612. 


LITTLBJOHN  &  BULL,  Inc.,  v.  Siegfried 
DEUTSCIH  et  al.  (Supreme  Court,  Appellate 
Division,  First  Department.  May  6,  1921.) 
Motion  for  stay  pending  application  to  Court 
of  Appeals  for  leave  to  appeal  to  said  court 
granted.    Settle  order  on  notice. 


L.  LOEWY  &  SON,  Inc.,  v.  FAIRFAX  TEX- 
TILE MILLS,  Inc.  (Supreme  (3ourt,  Appel- 
late Division,  First  Department.  May  20, 
1921.)  Motion  denied,  with  $10  costs.  Order 
filed. 


Neuman  LONDON,  Respt,  v.  Max  OPPBN- 
HEIMER,  impl'd,  etc.,  Applt.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  17.  1921.)  Order  affirmed,  with  $10  costs 
and  disoursements.    No  opinion.    Order  filed. 


In  the  Matter  of  Samuel  T.  LONGMAN, 
dec*d.  (Supreme  Court,  Appellate  Division, 
First  Department.  June  17,  1921.)  Decree 
and  order  affirmed,  with  costs.  No  opinion. 
Order  filed.  See,  also,  196  App.  Div.  882,  186 
N.  Y.  Supp.  loa 


Harry  A.  LOVE,  respondent,  v.  CELARLES 
H.  BROWN  PAINT  COMPANY,  appeUant. 
(Suprelne  Court,  Appellate  Division,  Second 
Department  May  6,  1921.)  Order  modified, 
by  inserting  the  words  "if  any,"  following  the 
word  "information,"  and  the  words  "prior  to 
the  23d  day  of  June,  1920,"  following  the  word 
amination,  further  modified,  so  as  to  exclude 
"given,"  in  paragraph  1  of  the  order  for  ex- 
any  examination  under  paragraph  5  Of  the  or- 
der for  examination,  and,  as  so  modified,  or- 
der affirmed,  without  costs.  No  opinion. 
Blackmar,  P.  J.,  and  Mills,  Putnam,  Kelly,  and 
Jaycox,  JJ.,  concur.  Settle  order  on  notice 
before  the  Presiding  Justice.  See,  also,  194 
App.  Div.  211,  185  N.  Y.  Supp.  428. 


George  J.  LOW  v.  Frederick  M.  DYER. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. May  6,  1921.)  Motion  denied,  with 
$10  costs.     Order  filed. 
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Edwin  J.  LUCAS,  appellant,  ▼.  Sydney  A. 
SYMB,  respondent  (Supreme  Court,  Appel- 
late Division,  Second  Department.  *  May  6, 
1921.)  Order  modified  as  follows:  From  the 
requirement  in  paragraph  II  the  words  "and. 
if  any  one  else  was  present,  a  statement  of 
who,  other  than  the  plaintiff  and  defendant, 
the  plaintiff  claims  was  present,"  are  elimi- 
nated. From  the  requirement  in  paragraph  V 
the  words  "and  a  statement  of  whether  any- 
body other  than  the  plaintiff  and  defendant 
was  present  when  the  oral  direction  was  giv- 
en, and,  if  so,  who  is  ciaimed  to  have  been  so 
ptesent,"  are  eliminated.  From  the  require- 
ment in  paragraph  VIII  the  words  "and  where- 
in plaintiff  claims  such  demands  constituted  a 
wrongful,  or  other,  interference  with,  or  pre- 
vention of,  the  plaintiff  from  performing  and 
completing  any  of  the  work  (and,  in  detail, 
which  work)  contemplated  by  and  included  in 
the  aforesaid  written  agreement,  as  thereto- 
fore claimed  to  have  been  modined.  altered,  and 
amended,  as  pleaded  in  the  'eighth'  paragraph 
of  the  complaint  herein,"  are  eliminated.  From 
the  requirement  in  paragraph  XI  the  words 
^'together  with  the  net  actual  cost  of  each  and 
every  item  of  such  work,  labor  and  materials, 
aggregating  $22,032.79,  as  pleaded  in  the 
'tenth*  paragraph  of  the  complaint  herein," 
are  eliminated.  From  the  requirement  in  par- 
agraph XII  the  words  "whether  in  cash,  by 
check  or  otherwise,  and,  if  otherwise  than  by 
cash  or  check,  the  precise  manner  or  method 
of  such  claimed  payment,  and  the  consideration 
for  or  purpose  of  each  payment,  and  the  name 
and  last  known  address  of  the  person,  persons, 
firm  or  firms,  corporation  or  corporations  to 
whom  or  which  any  and  every  such  payment 
is  claimed  to  have  been  made,"  are  eliminated. 
From  the  requirement  in  paragraph  XIII  the 
wards  "and  shall  give  in  lieu  thereof  what  he 
daims  to  have  been,  or  what  he  claims  would 
have  been  (as  the  case  may  be),  the  reason- 
ahle  value  of  the  work,  labor,  services,  or  ma- 
terials, the  actual  net  cost  of  which  is  called 
for,"  are  eliminated.  The  provisions  of  the 
order  staying  further  proceedings  on  the  part 
of  plaintiff,  and  giving  defendant  10  days  fur- 
ther time  to  serve  his  amended  answer  after 
the  service  of  the  bill  of  particulars  are  elim- 
inated. The  order  is  further  modified  by  pro- 
viding that,  if  the  plaintiff  shall  be  unable  to 
give  any  of  the  particulars  called  for  in  this 
order,  he  shall  so  state  under  oath,  which 
shall  be  deemed  as  to  such  particulars  a  fuU 
compliance  with  the  order.  As  modified,  the 
order  is  afilrmed,  without  costs  to  either  party 
as  against  the  other.  Blackmar,  P.  J.,  and 
Mills,  Rich,  Putnam,  and  Kelly,  JJ.,  concur. 
Settle  order  on  notice  before  the  Presiding 
Justice. 


Michael  LUKACIBWICZ,  Respt.,  t.  Hed- 
wige  RUCZYNSKI,  Applt.  (Supreme  Court, 
Appellate  Division,  Fourth  Department  May 
11,  1921.)  Motion  to  dismiss  appeal  granted, 
unless  appellant  shall  file  and  serve  printed 
papers  by  May  12th. 


Morris  LUSTBBRG  et  al.,  Respts.,  v.  (X)- 
LUMBIA  LEATHER  GOODS  MANUFAO 
TURING  CO.,  Inc.,  Applt.  (Supreme  Court, 
Appellate  Division,  First  Department  Maj 
20,  1921.)  Order  affirmed,  with  $10  costs  and 
disbursements.     No  opinion.     Order  filed. 


May  E.  LUTZ,  respondent,  ▼.  Max  ERA- 
HAM,  appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department  May  6,  1921.) 
Judgment  and  order  unanimously  afilrmed,  with 
coFts.    No  opinion. 


Mary  McAULEY,  as  administratrix,  etc,  of 
Patrick  J.  McAuley,  deceased,  appellant,  v. 
NEW  YORK  CONSOLIDATED  RAILROAD 
COMPANY,  respondent  (Supreme  Court  Ap- 
pellate Division,  Second  Department  May  27, 
1021.)  Judgment  unanimously  affirmed,  with 
costs.     No  opinion. 


Walter  F.  McCALBB  v.  FROHMAN  AMUSE- 
MENT CORPORATION  et  al.  (Supreme 
Court,  Appellate  Division,  First  DepartmeDt 
May  20.  1921.)  Motion  denied,  with  $10  costs. 
Order  filed. 


In  the  matter  of  the  claim  for  compensatioB 
under  the  Workmen's  Compensation  Law  made 
by  Anna  McCLOSICEY,  widow,  for  herself  anl 
iixfant  children,  oh  account  of  the  death  of 
Daniel  McCloskey.  deceased,  claimant,  respt, 
V.  RICHARD  HBLLMANN,  Inc.,  employer, 
and  Zurich  General  Accident  &  Liability  In- 
surance Company,  Ltd.,  insurance  carrier, 
applts.  (Supreme  Court,  Appellate  Division, 
Third  Department  May  7,  1921.)  Motion  de- 
nied. See,  also,  196  App.  Div.  674,  187  X.  I. 
Supp.  834. 


Evelyn  B.  MacCONNELL  t.  Alice  MILLER. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  3,  1921.)  Motion  to  dismiss 
appeal  granted,  with  $10  costs,  unless  appel- 
lant comply  with  terms  of  order.     Order  ffied. 


.  Harriet  J.  McCOUN,  appellant  ▼.  Amy  K. 
PIBRPONT  and  Nellie  Cranz,  respondents. 
(Supreme  Court,  Appellate  Division,  Second 
Department  May  6,  1921.)  Motion  for  lesrs 
to  appeal  to  the  Court  of  Appeals  granted.  See, 
also,  195  App.  Div.  726.  187  N.  Y.  Supp.  856. 


Evan  T.  MacDONALD  et  al.,  PIffs.,  ▼.  Cm 
OF  NEW  YORK,  Deft  (Supreme  Court  Ap- 
pellate Division,  First  Department.  June  2i 
1921.)  Exceptions  overruled,  with  costs,  and 
judgment  ordered  dismissing  the  compltfint» 
with  costs.  No  opinion.  Settle  order  on  no- 
tice. 
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Ida  W.  McDONOXTOH,  as  Adm'x,  etc..  B/tepU 
V.  STANDISH  REALTY  CX)RPOBATION, 
Applt  (Supreme  Court,  Appellate  Dmaion, 
First  Department  June  24,  1921.)  Judgment 
affirmed,  with  costs.    No  opinion.    Order  filed. 
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J.  Joseph  McGinn  and  one,  trading  as  Gen- 
esee Precision  Tool  &  Die  Co.,  Hespts.,  y. 
GENEKAL  FUEL  SAVING  CORP.,  Applt. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  May  11,  1921.)  Order  affirmed, 
with  $10  costs  and  disbursements.    All  concur. 


Mary  McGLTNN,  as  adm'x,  etc,  Bespt,  t. 
PENNSYLVANIA  RAILROAD  CO.,  et  al., 
Applts.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  11,  1921.)  Motion 
for  reargument  denied,  with  t^lO  costs.  Motion 
for  leave  to  appeal  to  Court  of  Appeals  denied. 


Katherine  J.  McGOVBRN.  Respt.,  v.  TRANS- 
POKTES  MARITIMODOS  DO  BSTADO, 
Deft,  and  Federal  Line,  Inc.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  17,  1921.)  Order  affirmed,  with  $10  costs 
and  disbursements.    No  opinion.    Order  filed. 


In  the  matter  of  the  daim  for  compensation 
under  the  Workmen's  Compensation  Law,  made 
by  Richard  J.  McGOWAN,  claimant,  respt.,  v. 
H.  E.  TAYLOR  &  CO.,  employer,  and  Allied 
Mutuals  Liability  Insurance  Co.,  insurance  car- 
rier, applts.  (Supreme  Court  Appellate  Divi- 
sion, Third  Department  May  17.  1921.) 
Award  reversed,  and  matter  remitted  to  the 
Commission,  on  the  ground  that  of  the  compen- 
sation exceeding  the  sum  of  $250  the  same 
should  be  paid  to  the  estate  instead  of  the  wid- 
ow.    All  concur. 


Christopher  W.  McGUIRE,  as  incompetent 
person,  etc.,  Respt,  v.  Albert  McGUIRE  and 
one,  Applts.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  May  18,  1921.) 
Judgment  affirmed,  with  costs.    All  concur. 


Thomas  A.  McKENNELL,  respondent,  ▼. 
ERIE  RAILROAD  COMPANY,  defendant,  and 
Director  General  of  Railroads  and  Helen  Zie- 
linski.  individually  and  as  administratrix,  etc., 
ippellants.  (Supreme  Court,  Appellate  Divi- 
^on.  Second  Department.  June  3.  1921.) 
Tudgment  and  order  unanimously  affirmed,  with 
20sts.     No  opinion* 


Joseph  T.  McMAHON,  Lewis  H.  Pounds,  and 
^^illiam  M.  Greve,  respondents,  v.  William 
BEARD  and  Jeremiah  Robinson  Beard,  appel- 
ants.  (Supreme  Court,  Anpellate  Division, 
Second   Department     May  20,  1921.)     Judg- 


ment and  order  reversed,  and  new  trial  granted, 
costs  to  abide  the  event,  unless  within  20  days 
plaintiffs  stipulate  to  reduce  the  amount  of  the 
judgment  to  a  sum  representing  the  commission 
computed  at  the  rate  of  3  per  cent  on  the  rent- 
al for  the  first  year,  2%  per  cent  on  the  rent- 
al for  the  second  year,  2^  per  cent  on  the 
rental  for  the  third  year,  and  1  per  cent,  on 
the  rental  for  each  of  the  remaining  two  yeaxgs, 
with  interest  from  the  31st  day  of  July,  1919, 
less  the  rentals  which  would  have  accrued  to 
the  defendants  under  the  prior  leases  wbici 
were  surrendered.  If  the  amount  due  under 
this  computation  can  be  agreed  upon  by  the 
parties,  and  the  plaintiffs  so  stipulate,  the  judg- 
ment, as  so  modified,  and  the  order,  are  unani- 
mously affirmed,  without  costs.  The  verdict  of 
the  jury,  in  so  far  as  it  finds  an  agreement  by 
defendants  to  pay  commission  at  the  rate  of  5 
per  cent.,  is  reversed  as  against  the  evidence, 
and  this  court  finds  that  there  was  no  suffi- 
cient evidence  of  a  5  per  cent  rate  of  commis- 
sion on  Brooklyn  property  to  justify  submis- 
sion of  the  question  to  the  jury.  We  are  also 
of  opinion  that  it  was  error  to  receive  in  evi- 
dence the  letter  of  the  vice  president  of  the 
Brooklyn  Real  Estate  Brokers,  and  the  record 
of  the  speciid  meeting  of  that  body  in  Septem- 
ber, 1919,  as  evidence  against  defendants. 
Blackmar,  P.  J.,  and  Mills,  Rich,  Putnam  and 
Kelly,  JJ.,  concur.  Settle  order  on  notice.  For 
opinion  below  see  182  N.  Y.  Supp.  475. 


Thomas  M.  McMAHON.  appellant,  t.  WAIN- 
WRIGHT  &  SMITH  COMPANY,  Inc.,  respon- 
dent. (Supreme  Court,  Appellate  Division, 
Second  Department.  June  3,  1921.)  Motion 
denied. 


Thomas  Y.  McMANUS,  applt,  v.  Charles 
VAN  DUZBR,  respt  (Supreme  (Jourt  Appel- 
late Division,  Third  Department.  May  17, 
1921.)  Motion  granted,  with  $10  costs,  unless 
the  appellant  within  60  days,  perfects  the  ap- 
peal and  pays  such  costs,  in  which  case  motion 
is  denied,  without  costs. 


John  McNULTY,  an  infant,  by  Lucy  McNulty, 
his  guardian  ad  litem,  respondent  v.  Willett  X. 
WAGNER,  by  Willett  L.  Wagner,  his  guardian 
ad  litem,  appellant.  (Supreme  Court  Appel- 
late Division,  Second  Department.  April  22, 
1921.)  Judgment  and  order  of  the  County 
Court  of  Kings  County  unanimously  affirmed, 
with  costs.    No  opinion. 


John  McNUt/TY,  an  infant,  by  Lucy  McNulty, 
his  guardian  ad  litem,  respondent  v.  Willett  I. 
WAGNER,  by  Willett  L.  Wagner,  his  guardian 
ad  litem,  appellant  (Supreme  Court,  Appel- 
late Division,  Second  Department.  June  8, 
1921.)     Motions  denied,  without  costs. 


James  McPHILLlPS,  respt,  ▼.  NEW  YORK 
TELEPHONE    COMPANY,   applt      (Supre^^ 
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Court  Appellate  Diyislon,  Third  Department. 
May  17,  ld21.)    Motion  denied. 


Bemai'd  McSWEBNEY,  an  infant,  etc., 
Bespt.,  ▼.  UNION  RAILWAY  CO.  OF  CITY 
OF  N.  Y.,  Applt  (Supreme  Qourt,  Appellate 
Division,  First  Department.  June  3,  1921.) 
Order  reversed,  with  $10  costs  and  disburse- 
ments, and  motion  denied,  with  $10  costs.  No 
opinion.    Order  filed. 


Charles  G.  MANDEVILLB  ▼.  COUCiEGB  OF 
THE  CITY  OF  NEW  YORK.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  17,  1921.)  Motion  denied,  with  $10  costs. 
Order  filed. 


Joseph  B.  MANO,  Respt.,  v.  John  M.  HOIi- 
LAND  and  one,  Applts.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  May  20. 
1921.)  Judgment  and  order  affirmed,  with 
costs.    All  concur. 


William  A.  MANOR,  Respt.,  v.  CITY  OF  OS- 
WEGO, Applt  {Supreme  Court,  AppeUate  Di- 
vision, Fourth  Department  May  20.  1921.) 
Motion  to  dismiss  appeal  granted,  unless  ap- 
pellant shall  file  and  serve  printed  papers  and 
briefs  and  pay  to  respondent's  attorney  $10  by 
July  1st 


L.  Samuel  MANSON,  Applt.,  t.  NBW  YORK 
TIMES  CO.,  Respt  (Supreme  Court,  Appel- 
late Division,  First  Department  June  10, 
1921v)  /Judgment  and  order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


Meyer  MARKS,  Respt,  v.  Abraham  J.  DIA- 
MOND, Applt  (Supreme  Court,  Appellate  Di- 
vision, First  Department  May  20,  1921.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.     Order  filed. 


MARKS  ARNHEIM,  Inc.,  v.  Sidney  HILD- 
MAN,  Indiv.,  etc.,  et  al.  TAYMAN-BBRK- 
WITS  CO..  Inc.,  V.  Sidney  HILLMAN.  Joseph 
L.  BERGER  et  al.  v.  SASIB.  (Supreme  Court 
Appellate  Division,  First  Department  May  20, 
1821).  Motions  to  suspend  operation  of  orders 
vacating  injunctions  pendente  lite  denied.  Or- 
der filed. 


MARKS  ARNHBIM.  Inc.,  Respt,  v.  Sidney 
HILLMAN,  indiv.,  ana  as  general  president, 
etc.,  impld.,  etc.,  Applt  (Supreme  Court,  Ap- 
pellate Division,  First  Department  June  17, 
1921.)  Order  affirmed,  with  $10  costs  and 
disbursements.    No  opinion.     Order  filed. 


Annie  Y.  MARTIN,  as  administratrix,  etc.,  of 
Michael   McCarthy,    deceased,    respondent,    t. 


SODTH  BROOKLYN  BAILWAT  COMPANY. 

appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  S,  1921.)  Mo* 
tion  denied,  without  costs. 


Luigi  MATTOLA,  appellant,  ▼.  Bosa  LU- 
ONGO,  respondent  (^preme  Court,  Appel- 
late Division,  Second  Department  May  6, 
1921.)  Motion  denied,  on  condition  that  appel- 
lant perfect  the  appeal,  place  the  case  on  tb« 
calendar  for  the  June  term,  and  be  ready  for 
argument  when  reached;  otherwise^  motion 
granted,  with  $10  costs. 


Mary  Adams  MAI7RICB,  appeOant,  ▼.  Sey- 
mour W.  BONSALL,  respondent  and  others, 
defendants.  (Supreme  Court  Appellate  Diri- 
sion.  Second  Department  June  10,  1921.) 
Order  modified,  so  as  to  provide  that  the  mo- 
tion to  confirm  the  referee's  report  is  denied, 
and  the  resale  directed,  upon  condition  that  re- 
spondent pay  the  expenses  of  the  sale  amount- 
ing to  $2d3,  and  execute  and  file  an  undertsk- 
^8t  approved  by  a  Justice  of  the  Supreme 
Court,  conditioned  that  upon  the  resale  the 
premises  shall  bring  a  sum  exceeding  $10.- 
000,  and  that  he  pay  to  appellant  $10  costs  aod 
disbursements  of  this  appeal  within  30  dayi. 
In  the  event  of  his  failure  to  comply  with 
the  terms  of  the  order,  as  modified,  the  order 
is  reversed,  and  the  motion  to  confirm  the  sale 

f ranted.     No   opinion.     Blackmar,  P.  J.,  and 
tills.  Rich,  Putnam,  and  Jaycox,  JJ^  concor. 
Settle  order  on  notice. 


MAYAL  REALTY  CO.,  Applt,  T.  FLEABM 
REALTY  CORP'N  et  al.,  Respts.  (Supreme 
Court  Appellate  Division,  First  Department 
May  6,  1921.)  Order  affirmed,  with  $10  costs 
and  disbursements.     No  opinion.     Order  filed 


Victor  B.  MAYER  v.  Isidor  BIERMAN  et  iL 
(Supreme  Court,  AppeUate  Division,  First  De- 
partment. June  3,  1921.)  Motion  to  dismisi 
appeal  granted,  with  $1<)  costs.     Order  filed. 


Kady   MAYERSAK,    applt,    T.    Merrill  R 
CLEVELAND,   respt.     JSupreme   Court  Ap- 

Jellate  Division,  Third  Department     May  17, 
921.)    Motion  granted,  with  $1^0  costs. 


Mike  MAYERSAK,  applt.,  r.  Merrill  & 
CLEVELAND,  respt  (Supreme  Court  Appe- 
late Division,  Third  Department  May  24, 
1921.)     Motion  granted,  with  flO  coats. 


In  the  mattter  of  the  appfication  of  Looii 
Paul  MEAD,  for  admission  to  the  bar  (from 
the  state  of  Iowa).  (Supreme  Coart  AppeK 
late  Division,  Second  Department  May  Si 
1921.)    Application  granted. 


Digitized  by 


Google 


UBMORANDUH  DBCUIION8 

(188  N.T.8.> 


937 


Hyman  MBLTSSBB  et  aL,  Bespts^  v.  Harry 
FISHBL  et  ai,  impld.,  etc.,  Applta.  (Supreme 
Courtt  Appellate  l>iyi8ion.  First  Department. 
June  17,  1921.)  Order  modified,  as  stated  in 
order,  and,  as  so  modified,  affirmed,  without 
costs.    No  opinion.    Order  filed. 


Isaac  MBNDELSON,  Bespt,  t.  Juliua  O. 
KUQELMAN  et  al.,  Applts.  (Supreme  Court, 
Appellate  Division,  First  Department  May 
13,  1921.)  Judgment  and  order  affirmed,  with 
costs,     m  opinion.     Order  filed. 


Jonathan  B.  MENNIG,  as  adm'r,  etc,  Plif., 
T.  Louis  O.  SCHOJBPFLIN,  as  executor,  etc., 
et  al.,  Defts.  (Supreme  Court,  AppeUate  Di- 
vision, Fourth  Department.  May  11,  1921.) 
Judgment  directed,  as  demanded  by  the  plain- 
tiff in  the  submission,  but  under  the  stipulation 
without  costs.    All  concur. 


John  li.  ME3TER,  plaintaif,  ▼.  Lava  A.  MBT- 
£>R,  defendant,  and  Harry  WeUdng.  co-re- 
spondent. (Supreme  Court,  AppeUate  Division, 
Second  Department.  May  13,  1921.)  Motion 
denied. 


Hermann  MEXfiB,  respondent,  v.  Max  SEI- 
DEL,  appellant.  (Supreme  Court,  Appellate 
Division,  Second  Department.  June  3,  1921.) 
Judgment  and  order  unanimously  affirmed, 
with  costs.    No  opinion. 


MIDDLBBBOOK,  MACDONALD  &  CO.. 
Inc..  et  al.,  Bespts.,  v.  Frederick  K.  BiODDLB- 
BBOOK,  Applt.  (Supreme  Court,  Appellata 
Division,  First  Department.  June  24,  1921.) 
Order  affirmed,  with  SIO  costs  and  disburse* 
ments.    No  opinion.    Order  filed. 


George  H.  MILGATB,  Plff.,  v.  Harry  Oliver 
BITZ,  Deft  (Supreme  Court.  Appellate  Di- 
vision, Fourth  Department.  May  11,  1921.) 
Appeal  dismissed,  without  costs,  upon  stipula- 
^on  filed. 


Dind4  MILLBB  v.  Paul  PBAGBB  et  al. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  91  1921.)  Motion  denied. 
Order  filed.  ^ 

WilUam  F.  MILLBB,  applt,  v.  SAKS  ft 
COMPANY,  a  corporation,  reept  (Supreme 
Court,  Appellate  Division,  Third  Department. 
May  6.  1921.)  Order  unanimously  affirmed, 
with  |l0  costs  and  disbursements. 


Linda     MILLBB,     Bespt.,    ▼.     Christopher 
SOHABFIBB,    impleaded,    etc,    Applt      (Su- 


preme Court,  Appellate  Division,  First  Depart- 
ment May  6,  1921.)  Order  affirmed,  with 
$10  costs  and  disbursements;  the  date  for 
the  examination  to  proceed  to  be  fixed  in  the 
order.    No  opinion.    Settle  order  on  notice. 


Nathan  MIIXEB  et  al.,  Bespts.,  v.  WIN- 
TBB  GABDEN  CO,,  Applt  (Supreme  Court 
Appellate  Division,  I^rst  Department  May 
20,  1921.)  Order  modified,  by  further  direct- 
ing that  plaintiff  serve  a  bill  of  particulars  as 
to  the  items  stated  in  order;  said  bill  to  be 
served  within  five  days.  No  opinion.  <3tder 
filed. 

William  MILNE,  Trustee,  etc.,  Applt.,  v. 
Mar3'  D.  YOUNGf,  Bespt  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
17,  1921.)  Order  reversed,  with  $10  costa  and 
disbursements,  and  motion  denied,  with  $10 
costs.    No  opmion.    Order  filed. 


Edmundo  M0NTE2ALEGBE  et  al.,  Applts., 
V.  OLD  DUTCH  MILLS.  Inc.,  Bespt  (Su- 
preme (3ourt  Appellate  Division,  First  De- 
partment June  17.  1921.)  Order  reversed, 
with  $10  costs  and  fflsbursements.  and  moti6n 
granted,  with  $10  costs.     No  opmion.     Order 


MOODY  ENGINEEBING  CO.,  Inc..  Bespt, 
V.   CATALANA   DE    GAS   BLECTBiOIDAD 

S.  A.,  Applt.  (Supreme  CJourt  Appellate  Divi- 
sion, First  Department  May  13,  1921.)  Or* 
der  affirmed,  with  $10  costs  and  disbursements, 
with  leav«  to  defendant  on  payment  of  said 
costs  and  $10  costs  of  motion  at  Special  Term, 
to  apply  at  Special  Term  for  permission  to 
withdraw  demurrer  and  to  answer  upon  making 
proof  of  merits.    No  opinion.    (>rder  filed. 


MOODY  ENGINEERING  CO^  Inc^v.  CAT- 
AliANA  DB  GAS  ELEOTBIOIDA^.  S.  A. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment   June  8,  1921.)    Order  resettled  and 


MOTION  PICTUBE  TBADB  DIBECTOBY 
(X>.,  Applt.  V.  Laird  H.  WALLACE  et  al,, 
Respts.  (Supreme  0)urt  Appellate  Division, 
First  Department  June  17,  1921.)  Determi- 
nation a86  N.  Y.  Supp.  80)  affinned,  with 
costs.  No  opinion.  Laughlin  and  Smitn,  JJ., 
dissent    Order  filed. 


In  the  mstter  of  the  claim  of  John  MOY- 
LAN  for  compensation  under  the  Workmen's 
Compensation  Law,  claimant  respt.,  v.  ACME 
BURLAP  BAG  COMPANY,  ^ployer,  and 
iEtna  Life  Insurance  Company,  insurance  car- 
rier, applts.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  May  17,  1921.) 
Award  unanimously  affirmed. 
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In  the  Matter  of  the  Judicial  Settlement  of 
the  Accounts  of  William  G.  MUENCH.  as  ad- 
ministrator, etc.,  of  J.  George  BAUSINGE», 
deceased.  (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  18,  1921.)  Decree 
affirmed,  with  costs.    All  concur. 


Abel  R.  MULDER,  Respt,  ▼.  U.  S.  SI^IC- 
ING  MACHINB  CO.  and  one,  Applts.  (Su- 
preme Court,  Appellate  Division,  E\>urth  De- 
partment. M:a7  11, 1921.)  Judgment  and  order 
affirmed,  with  costa    All  concur. 

Abel  R.  MULDER,  Respt.,  ▼.  U.  S.  SLIC- 
ING MACHINE  CO.,  et  al.,  Applte.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment May  18,  1921.)  Motion  for  leave 
to  appeal  to  Court  of  Appeals  denied,  with 
$10  costa. 


Anna  MULLIGAN,  Respt,  v.  F.  W.  WOOL- 
WORTH  CO..  Applt  (Supreme  Court,  Appel- 
late Division,  First  Department  June  10, 
1921.)  Judgment  and  order  affirmed,  with  costs. 
No  opinion.    Order  filed. 


Juan  P.  MUNOZ  et  aL  v.  SANTIAGO 
BREWING  CO.,  et  al.  (two  cases).  (Supreme 
Court,  Appellate  Division,  First  Department. 
May  o,  1921.)  Motion  to  dismiss  appeal  lerant- 
ed»  with  $10  costs.     Order  filed. 


Mary  MURPHY,  an  infant  etc,  Respt,  ▼. 
EIGHTH  AVENUE  RAILROAD  CO,  Applt 
(Supreme  Court,  Appellate  Division,  Eirst  De- 
partment June  17, 1921.)  Judgment  and  order 
affirmed,  with  costs.  .  No  opinion.  Clarke,  P. 
J.,  dissents.  Order  filod.  See,  also,  196  App. 
Div.  882,  187  N.  Y.  Supp.  106. 


In  the  matter  of  the  claim  of  Francis  B. 
MURRAY,  brother,  for  compensation  under  the 
Workmen's  Compensation  Law,  for  the  death 
of  Anna  V.  Murray,  claimant,  respt,  v.  P.  F. 
COLLIER  &  SON  COMPANY,  employer,  and 
^tna  Life  Insurance  Company,  insurance  car- 
rier, applts.  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department.  May  17,  1921.) 
Award  unanimously  affirmed. 


James  MURRIN  v.  AROHBALD  CONSOL- 
IDATED COAL  CO.  et  al.  (Supreme  Court, 
Appellate  Division,  First  Department.  May  6, 
1921.)  Motion  granted,  and  questions  certified. 
Order  filed. 


Beckie  N.  MUSHER,  Respt,  v.  TOWN  OF 
LIVINGSTON,  Ixnpld.,  etc,  Applt.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  17,  1921.)  Order  reversed,  with  $10  costs 
and  disbursements,  and  motion  granted,  with 
$10  costs.     No  opinion.    Order  filed. 


Morris  MUSHIER,  Respt,  ▼.  TOWIK  OF 
LIVINGSTON,  Impld.,  etc,  Applt  (Supremd 
Court,  Appellate  Division,  E^rst  Deparunent. 
June  17,  1921.)  Order  reversed^  with  $10 
costs  and  disbursements,  and  motion  granted, 
with  $10  costs.    No  opinion.    Order  filed. 


Rose  E.  MYERS,  Respt,  ▼.  Harris  H. 
COHEN,  impld.,  etc.,  Applt  (Supreme  Ooart, 
Appellate  Division,  First  Department.  May  27, 
1921.)  Determination  (186  N.  Y.  Supp.  006) 
affirmed,  with  $10  costs  and  disbunemcsitB.  No 
opinion.    Order  filed. 


NADAY  &  FLEISCUBK,  Inc.,  applt,  t. 
Charles  M.  GOLDBERG,  respt  (Supreme 
Court  Appellate  Division,  First  Department. 
June  3,  1921.)  Order  affirmed,  with  $10  costs 
and   disbursements.     No  opinion.     Order  filed. 


NADAY  &  FLEn:8CHBR,  Inc.  Respt,  v. 
Charles  M.  GOLDBERG,  Applt  (Supreme 
Court,  Appellate  Division,  First  Departm«;ct 
June  8,  1921.)  Order  reversed,  with  $10  costs 
and  disbursements,  and  motion  denied,  with 
$10  costs,  on  the  ^und  that  plaintiff  has  not 
made  out  a  sufficiently  clear  case  to  warrant 
the  granting  of  a  temporary  injunction,  and 
without  determininfc  the  merits  of  the  action 
in  advance  of  trial.     Order  filed. 


Gussie  NAGBL,  Respt,  t.  Isidore  NAGEL. 
Applt  (Supreme  Court,  Appellate  Division. 
First  Department  June  17,  1921.)  Order 
modified,  by  reducing  alimony  to  $75  per  week 
and  counsel  fee  to  $500,  and,  as  so  modified. 
affirmed,  without  costs.  No  opinion.  Order 
filed. 


Frank  NASHEK,  Applt.  t.  GENSRAL  AC- 
CIDENT FIRE  &  LIFE  ASSURANCE  CORP.. 
Ltd.,  Respt.  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  May  18,  1921.)  Ap- 
peal dismissed,  without  costs,  upon  stipulation 
filed. 


NATIONAL  COMMERCIAL  BANK  & 
TRUST  COWANY  OF  ALBANY,  as  succes- 
sor  trustee  mkder  the  mortgage  described  in 
the  com plaidP  herein,  respt.  ▼.  KNICKER- 
BOCKER BREWING  CORPORATION  and 
Knickerbocker  Products  Corporation,  defend- 
ants. William  E.  Woollard  and  Anthony  Enges- 
ser.  applts.  Charles  F.  Murray,  referee  to  sell. 
and  Howard  Hendrickson,  (&airman  of  tlie 
Knickerbocker  Brewiu^  Corporation  Bondhold- 
ers' Protective  Committee,  purdiaser  at  sale 
had  in  the  above-entitled  action,  respts.  (So- 
preme  Court,  Appellate  Division,  Third  De- 
partment May  17,  1921.)  Order  oDanimoDslr 
affirmed,  with  $10  costs  and  diabursemants. 
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Cora  NBELY,  respondent,  ▼.  Nathaniel  J. 
NEELY,  appellant  (Supreme  Court,  Appellate 
Di vision,  Second  Department.  June  3,  1921.) 
Order  aJffirmed,  with  $10  costs  and  disburse- 
meats.  No  opinion.  Blackmar,  P.  J.,  and 
Mills,  Rich,  Putnam,  and  Jaycox,  JJ.,  concur. 


NEMOURS  TRADING  CORPORATION, 
Respt.,  V.  Alfred  O.  GAUNT,  Applt.  (Supreme 
Court,  Appellate  Division,  First  Department 
May  6,  1921.)  Order  affirmed,  with  $10  cosU 
aDd  disbursements;  bill  of  particulars  to  be 
served  within  10  days  from  service  of  order. 
No  opinion.    Order  filed. 


NEMOURS     TRADING     CORPORATION, 

respt,  V.  Alfred  C.  GAUNT,  applt  (Supreme 
Court,  Appellate  Division,  First  Department. 
May  6,  1921.)  Order  affirmed,  with  $10  costs 
and  disbursements;  the  date  for  the  examina- 
tion to  proceed  to  be  fixed  in  the  order.  No 
opinion.     Settle  order  on  notice. 


In  the  matter  of  the  claim  of  Peter  NERON- 
SKY  for  compensation  under  the  Workmen's 
Compensation  Law,  claimant,  respondent,  ▼. 
COLUMBIAN  ROPE  COMPANY,  employer, 
and  American  Mutual  Idability  Insurance  Com- 
pany, insurance  carrier,  appellants.  (Supreme 
Court  Appellate  Division,  Third  Department. 
May  24,  1921.)     Award  unanimously  affirmed. 


NEWARK  CHEESE  CO.,  Inc.*  applt,  ▼. 
MASON VILLB  CREAMERY  COMPANY,  Inc.. 
respt  (Supreme  Court,  Appellate  Division, 
Third  Department  May  24,  1921.)  Judgment 
unanimously  affirmed,  without  costs  of  this  ap- 
peal to  eitier  party.  This  court  makes  the 
following  additional  finding  and  modifications  of 
findings  of  the  trial  court:  In  the  last  week 
of  October,  1919,  when  the  $2,000  note  was 
given,  it  was  agreed  between  the  plaintiff  and 
the  defendant  that  the  retaining  of  the  note 
should  be  without  waiving  any  rights  on  the 
part  of  the  defendant  under  the  contract,  and 
that  no  more  milk  would  be  delivered  by  the 
defendant  to  the  plaintiff  until  said  note  was 
paid;  that  said  note  should  be  paid  within  two 
or  three  days,  and  it  was  not  so  paid,  and  was 
not  paid  prior  to  November  1,  1919;  that  said 
note  was  not  accepted  in  payment  of  the  debt 
then  due,  but  as  collateral  security  for  the  said 
indebtedness.  The  fifth  finding  of  fact  of  the 
trial  court  is  modified  by  adding  the  words  "and 
for  payments  due  prior  thereto."  The  sixth 
finding  of  fact  of  the  trial  court  is  modified  by 
Jdding  the  words  **and  for  milk  delivered  prior 
to  October,  1919."  The  seventh  finding  of  fact 
>f  the  trial  court  is  modified  by  striking  out 
:he  words  *'for  which  plaintiff's  note  had  been 
?iven  and  endorsed  by  the  treasurer  individual- 
y.'*  The  eleventh  finding  of  fact  of  the  trial 
*ourt  is  modified  to  read  as  follows:  Eleventh. 
That  it  was  not  intended  by  defendant  to  waive 
>rompt  payment  pursuant  to  the  terms  of  the 


contract  as  to  the  milk  thereafter  delivered, 
which  fact  was  made  known  to  the  plaintiff  by 
the  defendant's  representative  during  the  last 
week  of  October,  1919,  at  the  interview  be- 
tween the  plaintiii's  treasurer  and  the  defend* 
ant's  representative  in  New  York  Cfity. 


Louis  NEWMAN,  Respt,  v.  G.  H.  POPPEN- 
BERG'S.  Inc.,  Applt  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  May  11 
1921.)  Judgment  affirmed,  with  costs.  All  con- 
cur. 


NEW  PALTZ,  fflGHLAND  &  POUGH- 
KEEPSIE  TRACTION  COMPANY,  applt.,  ▼. 
Albert  H.  MARTIN,  individually  and  as  Tax 
CJoUector  of  the  Town  of  Uoyd,  Ulster  County, 
New  York,  respt.  (Supreme  (jourt,  Appellate 
Division,  Third  Department  May  17,  1921.) 
Order  unanimously  affirmed,  with  $10  costs  and 
disbursements. 


In  the  matter  of  the  application  of  the  UlTX 
OF  NEW  YORK,  relative  to  acquiring  title,- 
etc.;  opening  and  extending  of  NEW  UT- 
RECHT AVENUE,  etc.  (Supreme  Court,  Ap^ 
pellate  Division,  Second  Department.  May  0^ 
1921.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Blackmar.  P.  J.,  and 
Mills,  Putnam,  Kelly,  and  Jaycox,  JJ.,  concur. 
See,  also,  185  App.  Div.  M,  172  N.  Y.  Supp. 
586. 


Petition  of  the  NEW  YORK  CENTRAL 
RAILROAD  COMPANY,  under  section  91  of 
the  Railroad  Law  (Consol.  Laws,  c.  49),  for  an 
order  determining  that  the  crossing  at  grade  in 
the  dty  of  Kingston  of  Cornell  street  and  the 
West  Shore  Railroad  Company  (lessor)  shall 
be  closed  and  discontinued,  and  a  new  piece  of 
street  be  constructed  to  Manor  avenue.  (Su- 
preme (^ourt  Appellate  Division,  Third  De- 
partment. May  24,  1921.)  Order  unanimously 
affirmed,  with  costs. 


NEW  YORK  CENTRAL  RAILROAD  OO. 
Applt.,  y.  LOCK  CITY  DEVELOPING  CO., 
Inc.,  Respt  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department.  May  11,  1921.)  Ap- 
peal dismissed,  without  costs,  upon  stipulation 
filed. 


NEW  YORK  CENTRAL  R.  R.  CO.,  AppU., 
V.  PEOPLE  of  State  of  New  York  et  al.,  Respt 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  May  11,  1921.)  Judgment  (113 
Misc.  Rep.  783,  186  N.  Y.  Supp.  352)  affirmed, 
with  costs.    All  concur. 


NEW  YORK  CONSOLIDATED  RAILROAD 
COMPANY,  respondent,  v.  CITY  OF  NEW 
YORK,  appellant  (Supreme  Court  Appellate 
Diviaion,  Second  Department.    April  22,  1921.) 
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Jadgment  nnuiliiumflly  affirmed  apon  reargu- 
ment,  with  costs.    No  opinion. 


NEW  YORK  SANITAKX  UTIMZATION 
OO^  Applt.,  ▼.  NEW  YORK  DISPOSAL  COB- 
POBATION,  Respt.  (Supreme  Court,  Appel- 
late Diyision,  First  Department.  May  20, 
1921.)  Judgment  affirmed,  witii  costs.  No 
opinion.     Order  filed. 


James  B.  NICHOLSON,  respondent,  t.  Otto 
J.  DB  PARRIE,  appellant.  (Supreme  Court, 
Appellate  Division,  Second  Department  May 
6,  1921.)  Order  affirmed,  without  costs.  Np 
opinion.  Blackmar,  P.  J.,  and  Mills,  Rich, 
Kelly,  and  Jaycoz,  J  J.,  concur. 


James  B.  NICHOLSON,  respondent,  v.  Otto 
J.  DB  PARRIE,  appellant  (Supreme  Court, 
Appellate  Diyision,  Second  Department  May 
0, 1921.)    Motion  denied^  without  costs. 


Georpre  NICOI/AIDBS,  Applt.,  ▼.  Amedee 
VUCCJINO  et  al.,  Respts.  (Supreme  CJourt, 
Appellate  Division,  First  Department.  May  20, 
1921.)  Order  reversed^  with  $10  costs  and  dis- 
bursements, and  motion  granted,  with  $10 
costs.     No  opinion.     Order  filed. 


William  W.  NILES  t.  Edwin  B.  HAVENS, 
irapld.,  etc.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  May  ft,  1921.)  Mo- 
tion to  dismiss  appeal  granted,  with  $10  costs, 
unless  appellant  complies  with  terms  of  order. 
Order  filed.  

George  NICOLATDBS  v.  Amedee  VUCCINO 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department  June  17,  1921.)  Motion 
denied,  with  $10  costs.    Order  filed. 


Michael  NOON,  Respt,  v.  Walker  D.  HINBS, 
as  Director' General  of  Railroads,  Applt.  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment May  11,  1921.)  Motion  for  rear^rn* 
ment  denied,  with  $10  costs. 


NORTH  AVENIJB  BANK  OF  NEW  RO- 
CHELL,  respondent,  v.  Arthur  H.  CUSHMAN 
and  Mabel  F.  Cushman,  appellants.  (Supreme 
Court  Appellate  Division,  Second  Department 
Mav  0,  1921.)  Judgment  unanimously  affirmed, 
with  costs.     No  opmion. 


NORTHPORT  LUMBER  ft  COAL  (COM- 
PANY, respondent  v.  Marie  W.  CASEY,  ap- 
pellant    (Supreme  Court,  Appellate  Division, 


Second  Department  June  lOi  IfiSL)  Judg- 
ment and  order  unanimously  affirmed  witb 
costs.    No  opinion. 


(Charles  W.  NOYES,  Jr.,  respondent  v.  How- 
ard B.  WHEELER,  appellant  (Siepreme 
Ck>urt,  Appellate  Division,  ISecond  Depaitment. 
June  3»  1921.)     Motion  denied,  without  eosts. 


OATMAN  v.  SIPKIN.  (Suprwne  Court,  Ap- 
pellate Term,  First  Department  May  6, 192L) 
Appeal  fromi  Municipal  Court  Borough  of 
Manhattan,  Third  District  Action  hy  Dudley 
E.  Oatman  against  Samuel  Sipkin.  From  t 
judgment  for  defendant  after  trial  by  the 
court  without  a  jury,  plaintiff  appeals.  Modi- 
fied and  affirmed. 

PER  CURIAM.  Judgment  modified,  bj  add- 
ing, after  the  word  "defendant*'  the  words,  "dis- 
missing the  comi>iaint  without  prejudice  to  t 
new  action,'*  and,  as  so  modifiedy  affirmed, 
with  $25  costs  to  the  respondent 


James  J.  O'BRIEN,  respondent  T.  Frands  A 
WEISBEOKER,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department  May 
a,  1921.)  The  parties  to  this  appeal  btTc 
been  making  themselves  and  each  other  on- 
necessary  trouble  in  preparing  the  papers  upon 
this  appeal.  The  method  of  preparing  the  pa- 
pers uponi  appeal  from  an  order  is  simple,  and 
is  specifically  pointed  out  by  the  Code  of  CivU 
Procedure  (section  1853).  which  provides  that 
an  appeal  from  an  order  must  be  beard  upon  a 
certified  copy  of  the  notice  of  appeal  and  of 
the  papers  used  before  the  court,  judge,  or  jtu- 
tice  upon  the  hearing  of  the  motion.  Still 
more  definite  and  complete  directions  upon  this 
subject  are  furnished  by  rule  41  of  the  GeDeral 
Rules  oil  Practice,  which  provides:  **Tlie 
papers  in  all  appeals  from  nonenumerated  mo- 
tions shall  consist  of  printed  copies  of  the 
papers  which  were  used  in  the  court  belov, 
and  are  specified  in  the  order,  certified  by 
the  proper  clerk,  or  stipulated  b^  the  par- 
ties to  be  true  copies  of  the  original,  and 
of  the  whole  thereof.  There  shall  be  added  to 
them  the  opinion  of  the  court  below,  or  an 
affidavit  that  no  opinion  was  gives,  or, 
if  given,  that  a  copy  could  not  be  procured." 
The  order  itself  provides  the  necessary  in- 
formation as  to  what  papers  shall  be  printed 
as  the  papers  upon  appeal.  They  are  the 
papers  epedfied  in  the  order.  When  coiNes  of 
these  papers  are  presented  to  the  derk  he 
will  certify  them,  and  these,  with  the  opinion 
or  affidavit  of  no  opinion,  are  all  the  papers  nec- 
essary upon  the  appeal.  All  motions  in  relatioo 
to  the  return  on  appeal  herein  are  denied, 
without  costs,  and  without  prejudice,  and  the 
appellant  directed  to  procure  the  neceaaair 
papers  to  be  certified  and  filed  on  or  before 
May  7,  1921,  and  be  ready  for  argument  of  the 
appeal  on  May  13,  1921,  at  10  o*dock  a.  b^ 


Thomas  G.  O'CJONNER  v.  Edwin  A.  RATT- 
ER, indir.,  etc.    (Supreme  Court  Appellate  Ui- 
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▼irtoii.  First  Departmtnt.  Hi7l4,102L)  Mo- 
tion  for  stay  demed,  with  $10  costs,  and  tem- 
porary sUy  vacated.    Order  filed. 


May  OI^fSTBD,  Applt,  ▼.  Clarence  B. 
OLMSTED.  Respt  (Sapreme  Ck>iLrt,  Ap- 
pellate Diytsion,  First  Department.  Jnne  17, 
1921.)  Order  affirmed,  without  cosU.  No 
opinion.     Order  filed. 


Patrick  O'MALLEY,  Bespt,  t.  Eugene  T. 
PARKBS,  Appit.  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  May  11,  19S2L) 
Judgment  and  order  afilrmed,  with  costs.    AU 


James  O'NEILU  respondent,  v.  Anna  Elisap 
beth  0*NEIIJU  appellant  (Supreme  Court, 
AppeUate  Division,  Second  Department  May 
20,  1021.)  Order  reversed,  with  $10  costs  and 
disbursements,  and  motion  denied,  with  $10 
costs,  upon  the  ground  that  the  moving  papers 
do  not  show  that  the  proposed  witness  is  not 
within  the  state  ol  New  York.  Code  of  Olv. 
Proc.  §i  887,  804;  Sullivan  v.  Taintor  Manu- 
facturing Co.,  144  App.  Div.  797,  129  N.  Y. 
Supp.  696.  Blackmar,  P.  J.,  and  Mills,  Put- 
nam, Kelly,  and  Jaycoz,  JJ.,  concur. 


Alfred  OKLIK,  respt.,  v.  WIENER  BANK 
VERBIN,  applt.  (Supreme  Court  Appellate 
Division,  First  Department  June  17,  1921.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments.    No  opinion.     Order  filed. 


William  ORTMAN,  by  guardian,  etc.,  Respt., 
T.  Louis  SUKERNEK,  .Jr.,  Applt  (Supreme 
Court  Appellate  Division,  Fourth  Department 
May  18,  1921.  >  Judgment  and  order  affirmed, 
with  costs.     All  concur. 


In  the  matter  of  the  claim  of  Elizabeth  O*- 
SULIilYAN  for  compensation  under  the  Work- 
men's Compensation  Law  for  the  death  of 
Florence  O'SuIlivan,  respt,  v.  A.  H.  WOODS 
THEATRE  COMPANY,  employer,  and  United 
States  Fidelity  &  Guaranty  Company,  insurance 
carrier,  applts.  (Supreme  Court  AppeUate 
Division,  Third  Department  May  17,  1921.) 
H^otion   denied. 


Frank  L.  PAGE,  Respt.,  v.  Nelson  ADAMS 
«t  al.,  Applts.  (Supreme  Court,  Appellate  Di* 
vision.  Fourth  Department  May  11,  1921.) 
Judgment  affirmed,  with  costs.    All  concur. 


Angeio  PALERMO,  as  AdmV,  etc.,  Respt., 
▼.  CmSNTRAL  VERMONT  RAILWAY  CO., 
impleaded,  etc.,  i^pplt  (Supreme  Court,  Ap- 
pellate Division,  First  Department    June  24, 


102L)     Judgment   and   order  afflzmed,  witl& 
costs.    No  opinion.    Order  filed. 


Clarence  W.  PARKINSON,  Respt,  v.  J.  I. 
CASE  THRESHING  MACHINE  CO..  Applt 
(Supreme  Court  Appellate  Division,  Fourth  De- 
partment May  20,  1921.)  Jud|pnent  affirmed, 
with  costs.    All  concur. 


Catherine  PARRY,  Respt,  v.  George  C.  MOX- 
ON,  Applt  (Supreme  Court  Appellate  Divi- 
sion, First  Department  June  3,  1921.)  Order 
affirmed,  with  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 


Helen  PASCH,  Respt,  v.  Gkoige  W.  THOMP- 
SON, Applt.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  June  3,  1921.)  Order 
reversed,  with  $10  costs  and  disbursements,  and 
motion  j^ranted,  upon  payment  by  defendant  of 
taxable  costs  to  date  of  motion  and  $10  costs 
of  motion.    No  opinion.    Order  filed. 


Julia  PASCH,  respt,  v.  George  W.  THOMP- 
SON, applt  (Supreme  Court  Appellate  Divi- 
sion, First  Department  June  8,  1921.)  Order 
reversed,  with  $10  costs  and  disbursements,  and 
motion  granted,  upon  payment  by  defendant  of 
taxable  costs  to  date  of  motion  and  $10  costs 
of  motion.    No  opinion.    Order  ffled. 


Helen  Fay  PATERNO,  Respt.,  v.  Francis  S. 
PATERNO.  Applt  (Supreme  Court  Appellate 
Division,  First  Department  May  6,  1921.) 
Order  modified,  as  stated  in  order,  and,  as  so 
modified,  affirmed,  without  costs.  No  opinion. 
Older  filed. 

Maud  B.  W.  (MoUer)  PAULOVICO,  Respt.  v. 
Emily  R.  MOLLEIR,  as  ancillary  Adm'x,  impld., 
etc,  Applt  (Supreme  Court  Appellate  Divi- 
sion, First  Department.  May  20,  1921.)  Judg- 
ment affirmed,  with  costs.  No  opinion.  Order 
filed.  See,  also,  190  App.  Div.  3,  179  N.  X. 
Supp.  224. 


Alonzo  R.  PECK  et  al.,  Applts.,  v.  Samuel  S. 
PECK  et  al.,  impleaded,  etc.,  Kespts.  (Supreme 
Court,  Appellate  Division,  First  Department 
May  13,  1921.)  Judgment  affirmed,  with  costs. 
No  opiid(Hi.     Order  filed. 


Mary  PECK,  Applt,  v.  WUUam  PECK, 
Respt  (Supreme  Court  AppeUate  Division, 
Fourth  Department  May  20,  1921.)  Order  re- 
versed, witn  $10  costs  and  disbursements,  and 
matter  remitted  to  the  Special  Term  for  further 
proceedings.  Held,  that  in  view  of  the  demand 
for  Judgment  contained  in  the  complaint  re- 
specting the  custody  of  the  children,  and  the 
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provisions  of  section  1771  of  the  Code  of  Civil 
Procedure,  the  trial  court  was  authorized  to 
make  provision  for  the  support  and  mainte- 
nance of  the  children.  Kruse,  P.  J.,  and  Lam- 
bert, Hubbs,  and  Davis,  J  J.,  concur.  Clark,  J., 
not  sitting. 


Alonzo  R.  PECK  et  al.  v.  Samuel  S.  PECK 
et  aL  (Supreme  Court,  Appellate  Division, 
First  Department  June  17,  1921.)  Motion 
denied,  with  $10  costs.    Order  filed. 


PENNSYLVANIA  BRAKEBEAM  CO., 
Respt.,  V.  William  H.  WALKER,  Applt.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment May  6,  1921.)  Order  affirmed,  with 
SIO  costs  and  disbursements.  No  opinion.  Or- 
der filed. 


PENNSYLVANIA  BRAKEBEAM  CO.  T. 
WilUam  H.  WALKER.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  June  3, 
1921.)  Motion  denied,  with  $10  cosU.  Order 
filed. 


PENNSYLVANIA  WOOD  &  IRON  CO., 
Respt,  V.  NEW  YORK  WHEEL  CO.,  Applt 
(Supreme  Court,  Appellate  Division.  Fourth  De- 
partment. May  20,  1921.)  Judgment  and  order 
affirmed,  with  costs.    All  concur. 


PEOPLE],  etc.,  Respt,  v.  Charles  ABATE, 
Applt.  (Supreme  Court,  Appellate  Division, 
First  Department  May  13,  1921.)  Judgment 
and  order  affirmed.  No  opinion.  MerreU  and 
Greenbaum,  JJ.,  dissent     Order  filed. 


PEOPLE  of  the  State  of  New  York,  Respts., 
V.  John  BARBIERI,  Applt  (Supreme  Court, 
Appellate  Division,  Fourth  Department  May 
11,  1921.)  Appeal  dismissed  upon  stipulation 
filed. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, v.  Antonio  BUONO,  appellant  (Supreme 
Court,  Appellate  Division,  Second  Department. 
May  6,  1921.)  Motion  granted.  Settie  order  on 
notice  before  the  Presiding  Justice. 


PEOPLE,  etc.,  V.  Rocco  CARNAVALLE. 
(Supreme  CJourt,  Appellnte  Division,  First  De- 
partment. June  24,  1921.)  Motion  granted. 
Order  filed. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, v.  Isaac  CORSON,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  10,  1921.)  Judgment  of  conviction  of  the 
Court  of  Special  Sessions  reversed,  and  new 
trial  ordered  in  said  court,  upon  the  ground 
thnt  the  evidence  was  too  doubtful  to  warrant 


ft  conviction ;  that  is,  a  finding  that  d^endaat 
bad  willfully  or  intentionally  denied  or  lessened 
the  water  supply  to  complainant's  apartment 
Blackmar,  P.  J.,  and  Mills,  Rich,  Putnam,  and 
Jaycoi;  Jj.,  concur. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  James  U.  DAHM,  appellant  (Supreme 
Court,  Appellate  Division,  ^Second  Deparuaent. 
June  10,  1921.)  Judgment  of  conviction  of  the 
County  Court  of  Kings  County  affirmed  by  de- 
fault Blackmar,  P.  J.,  and  Mills,  Rich,  Keliy, 
and  Manning,  JJ.,  concur. 


PEOPLE,  etc.,  Respt,  ▼.  John  DIGBY,  m- 
dicted  as  Gilbert  Powers,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
June  24,  1921.)  Judgment  affirmed.  No  opin- 
ion.   Order  filed. 


PEOPLE,  etc.,  Respt,  ▼.  George  DISBNA, 
AppJt.  (Supreme  Court,  Appellate  Division, 
First  Department  June  10,  1921.)  Judg- 
ment affirmed.    No  opinion.    Order  filed. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, T.  Frank  ERHARDT,  appellant  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment June  10,  1921.)  Judgment  ot  con- 
viction of  the  Court  of  Special  Sessions  revers- 
ed, and  defendant  discharged.  There  is  no  cor- 
roboration of  defendant's  alleged  confession, 
which  is  required  under  section  395  of  the 
Criminal  Code,  and  defendant's  guilt  of  the 
crime  charged  was  not  proven  beyond  a  rea- 
sonable doubt  Blackmar,  P.  J.,  and  Rich, 
Kelly,  Jajcoz,  and  Manning,  JJ.,  concur. 


PEOPLE  of  the  State  of  New  York,  respts.. 
V.  Harley ,  S.  FOSGATE,  applt  (Supreme 
Court,  Appellate  Division,  Third  I>epartment, 
May  17,  1921.)  Judgment  of  conviction  affirm- 
ed; the  court  considering  that,  if  there  was 
any  error  in  the  admission  of  the  testimony  of 
Torrey,  it  could  not  have  affected  the  result 
All  concur,  except  Kiley,  J.,  who  dissents  on 
the  ground  that  the  admission  in  evidence  of 
the  testimony  of  Torrey,  clerk  of  the  town 
board,  as  to  the  statements  made  by  the  super- 
visor at  a  meeting  of  the  board,  when  the  de- 
fendant was  not  present,  was  error. 


PEOPLE  of  the  State  of  eNw  York,  respts^ 
V.  Calergo  GIAMBELLUCA,  Applt  (Supreme 
Court,  Appellate  Division,  Fourth  Departmeot 
May  18,  1921.)  Judgment  of  conviction  and 
order  affirmed.     All  concur. 


PEOPLE  of  the  State  of  New  Tork,  respond- 
ents, V.  Henry  GOLD,  appellant  (Sopreme 
Court,  Appellate  Division,  Second  Departmeot 
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April  22. 1921.)  Judgment  of  conviction  of  the 
Court  ox  Special  Sessions  affirmed.  No  opin- 
ion. Blackma^  P.  J.,  and  MiUs,  Bich,  Putnam, 
and  Jaycox,  Jj.,  concur. 


PEOPI4B  of  the  State  of  New  York,  respond- 
ents, Y.  Abraham  GROUP  and  Vincent  Nigro, 
appellants.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  June  10,  1921.) 
Judgment  of  conviction  of  the  County  Court 
of  Queens  County  affirmed.  No  opinion. 
Blackmar,  P.  J.,  and  Mills,  Hich,  Putnam,  and 
Jaycox,  JJ.,  concur. 


PEOPLE,  etc  BesptSn  ▼.  Samuel  HOLZ- 
MAN,  Appit.  (Supreme  dourt,  Appellate  Divi- 
sion, First  Department  June  10, 1921.)  Judg- 
ment affirmed.  No  opinion.  Clarke,  P.  J.,  and 
Merrell,  J.,  dissent.     Order  f^ed. 


PEOPLE  of  the  State  of  New  York,  Beapts., 
V.  Jady  KELLY,  Applt.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  May  11, 
1921.)  Motion  to  have  appeal  heard  upon 
typewritten  minutes  of  the  stenographer,  with- 
out printing,  denied. 


PEOPLE,  etc.,  V.  William  KEYS.  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  3,  1921.)  Motion  to  dismiss  appeal 
granted.    Order  filed. 


PJiOPLE,  etc.,  respts.,  t.  Helen  LAW- 
RENCE, applt  (Supreme  CJourt,  Appellate 
Division,  First  Department  May  IB,  1921.) 
Judgment  affirmed.     No  opinion.     Order  filed. 


PEOPLE  V.  Joseph  MORINI.  (Supreme 
Court,  Appellate  Division,  First  Department 
May  20,  1921.)  Motion  to  dismiss  appeal 
granted.    Order  filed. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, ▼.  Sibio  NAPPIO,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department 
May  w,  1921.)  Judgment  of  conviction  of  the 
County  Court  of  Kings  County  affirmed.  No 
opinion.  Mills,  Rich,  Putnam,  Kelly,  and  Jay- 
cox, JJ.,  concur. 


PEOPLE  of  the  State  of  New  York,  Respts., 
V.  Frank  O'HARA,  alias  "Hung"  O'Hara, 
Applt  J[Supreme  (3onrt,  Appellate  Division, 
Fourth  department  May  11,  1921.)  Judg- 
ment of  conviction  affirmed.    All  concur. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  ONE  HUNDRED  AND  THIRTY- 
ONE  BOERUM  STREET  COMPANY,  a  cor- 
{>oration,  appellant.  (Supreme  Court,  Appel- 
ate Division,  Second  Department.  May  G, 
1921.)  Judgment  of  conviction  by  a  city  mag- 
istrate, sitting  as  a  Court  of  Special  Sessions, 
reversed,  and  information  dismissed,  with  di- 
rection that  the  fine  paid  be  remitted  and  re- 
paid. The  fire  commissioner  was  without  au- 
thority to  make  this  order,  because  it  does 
not  appear  to  have  been  authori2ed  by  any  law, 
ordinance,  or  rule,  or  by  the  rules  and  regu- 
lations of  the  board  of  standards  and  appeals, 
or  by  any  rules  promulgated  by  the  superin- 
tendent of  buildings,  under  sections  375  and 
876  of  the  Building  Code.  ^Matter  of  Brown- 
ing V.  Adamson,  176  App.  Div.  526,  162  N.  Y. 
Supp.  164,  affirmed  220  N.  Y.  585,  115  N.  E. 
1035.  Blackmar,  P.  J.,  and  Mills,  Rich,  Put- 
nam, and  Jaycox,  JJ.,  concur. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  ONE  HUNDRED  AND  THIRTY-ONE 
BOERUM  STREET  COMPANY,  a  corpora- 
tion, appellant  (Supreme  Court,  Appellate 
Division,  Second  Department  May  13,  1921.) 
Motion  for  leave  to  appeal  to  the  Court  of 
Appeals  granted.    Settle  order  on  notice. 


PEOPLE,  etc.,  v.  Guiseppe  RUSSO.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment May  20,  1921.)  Motion  to  dismiss  mp' 
peal  granted.    Order  filed. 


PEOPLE,  etc,  V.  Michael  SHERMAN.  (Su- 
preme Court  Appellate  Division,  First  Depart- 
ment May  6,  1921.)  Motion  to  dismiss  ap- 
peal granted.    Order  filed. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, ▼.  Blike  SIWINSKI,  appellant.  (Su- 
preme Court  Appellate  Division,  Second  De- 
partment May  o,  1921.)  Motion  for  hear- 
ing the  appeal  on  the  original  minutes  granted. 
Appellant,  however,  to  file  a  printed  brief  in 
accordance  with  the  rules  of  this  court 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  Edward  SMITH,  appellant.  (Supreme 
Court  Appellate  Division,  Second  Department. 
June  10,  1921.)  Judgment  of  conviction  of  the 
Court  of  Special  Sessions  affirmed  by  default 
Blackmar,  P.  J.,  and  Mills,  Rich,  Kelly,  and 
Manning,  JJ.,  concur. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, V.  S.  SIMRING  &  SONS.  Inc.,  appellant 
(Supreme  Court  Appellate  Division,  Second 
Department  May  6,  1921.)  Judgment  of 
conviction  of  the  Court  of  Special  Sessions  af* 


Digitized  by 


Google 


944 


188  NEW  YORK  SUPPLBMBtfT 


finned.     No   opinion.     Blackmar,   P.   J.,   and 

Milla,  Bich,  Putnam,  and  Jaycoz,  JJ.,  concur. 


PEOPLE  of  the  State  of  New  Tork,  respond- 
ents, V.  Adam  H.  STRAUB,  appellant.  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment. June  10,  1921.)  Judgment  of  con- 
viction modified,  by  reducing  the  term  of  im- 
prisonment to  two  years,  and  as  modified  af- 
firmed. No  opinion.  Blackmar,  P.  J.^  and 
Jaycoz,  J.,  concur.  Rich,  J.,  concurring  m  the 
following  memorandum :  I  would  reverse  ^  if 
I  could  on  the  ground  stated  by  Mr.  Justice 
Mills,  but  as  the  majority  of  the  court  are  for 
affirmance  I  have  concluded  to  join  with  the 
Presiding  Justice  and  Justice  Jaycoz  in  vot- 
ing for  the  reduction  of  the  sentence  to  two 
years.  Mills,  J.,  votes  to  reverse  and  grant 
a  new  trial  on  the  ground  that  the  trial  jus- 
tice committed  substantial  error,  to  the  preju- 
dice of  defendant,  in  admitting  in  evidence  the 
alleged  statement  made  by  the  complainant  to 
the  police  officer,  at  folios  162  to  171  of  the 
record.  Putnam,  J.,  votes  to  affirm  without 
modification. 

PEOPLE  of  the  State  of  New  Tork,  respond- 
ents, V.  Maz  SUSSER,  appellant.  (Supreme 
Court,  Appellate  Division,  Second  Department. 
June  10,  1921.)  Judgment  of  conviction  of  the 
Court  of  Special  Sessions  affirmed.  No  opin- 
ion. Blackmar,  P.  J.,  and  Mills,  Ridi,  Kelly, 
and  Manning,  JJ.,  concur. 


PEOPLE  of  the  State  of  New  York,  respond- 
ents, v.  Charles  TORTORA,  etc.,  appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department.  May  6,  1921.)  Judgment  of  con- 
viction of  the  County  Court  of  Kings  County 
affirmed.  No  opinion.  Blackmar,  P.  J.,  and 
Mills,  Rich,  Putnam,  and  Jaycoz,  JJ.,  concur. 


PEOPLE,  etc.,  Respts^^v.  Arthur  TOURBIL- 
LON,  otherwise  called  Don  R.  Collins,  Applt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  24,  1921.)  Judgment  affirmed. 
No  opinion.    Order  filed. 


PEOPLE  of  the  State  of  New  York,  plain- 
tiffs, V.  WESTCHESTER  COUNTY  NATION- 
AL BANK  OF  PEEKSKILL,  New  York,  de- 
fendant. (Supreme  Court,  Appellate  Division, 
Third  Department.  June  20,  1921.)  Judg- 
ment directed  for  the  plaintiffs  for  the  sum  of 
$25,000  damages  upon  the  facts  contained  in 
the  submission  of  the  controversy.  All  concur. 
Leave  to  appeal  to  the  Court  of  Appeals  is 
hereby  granted. 


PEOPLE,  etc.,  Respts.,  ▼.  Theodore  WOL- 
MER,  Applt  (Supreme  Court,  Appellate  Di- 
vision, First  Department  June  24,  1921.) 
Judgment  affirmed.    No  opinion.    Order  filed. 


PEOPLE  ex  r«L  Abraham  11  AYEBBIT, 
Respt,  V.  BirdUe  AVERETT,  Applt  (So- 
preme  Court,  Appellate  Division,  First  Depart- 
ment May  6,  1921.)  Order  affirmed,  with- 
out costs.     No  opinion.     Order  filed.- 


PEOPLE  ex  rel.  BUFFALO  CONSIOTORT 
OF  SUBLIME  PRINCES  OF  THE  ROYAL 
SECRET  OF  THE  VALLEY,  etc.,  Applt,  t. 
William  J.  BURKE  et  al.,  as  Assessors  of  tbe 
City  of  Buffalo,  Respts.  (Assessment  of  1916.) 
(Supreme  Court,  Appellate  Division,  Foortb 
Department  May  11,  1921.)  Appeal  dismiss- 
ed, without 'Costs,  upon  stipulatioB  filed 


PEOPLE  ex  rel.  James  A.  DELBHANTT, 
and  James  A.  Delehanty,  v.  John  F.  McIN- 
TYRE.  (Supreme  Court  Appellate  Division, 
First  Department  May  20,  1921.)  Motioo 
denied,  with  $10  costs.  Order  filed.  See,  also. 
196  App.  Div.  44,  187  N.  Y.  Supp.  897. 


PEOPLE,  etc.,  ex  rel.  John  L.  FALCONER, 
relator,  v.  Richard  E.  ENRIGHT,  as  Police 
pommissioner  of  the  City  of  New  York,  re- 
spondent (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  May  27,  1021.)  De- 
termination confirmed,  and  writ  dismiaaed,  with 
$50  costs  and  disbursements.  No  opinioo. 
Blackmar,  P.  J.,  and  Milla,  Ridi,  Potnam,  and 
Jaycox,  JJ.,  concur. 


PEOPLE,  etc.,  ex  rel.  Paul  HABBICH,  ap- 
pellant V.  Harry  C.  HONECK,  as  Warden,  etc 
and  another,  respondent  (Supreme  Court  Ap- 
pellate Division,  Second  Department  May  13, 
1921.)    Motion  for  stay  denied. 


PEOPLE,  etc.,  ex  rel.  Henry  HIHSCHBER6. 
relator,  v.  BOARD  OF  SUPERVISORS  Of 
ORANGE  COUNTY,  respondent  (Supreme 
Court  Appellate  Division,  Second  I>eptrt- 
ment  May  6^  1921.)  Motion  panted,  and  or- 
der signed. 


PEOPLE  ex  rel.  Knut  HUI/TMAN  et  al. 
Respts.,  V.  John  F.  GILCHRIST,  as  (DomnuB- 
sioner,  etc.,  Applt,  and  20th  Century  BrowD 
&  White  Taxicab  Association,  Inc.,  Applt 
(Supreme  Court,  Appellate  Diviaion,  First  De- 
partment May  20,  1921.)  Order  (114  Muse. 
Rep.  651,  188  N.  Y.  Supp.  61)  affirmed,  with 
$10  costs  and  disbursements.  No  opinion. 
Order  filed. 


PEOPLE  ex  rel  Knut  HULTMAN  et  sL  t. 
John  F.  GILCHRIST,  as  ComV,  etc.  (Su- 
preme Court  Appellate  Division,  First  De- 
partment June  17,  1921.)  Motion  denied, 
with  $10  costs.     Order  filed. 
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PEOPUD  ez  reL  Fnak  MacSHSKBT,  Applt., 
T.  Bichard  E.  ENBIGHT,  Police  Com'r, 
etc.,  Respt  (Supreme  Court,  Appellate  Di- 
Yislon,  First  Department.  May  20,  1921.)  Or- 
der (112  Misc.  Rep.  668,  184  N.  Y.  Sapp.  248) 
affirmed.    No  opinion.    Order  filed. 


MBMORANDUU  DBCI8I0N8 
(188  N.T.B.) 

June 
costs 
filed. 


PEOPLE  of  the  State  of  New  York  ex  rel. 
E.  H.  MIIiliEB  ▼.  George  C.  VAN  TUYI4,  Jr., 
Otto  H.  Kahn,  John  W.  flatten,  Alvin  W. 
Krech,  et  al.  (Supreme  Court,  Appellate  Di- 
vision, Third  Department  May  17,  1921.) 
Application  denied. 


PEOPLE  of  the  State  of  New  York  ex  rel. 
NEW  YORK  CENTRAL  RAILROAD  COM- 
PANY, relator,  v.  PUBLIC  SERVICE  COM- 
M1S310N,  SECOND  DISTRICT,  defendant. 
(Sapremei  Court,  Appellate  Diyi^on,  Third 
Department     May  17,  1921.)    Motion  denied. 


PEOPLE  of  the  State  of  New  York  ex  rel. 
NEW  YORK  CENTRAL  RAILROAD  COM- 
PANY  and  Erie  Railroad  Company  v.  PUBLIC 
SERVICE  COMMISSION.  SECOND  DIS- 
TRICT, Pennsylvania  Railroad  0>mpany,  and 
Delaware,  Lackawanna  &  Western  Railroad 
Company.  (Proceeding  to  revoke  certificate  of 
convenience  and  necessity  issued  to  the  Fron- 
tier Electric  Railway  Company.)  PEOPLE 
of  the  State  of  New  York  ex  rel.  NEW  YORK 
CENTRAL  RAILROAD  COMPANY  and  Erie 
Railroad  Company  r.  PUBLIC.  SERVICE 
COMMISSION,  SECJOND  DISTRI(3T,  Penn- 
sylvania Railroad  (Company,  and  Delaware, 
Lackawanna  &  Western  Railroad  Company. 
(Proceeding  by  Pennsylvania  Railroad  Com- 
pany and  Delaware,  Lackawanna  &  Western 
Railroad  Company  to  acquire  the  capital  stock 
of  the  Frontier  Railway  Company.)  (Supreme 
Court.  Appellate  Division,  Tiaii  Department 
May  17,  1921.)  Motion  denied. 


PEOPLE,  etc.,  ex  rel.  Adeline  PALMER, 
appellant,  v.  Harry  WOLKOFF,  respondent 
(Supreme  Court,  Appellate  Division,  Second 
f)epartment.  April  22,  1921.)  Order  affirmed, 
-with  $10  costs  and  disbursements.  No  opin- 
ion. Blackmar,  P.  J.,  and  Mills,  Rich,  Putnam, 
and  Kelly,  JJ.,  concur. 


PEOPLE  ex  rel.  PENNSYLVANIA  R.  R. 
CO.  V.  John  P.  LEO  et  al.  (Supreme  Court 
Appellate  Division,  First  Department  June 
3,  1921.)  Motion  granted.  Question  to  be 
certified  on  settlement  of  order.  Settle  order 
on  notice.  See,  also,  196  App.  Div.  426,  188 
N.  Y.  Supp.  226. 


PEOPLE  ex  reL  Abraham  RUTH,  Applt,  t. 
John  P.  LEO  et  al.,  etc.,  Respts.    (Supreme 
Court,  Appellate  Division,  First  Department 
188  N.Y.S.— 60 


17.    1921).      Order 
and  disbursements. 
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affirmed,   with   $10 
No  opinion.    Order 


PEOPLE  ex  rel.  Jane  SMITH,  Respt,  t. 
Edgar  6.  SMITH,  Applt  (Supreme  Court,  Ap- 
pellate Division,  First  Department  May  6, 
1921.)  Orders  affirmed,  with  $10  coats  and 
disbursements.     No  opinion.     Order  filed. 


PEOPLE,  etc,  ex  reL  Winifred  SULLIYAN, 
appellant  v.  James  J.  (X>NWAY,  a  City  Magis- 
trate of  the  City  of  New  York.  (Supreme 
Court,  Appellate  Division,  Second  Department 
June  10,  1921.)  Motion  for  stay  granted,  with- 
out costs,  upon  the  pound  that  there  is  a  ques- 
tion that  ought  to  be  decided  b^r  the  court  as 
to  whether  or  not  the  information  sufficiently 
charges  a  crime  to  confer  jurisdiction  apoo  the 
magistrate. 

PEOPLE  ex  rel.  Frank  D.  WOOD,  as  Over- 
seer of  the  Poor,  Respt.,  v.  Alfred  PESCHKA, 
Applt.  (Supreme  Court  Appellate  Division, 
Fourth  Department  May  18,  192L)  Judg- 
ment affirmed.    All  concur. 


PEOPLE  ax  reL  Rudolph  ZINSSER  ▼.  (3er* 
trude  B.  ZINSSER.  (Supreme  Ck>urt  Appel- 
late Division,  First  Department  May  20, 
1921.)  Motion  denied,  with  $10  costs.  Order 
filed. 


John  PERMENTO,  appellant  ▼.  Robert  H. 
STORY  and  Sanford  Storjr,  respondents.  (Su- 
preme (>ourt  Appellate  Division.  Second  De- 
partment. June  10,  1921.)  Judgment  unani- 
mously affirmed,  with  costs,  upon  authority  of 
Weigand  v.  United  Traction  O).,  221  N.  Y.  39, 
116  N.  E.  346,  Dolfini  v.  Erie  R.  Co.,  178  N. 
Y.  1,  70  N.  E.  68,  and  Farrell  v.  Fire  Insur- 
ance Salvage  (Dorp.,  189  App.  Div.  795,  179  N. 
Y.  Supp.  477.  In  Austin  v.  Long  Island  R.  R. 
Co.,  69  Hun,  67,  23  N.  Y.  Supp.  193,  affirmed 
140  N.  Y.  639,  35  N.  E.  892,  and  Kaplan  v. 
Posner,  192  App.  Div.  59,  182  N.  Y.  Supp.  612, 
cited  by  appellant  there  was  evidence  of  ob- 
structions to  plaintiff's  view  of  the  approach- 
ing train  or  vehicle,  which  is  entirely  absent  in 
the  case  at  bar.  In  the  case  at  bar  plaintiff 
testified  that  there  was  no  obstruction. 


Nicholas  D.  PETERS  et  al.,  Applts.,  t. 
Louise  ADAMS,  Respt.  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  May  11, 
1921.)  Judgment  affirmed,  with  costs.  All 
concur. 


Minnie  E.  PETTIT,  appellant  v.  VILLAGE 
OF  ROCKVILLE  CENTRE,  respondent  (Su- 
preme Ck)urt  Appellate  Division.  Second  Do* 
partment     June  10,  1921,)     Ju^ment  unan^ 
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mously  affirmed,  with  costs.    No  opinion.    Man- 
ning, J.,  not  sitting. 

John  M.  PFAUDLEK,  Applt,  ▼.  PFAUI>- 
LER  CO.,  Kespt  (Supreme  Court,  Appellate 
Division,  Fourth  Department.  May  11.  1921.) 
Motion  granted,  and  appeal  dismissed,  with 
costs.  See,  also^  114  Misc.  Rep.  477,  186  N. 
Y.  Supp.  725. 


PHBNIX  CHEESE  CO.,  Respt.,  ▼.  JUTZ- 
PFLUKB  PACKING  CO..  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
June  8,  1921.)  Order  affirmed,  with  |10  costs 
and  disbursements.  No  opinion.  Merrell,  J., 
dissents.     Order  filed. 


Abraham  PHII/LIPS,  Respt,  v.  KANO 
REAI/TY  CO.,  Inc.,  Applt  (Supreme  Court, 
Appellate  Division,  First  Department  May  6, 
1921.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements; the  date  for  the  examination  to 
proceed  to  be  fixed  in  the  order.  No  opinion. 
Settle  order  on  notice. 


In  the  matter  of  the  claim  for  compensation 
of  Raffaelo  PICUILLO,  claimant,  ▼.  JESSOPH 
CO.,  Inc.,  employer,  and  Employers*  Mutual 
Insurance  Company  of  New  York,  insurance 
carrier,  applts.  (Supreme  Court  Appellate  Di- 
vision, Tiiird  Department.  May  17,  1921.; 
Award  unanimously  affirmed. 


Benjamin  PITOFF  v.  WESTINGHOUSB, 
CHURCH,  KERR  &  CO.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  June  B, 
1921.)  Motion  denied,  with  $10  costs.  Order 
filed. 


Ludwig  M.  PLASCH,  appellant  v.  Louis 
STREEM,  respondent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June  IQ, 
1921.)  Judgment  and  order  of  Uic  County 
Court  of  Orange  County  reversed,  with  costs, 
and  the  judgment  of  the  justice  of  the  peace  af- 
firmed, with  costs,  upon  the  ground  that  the 
justice  of  the  peace,  having  had  the  witnesses 
before  him,  was  better  able  to  judge  of  the 
weight  of  the  evidence  than  the  county  judge,  as 
that  question  depended  upon  the  credibility  of 
the  opposing  witnesses.  Blackmar,  P.  J.,  and 
Mills^  Rich,  Putnam,  and  Jaycoz,  JJ.,  concur. 


Lottie  POLAK,  Applt.,  v.  Samuel  POLAK, 
Respt  (Supreme  Court,  Appellate  Division, 
First  Department  May  6,  1921.)  Order  mod- 
ified, as  istated  in  order,  and,  as  so  modified, 
affirmed,  without  costs.  No  opinion.  Order 
filed. 


Nettie  POLANS^Y,  Respt,  ▼.  Frank  TtJMA 
et  al.,  impld.,  etc.,  Applts.  (Supreme  Oourt,  Ap- 
pellate Diylsion,  First  Department     June  17, 


1921.)  Order  reverse,  with  flO  costs  and  dls- 
bursementSk  and  motion  granted,  with  ^0  eoets. 
No  opinion.     Order  filed. 


George  N.  POLITIKAS,  Respt,  v.  Raymond 
T.  MALLERY,  as  sheriff,  etc.,  and  Charles  P. 
Johns,  Applts.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department  May  UU  1921.) 
Judgment  and  order  affirmed,  with  costs.  All 
concur. 


Roy  J.  POMEROY  v.  NEW  YORK  HIPPO- 
DROME  CORPORATION.  (Supreme  Court 
Appellate  Division,  First  Department  Juns 
17,  1921.)  Motion  denied,  with  $10  costa.  Or- 
der filed.  == 

Almerindo  PORTFOLIO  ▼.  Harry  RUBIN. 
(Supreme  Court  Appellate  Division,  First  De- 
partment May  6, 1921.)  Motion  granted.  Oi^ 
fler  filed.  See,  also,  196  App.  Div.  816,  187  N. 
Y.  Supp.  302. 


William  POWERS,  respondent  ▼.  BROOK- 
LYN, QUEENS  COUOTY  ft  SUBURBAN 
RAILROAD  COMPANY,  appellant  (Supreme 
Court  Appellate  Division,  Second  Department 
June  3,  1921.)  Judgment  reversed,  and  new 
trial  granted,  with  costs  to  the  appellant  to 
abide  the  event,  on  the  ground  that  the  verdict 
is  against  the  evidence,  and  the  findings  of  fact 
implied  in  the  verdict  of  the  jury  that  the  de- 
fendant was  negligent  and  tiie  plaintiff  free 
from  contributory  negligence  Are  disapproved. 
Blackmar,  P.  J.,  and  Mils,  Rich,  Putnam,  and 
Jaycoz,  JJ.,  concur. 


Westervelt  PRENTICE,  respondent  T.  Dan- 
iel SEIBBRT  and  Anna  Lena  Seibert  appel- 
lants. (Supreme  Court  Appellate  Division, 
Second  Department  May  13,  1921.)  Judg- 
ment unanimously  affirmed,  with  costs.  No 
opinion. 


Ernest  B.  PRENTISS,  Respt.  t.  DIRECT- 
OR GENERAL  OF  RAILROADS,  Applt. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  May  18,  192L)  Judgment  and 
order  affirmed,  with  costs.    AH  concur. 


Calvin  P.  PRESCOTT  and  Arthur  W.  Pres- 
cott  copartners  doing  business  under  the  firm 
Dame  and  style  of  Prescott  Supply  Company, 
respts.,  V.  M.  WUliam  PROBST,  applt  (Su- 
preme Court,  Appellate  Division,  Third  Depart- 
meut.  May  17,  1921.)  Order  unanimously  af- 
firmed,  with  $10  costs  and  disbursements. 


PSAKI  ft  CO.,  Inc..  Respt,  y.  Francisco  de 
las  Penas  R0DRIGUE2:,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
June  IT,  1921.)  Order  affirmed,  with  $10  costs 
and  disbursements.    No  opinion.    Order  filed. 
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Levi  PUTBIAN,  xespt,  ▼.  William  J.  AD- 
AMS, applt.  (Supreme  Court,  Appellate  Divi- 
aiou.  Third  Department.  May  5,  1921.)  Order 
unanimously  a&rmed,  with  $10  costs  and  dis*. 
bursementa. 
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In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law  made 
by  Henry  QUICK,  claimant,  respt.,  v.  FKBD  E. 
ILLSTON  ICE  COMPANY,  employer,  and  Ice 
Dealers'  Mutual  Insurance  Company,  carrier, 
applts.  (Suprema  Court,  Appellate  Division, 
Third  Department  May  17,  1921.)  Motion 
denied. 


W.  H. 


KALPH  L.  FULLES  &  CO.,  Inc.,  ▼•  W.  H 
F.  JOHDAN,  JR.,  Inc.  (Supreme  Court,  Ap 
pellate  Division,  First  Department.  May  tS« 
11)21.)  Motion  denied,  with  $10  costs.  Order 
filed. 


Matter  of  James  L.  RANDOLPH,  deceased. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  17,  1921.)  Motion  to  dismiss 
appeal  denied,  and  deposit  in  lieu  of  undertak- 
ing and  notice  thereof  permitted  to  be  made 
and  given  nunc  pro  tunc  as  of  date  of  filing  no- 
tice of  appeal.    Order  filed. 


George  B.  READ,  Applt.,  v.  Frances  A.  CIT- 
BON,  also  known  as  Frances  A.  Camocban, 
Kespt.  (Supreme  Court,  Appellate  Division, 
First  Department.  June  17,  1921.)  Order 
modified,  as  stated  in  order,  and,  as  so  modi- 
fied, affirmed.     No  opinion.    Order  filed. 


Christina  R£S;SE,  Respt,  v.  Nelson  T.  BAR- 
RETT, Applt.  (Supreme  Court,  Appellate  Di- 
vision, Fourth  Department.  May  11,  1921.) 
Judgment  and  order  affirmed,  with  costs.  All 
concur. 

Lorenz  REICH  ▼.  Alexander  S.  COCHRAN 
et  al.  (Supreme  Court,  Appellate  Division, 
First  Department.  May  6,  1921.)  Motion  de- 
nied, with  $10  costs.  Order  filed.  See,  also, 
196  App.  Div.  248,  187  N.  Y.  Supp.  53. 


In  the  matter  of  the  daim  for  compensation 
under  the  Workmen's  Compensation  Law  made 
by  Aksel  Emil  REINHARDT,  claimant,  respt., 
▼.  NEWPORT  FLYING  SERVICE  CORPOR- 
ATION, employer,  and  Aetna  Life  Insurance 
Company,  insurance  carrier,  applts.  (Supreme 
Court,  Appellate  Division,  Third  Department. 
May  17,  1921.)     Award  unanimously  affirmed. 


Andrew  B.  REMICK,  appellant,  t.  Christiane 
CARLSON  and  John  Carlson,  eta,  respond- 
ents. (Supreme  Court,  Appellate  Division, 
Second  Department.  June  3,  1921.)  Judgment 
unanimously  affirmed,  with  costs.    No  opinion. 


Andrew  B.  REMICK,  appellant,  ▼.  Christiane 
CARLSON  and  John  Carlson,  etc.,  respondents. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  June  3,  1921.)  Motion  for  stay 
denied,  without  costs. 


REPUBLIC  PACKING  CORPORATION, 
Respt,  V.  John  Barton  PAYNE,  as  Director 
General  of  Railroads,  etc.,  Applt  (Supreme 
Court  Appellate  Division,  Fourth  Department. 
May  20,  1921.)  Order  affirmed,  with  $10 
costs  and  disbursements,  with  leave  to  the  de- 
fendant to  plead  over  within  20  days,  upon  pay- 
ment of  the  costs  of  the  motion  and  of  this  ap- 
peaL    All  concur. 


William  H.  REXFORD,  Respt,  v.  Channcey 
FRAZIER.  Applt  (Supreme  Court,  AppelUte 
Division,  Fourth  Department  May  20,  1921.) 
Judgiflent  affirmed,  with  costs.  Held,  while  we 
are  of  the  opinion  that  a  judgment  for  the  de- 
livery of  an  undivided  one-half  of  some  of  the 
property  in  question  cannot  be  sustained,  yet 
in  view  of  the  fact  that  the  property  has  been 
sold  as  appears  by  statement  made  upon  the 
argument,  and  the  avails  thereof  are  in  the 
hands  of  the  constable  for  distribution,  we 
think  the  judgment  may  properly  be  affirmed. 
All  concur. 


Mary  E.  RILEY,  substituted  as  plff.,  etc., 
Applt,  y.  James  McGEE  et  al.,  Respts^  Impld. 
with  James  Lawton'  et  al.,  Applts.  (Suprema 
Court,  Appellate  Division,  First  Department 
June  10,  1921.)  Judgment  affirmed,  with  costs. 
No  opinion.    Order  filed. 


In  the  matter  of  the  claim  of  Harry  RIVER, 
claimant,  respt.,  for  compensation  under  the 
Workmen's  Compensation  Law,  v.  PRUSSACK 
ELECTRIC  CO.,  employer,  and  Zurich  General 
Accident  &  Liability  Insurance  Co.,  Ltd.,  in- 
surance carrier,  applts.  (Supreme  Court  Ap- 
pellate Division.  Third  Department.  May  17, 
1921.)    Award  unanimously  affirmed. 


Helen  ROBERTSON,  respt,  v.  Earl  ROB- 
ERTSON, applt  (Supreme  Court  Appellate 
Division.  Third  Department  May  17,  1921.) 
Order  unanimously  affirmed,  with  $10  costs  and 
disbursements. 


David  ROBSON  v.  Nathan  J.  MILLER  et  al. 
(Supreme  Court  Appellate  Division,  First  De- 
partment June  3,  1921.)  Application  de- 
nied, with  $10  costs.    Order  signed. 


In  the  matter  of  summary  proceedings  by 
ROCKAWAY  POINT  COMPANY,  Inc.,  re- 
spondent ▼.  Nils  FRIBERG,  appellant  (Su- 
preme Court,  Appellate  Division^  Second  De- 
partment June  3,  1921.)  Motions  for  stay 
granted,  so  far  as  to  stay  execution  of  warrant, 
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upon  conditioii  tbat  appellant  perfect  botli  ap- 
peals and  bring  cases  on  for  argument  on  Tues- 
day, Tone  14,  1021;  otherwise,  motions  denied, 
with  110  costs. 

Elon  S.  ROGERS,  respondent,  t.  Lottie 
Remsen  SN0DGRA9S,  a]M>ellant  (Supreme 
Court,  Apoellate  Division,  Second  Department. 
April  22,  1921.)  Judgment  and  order  unani- 
mously affirmed,  with  costs.    No  opinion. 


an  ROSENBERG  v.  PARKER  SHEET 
'AL  WORKS  et  aL  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  June  B, 
1921.)  Motion  to  dismiss  appeal  granted,  with 
$10  costs,  unless  appellant  comply  with  terms 
for  order.     Order  filed. 


Jacob  ROSENBERG,  respondent,  v.  Morton 
ROSENBERG,  et  al.,  as  executors  and  trustees, 
etc.,  appellants.  (Supreme  Court,  Appellate 
Division,  Second  Department  May  27.  1921.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Blackmar,  P.  J.,  and  Mills, 
Rich,  Putnam,  and  Jaycox,  JJ.,  concur. 


Philip  R0SENBLT7M,  respondent,  v.  Morris 
ROSEN,  appellant  (Supreme  Court,  Appel- 
late Division,  Second  Department.  June  3, 
1921.)  Motion  denied,  on  •  condition  that  ap- 
pellant perfect  the  appeal,  place  the  case  on 
the  October  calendar,  and  be  ready  for  argu- 
ment when  reached;  otherwise,  motion  granted, 
with  f  10  costs. 


Samuel  ROSENTHAL  et  aL  ▼.  Stanley  E. 
SELONICJK  et  aL  (Supreme  Court  Appel- 
late Division,  First  Department  June  24, 
1921.)  Application  denied,  with  $10  costs. 
Order  signed. 


Gussie  ROSENZWEIG,  appellant,  v.  DIME 
SAVINGS  BANK  OF  WILLIAMSBURG  and 
Bamet  Rosenzweig,  respondents.  (Supreme 
Oourt,  Appelate  IMvision,  Second  Depart- 
ment June  10,  1921.)  The  real  ownership  of 
this  bank  deposit,  and  how  far  it  was  known 
to  Mr.  RosensEweig,  seem  doubtful,  and  we 
therefore  afford  the  plaintiff  a  new  trial.  Hence 
the  judgment  and  findings  numbered  4,  5,  and 
6,  are  severally  reversed,  with  the  conclusion 
of  law,  as  against  the  weight  of  the  evidence, 
and  a  new  trial  is  granted,  with  costs  to  ap- 
pellant to  abide  the  event  Blackmar,  P.  J., 
and  Mills,  Rich,  Putnam,  and  Jaycox,  JJ.,  con- 
cur. 


In  the  Matter  of  Francis  H.  ROSS,  dec'd. 
(Sopreme  Court,  Appellate  Division,  First  De- 
partment June  8,  1921.)  Order  (187  N.  Y. 
Supp.  558)  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 


David  J.  ROSS,  respondent,  t.  WiSiam  H. 
BARRETT,  as  president  of  the  Adams  Bzpre6& 
Company  appeuant  (Supreme  Ooort,  Appe- 
late Division,  Second  Department.  May  0, 
1921.)  Motion  for  leave  to  appeal  to  the  Gooit 
of  Appeals  denied. 


ROTARY  SHIRT  CO.,  Respt,  t.  Adolph 
GLUCE,  Applt  (Supreme  Court,  AppeOste 
Division,  First  Department  May  27,  1921.) 
Judgment  and  order  affirmed,  with  coats.  No 
opinion.    Order  filed. 


ROTARY  SHERT  CO.  t.  Adolph  QIAJCK. 
(Supreme  Court,  Appellate  Division,  First  De- 
partmenjt  June  17,  1921.)  Motion  diamlased. 
with  91O1  costs,  and  stay  vacated.    Order  filed. 


ST.  NICHOLAS  AVE.  PRBSBYTBBIAN 
CHURCH,  laespt,  v.  BEAVER  BNGINBER- 
ING  &  OONTRACJTING  CO..  Applt  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment May  iJ,  1921.)  Judgment  affirmed, 
with  costs.    No  opinion.    Order  filed. 


Guisbno  SALUSTO.  Respt,  v.  NORWICH 
PHARMACAL  CO.,  Applt.  (Sopreme  Court 
Appellate  Division,  First  Department  June 
17,  1921.)  Order  affirmed,  with  $10  costs  and 
disbursements.  No  opinion.  Smith  ^twl  Green- 
baum,  JJ.,  dissent    Order  filed. 


S.  OANDEL  CO.,  Inc.,  t.  Abraham  RAT- 
KOWSKY.  (Supreme  Court  AppeQate  Di- 
vision, First  Department  May  6,  1921.)  Mo- 
tion to  dismiss  appeal  eranted,  with  $10  costs, 
unless  appellant  complies  with  tenna  of  or- 
der.   Order  filed. 


S.  OANDEL  CO.,  Inc.,  Respt,  t.  Abraham 
RATKOWSKY,  Applt  (Supreme  Court  Ap- 
pellate Division,  First  Department.  June  17, 
1921.)  Judgment  and  order  affirmed,  witii 
costs.    No  opinion.    Order  filed. 


In  the  matter  of  summary  proceedings  by 
Frederick  SCHAFBUCH,  respondent  t.  Mar- 
garet WALE,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  May  20. 
1921.)  Final  order  of  the  City  Court  of  Mt 
Vernon,  awarding  landlord  possession,  af- 
firmed, with  costs.  No  opinion.  Bladunar,  P. 
J.,  and  Mills,  Rich,  Putnam,  and  Jaycox,  JJ^ 
concur. 

Annie  SCSOALL  t.  S.  MONDAY  &  SONS. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  S,  1921.)  Motion  to  dismiss 
appeal  granted,  with  $10  costs.    Order  filed. 
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Charles  SOSAIiU  an  intest.  Cite.,  t.  &  MON- 
DAY &  SONS.  (Supreme  Court,  Appellate  Di* 
yision,  First  Department.  June  3^  1021.)  Mo- 
tion to  dismias  appeal  granted,  with  $10  costs. 
Order  filed. 


Percy  0.  SCHBUBR  et  al.,  Respts.,  y.  Milton 
A.  H£KZIG,  Applt.  (Supreme  Court,  Appel- 
late Division,  First  Department.  June  17, 
1921.)  Order  affirmed,  witli  $10  costs  and  dis- 
bursements. The  date  for  the  examination  to 
proceed  to  be  fixed  in  the  order.  No  opinion. 
Settle  order  on  notice. 


Minnie  SCHLBIDER,  Respt.,  y.  Flojd  W. 
PINOH,  Applt  (Supreme  Ck)urt,  Appellate 
Division,  First  Department.  June  24,  1921.) 
Order  affirmed,  ynth  $10  costs  and  disburse- 
ments.   No  opinion.    Order  filed. 


In  the  matter  of  the  daim  of  Bertha 
SCHOI/rZHAUBB,  dependent  mother,  and 
dependent  sisters,  clainumts,  respts.,  on  ac- 
count of  the  death  of  Irma  Dale  Scholtshauer, 
deceased,  for  compensation  under  the  Work- 
men's Compensation  Law,  y.  C.  &  !».  LUNQH 
COMPANY,  employer,  and  Zurich  General  Ac- 
cident &  liability  Insurance  Company,  Ltd., 
insurance  carrier,  applts.  (Supreme  Court, 
Appellate  Division,  Third  Department.  May 
17,  192L)     Award  unanimously  affirmed. 


Charles  SCHULTZ,  Respt,  v.  NIAGARA 
STEEL  FINISHING  CO..  et  al.,  Applts.  (Su- 
preme  Court,  Appellate  DivisioD,  Fourth  De- 
partment May  11,  1921.)  Motion  for  leave 
to  appeal  to  Court  of  Appeals  denied,  with  $10 
costs. 


In  the  matter  of  Rufus  L.  SCOTT,  Jr.,  an  at- 
torney. (Supreme  Court,  Appellate  Division, 
First  Departx^ent  June  24^  1921.)  Refer- 
ence ordered  to  Hon.  John  W.  Goff,  Official  Ref- 
eree.   Settle  order  on  notice. 


Harold  H.  SEATON,  Respt.,  v.  Henry  WBIS- 
MANN,  as  Receiver,  etc,  impld.  etc..  Applt 
(Supreme  Court,  Appellate  Division,  First  De- 

Sartment.      June    17,    1921.)      Judgment    af- 
rmed,  with  costs.    No  opinion.    Order  filed. 


Fred  O.  SBAVBR,  appellant,  T.  LINDSAT 
LIGHT  COMPANY,  respondent.  (Supreme 
Court.  App€41ate  Division,  Second  Department. 
May  6,  ±921.)  Motion  denied,  without  costs. 
See,  also,  196  App.  Dlv.  397.  187  N.  Y.  Supp. 
622.  __ 

James  O.  SBBHINa,  Respt.,  y.  George  R. 
GRAVES,  as  trustee,  etc.,  et  al.,  Applts.  (Su- 
preme Court,  Appellate  IMvision,  Fourth  De* 
partment.    May  11, 1921.)    Order  reversed,  and 


motion  denied,  hot  mder  the  elrcomstanees, 
without  costs.  Held,  that  in  view  of  the  dental 
and  allegations  contained  in  the  answer,  which 
is  verified,  the  court  erred  in  striking  out  the 
answer  as  sham  upon  affidavits  controverting 
the  allegations  of  the  answer.    All  concur. 


In  the  liatter  of  the  Intermediate  Judicial 
Settlement  of  the  AccounU  of  SECURITY 
TRUST  CO.,  as  executor,  etc.,  of  James  G. 
ARDREY,  deceased.  (Supreme  Court  Appel- 
late Division,  Fourth  Department.  May  18, 
1921.)  Motion  for  leave  to  appeal  to  Court 
of  Appeals  denied,  with  |10  costs. 


Clara  L.  SELDEN,  as  Committee,  etc., 
Applt,  y.  B.  T.  BABBIT.  Inc.,  Respt  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment June  10.  1921.)  Order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


In  the  Matter  of  SERVICE  STREET,  etc. 
(Supreme  Court  Appellate  Division,  First  De- 
partment June  8,  1921.)  Motion  denied,  with 
SIO  costs.    Order  filed. 


Israel  SHAPIRO  et  al.  y.  Abraham  EP- 
STEIN et  al.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  June  24,  1921.)  Ap- 
plication denied,  with  $10  costs.    Order  signed. 


Henry  SHAPIRO  et  al.,  Respts.,  y.  KEN- 
MARE  AUTO  CO..  Inc.,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  10.  1921.)  Judgment  and  order  affirmed, 
with  costs.  No  opinion.  Greenbaum,  J.,  dis- 
sents. Dowling,  J.,  dissents,  on  the  eround 
that  the  plaintiffs  have  failed  to  establish  that 
they  procured  a  customer  who  was  financially 
able  to  enter  into  a  lease  or  sublease  of  the 
premises  in  auestlon.    Order  filed. 


Munson  G.  SHAW  et  al.,  Respts.,  y.  MIL- 
TON MANUFACTURING  CO.,  Ltd.,  Applt 
(two  cases).  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  June  17,  1921.) 
Order  affirmed,  with  $10  costs  and  disburse- 
ments. No  opinion.  Page  and  Greenbaum,  JJ., 
dissent    Order  filed. 

Charles  W.  SHERWOOD,  Appellant,  y. 
Thomas  B.  COFFEY,  respondent  (Supreme 
Court,  Appellate  Division,  Second  Department 
April  22,  1921.)  Motion  for  reargument  de- 
nied, without  costs.  See,  also,  196  App.  Dlv. 
906,  188  N.  Y.  Supp.  159. 


aarles  W.  SHERWOOD,  appellant,  t. 
Thomas  B.  COFFEfT,  respondent  (Supreme 
Court  Appellate  Division,  Second  Department 
May  13,  1921.)    Motion  denied,  wlthont  costs. 
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SHERWOOD  CO.,  Applt.,  y.  Otto  VOLKBN- 
ING,  Respt.  (Supreme  Court,  Appellate  Di- 
vision, First  Departmeut  May  20,  1921.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.     Order  filed. 


SHERWOOD  CO.  v.  Otto  VOLKENING. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  17,  1921.)  Motion  denied, 
with  $10  costs.    Order  filed. 


Alice  R.  SHEVLIN  v.  George  A.  SHEVLIN. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  17,  1921.)  Motion  to  dismiss 
appeal  granted.    Order  filed. 


In  the  matter  of  the  application  of  Wilhur 
SHUTE,  as  president  of  Local  Union  No.  390, 
for  a  writ  of  mandamus,  appellant,  v.  UNIT- 
ED ASSOCIATION  of  PLUMBERS  & 
STEAMFITTERS  OF  UNITED  STATES  and 
CANADA,  respondent.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  April 
22,  1921.)  Order  a^rmed.  with  $10  costs 
and  disbursements.  No  opinion.  Blackmar,  P. 
J.,  and  Mills,  Putnam,  Kelly,  and  Jaycox,  JJ., 
concur. 


SIMON  &  KKIVIT  CX).,  Inc.,  Respt.,  v. 
Kolman  LURIA,  Applt.  (Supreme  Court,  Ap- 
pellate Division,  First  Department.  May  27, 
1921.)  Judgment  affirmed,  with  costs.  No 
opinion.    Order  filed. 


Herbert  S.  SISSON,  as  State  Commissioner 
of  Excise,  Respt.,  v.  Leo  H.  GEISE,  Applt 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  May  11,  1921.)  Order  affirmed 
witn  costs.  All  concur,  except  Lambert  and 
Clark,  JJ.,  who  dissent 


Ralph  M.  SITTERLEY,  Respt,  t.  James  E. 
SITTERLEY,  Applt  (Supreme  Court,  Appel- 
late Division,  First  Department  May  20, 
1921.)  Order  modified,  by  limiting  examina- 
tion to  showing  facts  necessary  to  procure 
an  interlocutory  judgment,  to  wit,  to  establish 
the  partnership,  and,  as  so  modified,  affirmed. 
The  date  for  the  examination  to  proceed  to  be 
fixed  in  the  order.  No  opinion.  Settle  order  on 
notice. 


Del^ncey  T.  SMITH  et  al.,  Respts.,  v.  Win- 
der E.  GOLDSBOROUGH,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department. 
June  24,  1921.)  Judgment  affirmed,  with  costs. 
No  opinion.  Greenbaum,  J.,  dissents.  Order 
filed.  See,  also,  179  App.  Div.  769.  167  N.  Y. 
Supp.  297. 


Anna   J.    SMITH,   Respt,   v.   INTBRBOR- 
OUQH  RAPID  TRANSIT  CO.,  Aw)lt     (Su- 


preme  Court,  Appellate  Division,  First  t>epart- 
ment  May  13,  192L)  Order  affirmed,  with 
costs.    No  opinion.    Order  filed. 


Thomas  J.  SMITH,  appellant,  v.  CSiarles  J. 
ODELL  et  al.,  as  trustees,  etc,  and  others,  re- 
spondents. (Supreme  Court,  Appellate  Division, 
Second  Department  May  13,  1921.)  MotioQ 
granted,  without  costs.  Blackmar,  P.  J..  aDd 
Mills,  Rich,  and  Putnam,  JJ.,  ooncar.  Jaycoi, 
J.,  not  voting. 

SNARE  &  TRIBST  CO.,  Respt,  v.  GIX)BE 
INDEMNITY  CJO.,  Applt  (Supreme  Conrt, 
Appellate  Division,  First  Department.  May  13, 
1921.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 


Herbert  R.  SNYDER,  Respt,  t.  Charles 
PUTZEL,  Applt.  (Supreme  Court,  Appellate 
Division,  First  Department.  June  10.  1921.) 
Order  reversed,  and  motion  for  new  trial  jrrant- 
ed,  with  costs  to  appellant  to  abide  event,  on 
the  ground  that  the  verdict  was  against  the 
weight  of  evidenoe.  Dowling  and  Merrell,  JJ.. 
dissent    Order  filed. 


SOCIETE  BORDELAISE  DB  CO.V- 
SERVES  &  PRODUITS  ALIMENTAIRES, 
Applt,  V.  WOOD  &  SELICK,  Respt  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment May  13,  1921.)  Judgment  snd*  order 
affirmed,  with  costs.  No  opinion.  Order  filwl 
See,  also,  188  App.  Div.  267, 177  N.  Y.  Supp.  K 


Mary  SODA  HO  and  Philip  Sodaro.  respond- 
ents, V.  Louis  SIMON  and  William  Simon,  etc.. 
appellnnts.  (Supreme  Court,  Appellnte  Divi- 
sion, Second  Department  June  3.  1921.)  Ap- 
plication denied,  with  $10  costs. 


Samuel  SONTN,  Respt.  v.  Max  N.  NATNN- 
SON,  Applt  (Supreme  Court,  Appellate  Divi- 
sion, First  Department  May  20.  1921.)  0^ 
der  affirmed,  with  |10  costs  and  dishursempnts. 
Bill  of  particulars  to  be  served  within  10  days. 
No  opinion.    Order  filed. 


In  the  Matter  of  the  application  of  SOUTH 
BUFFALO  RAILWAY  CO.  for  leave  to  con- 
struct  its  road  across  Lakeview  Avenue  in  town 
of  Hamburg,  N.  Y.  (Supreme  Court  Appel- 
late Division,  Fourth  Department  May  1!U. 
1921.)     Order  affirmed,  with  costs.    All  concur. 


SPENCER  KELLOGG  &  SONS,  Inc.,  Respt 
V.  HUDSON  TRADING  CO..  AtoR  (Su- 
preme Court,  Appellate  Division,  Fourth  De- 
partment.    May  20,  1921.)     Motion  far  stay 
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pending  appeal  denied,  witiiont  prejudice  to  an 
application  at  the  Trial  Term  for  a  stay  or 
postponement  of  the  trial. 


Eliza  Jane  SPERRIN,  Respt.,  y.  Frauds  a 
S3RNSHAW,  Applt.  (Sapreme  Court  Appel- 
late Division,  Fourth  Department  May  18» 
1921.)  Judgment  affirmed,  with  costs.  All  oon- 
cur. 


In  the  matter  of  the  petition  of  Augusta  H. 
SPERRY  to  revoke  the  letters  testamentary 
heretofore  issued  to  Charles  H.  Corbett,  as  ex- 
ecutor, etc.  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department.  April  22, 1021.)  Mor 
tion  denied,  on  condition  that  appellant  pay  $10 
costs  of  the  motion  within  10  days ;  otherwise, 
motion  granted. 


SPIELBERGER  ▼.  RANKIN.  (Supreme 
Court,  Appellate  Term,  First  Department  May 
26,  1921.)  Appeal  from  City  Court  of  New 
York,  Trial  Terra.  Action  bv  William  J.  Spiel- 
berger  against  William  Rankin.  From  a  judg- 
ment of  the  City  Ck)urt  in  favor  of  plaintiff,  en- 
tered on  the  verdict  of  a  jury,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

PER  (jURIAM.  Plaintiff  sued  for  commis- 
sion for  having  procured  a  purchaser  for  prop- 
erty owned  by  plaintiff.  This  appeal  is  based 
upon  the  claim  that  it  wa^  not  shown  that  the 
proposed  purchaser  bad  the  ability  to  purchase. 
On  the  record  presented  to  us  it  mny  well  be 
doubted  whether  there  was  a  scintilla  of  evi- 
dence of  the  purchaser's  ability.  Indeed,  were 
any  inference  permissible,  it  would  be  to  the 
contrary.  Judgment  reversed,  and  new  trial 
granted,  with  costs  to  appellant  to  abide  the 
event 


George  H.  SPITZLI,  Respt,  v.  Frank  B. 
OUTH  and  Mary  Guth,  Applts.  (Supreme 
Court  Aprellatc  Division,  Fourth  Department 
May  11. 1921.)  Appeal  dismissed,  without  costs, 
upon  stipulation  filed. 


Lena  SPORN  v.  Jacob  CHAIMOWITZ.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment ^May  20,  1921.)  Motion  to  dismiss  ap- 
peal granted,  with  $1()  costs.     Order  filed. 


In  the  Matter  of  the  Application  of  Henry  P. 
STAMLER,  Respt,  for  a  writ  of  mandamus  v. 
GRAPHIC  ARTS  CO..  etc.  Applt  (Supreme 
Court  Appellate  Division,  Fo'.irth  Department. 
May  11,  1921.)  Order  affirmed,  with  costs.  All 
-concur. 


STANDARD  CASING  CO.,  Inc.  v.  CALI- 
FORNIA  CASING  CO.,  Inc.  (Supreme  Court 
Appellate  Division,  First  Department  June  17, 
1921.)  Motion  denied,  with  $10  costs.  Order 
{filed. 


In  the  Matter  of  the  Arbitration  between  the 
STANDARD  KNITTING  CO.,  Inc.,  Respt, 
and  Benjamin  COHEN,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
June  17,  1921.)  Judgment  and  orders  affirmed, 
with  costs.    No  opinion.    Order  filed. 


In  the  Matter  of  .Ralph  T.  STANTON,  an  at- 
>tomey.  (Supreme  Court,  Appellate  Division, 
First  Department  June  3,  1921.)  Reference 
ordered  to  Hon.  John  J.  Freedman,  official 
referee.     Settle  order  on  notice. 


In  the  matter  of  tflie  application  of  the  CITY 
OF  NBW  YORK,  acting  by  and  through  the 
Commissioner  of  Docks,  relative  to  acquiring 
right  and  title  to  and  posseesion  of  certain 
real  property,  etc  (STATEN  ISLAND  PRO- 
CEEDING). (Supreme  Court,  Appellate  Divi- 
sion,  Second  Department  May  13,  1921.)  Or- 
der affirmed,  with  $10  costs  and  disbursementa 
No  opinion.  Black  mar,  P.  J.,  and  Rich,  Put- 
nam, and  Jaycoz,  JJ.,  concur.  Mills,  J.,  not 
▼oting. 


Peter  STAUFER,  Applt,  v.  Deo  BRASTED, 
Respt  (Supreme  Court,  Appellate  Division, 
Fourth  Department  May  18,  1921.)  Motion 
to  dismiss  appeal  denied,  without  costs. 


August  B.  STBarPEN,  suing,  etc.,  Applt,  v. 
WnXlTB  ROAD  CONSTRUCTION  CO.  OF 
NEW  YORK,  Inc.,  et  al.,  Respts.  (Supreme 
Court  Appellate  Division,  First  Department 
June  3.  1921.)  Order  affirmed,  with  $10  costs 
and  disbursements.    No  opinion.    Order  filed. 


John  O.  STEHL  et  al.,  respondents,  v.  Rob- 
ert W.  BOP.NIG,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department.  June 
3,  1921.)  Motion  denied,  on  condition  that 
the  case  be  placed  on  the  calendar  for  the 
October  term,  1921,  and  argued  when  reached: 
otherwise,    motion   granted,   with   $10  costs. 


Emil  J.  STEHDI.  appellant  ▼.  TOWN  OP 
OYSTER  BAY,  respondent  (Supreme  Court, 
Appellate  Division,  Second  Department  April 
22,  1921.)  Order  (111  Misc.  Rep.  355,  181  N. 
Y.  Supp.  385)  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  denied,  with  $10  costs. 
Although  there  might  have  been  sufficient 
ground  for  permitting  defendant  to  withdraw 
the  concession  on  a  timely  motion  for  that  re- 
lief, and  without  passing  on  the  importance  of 
the  diange  in  the  record  we  think  plaintiff  is 
entitled  to  have  the  appeal  heard  upon  the  rec- 
ord exactly  as  it  was  before  the  trial  court 
when  the  judgment  was  rendered.  Blackmar,  P. 
J.,  and  Mills,  Putnam,  Kelly,  and  Jaycoz,  JJ., 
concur. 
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Emil  J.  8TBSEILI,  appeDant,  y.  TOTTN  OF 
OYSTER  BAY,  re«)on3ent  (Supreme  Court, 
A4>pellate  Diiriaion.  Second  Department.  April 
22,  1921.)  Motion  gnnttd,  withoat  costs,  on 
condition  that  appellant  perfect  tbe  appeal, 
place  the  case  on  the  calendar  for  tbe  June 
term,  and  be  ready  for  argument  when  reach- 
ed;   otherwise,  motion  denied,  with  $10  costs. 


Bmil  J.  STBHTJ,  appellant,  t.  TOWN  OF' 
OYSTER  BAY,  respondent.  (Supreme  Court, 
Appellate  Division,  Second  Department  May 
6,  19210     Motion  denied,  without  costs. 


Emil  J.  STBHU,  appellant,  t.  TOWN  OF 
OYSTER  BAY,  respondent.  (Supreme  Court, 
Appellate  Division,  Second  Department  June 
8,  1921.)  Motion  granted,  on  condition  that  the 
stay  be  continued. 

SiduCT  STEINER,  Applt,  ▼.  Percy  O. 
SCHIEuBR,  Bespt  (Supreme  Court  Appel- 
late Di^dsion,  First  Department  June  17, 
1921.)  Order  affirmed,  with  $10  costs  and  dia- 
bursements.    No  opinion.     Order  filed. 


M«ie  A.  STEPHEINS,  Reapt,  t.  FIFTH 
AVENUE  OOAC?H  OO.,  Applt  (Snpreme 
Court,  Appellate  Division,  First  Department 
May  27,  1921.)  Judgment  and  order  reversed, 
and  new  trial  ordered,  with  costs  to  appellant 
to  abide  event,  unless  plaintiff  stipulates  to 
reduce  judgment  as  entered  to  the  sum  of 
$1,630.70,  in  which  event  the  judgment  aa  ao 
modified,  and  the  order  appealed  from,  are 
affirmed,  without  costs.  No  opinion.  Settle 
order  on  notice. 

STERLING  ENGINE  CO.,  Respt,  ▼.  Al- 
fred  W.  CHDRCn  et  al.,  Applts.  (Supreme 
Court  Appellate  Division,  Fourth  Department 
May  18,  1921.)  Order  (187  N.  Y.  Supp.  257) 
reversed,  with  $10  costs  and  disbursements,  and 
motion  granted,  with  $10  costs.  The  referee 
is  to  be  appointed  by  the  Special  Term  in  case 
the  parties  fail  to  agree  upon  a  referee.  Held, 
that  the  case  is  referable  under  section  1013  of 
the  Code  of  Civil  Procedure.  Irving  v.  Irving, 
90  Hun.  422.  35  N.  Y.  Supp.  74ft,  affirmed 
149  N.  Y.  573,  43  N.  E.  987 ;  Boisnot  v.  Wil- 
son, 95  App.  Div.  489,  88f  N.  Y.  Supp.  867. 
All  concur. 


Eva  STERN  v.  Fannie  BROMBERO.  (Su- 
preme Court,  Appellate  Division,  First  D^art- 
ment  May  6,  1921.)  Motion  to  dismiss  appeal 
granted,  with  $10  costs.    Order  filed. 


Charles  J.  STILLER,  appellant  v.  Edwin  J. 
LUCAS,  respondent  impleaded  with  Edward 
Hhinter,  defendant  (Supreme  Court,  Appel- 
Inte  Division,  Second  Department  April  22, 
1921.)  The  appeal  from  the  judgment  of  thr 
City  Court  of  Mt.  Vernon  dismissed,  without 


coats.  Appeals  from  jodgm^ata  of  tbe  City  Court, 
wliere  the  amount  la  less  than  $200/  must  be 
to  the  County  Court  under  tbe  city  charter 
(Laws  1892,  c  182,  {  114).  Upon  the  appeal 
hy  plaintiff  from  the  order  of  tbe  County  Court 
reversing  the  judgment  of  the  City  Coiurt  en- 
tered on  the  veract  of  a  jury  and  granting  a 
new  trial,  we  are  of  opinion  that  the  evidenn 
presented  a  question  of  fact  aa  to  the  employ- 
ment of  plaintiff  by  defendant  Lucas,  and  tiiat 
it  cannot  be  said  as  matter  of  law  that  the 
verdict  was  contrary  to  the  evidence.  Ord<r 
of  the  County  (>)urt  of  Westcbester  Countt 
reversed,  and  verdict  and  judgment  thereon, 
of  the  City  Court  of  Mt  Vernon,  nnanimouslj 
reinstated,  with  costs. 


WiUard  M.  STOPEY  et  aL  ▼.  EXCELSIOR 
SHOOK  &  LUMBER  CO.,  Inc.,  et  aL  (Su- 
preme Court,  Appellate  Division,  First  Di^MUt- 
ment.  May  20,  1921.)  Motion  to  dismiaa  ap- 
peal denied,  with  $10  costs.    Order  filed. 


Matter  of  John  H.  STREZLECKI,  deceased. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  17,  1921^  Motiona  to  dismiss 
appeals  granted,  with  $1()  oosta.    Orders  filed. 


STRUCTURAL  ENGINEERING  CORPO- 
RATION, Applt.,  V,  Edward  T.  KENNARD. 
Respt  (Supreme  Court,  AppeQaHs  Division. 
First  Department.  June  24,  1921.)  Judgment 
affirmed,  with  costs.    No  opinion.    Order  filed. 


August  STUl^fPP  et  aL,  Respts.,  t.  FARM- 
BRS*^  LOAN  &  TRUST  (30..  Applt  (Supreme 
Court  Appellate  Division,  First  Department 
June  24,  1921.)  Judgment  (109  MSsc  Rep.  24. 
178  N.  Y.  Supp.  811)  affirmed,  with  costs. 
No  opinion.    Order  filed. 


SUCCESS  WAIST  CO.  t.  WIGWAM  00. 
(Supreme  Court  Appellate  Division,  First  De- 

gartment      May    20,    1921.)    Motioa    granted, 
ettle  order  on  notice. 


SUCCESS  WAIST  CO.,  Inc.,  t.  WIGWAM 
CO.  (Supreme  Court,  Apdellate  Division.  Fii%it 
Department  June  17,  1921.)  Motion  denied, 
with  $10  coats.     Order  filed. 


Laura  Rubin  BJJOKLiB,  Applt,  T.  Hjman 
GORDON  and  one,  Respts.  (Supreme  Court 
Appellate  Division.  Fourth  Department  Hay 
11,  1921.)  Motion  to  dismiss  appeal  denied,  up- 
on condition  that  appellant  file  and  eerve  printed 
papexa  on  appeal  within  30  daya  after  ib^mum 
by  Sawyer,  J.,  of  motion  in  case  of  Frankel  ct 
al.  ▼.  Rubin  (188  K  X.  Supp.  68^  and  pay  to 
respondent's  attorney  $10. 
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SUI/TZBOt  &  CHAMBB4  Inc.,  Applt^  t. 
INTEmCX>NTlNBNTAXr  OONSTRUOTlON 
CX)RP'N  et  al.,  Bespts.  (SupreoM  Oourt,  Ap- 
pellate DiTirion,  First  Department  May  6^ 
1021.)  Order  affirmed,  with  $10  cocita  and  dis- 
burs^nents.    No  opinion.    Order  filed. 


SUNRISE  STORAGB  &  WAREHOUSE) 
COBPORAHON,  respondent,  v.  NfifW  YORK 
CENTRAL  RAII^tOAO  COMPANY,  appel- 
lant.  (Supremo  Coart,  Appellate  Division,  Sec- 
ond Department.  April  22,  1921.)  Motion  de- 
nied, but  stay  continued  for  30  days  to  afford 
opportunity  to  apply  to  the  Court  of  Appeals. 


SUNSHINE  CLOAK  ft  SUIT  CO.  v.  Abra- 
ham  SCHLOSSBERO  et  aL  (Supreme  Oourt, 
Appellate  Division,  E^rat  Department  May  20, 
1921.)  Motion  for  stay  pending  appeal  granted, 
on  condition  appeal  be  argued  during  June  term. 
Settle  order  on  notice. 


SUNSHINE  CLOAK  ft  SUIT  CO.,  Respt,  v. 
Abraham  SCHLOSSBERG  et  al.,  Applts.  (Su- 
preme Court,  Appellate  Division,  First  De- 
partment. June  17,  1021.)  Order  affirmed, 
with  $10  costs  and  disbursements,  and  stay  va- 
cated.   No  opinion.    Order  filed. 


SUSQUEHANNA  STEAMSHIP,  Inc.,  Respt., 
▼.  A.  O.  ANDERSON  ft  CO.,  Inc.,  Applt.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. June  17,  1921.)  Order  affirmed,  with 
$10  costs  and  disburseihents.  No  opinion.  Or- 
der filed.  See.  also,  105  App.  Div.  161,  186 
N.  Y.  Supp.  338. 


SUSQUEHANNA  STEAMSHIP  (X).,  Inc., 
Respt.,  V.  NATIONAL  SURETY  CO.  et  al.. 
Applts.  (Supreme  Court,  Appellate  Division, 
B^rst  Department  May  27,  1921.)  Judgment 
and  order  affirmed,  with  costs.  No  opinion. 
Order  filed. 


Calvin  G.  SUTLIEP  and  one,  Respts.,  v. 
BENFORD  AUTO  PR0DU(3TS  CO..  Inc., 
Applt.  (Supreme  Court  Appellate  Division, 
Fourth  Department  May  11,  1921.)  Appeal 
dismissed,  without  costs,  upon  stipulation  filed. 


Elizabeth  SWEENEY,  as  administratrix,  etc., 
of  George  Francis  Sweeney,  deceased,  respond- 
ent, V.  NEW  YORK  CENTRAL  RAILROAD 
COMPANY,  appellant.  (Supreme  Court  Ap- 
pellate Division,  Second  Department  April 
22,  1921.)  Judgment  and  order  unanimou^y 
aflSrmed,  with  costs.    No  opinion. 


SYLVAN  MORTGAGE  CO.  Inc.  v.   Albert 
M.  STADLER    (Supreme  Court,  Appellate  Di- 


vision, First  Department  June  3,  1921.)  Ap* 
plicaticm  granted.  Order  signed.  See.  also,  115 
MiBC  Rep.  811,  188  N.  Y«  Sapp.  166. 

Dominick  TAOALANCX  Respt,  v.  GRANITE 
STATE  FIRE  INS.  OO.,  Applt.  (Supreme 
Court  Appellate  Division,  Fourth  Department 
May  11,  1921.)  Judgment  and  order  affirmed, 
with  costs.  All  concur,  except  Hubbs,  J.,  not 
voting. 

Frank  S.  TAGGART,  Applt,  T.  CUPRITE 
SULPHUR  CORPORATION  et  al.,  impld.,  etc., 
Respts.  (Supreme  Ck)urt,  Appellate  Division, 
First  Department.  June  10,  1921.)  Judgment 
affirmed,  with  costs.    No  opinion.    Order  filed. 


Segundo  TAMARGO  et  al.  v.  8.  8ILBER- 
STEIN  &  SON,  Inc.  (Supreme  Coart,  Appel- 
late Division,  First  Department.  June  24, 
1921.)    Application  granted.     Order  signed. 


In  the  matter  of  the  petition'  of  Hannah 
TAYI^OR  to  prove  the  last  will  and  testament 
of  Charles  C.  Taylor,  deceased;  Francis  H. 
Gilbert,  as  executor,  etc.,  of  Hannah  E.  Tay- 
lor, deceased,  respondent;  Abigail  Porter  Hill, 
appellant  (Supreme  Court,  Appellate  Divi- 
sion, Second  Department  June  8,  1921.)  Mo- 
tion denied,  upon  condition  that  appellant  per- 
fect the  appeal,  place  the  case  on  the  calen- 
dar for  Tuesday,  June  14,  1921,  and  be  r^ady 
for  argument  when  reached;  otherwise,  mo- 
tion granted,  without  costs. 


David  0.  TAYLOR,  respt,  v.  Irene  K.  EM- 
BURY, applt  (Supreme  Court,  Appellate  Di- 
vision, Third  Department  May  17,  1921.) 
Motions  denied. 


Josephine  P.  TEARLE,  Applt-Respt,  Con- 
way TEARLE,  Respt.-Applt  (Supreme  Court, 
Appellate  Division,  First  Department.  June 
3,  1921.)  Order  affirmed,  without  costs.  No 
opinion.     Order  filed. 


Eugene  THALMESSINGER,  Applt,  v.  PINE 
RIDGE  COAL  CO.,  Respt  (Supreme  Court 
Appellate  Division,  First  Department  June 
17,  1921.)  Order  affirmed,  with  :F10  costs  and 
disbursements.    No  opinion.    Order  filed. 

Susan  THOMPSON,  applt,  respt,  v.  FT. 
MILLER  PULP  &  PAPER  COMPANY,  applt., 
respt  (Supreme  Court,  Appellate  Division, 
Third  Department  May  17.  1921.)  Motion 
denied.  See,  also,  195  App.  Div.  271,  186  N. 
Y.  Supp.  817.  ^^^^^.^^ 

Oscar  G.  THOMPSON,  Respt,  t.  Thoraaji 
R.  HEYWARD,  Jr.,  Applt    (Supreme  Court 
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Appellate  DiTision;  First  DepartmeDt  May 
27,  1921.)  Order  affirmed,  with  $10  costs  and 
disburBements.    No  opinion.    Order  filed. 


Albert  L.  THOMPSON,  respondent,  t.  Jacob 
H.  LEO,  appellaot.  (Supreme  Court,  Appel- 
late DivisioD,  Second  Department.  May  6, 
1921.)     Motion  granted  by  default. 


John  Richard  TH0RNDIKE3,  respondent,  t. 
Thomas  W.  LUDLOW.  Lewis  Morris  Ludlow 
and  Mary  Alida  Ashley,  appellants,  and  Harriet 
K.  Ludlow  and  Harriet  D.  Ludlow,  defendants. 
(Supreme  Court,  Appellate  Division,  Second 
Department.  May  13,  1921.)  Motion  denied, 
without  costs. 


In  the  matter  of  the  claim  for  compensation 
under  the  Workmen's  Compensation  Law  made 
by  Mrs.  Anna  C.  THORPE  for  compensation  to 
herself  for  the  death  of  Clifford  E.  Thorpe,  her 
son,  claimant,  respondent,  y.  J.  W.  HOOlC,  em- 
ployer, and  ,the  Ocean  Accident  &  Guarantee 
Corporation,  Limited,  insurance  carrier,  appel- 
lants. (Supreme  Court,  Appellate  Division, 
Third  Department.  May  17,  1921.)  Award 
unanimously  affirmed. 


In  the  matter  of  the  claim  of  Seneca  Howard 
THRESHER,  father  of  Frank  R.  Thresher,  de- 
ceased, claimant,  respt.,  y.  AAIERICAN 
BRIDGE  COMPANY,  employer  and  self-in- 
surer, applt  (Supreme  Court,  Appellate  Divi- 
sion, Third  Department  May  17,  1921.) 
Award  unanimously  affirmed. 


Aurust  H.  TIEMEYER  v.  Mabel  K  TIB- 
MEYER.  (Supreme  Court,  Appellate  Divi- 
sion, First  Department.  May  6,  1921.)  Mo- 
tion denied.    Order  filed. 


In  the  Matter  of  the  Joint  Petition  of  the 
TOWN  OF  CUBA  and  the  Board  of  Supervi- 
sors of  the  County  of  Allegany,  under  section 
91  of  the  Railroad  Law  (Consol.  Laws,  c.  49). 

i Supreme  Court,  Appellate  Division,  Fourth 
department.  May  11,  1921.)  Motion  for  leave 
to  appeal  to  Court  of  Appeals  denied  with  $10 
costs. 


TOWN  OF  MAMARONECK  and  VIllaKe  of 
Pelham,  appellants,  v.  NEW  YORK  INTER- 
URBAN  WATER  COMPANY  and  City  of  Mt. 
Vernon,  respondents.  (Supreme  Court.  Appel- 
late Division,  Second  Department.  May  20, 
1921.)  Order  resettled,  and,  as  resettled,  sign- 
ed. Blackmar,  P.  J.,  and  Rich,  Putnam,  and 
Jaycox,  JJ.,  concur.    Mills,  J.,  not  voting. 


TOWN   OF    MAMARONECK   and   another, 
appellants,  v.  VILLAGE  OF  MAMARONECK 


et  al.,  etc.,  appellants,  and  New  York  Intemr- 
ban  Water  Company  and  another,  respondents. 
(Supreme  CJourt,  Appellate  Division,  Second 
Department.  June  3,  1921.)  Motion  denied, 
without  costs. 


TRANSCONTINENTAL  ENGINEERING 
CORPORATION,  appellant,  v.  Roland  IL 
CONKLIN.  respondent.  (Supreme  Coart.  Ap- 
pellate Division,  Second  Department.  June  3, 
1921.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Blackmar,  P.  J.,  and 
Mills,  Rich,  Putnam,  and  Jaycox«  JJ^  concar. 


TREBLIG  REALTY  &  CONSTRUCTION 
COMPANY,  Inc.,  respondent,  v.  Sidney  W. 
TUTTLE.  appellant.  (Supreme  Court,  Appel- 
late Division,  Second  Department.  June  3, 
1921.)     Motion  for  stay  granted. 


Ernest  TRIBELHORN,  Respt.,  ▼.  J.  K.  ES- 
TATE REALTY  CORP'N,  Applt.  (two  cases). 
(Supreme  Court,  Appellate  IMvision,  First  De- 
partment. June  17,  1921.)  Order  affirmed. 
with  $10  costs  and  disbursements.  No  opinion. 
Order  filed. 


TRINITY  TRADING  CORPORATION,  re- 
spondent, V.  Lewis  J.  SELZNICK,  appellant 
(Supreme  Court,  Appellate  Division,  Second 
Department.  May  20,  1921.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Blackmar.  P.  J.,  and  Mills,  Putnam,  Kellv,  and 
Jaycox,  JJ.,  concur.    Settle  order  on  notice. 


TROPICAL  TIRE   &  RUBBER  C50..    Inc., 

Respt.,  V.  Pietro  ALVINO,  Applt.  (Supreme 
Court.  Appellate  Division,  First  Department. 
June  17,  1921.)  Order  modified,  as  sUted  in 
order,  and,  as  so  modified,  affirmed,  with  $10 
costs  and  disbursements  to  pippellant.  No  opin- 
ion.   Order  filed. 


Louise  P.  TRUEBIO  and  Wilhelmina  P.  Goe- 
bel,  respts.,  v.  George  C.  GOEBEL,  and  others : 
George  C.  Goebel,  applt.  (Supreme  Court,  Ap- 
pellate Division,  Third  Department.  May  17, 
1921.)  Motion  denied.  Van  Kirk,  J.,  not  sit- 
ting. 


William  L.  TUCKER,  Applt.,  ▼.  Celestino 
PIVA,  Respt.  (Supreme  Court,  Appellate  Di- 
vision, First  Department.  June  17,  1921.) 
Judgment  and  order  affirmed,  with  costs.  No 
opinion.    Order  filed. 


William  R.  TUTTLE,  appellant,  t.  Richard 
H.  RIXON  and  Charles  McGovem,  respond- 
ents. (Supreme  Court,  Appellate  Division, 
Second  Department.  June  3,  1921.)  Judgment 
and  order  unanimously  affinned,  with  costs.  Nc^ 
opinion. 
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CORP'N,  Respt.  ▼.  James  HERBERT,  Applt. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment. June  17,  1921.)  Order  affirmed, 
with  $10  costs  and  disbursements.  No  opinion. 
Order  filed. 


(188  N.T.S.) 

STREET  upon  the  certificate,  which  is  not  found  in  the 
record.  Blackmar.  JP.  J.,  and  Mills,  Rich,  Put- 
nam, and  Kelly,  JJ.,  concur. 


Frank  B.  TYLER,  Respt,  v.  Ida  M.  GORr 
DON,  individually  axid  as  executor,  etc.,  Applt. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department.  May  20,  1921.)  Interlocutory 
judgment  reversed,  with  costs,  and  demurrer 
sustained,  with  costs,  with  leave  to  the  plaintiff 
to  plead  over  within  20  days,  upon  payment  of 
the  costs  of  the  demurrer  and  of  this  appeal. 
Held,  that  the  plaintiff  has  improperly  united 
in  his  complaint  several  causes  of  action,  not 
arising  out  of  the  same  transaction,  some  being 
legal  and  some  being  equitable  in  their  nature, 
and  calling  for  diflTerent  kinds  of  relief,  although 
an  attempt  is  made  in  the  complaint  to  have  an 
accounting  on  the  several  causes  of  action  set 
up  therein.  The  second,  third,  fourth,  fifth, 
and  sixth  causes  of  action  do  not  state  facts 
sufficient  therein  to  constitute  a  cause  of  ac- 
tion.   All  concur. 


Perdval  G.  XJLLMAN,  Jr.,  respondent,  ▼. 
BOARD  OF  EDUCATION  OF  CITY  OF 
NEW  YORK,  appellant.  (Supreme  Court,  Ap- 
pellate Division,  Second  Department.  June  10, 
1921.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.    No  opinion. 


Rerinald  G.  ULLMAN,  by  his  guardian  ad  lit- 
em, rercival  G.  UUman,  Jr.,  respondent,  v. 
BOARD  OF  EDUCATION  OF  CITY  OF 
NEW  YORK,  appellant.  (Supreine  Court,  Ap- 
pellate Division,  Second  Department.  June  10, 
1921.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.    No  opinion. 


UNITED  CORK  FLOORING  COMPANY, 
respondent,  v.  P.  J,  OARLIN  CONSTRUC- 
TION COMPANY,  appellant,  City  of  New 
York,  defendant,  and  United  states  Fidelity  & 
.Guaranty  Company,  appellant  (Supreme  Court, 
Appellate  Division,  Second  Department.  May  6, 
1921.)  Judgment  reversed,  and  new  trial  grant- 
ed, costs  to  abide  the  event,  for  the  reason  that 
the  learned  trial  justice  decided  the  issues  in 
favor  of  the  plaintiff  upon  the  ground  that  the 
architect  in  charge  of  the  alterations  in  the 
courthouse  had  made  a  "certificate  that  the 
work  is  completed  in  accordance  with  such  plans 
and  specifications,"  referring  to  the  contract 
between  the  appellant  and  the  city  of  New  York. 
There  is  no  such  certificate  in  the  case.  The 
letter  of  Carlin  asking  for  final  payment,  mark- 
ed "Approved*'  by  the  architect,  is  not  such  a 
certificate.  The  learned  trial  justice  refers  to 
the  contradictory  testimony  of  the  expert  wit- 
nesses as  to  the  meaning  of  the  plans  and  spec- 
ifications, as  presenting  a  marked  conflict  in 
the  testimony,  but  he  did  not  pass  upon  this  evi- 
dence in  deciding  the  issue,  basing  his  decision 


UNITED  STATES  PLYWOOD  CO.,  Inc., 
Respt.,  v.  Nathan  GOLDSMITH  et  al.,  Applts. 
(Supreme  Court,  Appellate  Division,  First  De- 
partment June  17, 1921.)  Order  affirmed,  with 
$10  costs  and  disbursements.  No  opinion.  Or- 
der filed. 


UNITED  STATES  PRINTING  &  I4ITHO- 
GRAPH  CO.  V.  Patrick  A.  POWERS  et  aL 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  20.  1921.)  Motion  denied,  with 
$10  costs.    Order  filed. 


UNITED  STATES  RAINCOAT  CO.,  Respt, 
V.  Samuel  Mc(X)NNELL  et  al.,  Applts.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. June  24,  1921.)  Judgment  and  order 
affirmed,  with  costs.     No  opinion.    Order  filed. 


UNITED  STATES  TRUST  CO.  OF  NEW 
YORK  et  al.,  as  Trustees,  etc  v.  James  G. 
BLAKE  et  aL  (Supreme  (Jourt,  Appellate  Di- 
vision. First  Department  June  8,  1921.)  Mo- 
tion denied,  as  being  unnecessary.  Under  sec- 
tion 1336  of  the  Oxle  of  Ovil  Procedure,  where  , 
final  judgment  is  rendered  in  the  court  below 
after  the  refusal  by  the  Appellate  Division  ofv 
a  new  trial  upon  an  application  made  in  the 
first  instance  at  a  term  thereof,  th^  party  ag- 
|:rieved  may  appeal  directly  from  the  final 
judgment  to  the  Court  of  Appeals.  The  final 
determination  of  this  court  herein  being  in  ef- 
fect a  modification  of  the  judgment  directed  by 
the  trial  court,  such  appeal  mny  be  taken  aa 
of  right  Code  Civ.  Proc.  8  190,  subd.  1.  Or- 
der filed.  See,  also,  196  App.  Div.'  289,  187  N. 
Y.  Supp.  6.  =a™=a 

Paul  URBAN,  as  Adm'r,  etc.,  Plflf.,  v.  TOP- 
PING BROTHERS,  Deft  (Supreme  Court 
Appellate  Division,  First  Department  June 
24,  1921.)  Exceptions  overruled,  with  costs, 
and  judgment  ordered,  dismissing  the  com- 
plaint with  coeta  No  opinion.  Settle  order 
on  notice. 


UTIOA  PAINT  &  GLASS  CO.,  Inc.,  Respt, 
V.  diaries  H.  YATES.  Applt  (Supreme  Court, 
Appellate  Division,  Fourth  Department  May 
11,  1921.)  Motion  for  leave  to  appeal  to  Court 
of  Appeals  denied,  with  $10  costs. 


Maurice  VAN  DUZER,  Respt.  t.  HAHLO 
COMPANY,  Applt  (Supreme  Court,  Appel- 
late Division,  First  Department  June  17, 
1921.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   No  opinion.    Order  filed. 


Arthur  L.  VAN  ETTEN  and  one,  Respts.,  v. 
SPHINX  HOLDING  CORPORATION  et  aL, 
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Applts.  (Supreme  Gbnrt,  Appellate  Divisioii, 
Fourth  Department.  May  20,  1921.)  Order  af- 
firmed, with  $10  costs  and  disbarsements,  opon 
the  opinion  of  Stephens,  J.,  delivered  at  Special 
Term.  114  Misc.  Rep.  486,  186  N.  X.  Supp. 
595.     All  concur. 


Budora  S.  VAN  HORN  ▼.  Frank  M.  VAN 
HORN,  impld;.  etc.  (Supreme  Court,  Appel- 
late Division,  First  Department.  June  S,  1921.) 
Motion  denied,  with  $10  costs.     Order  filed. 


Horace  S.  VAN  PATTEN,  Respt,  T.  Willard 
H.  BUNDY,  Applt.  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  May  11. 
1921.)  Judgment  affirmed,  with  coets.  All 
concur.  _^^^^^_ 

Mary  K.  VAN  SIOKLBN,  respondent,  ▼. 
John  J.  VOORHIBS  et  al.,  defendants,  and 
Philip  Thiel  and  Alma  Thiel,  appellants.  (Su- 
preme Court.  Appellate  Division,  Second  De- 
partment May  13,  1921.)  Motion  for  re- 
argument  denied,  without  costs.  See,  also,  196 
App.  DlT.  400,  187  N.  Y.  Supp.  730. 


aarence  H.  VENNER,  Applt.  v.  AMERI- 
CAN TELEPHONE  &  TEI/EORAPH  CO.  et 
al.,  TiesptB.     (Supreme  Court,  Appellate  Divi- 
sion, First  Department    May  13,  1921.)    Judj 
ment  (110  Misc.  Rep.  118,  181  N.  Y.  Supp.  4 
affirmed,  with  costs.    No  opinion.    Order  fil( 


VILLAGE  OF  NEW  PAI/TZ,  respt,  v.  NEW 
PALTZ,  HIGHLAND  &  POUGHKEEPSIE 
TRACTION  COMPANY,  applt  (Supreme 
Court,  Appellate  Division.  Third  Department 
May  24,  1921.)     Motion  denied. 


VINCENT  STONE  C?0.,  Respt,  t.  STATE 
of  New  York,  Applt  (Supreme  Court,  Appel- 
late Division,  Fourth  Department  May  11, 
1921.}  Appeal  dismissed,  without  costs,  upon 
stipulation  filed. 


VISIGRAPH  TYPEWRITER  MANDFAO 
TURING  CO.,  Inc..  Respt,  y.  C.  SPIRO  MAN- 
UFACTXJRNG  CO..  et  al,  Applts.  (Supreme 
Court,  Appellate  Division,  First  Department 
May  20,  1921.)  Order  affirmed,  with  $10  costs 
and  dishursements ;  the  date  for  the  examina- 
tion to  proceed  to  be  fixed  in  the  order.  No 
opinion.    Settle  order  on  notice. 


Marion  E.  WALDRON.  Respt.,  t.  William 
STEVENS  and  Elmer  Berry,  Applts.  (Su- 
preme Court  Appellate  Division,  Fourth  De- 
partment May  11,  1921.)  Appeal  dismissed, 
without  costs,  upon  stipulation  filed. 


In  the  matter  of  the  daim  for  compcnaatiaD 

under  the  Workmen's  Compensation  Uaw  made 
by  Leo  T.  WALSH,  claimant  respt.  ▼.  AMEBr 
ICAN  MACHINE  &  FOUNDRY  COMPANY. 
employer,  and  ^tna  Life  Insurance  Company, 
insurance  carrier,  applts^  (Supreme  Court,  Ap- 
pellate Division,  Third  Department  May  17^ 
1921.)    Award  unanimously  affirmed. 


James  WALSH,  respondent  ▼.  CITY  OF 
NEW  YORK,  appellant  (Supreme  Court,  Ap- 
pellate Division,  Secoud  Department  Mav  27. 
1921.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Blackmar.  P.  J.,  and 
Mills,  Rich,  Putnam,  and  Jaycoz,  JJ.,  concur. 


Fred  B.  WARREN,  Applt,  t.  ASSOCIATED 
PRODUCERS,  Inc.,  Respt  (Supreme  Court, 
Appellate  Division,  First  Department  May 
6.  1921.)  Order  affirmed,  with  $10  costs  and 
disbursements.    No  opinion.    Order  filed. 


Zenas  WARREN,  respondent,  t.  Edward  J. 
BURLINGHAM,  appellant  (Supreme  Court 
Appellate  Division.  Second  Department  April 
22, 1921.)  Judgment  and  order  unanimously  af- 
firmed, with  costs.    No  opinion. 


Mary  E.  WARREN,  respondent,  t.  William 
G.  WARREN,  appellant  (Supreme  Court  Ap- 
pellate Division,  Second  Department  AprQ 
22,  1921.)  -Judgment  and  order  reversed,  and 
new  trial  granted,  with  costs  to  abide  the  event 
upon  the  ground  that  the  verdict  of  the  jury 
upon  the  issues  submitted  was  against  the 
weight  of  the  evidence.  Blackmar,  P.  J.,  and 
Mills,  Rich,  Putnam,  and  ^elly,  JJ.,  concur. 


Thomas  WATTS  ▼.  Maxwell  BURTIS.  (Su- 
preme Court  Appellate  Division,  Third  Depart- 
ment. May  17,  1921.)  Motion  granted  by  de- 
fault 


Sadae  J.  WAZEN,  Respt,  v.  Rose  DUGGAN 

and  Marine  Trust  C!o.,  Applts.  (Supreme 
Court  Appellate  Division,  Fourth  Department 
May  11,  1921.)  Judgment  and  order  (186  N.  T. 
Supp.  894)  affirmed,  with  costs.    All  concur. 


Joseph  WAZNIS,  respondent  T.  NEW 
YORK,  NEW  HAVEN  &  HARTTFORD  RAIL- 
ROAD  COMPANY,  appeUant.  (Supreme  Court 
Appellate  Division,  Second  Department  May 
27,  1921.)  Judgment  and  order  reTersed,  and 
new  trial  granted,  costs  to  abide  the  event  upon 
the  ground  that  the  verdict  is  contrary  to  the 
evidence.  Blackmar,  P.  J.,  and  Rich,  Patnam, 
Kelly,  and  Jaycox,  JJ.,  concur. 


WEAVER     HARDWARE    CO.,    Bespt,    T. 
Max  SOLOMNOVITZ  et  al.,  Applta.    (Supreme 
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Cotirt  Appellate  DiTiskm,  IVmrth  Departmoit 
May  11,  1021^  Motion  to  dismisB  appeal  taken 
by  George  H.  Stalker  and  Max  Solomnoyltz  de- 
nied, and  case  put  over  term,  to  be  argued  at 
opening  of  September  term. 


Henrv  B.  WBBER,  Claimant,  t.  STATB  of 
New  York,  Defendant  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department  May  2D, 
1021.)  Appeal  dismissed,  without  costs,  upon 
stipulation  filed. 

WEED  &  CO.,  Bespt,  ▼.  LEHIGH  VALLEY 
R.  R.  COm.  Applt  (Supreme  Court,  Appellate 
Division,  Fourth  Department  May  18,  1921.) 
Motion  for  reargnment  denied,  with  |10  costs. 
Motion  for  leave  to  appeal  to  Court  of  Appeals 
denied. 


WEED  ft  CO.,  Respt,  V.  WILLIAMS  BUSI- 
NESS EXCHANGE.  Inc.,  Applt  (Supreme 
Court,  AppeUate  Division,  Fourth  Department 
May  18,  ld21.)  Appeal  dismissed,  unless  ap- 
pellant shall  file  and  serve  printed  papers  and 
pay  to  respondent's  attorney  |10  within  30  days. 


Sidney  H.  WEINBERG,  respondent  T.  Al- 
bert GROSS,  appellant  Action  No.  1.  (Su- 
preme Court  Appellate  Division,  Second  jD^ 
partment  June  3,  1921.)  Applicadou  denied, 
with  $10  costs.         

Sidney  H.  WEINBERG,  respondent  t.  Al- 
bert GROSS,  appeUant  Action  No.  1  (Su- 
preme Court,  Appellate  Division,  Second  De- 
partment June  3,  1921.)  Application  denied, 
with  ^0  costs. 


Rebecca  Wi!/iS  et  al.,  as  Etr'n,  etc.,  v.  Marc 
KLAW  et  al.,  as  Ez'rs,  etc  (Supreme  Court, 
Appellate  Division,  First  Department  June 
17,  1921.)  Motion  to  dismiss  appeal  granted, 
with  $10  costs.    Order  filed. 


Paul  WHITCOMB,  Respt,  v.  Matilda  WEIS- 
BEX3KER  et  aL,  indiv.,  and  as  Ex'rs,  etc., 
Applts.  (Supreme  Court,  Appellate  Division, 
IHrst  Department  June  3,  1921.)  Order  af- 
firmed, with  $10  costs  and  disbursements.  No 
opinion.    Order  filed. 


William  B.  WHITE,  respondent,  v.  Nathan 
SCHWEITZER  and  Isidor  S.  Schweitzer,  ap- 
pellants. (Supreme  Court,  Appellate  Division, 
Becond  Department  June  10,  1921.)  Judg- 
ment and  order  unanimously  affirmed,  witii 
costs.    No  opinion. 


partment    May  20, 192L)   Order  affirmed,  with 
All  ooneur. 


Nellie  WHITMER,  Respt,  v.  INTERNA- 
TIONAL  RAILWAY  CO.,  Applt  (Supreme 
Court  Appellate  Division,  Fourth  Department 
May  20,  1921.)  Order  affirmed,  with  costs.  All 
concur. 


the  matter  of  proving  the 

WILKINS, 


last  will   and 
formerly 


George  E.  WHITMER.  Respt^v.  INTERNA- 
TIONAL RAILWAY  COMPANY,  Applt  (Su- 
preme  CTourt,  Appellate  Division,  Fourth   D^ 


testament    of  Julia  ISi, 

Julia  Kxanss,  deceased.  (Supreme  Coutt,  Ap- 
pellate  Division,  Second  Department  June  10, 
1921.)  Decree  of  the  Surrogate's  Oourt  of  Nas- 
sau County  affirmed,  with  costs.  No  opinion. 
Blackmar.  P.  J.,  ana  Putnam  and  Jayooz,  JJ., 
concur.  Mills,  J.,  votes  to  reverse,  and  order  a 
new  trial  in  said  court,  upon  the  ground  that 
there  was  not  an  adequate  examination  as  to 
the  fMs  connected  with  the  factum  of  the  pa- 
per 01  1915.  Kelly,  J.,  votes  to  reverse,  and  to 
deny  probate  of  the  will  of  1903,  upon  the 
ground  that  the  remarriage  of  Mrs.  Wllkins  in 
1906  revoked  the  will  of  1908.  Her  status  was 
such  as  to  induce  the  presumption  of  new  tea-  ' 
tamentary  intention  and  demand  a  new  testa- 
mentary act.  Matter  of  Kaufman.  131  N.  Y. 
620,  30  N.  B.  242,  15  U  R.  A.  2S& 


Caroline  WILKS,  as  adrn's^  ete.,  Bespt,  v. 
NEW  YORK  TELEPHONE  cJo.  et  aL,  Applts. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  May  11,  1921.)  Ordek'  affirmed, 
with  $10  costs  and  disbursements.    All  concur. 


Martin  T.  WILLIAMSON,  Respt.,  t.  Charles 
SALMON,  Applt  (Supreme  Court,  Appellate 
Division.  Fourth  Department  May  11,  1921.) 
Motion  for  leave  to  appeal  to  Court  of  Appeals 
denied,  with  $10  costs. 


Archibald  WILLIAMSON  et  al.  v.  UCHIDA 
TRADING  CO.,  Ltd.  (Supreme  Court,  Appel- 
late Division,  First  Department  June  3, 1921.) 
Stay  pending  appeal  granted.  Settle  order  on 
notice. 


Archibald  WILLIAMSON  et  aL,  Respts.,  v. 
UCHIDA  TRADING  CO.,  Ltd.,  Applt  (Su- 
preme Court,  Afpcllate  Division,  First  Depart- 
ment June  17,  1921.)  Order  affirmed,  with 
SIO  costs  and  disbnrsemeDts.  No  opinion.  The 
date  for  the  examination  to  proceed  to  be  fixed 
in  the  order.    Settle  order  on  notice. 


Henry  WILLIS,  as  a  stockholder  in  the  Roch- 
ester Electric  Railway  CJo.,  on  behalf  of  him- 
self, etc.,  Respt,  v.  CITY  OF  ROCHESTER, 
impleaded  witi  other  defendants,  Applt.  (Su- 
preme Court,  Appellate  Division,  Fourth  Depart- 
ment May  11,  1921.)  Appeal  discontinued, 
without  costs,  upon  stipulation  filed. 
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Ma^  Harriet  WILSON,  Applt^  T.  Herbert  E. 
RICHARDSON,  as  executor,  etc.,  et  al.,  Respts. 
(Supreme  Court,  Appellate  Division,  Fourth 
Department  May  IS,  1921.)  Motion  granted, 
and  appeal  dismissed,  with  costs. 


In  the  matter  of  the  petition  of  William  A. 
WINANT,  and  another  to  render  and  settle 
their  account  as  executors,  etc.,  of  Elizabeth 
Overbaugh,  etc.,  deceased.    (Supreme  Court,  Ap- 

Jellate  Division,  Second  Department  May  (S, 
921,)  Motion  to  dismiss  appeal  granted  on 
both  grounds  stated  in  the  notice  of  motion, 
without  costs. 

Bronson  WINTHROP  et  al.,  as  Bx'rs,  etc, 
Applts.,  V.  BANK  FOR  SAVINGS,  Respt 
(Supreme  Court,  Appellate  Division,  First  De- 
partment May  20,  1921.)  Judgment  am^rder 
affirmed,  with  costs.    No  opinion.     Order  filed. 


Bronson  WINTHROP  et  al.,  as  Ex'rs,  etc.,  v. 
BANK  FOR  SAVINGS.  (Supreme  Court,  Ap- 
pellate Division,  First  Department  June  17, 
1921.)  Motion  denied,  with  $10  costs.  Order 
filed. 


J.  Peter  WIRTH,  Respt,  v,  Harry  B.  RIS- 
ING, Applt  (Supreme  Court,  Appellate  Divi- 
sion, Fourth  Department  May  18,  1921.)  Ap- 
peal dismissed,  unless  appellant  is  ready  for 
argument  on  May  18Ui« 


J.  Peter  WIRTH,  Respt,  v.  Harry  B.  RIS- 
ING, Applt  (Supreme  Court  Appellate  Divi- 
sion, Fourth  Department  May  20,  1921.)  Mo- 
tion granted,  and  appeal  dismissed,  with  costs. 


Ludwig  WOERNER,  respt,  v.  CITY  OF 
NEW  YORK,  applt  (Supreme  Court,  Appel- 
late Division,  First  Department  June  24, 
1921.)  Judgment  and  order  affirmed,  with  costs. 
No  opinion.     Order  filed. 


Ludwig  WOERNER,  as  Adm'r,  etc.,  Respt., 
T.  CITY  OF  NEW  YORK,  Applt  (Supreme 
Court,  Appellate  Division,  First  Department 
June  24,  1921.)  Judgment  and  order  affirmed, 
with  costs.    No  opinion.    Order  filed. 


Tra  Lester  WOOD,  Respt,  v.  Samson  D.  OP- 
PENHEIM  et  al.,  Applts.  (Supreme  Court 
Appellate  Division,  First  Department.  June 
10.  1921.)  Judgment  affirmed,  with  costs.  No 
opinion.     Order  filed. 


WOODHOUSBl  STOLL  ft  CO.,  Ina,  ▼. 
ROSSVILLE  SILK  MILLS  CO.  (Supreme 
Court   Appellate  Division,   First  Department 


June  8.  1921.)    Motion  to  diamiss  appeal  grant- 
ed, with  $10  costs.    Order  filed. 


WOODHOUSB,  STOLL  ft  CO.,  Inc.,  v. 
ROSSVILLE  SILK  MILLS  CO.  (Supierae 
Ck>urt  Appellate  Division,  First  Department 
June  17,  1921.)  Motion  granted,  and  nooticai  to 
dismiss  appeal  granted,  with  $10  costs,  unless 
appellant  comply  with  terms  of  order.  Order 
filed. 


Glenn  W.  WOODIN,  as  trustee  in  bankrupt- 
cy, etc.,  Respt,  v.  Stanley  F.  NOWAK  et  aL, 
Applts.  (Supreme  Court  Appellate  Division, 
Fourth  Department  May  11,  1921.)  Judgment 
affirmed,  with  costs.    All  ooncor. 


Glenn  W.  WOODIN,  as  trustee,  etc.,  Respt, 
V.  Stanley  F.  NOWAK  et  al.,  Applts.  (Supreme 
CJonrt,  Appellate  Division,  Fourth  Department 
May  18.  1921.)  Motion  for  reargument  denied, 
with  $10  costs.  Motion  for  leave  to  appeal  to 
Court  of  Appeals  denied. 


Matter  of  George  M.  WRIGHT,  deceased. 
(Supreme  Court  Appellate  Division,  First  De- 
partment. May  20,  1921.)  Motion  to  dismiss 
appeal  granted,  with  $10  costs.    Order  filed. 


Harry  0.  WEIGHT,  Respt,  ▼.  NEW  YORK 
CANNERS,  Inc.,  Applt  (Supreme  Court,  Ap- 
pellate Division,  Fourth  Department.  May  11, 
1921.)  Order  affirmed,  with  $10  costs  and  dis- 
bursements.   AH  concur. 


Etenry  YOOS,  an  infant  etc.,  Respt.,  t. 
THURD  AVENUE  RAILWAY  CO.,  Applt 
(Supreme  Court  Appellate  Division,  First  De- 
partnient.  June  10,  1921.)  Judgment  and  or- 
der reversed,  and  new  trial  ordered,  with  costs 
to  appellant  to  abide  event  unless  plaintiff 
stipulates  to  reduce  judgment  as  entered  to 
the  sum  of  $12,151.60,  in  which  event  the  Judg- 
ment, as  so  modified,  and  the  order  appealed 
from,  are  affirmed,  without  costs.  No  opinion. 
Settle  order  on  notioe. 


Heniy  YOOS,  respt.,  v.  THIRD  AVBNTE 
RAILWAY  CJO.,  applt  (Supreme  Oourt,  Ap- 
pellate Division,  First  Department.  June  10, 
1921.)  Judgment  and  order  affirmed,  with 
costs.    No  opinion.     Order  filed. 


Mjargaret  A.  YOUNG  and  one,  Respts.,  t. 
AMERICAN  CENTRAL  INS.  CO.  OF  ST. 
LOUIS,  MO.,  Applt  Margaret  A.  YOUNG. 
and  one,  Respts.,  v.  SENEECA  FIRB  INS. 
CO.,  Applt  jfSupreme  Court  Appellate  Divi- 
sion, Fourth  Department    May  18^  1921.)    In 
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each  case,  order  entered  May  21,  1920  (192 
App.  Diy.  949,  182  N.  T.  Supp.  959)  amend- 
ed, bo  aa  to  reverse  final  judgment  only. 


Jamee  B.  YOUNG  v.  Max  HAHN.  (Supreme 
Court,  Appellate  Division,  First  Department 
June  17,  1921.)  Motion  for  stay  pending  ap- 
peal granted.    Settle  order  on  notice. 


Sadie  ZASLAWSKY  et  al.,  as  Ex'ces,  eta, 
V.  Louis  SOHWABTZ.  (Supreme  Court,  Ap- 
pellate Division.  First  Department.  June  17, 
1921.)  Motion  zor  stay  granted.  Settle  order 
on  notice. 


Stephen  J.  ZECXTHINI.  Bespt,  v.  Fran- 
cis R.  MAYER  et  al.,  impld.,  etc.,  Applts.  (Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment. May  20,  1921.)  Order,  so  far  as  ap- 
pealed from,  affirmed,  with  $10  costs  and  dis- 
bursements. No  opinion.  Order  filed.  See, 
also,  195  App.  Dlv.  423,  186  N.  Y.  Supp.  459. 


Yetta  ZBITLIN,  as  Adm'x,  etc,  Respt,  v. 
Jacob  WISHINSKY  et  al.,  Applts.  (Supreme 
Court.  Appellate  Division,  First  Department 
May  20,  1921.)  Judgment  and  order  reversed, 
and  new  trial  ordered,  with  costs  to  appellants 
to  abide  event,  unless  plaintiff  stipulates  to 
reduce  judgment  as  entered  to  the  sum  of 
$2,936.40,  in  which  event  the  judgment,  as 
so  modified,  and  the  order  appealed  from,  are 
affirmed,  without  costs.  No  opinion.  Settle 
order  on  notice.       

Joseph  ZEL^NKO  et  al.,  Respts.,  t.  Meyer 
NB^JMAM,  Applt  (Supreme  Court,  Appel- 
late Division,  First  Department.  June  17. 
1921.>   Order   affirmed*   iirith.   $10    costs   and 


disbursements,  with  leave  to  defendant  to  with- 
draw  demurrer  and  to  answer,  on  payment  of 
said  costs  and  $20  costs  of  motions  at  Special 
Term.    Order  filed. 


Martin  ZIMMERMAN,  Respt,  T.  William  El 
HAWKINS,  Applt  (Supreme  Goort  Appel- 
late Division,  rirst  Department  May  20, 
1921.)  Order  reversed,  with  $10  costs  and  dis- 
bursements, and  motion  denied,  with  $10  costs, 
and  order  of  November  18,  1920,  reinstated. 
No  opinion.     Order  filed. 


ZODIAC,  Inc.,  appellant,  ▼.  Carolyn  HAR- 
RISS,  respondent.  (Supreme  Court,  Appellate 
Division,  Second  Department  June  3,  1921.) 
Motion  denied,  without  costs. 


Samuel  ZURICH,  appellant,  v.  BROOKLYN 
HEIGHTS  RAILROAD  COMPANY,  respond- 
ent (Supn»me  Court,  Appellate  Division,  Sec- 
ond Department  April  22,  1921.)  Judgment 
and  order  unanimously  affirmed,  with  costs.  No 
opinion. 

Sam  Z^VEIFLER,  Respt.,  v.  PUBLIC 
BANK  OF  NEW  YORK  CITY,  now  known  as 
PUBLIC  NATIONAL  BANK,  Applt  (Su- 
preme Court,  Appellate  Division,  First  Depa|k 
ment  May  27,  1921.)  Determination  affirmW, 
with  costs.    No  opinion.    Order  filed. 


Sam  ZWEIFLER  v.  PTTBLIO  BANK  OP 
NEW  YORK  CITY,  etc.  (Supreme  Court  Ap- 
pellate Division,  First  Department  June  17, 
1921.)  Motion  denied,  witA  $10  costs.  Order 
filed. 
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ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement. 
<g=>26(3)    (N.Y.Sup.)  Evidence  held  not  to  bub- 
tain  defense  of  agreement  on  amount  due  sub- 
contractor.—Reddy    V.    Baroey-Ahlers    Const 
Corporation,    176.  ,  «.  .     ^ 

<©=»26(3)  (N.Y.Sup.)  Check  held  not  suffiaent 
proof  of  accord  and  satisfaction.— John  v.  Coe- 
Stapley  Mfg.  Corporation,  886. 

ACTION. 

ni.   JOIWDBR,   SPI-ITTIHO,   COWSOMDA- 
TION,  AND   SKVBRASICE:. 

«=>53(l)  (N.Y.Sup.)  Assignee  of  part  of  en- 
tire claim  cannot  sue.— Gross  v.  Pan-American 
Export  Co.»  410. 

nr.   COlfMBNCBMBTVT,   PROSBCVTIONf 
AND  TBRMINATlOlf. 

^s»68  (N.Y.Sup.)  In  an  action  for  money  re- 
ceived for  transmission  to  Russia,  a  stay  until 
the  United  States  recognized  a  government  in 
Russia  held  too  indefinite  and  uncertain.— Kirs- 
ner  v.  State  Bank,  472. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 

ADMINISTRATION. 

See  Executors  and  Administrator. 


ADMIRALTY. 


See   Shipping. 

I.  JlJRISDICTIOlf. 

^=9l  (N.Y.Sup.)  Congress  and  the  federal 
courts  have  exclusive  jurisdiction  of  admiralty 
actions  and  liabilities.— Riedel  v.  Mallory  S."  S. 
Co.,  649. 

^=»I0  (N.Y.Sup.)  Employee,  delivering  goods 
sold  to  barge,  not  engaged  in  maritime  serv- 
ice; preventing  Compensation  Law  benefits. — 
Wildf  euer  v.  Miller  &  Gold,  81. 
^==>I0  (N.Y.Sup.)  No  jurisdiction  of  contract* 
maritime  in  part  only.— Riedel  v.  Mallory  S. 
S.  Co.,  649. 

^=»I3  (N.Y.Sup.)  Driver,  receiving  merchan- 
dise from  vessel,  was  not  engaged  in  maritime 
work,  outside  of  jurisdiction  of  Industrial  Com- 
mission.—McBride  V.  Standard  Oil  Co.  of  New 
York,  90. 

€;==>I3  (N.Y.Sup.)  Jurisdiction  of  State  ludus- 
trial  Commission  depends  on  whether  the  facts 
on  which  a  claim  is  based  are  maritime.- Rie- 
del V.  Mallory  S.  S.  Co.,  649. 

Jurisdiction  of  compensation  cases  depends 
on  existence  of  maritime  contract  referring  to 
"maritime  service."— Id. 

188N.Y.S.-61 


State  Industrial  Commission  held  to  have  ju- 
risdiction of  claim  for  compensation  for  death 
of  watchman  on  pier.- Id. 
^=:»I8  (N.Y.Sup.)  Jurisdiction  in  tort  depends 
on  locus.- Riedel  v.  Mallory  S.  S.  Co.,  649. 
<@=»20  (N.Y.Sup.)  Tort  held  not  of  maritime 
character,  outside  of  jurisdiction  of  Industrial 
Commission.— McBride  v.  Standard  Oil  Co.  of 
New  York,  90. 

^=:»20  (N.Y.Sup.)  Personal  injury  cases  aris- 
ing on  a  dock  not  within  admiralty  jurisdic- 
tion, though  employee  engaged  in  maritime 
business.— Riedel  v.  Mallory  S.  S.  Co.,  649. 
^==>20  (N.Y.Mun.Ct.)  Rights  and  liabilities 
arising  from  stevedore's  work  aboard  ship  in 
navigable  water  within  admiralty  jurisdiction. 
—La  Rosa  v.  Carter  &  Weekes  Stevedoring 
Co.,  396. 

ADOPTION. 

^=9 1 6  (N.Y.Sap.)  Complaint  held  not  to  show 
facts  invalidating  adoption  on  account  of  par<^ 
agreement  father  might  reclaim  child.— Myers 
V.  Myers,  527,  > 

ADVERSE  POSSESSION. 

I.  NATURE  AND  RBC^UISITBg. 

(A)  AoanUltloia  of  Rlirhta  by  Preacrlptlon 
in  General. 

«s»7<2)  (N.Y.Sop.)  State  cannot  lose  lands 
by  failure  to  assert  title,  except  under  statute, 
and  then  only  such  lands  as  it  holds  as  propri- 
etor.—People  V.  Baldwin,  542. 

Occupants  of  forest  reserve  lands  cannot  ac- 
quire title  of  the  state  by  adverse  possession. 
— ^Id. 

AGENCY. 
See  Principal  and  Agent. 

ANIMALS. 

<&==>20i/2  [New,  vol.  20  Key-No.  Series] 

(N.Y.Sup.)  Member  of  stock-breeding  as- 
sociation bound  by  by-law  as  to  test  for  regis- 
try.—Cabana  V.  Holstein-Friesian  Ass'n  of 
America,  277. 

Directors  of  stock-breeding  association  held 
empowered  to  cancel  registry  for  fraud.— Id. 

Cancellation  of  registry  contemplates  notice 
in  accordance  with  '*law  of  the  land,"  or  "due 
process  of  law.*'— Id. 

Anticipated  procedure  by  directors  of  stock-  • 
breeding  association,  canceling  registry,  should 
not  be  enjoined. — Id. 

Want  of  title  to  ofBce  of  directors  of  stock- 
breeding  association  not  ground  for  enjoining 
cancellation  of  registry. — Id. 

If  by-law  of  stock-breeding  association  par- 
tially illegal,  whole  not  void.— Id. 

(1)   T 
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APPEAL. 

See  Conrts,  «=»237;  Criminal  Law,  «=»1166%- 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific  top- 
ics. 

IT.  RIGHT   OF  RBVIB^r. 

(B)  Batoppel,  IValver,  or  Airreem^nts  Af- 

fectinar  Riari&t. 

<e=>f62(3)  (N.Y^up.)  Right  to  appeal  not  lost 
by  collection  of  money  judgment. -—Giordano  v. 
Height,  837. 

T.  PRESBNTATIOlf      AND      RBSBRVATION 

IN   LO^VBR   COURT   OF   GROUNDS 

OF   UlflVIB^V, 


(A)  Is 


and  <inestloiis  In  liOvrer  Conrt. 


€:==»173(13)  (N.Y.Sup.)  Question  not  raised  be- 
low cannot  be  urged  on  appeal. — Besnar  v. 
American  Ry.  Express  Co..  786. 
^=s>l73(14)  (N.Y.8up.)  Objection  of  no  insur- 
able interest  cannot  be  first  raised  on  appeal. 
— Guinness  v.  Phoenix  Assur.  Co.,  Limited,  of 
London,  137. 

^=s»177  (N.Y.Sup.)  Defendant  buye|r  cannot 
raise  for  first  time  on  appeal  question  of 
court's  failure  to  deduct  freight  in  computing 
damages.— Standard  Casing  Co.  y.  California 
Casing  Co.,  308. 

(B)   Objectiona   and   Motlona,  and   Rnllns* 
Thereon. 

<S=»I93(I)  (N.Y.Sup.)  Pleadings  should  be  up- 
held, after  trial  and  verdict,  unless  defendants 
surprised  and  misled  and  objection  made.— 
Foster  V.  De  Paolo,  740. 

^=:>237(4)  (N.Y.Sup.)  Excep,tion  to  refusal  to 
dismiss  at  close  of  plaintiff's  evidence  not  avail- 
able, in  absence  of  motion  for  dismissal  at  dose 
of  evidence.— Liondale  Mercantile  Co.  v.  Gerber, 
825. 

XVI.  RBVIBW. 
(O  Parties  Bntltled  to  Allege  IDrror. 

$=s>878(l)  (N.Y.Sup.)  Rulings  on  defenses  not 
reviewable,  where  defendant  did  not  appeal. — 
Tysen  v.  Cedar  Grove  Beach  Corporation,  361. 
^cs>878(3)  (N.Y.Sup.)  No  reversal,  where  prej- 
udiced party  does  not  complain.— Michael  E. 
Paterno  Realty  Co.  v.  Uattenbach,  444. 
«s»882(l8)  (N.Y.Sup.)  LandiorUs  could  not 
complain  of  order  suggested  by  them.— Paul  y. 
Rothberg,  126. 

(E)  Preaumptlona. 

«5=>927(7)  (N.Y.8up.)  Defendant's  testimony 
to  be  taken  as  true  in  reviewing  direction  of 
verdict  for  plaintiff.— Rosenthal  v.  Grabelsky, 
473. 

«s>933(4)  (N.Y.Sup.)  Motion  for  new  trial 
presumed  granted  on  any  or  all  grounds  men- 
tioned in  moving  papers.— Sylvan  Mortgage  Co. 
V.  Young,  516. 

€s=>935(l)  (N.Y.Sup.)  Order  vacating  judg- 
ment after  trial  without  jury  not  affirmed,  un- 
less ground  therefor  affirmatively  appears. — 
Sylvan  Mortgage  Co.  v.  Young,  516. 

(G)  (ineatlona  of  Faet,  Verdicta,  and  Find- 
inira. 

(&=s>1001(2)  (N.Y.Sup.)  Verdict  not  reversed 
because  appellate  court  might  have  reached 
other  conclusion. — In  re  Spang's  Will,  754. 
<@==>1003  (N.Y.Sup.)  Verdict  uhould  be  set 
aside,  where  contrary  to  the  weight  of  the  evi- 
dence.—Palisade  Curtain  Co.  v.  Koru,  497.        , 

(2) 


^=s>l012(n  (N.Y.Sap.)  Judgment  contrary  to 
the  overwnelming  preponderance  of  evidence 
will  be  r«versed.^Block  v.  Murray,  802. 

(H)  Harntleaa  Error. 

«s»l046(5)   (N.Y.Sup.)  Record   held    to    show 
such  prejudice  of  court  as  required  reversal  of 
judgment— Stein  v.  Eckert.  469. 
<S=>  1050(1)    (N.Y.Sup.)  Testimony  that  a  per- 
son was  irrational,  instead  of  that  such  was 
witness'  impression,  held  not  reversible  error. 
— HumiHton  v.  Wood,  213. 
^ao  1050(1)    (N.Y.Sap.)    Erroneous    admission 
of  evidence  as  to  damages  reversible   error.— 
Standard  Alpaca  Co.  v.  Newhouse,  382. 
^=>f050(2)   (N.Y.Sup.)  Admission  of  immate- 
rial  evidence  held  prejudiciaL— Shea   y.    Shea, 
693. 

€=»I060(2)  (N.Y.Sup.)  Statement  of  coimsel 
as  to  attempt  to  fasten  crime  on  his  dient  held 
misconduct  and  prejudicial. — Shea  v.  Shea,  6d3. 
^=s>ia64(l)  (N.Y.Sup.)  Erroneous  instruction 
as  to  witness'  testimony  held  to  require  rever- 
sal, where  the  evidence  was  dose.— -Schtuner  v. 
Max  Blum  Co.,  462. 

^s»i066  (N.Y.Sup.)  Immaterial  instruction 
held  harmless.— Van  Horn  v.  Van  Horn,  98. 

(J)  Decisions  of  Intermediate  C^mrtm, 

<®=s>l094(2)  (N.Y.8ttp.)  Findings  of  referee, 
affirmed  on  appeal,  are  conclusive  on  subse- 
quent appeal.— MoUer  v.  Pickard,  791. 
^=91094(5)  (N.Y.)  Scrutiny  of  evidence  not 
foreclosed  by  unanimous  reversal  by  appellate 
division.— Alberti  v.  Heineman«  230  N.  Y.  585, 
130  N.  El  904. 

XVU.  DBTBRMINATIOH  AlfO  mSPOSl- 
TION   OF  CAUJSifi. 

(O)  Hodillentioa. 

^s»l  152  (N.Y .Sup.)  Decree  interpreted  to  car- 
ry meaning  sought  by  modification,  rendering 
modification  umiecessary. — Shur-Loc  ^levator 
Safety  Ck>.  v.  Purcell,  25. 

(O)   Reveraal. 

«s»n72(l)  (N.Y.Sup.)  Complete  reversal  of 
entire  judgment  necessary  in  action  at  law  oc 
single  cause.— Oscar  Daniels  Co.  v.  City  of  Kew 
York.  716. 

^=>il79  (N.Y.Sup.)  New  warrant  not  issned 
on  Appellate  Division's  affirmance  of  Monicipai 
Court's  judgment  after  reversal  by  Appellate 
Term,  notwithstanding  stay  granted  after  re- 
versal.—Kalvin  V,  Sturges,  76. 

(F)    Mandate   and    Proceedlnsa    in    liovrer 
Conrt. 

<^==>I201(I)    (N.Y.Sup.)  Denial     of      pisintirs 

motion  to  amend  on  second  trial  h^d  within 
justice's  discretion.— Wallach  v.  Mendelson,  8t«0. 

AFPEARANCE. 

^=sy24i5)  (N.Y.Sttp.)  Objection  as  to  author- 
ity of  person  serving  summons,  made  after  par- 
ties appeared  and  testified,  held  without  merit 
—Sherwood  v.  Coffey.  159. 

ARBITRATION  AND  AWARD. 

I.   SUBMISSION. 

^s=>23  (N.Y .Sup.)'  Arbitration  Law  hOd  inap- 
plicable to  existing  wage  agreement.— In  re  Di- 
vision 132  of  Amalgamated  Ass*n  of  Street  A: 
Electric  Hy.  Employees  of  America,  353. 
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ARGUMENT  OF  COUNSEL. 

See  Trial,  <&=s)lia. 

ASSAULT  AND  BATTERY. 

II.  CRIMIHAIi  RBSSPONSIBIIilTT. 

(A)  OlTensee. 

«=»68  (N.Y.Sup^)  PlaintifC  in  defending  his 
wife  held  guilty  of  no  offense.— Sidonsky  t.  tsm- 
kin.  401. 

ASSESSMENT. 
See  Taxation,  <@=9348-493. 

ASSIGNMENTS. 

lU.  BIGHTS  AND   LIABIIilTIBS   OF 
PARTIBS. 

^=s>96  (N.Y.Sup.)  No  cause  of  actio6  against 
assignor  of  interest  in  commissions  due  from 
third  peMon.— Smith  r.  Bechberger,  784. 

IV.  ACTIONS. 

^s»l2l  (N.Y.Sup.)  Plaintiff,  basing  action  on 
transactions  between  defendant  and  third  party, 
must  sue  as  third  party's  assignee.— Johnson  y. 
Jordan,  481. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

II.    COlfSTRUCTIO^r     AND     OPBRATION    IN 
GESNBKAI.. 

^==>197  (N.Y-Sup.)  Rights  of  aasignec  termi- 
nate by  lapse  of  35  years.— Street  v.  Post,  668. 

ASSOCIATIONS. 

See  Building  and  Loan  AssoclationB;    iDsnr- 
ance.  ^^746-787. 

^=:»20(1)  (N.Y.Sup.)  Member  against  whom 
proceedings  are  instituted  under  by-laws  must 
exhaust  remedies  within  association  before  ap- 
pealing to  courts.— Cabana  v.  Holstein-Friesian 
A8B*n  of  America,  277. 

<S=s>20(l)  (N.Y.Sap.)  In  suit  under  statute 
against  officials,  plaintiff  must  allege  and  prove 
that  all  members  are  liable.— J.  Friedman  & 
Co.  y.  Amalgamated  Clothing  Workers  of  Amer- 
ica, 879. 

ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor. 

ATTACHMENT. 

II.  PROPERTY  SUBJECT  TO  ATTACH- 
MENT. 

^=»6i  (N.Y.Sup.)  Can  be  levied  on  judgment 
in  favor  of  defendant.— Rogers  v.  Logan,  337. 

in.  PROCEEDINGS   TO   PROCURE. 

(B)  Allldavlta. 

^=»I02  (N.Y.Sup.)  Evidentiary  fact  showing 
contract  breach  and  basis  for  damages  must  be 
presented.— Dexter  &  Carpenter  v.  Lake  &  Ex- 
port Coal  Corporation,  C23. 
^»122(1)  (N.Y.Sup.)  Supplementary  affidavit 
on  application  for  attachment  held  to  suffi- 
ciently show  plaintiff's  damages.— Dexter  & 
Carpenter  v.  Lake  &  Export  Coal  Corporation, 
623. 

<g=»l22(2)  (N.Y.Sup.)  Defects  ^eM  curable  by 
granting  leave  to  plaintiff  to  file  affidavits  nunc 
pro  tunc  on  application  for  attachment.— Dex- 
ter &  Carpenter  t.  Lake  &  Export  Coal  Cor- 
poration, 623. 


Papers  on  application  for  warrant  held  tree 
from  jurisdictional  defects.— Id. 

VII.   dUASHlNG,   VACATING,   DISSOI.U- 
TION,  OR  ABANDONMENT. 

^==»231  (N.Y.Supr}  Vacation  of  prior  attach- 
ment depends  on  jurisdictional  defects.— Amer- 
ican Merchant  Marine  Ins.  Co.  v.  Forsikrings- 
Aktieselskabet  Norden,  593. 

Moving  papers  held  sufficient  to  give  court 
jurisdiction.— Id. 

^=s»243  (N.Y.Sup.)  Junior  attaching  creditor's 
motion  to  vacate  prior  attachment  must  pre- 
sent papers  on  which  attachment  is  founded.— 
American  Merchant  Marine  Ins.  Co.  v.  F.orsik- 
rings-Aktieselskabet  Norden,  593. 
^==>250  (N.Y.Sup.)  Validity  of  assignment  of 
attached  judgment  not  decided  on  motion  to 
vacate.— Rogers  v.  Logan.  337. 
^=>250  (N.Y.Sup.)  Complaint  and  affidavits 
not  so  closely  scrutinized  on  junior  attaching 
creditor's  motion  to  vacate  attachment  as  on 
motion  by  defendant. — American  Merchant  Ma- 
rine Ins.  Co.  of  Forsikrings-Aktieselskabet 
Norden,  593. 

^=s>263  (N.Y.Sop.)  For  discharge  after  judg- 
ment the  same  bond  required  as  where  appli- 
cation is  before  judgment,  and  in  addition  un- 
dertaking to  perfect  appeal  and  stay  execu- 
tion.—Hadjopoulos  V.  ManouBso,  675. 

ATTORNEY  AND  CLIENT. 

See  Trial,  ^s»110. 

I.  THE   OFFICE   OF  ATTORNEY. 
(C)   SaapeiiNtoii  and  Dlabarment. 

$=»3d  (N.Y.Sup.)  Attorney  who  converted  pro- 
ceeds of  foreclosure  sale  as  referee  disbarred. 
—In  re  Fridiger,  39. 

«S=>44(I)   (N.Y.Sttp.)  Conduct  of  attorney  ^eW 
reprehensible.— In  re  Kelly,  502. 
^=944(1)   (N.Y.Sup.)  Court     may    investigate 
contracts  by  attorneys  for  remuneration. — In  re 
Levinson,  730. 

<8s»44(2)  (N.Y.8up.)  Failure  to  repay  portion 
of  retainer  fee  misconduct  necessitating  sus- 
pension.— In  re  Levinson,  730. 
«=>44(2)  (N.Y.Sup.)  Attorney  of  administra- 
ttMT  gnilty  of  misconduct  in  depositing  funds 
in  own  banking  account  and  using  them. — In  re 
McKee,  753. 

<S=945  (N.Y.Sup.)  Attorney  has  no  right  to 
conceal  fact  of  collection  and  amount  thereof. 
—In  re  O'Brian,  500. 

^=s>46  (N.Y.Sup.)  Attorney  of  administrator 
suspended  from  practice  for  misconduct  in  de- 
positing funds  in  own  banking  account  and  us- 
ing them  though  decedent's  father  acquiesced. 
—In  re  McKee,  763. 

^=>49  (N.Y.Sup.)  Purpose  of  disciplinary  pro- 
ceedings against  attorney. — In  re  Kelly,  502. 
«=953(2)    (N.Y.Sup.)  Evidence    held    to    show 
that  attorney  was  guilty  of  unprofessional  con- 
duct.—In  re  O'Brian,  5(.^. 
^=:»58  (N.Y.Sup.)  Disciplinary  proceeding  dis- 
missed, on  account  of  respondent's  youth  and 
inexperience. — In  re  Penn,  193. 
(&::s>58  (N.Y.Sup.)  Attorney      writing      letter 
threatening  criminal  prosecution  censured.— In 
re  Bookman,  271. 

<8=:958  (N.Y.Sup.)  Conduct  of  attorney  held 
reprehensible,  and  discipline  administered.— In 
re  Kelly,  502. 

^=»58  (N.Y.Sup.)  Attorney  suspended  from 
practice  for  misconduct  in  depositing  funds  in 
own  banking  account  and  using  them.— In  re 
McKee,  753. 
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TV.  COMPBNSATION   AND   LIBN   OF 
Al^rUHMKY. 

(A)  Fees  and  Otlier  Reinaneratlon. 

^=>I53  (N.Y.Sup.)  Attorney,  obtaining  adverse 
interest  with  consent  of  client,  held  entitled  to 
compensation  on  being  compelled  to  surrender 
the  property  "acquired  to  his  clients.— MoUer  v. 
Pickard,  791. 

(B>  lilen. 

(e=»182(l)  (N.Y.Sup.)  Attorney,  retained  by 
administratrix  to  collect  money  due  estate,  who 
collects  nothing  in  actions  brought,  has  lien,  if 
any,  oiily  on  papers  in  his  possession. — ^In  re 
Farmers'  Loan  &  Trust  Co.,  373. 

BAILMENT. 

«e=>l4(l)  (N.Y.Sup.)  Tailor  not  liable  for  theft 
of  clothes  left  for  pressing. — Donlon  y.  Pehr, 
522. 

<@=9l8(4)  (N.Y.Sup.)  Garage  man,  who  gave 
up  possession  of  repaired  car,  extending  cred- 
it, could  not  reassert  lien  by  subsequent  sei- 
zure,—Owl  Wet  Wash  Laundry  Co.  v.  Karish, 
782. 

e=»3l(l)  (N.Y.Sup.)  Presumption  as  to  bail- 
ee's liability  on  failure  to  deliver  held  rebutted. 
— Grcenberg  v.  Mermelstein,  250. 

Evidence  of  burglary  held  to  rebut  presump- 
tion of  bailee's  liability. — Id. 
€=:>3I(3)  (N.Y.Sup.)  Evidence  held  insufficient 
to  sustain  garage  mun's  recovery  on  counter- 
claim for  repairs.— Owl  Wet  Wash  Laundry 
Co.  ▼.  Karish,  782. 

BANKRUPTCY. 

See  Assignments  for  Benefit  of  Creditors. 

BANKS  AND  BANKING. 

in.   FUNCTIONS   AND   DEALINGS. 
(C>  Depoatts. 

^=»148(3)  (N.YaSup.)  Payee  of  draft,  whereon 
indorsement  forged  by  attorney,  negligent  in 
delaying  to  make  demand  on  bank. — Amiett  t. 
Chase  Nat.  Bank,  7. 

(F)  Bxoliaiive,  Money,  Seourltlea,  and  la- 
vent  men  ta. 

<$=»l88i/2  (N.Y^up.)  Plaintiff  entitled  to  re- 
turn of  consideration  paid  for  unexecuted  trans- 
fer of  German  marks.— Pfotenhauer  v.  Equi- 
table Trust  Co.,  464. 

^=> 1 881/2  (N.Y.Mun.Ct.)  Bank  became  owner 
of  money  paid  for  cable  transfer  of  Polish 
marks.— Safian  v.  Irving  Nat.  Bank,  893. 

Stipulation  of  bank  against  liability  on  ac- 
count of  cable  transfer  ineffectual,  where  mon- 
ey never  delivered. — Id. 

Stipulation  in  cable  transfer  of  marks  in- 
effectual to  avoid  bank's  liability  for  more  than 
current  value  at  time  of  refund.— Id. 
<e=>l9l  (N.Y.Sup.)  Letter  of  credit  constituted 
sole  contract  with  shipper.— Lamborn  v.  Ijake 
Shore  Banking  &  Trust  Co.,  162. 

Bill  of  lading,  describing  sugar  as  ''Java 
white,"  did  not  comply  with  letter*  of  credit  au- 
thorizing draft  for  "Java  white  granulated  sug- 
ar."—Id. 

Party  entitled  to  draw  against  letter  of  credit 
must  observe  conditions.— Id. 

BENEFICIAL  ASSOCIATIONS. 

Sec  Building   and   Loan  Associations;    Insur- 
ance, ®=>746-787. 

(4) 


BILLS  AND  NOTES. 

I.  REaVISITBB   AND   VAl4lDrrr. 

(D)   Form   and   Contents   of  ProBilaaorr 
Notes    and    OaebUla. 

(e=>41  (N.Y.Sttp.)  iDBtrament  sued  on  held  a 
mere  memorandum,  not  importing  considera- 
tion.—RahiU  V.  RahiU,  780. 

T.  RIGHTS   AND  lilABII^ITIES   ON   IV- 
DORSBBIBNT   OR   TRANSFER. 

(D)  Bona  Fide  Pareliajiera. 

(e=>356  (N.Y.Sup.)  Discount  of  trade  accept- 
ance does  not  make  bank  holder  for  value.— 
Sobel  V.  Ensels,  436. 

^=>384  (N.Y.8up.)  Counterclaim  against  sell- 
er available  against  assignee  of  trade  accept- 
ance.—Sobel  V.  Engels,  436. 

VIII.   ACTIONS. 

<S=s>443(l)  (N.Y.Sup.)  Bank  may  mamtain  ac- 
tion on  trade  acceptance  as  trustee. — Sobel  v. 
Engels,  436. 

BOUNDARIES. 

1.  DESCRIPTION. 

^=s»l3  (N.Y.Sup.)  Description  carrying  title  to 
creek,  thence  along  bank,  carried  title  to  cen- 
ter.—Cramer  V.  Ferine,  148. 

BROKERS. 

See  Factors. 

II.  EMPLOYMENT  AND   AUTHORITT. 

^=»8(3)  (N.Y.Sup.)  Evidence  held  to  make  out 
prima  facie  case  of  authorization.— Icon's  Real 
Estate  Corporation  v.  Keller,  122. 

ni.  DUTIES   AND  LIABILITIBS  TO 
PRINGIPAIj. 

^S936(5)  (N.Y.Sttp.)  Whether  printed  notice 
in  letter  notifying  customer  of  purchase  on 
margin  was  part  of  contract  held  for  the  jury.— 
Gropper  v.  Newburger,  426. 

IV.  COMPENSATION  AND   I.IEN. 

«S=s»48  (N.Y.Sup.)  Broker  must   be    procnring 

cause  of  sale,  and  produce  customer  ready  and 

willing   to   contract   on   employer's   terms.— A. 

Arent  Co.  v.  Cinnamon,  86. 

<Ss»53  (N.Y.Sup.)  Broker   held   not    procuring 

cause  of  sale,  so  as  to  entitle  him  to  commis- 

Bion.—A.  Arent  Co.  v.  Cinnamon,  86. 

®=»54  (N.Y.Sup.)  Procuring     purchaser     'witk 

whom    owner   makes   an   enforceable    contract 

entitles  broker  to  commission,  without  regard 

to  ability  to  perform  or  actual  performance.— 

Schleifcr  v.  Aaron  Garage,  432. 

^=>56(3)   (N.Y.Sup.)  Owner     not     liable     for 

commission  on  sale  to  proposed  customer  after 

abandonment    of    negotiations    by    broker. — ^A. 

Arent  Co.  v.  Cinnamon,  86. 

^=974  (N.Y.Sup.)  Commission    for   purcbasinie 

entire  stock  of  corporation  to  obtain  lease  held 

by  it  not  recoverable  against  the  corporation.— 

lilake  V.  Brewar  Amusement  Co.,  858. 

T.   ACTIONS  FOR  COMPENSATION. 

<g=s>86(4)  (N.Y.Sup.)  Evidence  held  to  make 
out  prima  facie  ca3e  of  procuration  of  sale.— 
Lieon's  Real  Estate  Corporation  v.  Keller,  122. 

VI.    RIGHTS,   POWERS,   AND   LIABILrTIES 
AS   TO  THIRD   PERSONS. 

<gs=>94.  (N.Y.Sup.)  Buyer  of  property  held  en- 
titled to  recover  money  agreed  to  be  paid  by 
broker  out  of  commission.— Wickes  v.  Martin. 

422, 


Digitized  by 


Google 


INDBX-DIGBST  Coastitutloxua  Zaw 

For  CMM  In  Dee.Dls.  *  Am  JMs.  lley-No.S«rle«  *  IndexM  sec  mme  topic  and  KBY-NUBfBIEB 

<g=>l05  (N.Y.8HP.)  Buyer's  notice  to  wger'a 
broker  that  he  would  not  accept— Fine  ▼.  -^nd- 
ler,  378. 

CABBIEBS. 

II.   CARRIAGE   OF   GOODS. 

(B)    BilU    of    LAdlBff,    Shipplnar    Receipts, 

and  Special   Contracts. 

<g=>^56  (N.Y.SUP.)  BiU  of  lading,  indorsed  in 
blank,  could  only  be  negotiated  by  delivery, 
passing  title.— Lamborn  v.  Lake  Shore  Banking 
&  Trust  Co.,  162. 


(P)  LoM  of  or  Injury  to  Good*. 
<S=»I32  (N.Y.Sup.)  Contents    of   lost    express 
packages  and  failure  of  consignee  to  receive 
Jin  nip   must  always  be   established  by  proof.— 
Turkel  v.  American  Ry.  Express  Co.,  207. 
<@=9l34  (N.Y.Sup.)  Evidence  held  not  to  show 
contributory  negligence  in  wrapping  package- 
Remington.  V.  Barrett,  174.  ^  .     ^      * 
<g=>l34  (N.Y.Sttp.)  Evidence      insufficient      to 
make   case  against  express  company  for  loss 
of    shipments.— Turkel    v.    American    By.  H^x- 
press  Co.,  207. 

(I)  Connecting  Carrlera. 
<©=»I77(I)  (N.Y.8ttp.)  Reservation  of  remedies 
in  Carmack  Amendment  not  limited  to  existing 
causes  of  action.— Remington  v,  Barrett.  174. 
<g=>177(4)  (N.Y.SUP.)  Carmack  Amendment 
does  not  prevent  recovery  from  terminal  car- 
rier responsible  for  loss.— Remington  v.  Bar- 
rett  174 

«®=>i85(3)  (N.Y.8up.)  Terminal  carrier  pre- 
sumed responsible  for  loss  of  contents  of  pack- 
age.—Remington  V.  Barrett.  174. 

IV.  CARRIAGH  OP  PASSBSNGBR8. 
(D)  Peraonal  Injnrlea. 
«g=>284(l)  (N.Y.Sap.)  Elevated  railroad  not 
liable  for  injuries  caused  by  passenger  throw- 
ing object  from  moving  train,  striking  intend- 
ing passenger  on  platform.— King  v.  Interbor- 
ough  Rapid  Transit  Co.,  700.  .      .  4.      * 

<@=»3D3(I)  (N.Y.Sup.)  Not  insurer  of  safety  of 
passenger  while  alighting— Weiser  v.  Dry  Dock 
B.  B.  &  B.  R.  Co..  856.  . 
<fi=»305CI)  (N.Y.Sup.)  Proximate  cause  of  in- 
iury.  caused  by  bundle  of  papers  thrown  from 
moving  train  by  one  not  employee  of  raUroad 
company,  unlawful  act  of  thrower.— King  v. 
Interborough  Rapid  Transit  (^o.,  7<K). 
<fe=>3l6(l)  (N.Y.Sup.)  Doctrine  of  res  ipsa 
Wiitur  appUcablc  only  where  instrumentality 
causing  accident  is  entirely  under  control  of 
defendant.— King  v.  Interborough  Rapid  Tran- 
sit Co.,  700.  .  ^  ,^ 
<©=»32I(I4)  (N.Y.SUP.)  Instruction  fceZ(i  erro- 
neous, as  making  carrier  insurer  of  safety  of 
alighting  passenger.— Weiser  v.  Dry  Dock  Jfl.  B. 
&  B.  R.  Co.,  856. 

CK)    Contributory     NeffllRence     of    Person 
Injured. 

^=s>333(IO)  (N.Y.Sup.)  Passenger,  who  pass- 
ed behind  car  after  alighting  therefrom  and 
was  struck  by  another  car,  held  con  tribute  rily 
negligent.'— Wall  v.  International  Ry.  Co..  550. 
«@=>347(3)  (N.Y.SUP.)  Whether  negUgent  to 
thrust  head  between  doors  of  elevator  held  for 
jury.— Teich  v.  Seidman's  Garage,  488. 


See  Equity. 


CHANCERY. 


CHATTEL  MORTGAGBB. 

V.  RIGHTS  AND  RBMEDIBS  ^  OP  CRED- 
ITORS. 

<S=»I97(I)  (N.Y.Sup.)  Widow  could  not  con- 
test, as  creditor,  purchase-money  chattel  mort- 
gage as  being  unfiled. — Holmes  v.  Utter,  83. 

CHILDREN. 

See  Infants;  Parent  and  CHiild. 

CITIES. 

See  Municipal  Corporations. 

CIVIL  RIGHTS. 

See  Ccfnstitutional  Law.  ^:s>90. 

CLASS  LEGISLATION. 

See  Constitutional  Law,  ^=s»251. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction. 
€=»12  (N.Y.Sup.)  Settlement   of    suit   held  to 
include  claim  for  attorney's  fees.— Cuyler  Real- 
ty Co.  V.  Teneo  Co.,  340. 

Counsel  fees,  if   recoverable  in  action,   are 
concluded  by  settlement  therein.— Id. 

CONDEMNATION. 

See  Eminent  Domain. 

CONSTITUTIONAL  LAW. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

Partial  invalidity  of  statutes,  see  Statutes,  ^=s> 
64. 

III.     DISTRIBlJTIOlf    OP    GOVBRNMBNTAIi 
POWBRS   AND   PVNCTIONS. 

(A)  LeKlalatlve    Powers    and    Delegation 

Tbereof. 

^=?>55  (N.Y.Sup.)  Legislature  cannot  deprive 
court  of  inherent  power  to  control  order  of 
business.— Clarke  v.  Eighth  Avenue  R.  Co.,  14. 

V.  PERSOMAIi  CIVIL.   AND  POLITICAI/ 
RIGHTS. 

<$s>90  ((N.Y.Svp.)  City's  withholding  permits 
for  speaking  on  streets  held  not  a  denial  of  the 
right  of  free  speech.— People  ex  rel.  Doyle  v. 
Atwell,  §03. 

VII.   OBI.IGATION   OP   CONTRACTS. 
(A)   Po^vera  of  States  In  General. 

^=»M7  (N.Y.)  Exercise  of  police  power  when 
justified  not  prevented  by  contract  clause.— 
Guttag  ▼.  Shatzkin,  230  N.  Y.  647,  130  N.  ©. 
929. 

(B)  Contraota    of    States    and    Munlcipal- 

Itlepi. 

^s»l38  (N.Y.8iip.)  Statutes  imposing  tax  on 
income,  including  interest  from  mortgagors, 
held  not  unconstitutional,  as  impairing  con- 
tract obligation  created  by  exemption  law.— 
People  ex  rel.  Central  Union  Trust  Co.  of  New 
York  V.  Wendell,  344. 

X|.   DVB   PROCESS   OP  liAlV. 

^=>251    (N.Y.)  Exercise  of  police  power  when 
justified  not  prevented  by  due  process  clause- 
OS) 
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Guttag  ▼.  Shatzkin,  230  N.  Y.  047,  130  N.  E. 

029. 

€s>309(l)   (N.Y.Sup.)   Service  within  state  or 

appearance  essential  to  due  process  for  money 

judgment.— Baylies  v.  Baylies,  147. 

CONTEMPT. 

II.    POUTKR    TO    PUNISH,    AND    PROCEED- 
INQS  TUERBFOK. 

<@=:»39  (N.Y.Sup.)  Whether  disobedience  was 
willful  and  intentional,  so  as  to  be  contempt,  is 
question  for  discretion.— Thompson  v.  Thomp- 
son, 785.  ^ 

CONTINUANCE. 

<$=»20(3)    (N.Y.Sup.)    Defendant    entitled    to 
continuance  as  a  matter  of  right,  where  attor- 
ney was  engaged  In  trial  of  other  action.— Cu- 
sick  &  Smith  v.  Danzig,  125. 
<®=926(2)    (N.Y.8up.)  Adjournment    should    be 

? ranted  to  obtain  originid  letter,  to  prove  de- 
ense  under  trial  amendment. — Gordon  v.  Chris- 
tenson,  135. 

^=>26(2)  (N.Y.Sup.)  Adjournment  to  enable 
plaintiff  to  serve  order  to  produce  properly  de- 
nied.— Sylvan  Mortgage  Co.  v.  Young,  516. 

CONTRACTS. 

See  Assignments;  Bills  and  Notes;  Compro- 
mise and  Settlement;  Covenants;  Frauds, 
Statute  of ;  Guaranty;  Money  Lent;  Release; 
Sales;   Vendor  and  Purchaser. 

I.   RE^tlSITES   AND    VALIDITY. 
(A)   Nature   and   Eaaentlals   In    Qeneral. 

<g=:>IO(l)  (N.Y.$op.)  Not  invalid  for  lack  of 
mutuality  because  one  party  reserves  right  to 
cancel.— Kadetz  v.  Harwood,  134. 

(B)  Parties,  Propoaalft,  and  Acceptance. 

<@=s>22(l)  (N.Y.Sup.)  Order  for  insertion  of 
advertisement,  not  shown  to  have  been  ac- 
cepted by  publisher,  held  insufficient  to  es- 
tablish contract.— S.  C.  Beckwith  Special  Agen« 
cy  V.  American  Toy  &  Novelty  Co.,  877. 
^=»23  (N.Y.Sup.)  Unqualified  acceptance  of 
offer  is  necessary.— Mails  v.  EInapp  &  Baxter^  5. 

(D)  Conaiaeratlon. 

<S=965(3)  (N.Y.Sap.)  Contract  to  pay  lender 
to  corporation  in  consideration  of  release  of 
corporation's  obligation  to  lender  held  support- 
ed by  consideration.— Beggs  v.  Flint,  418. 
^=»8I  (N.Y.Sup.)  Withdrawal  from  a  partner- 
ship contract  within  statute  of  frauds  suffi- 
cient consideration  for  promise  to  pay  there- 
for.—Pinner  V.  Lcder,  818. 

(F)  Learallty  of  Object  and  of  Considera- 
tion. 

«=»I27(I)  (N.Y.Sup.)  By-law  of  stock-breed- 
ing association  not  illegal  as  ousting  courts  of 
jurisdiction. — Cabana  v.  Holstein-Friesian  Ass'u 
of  America,  277. 

<g=:>138(6)  (N.Y.Sup.)  Defendant  may  show  il- 
legality though  not  pleading  it.~^Iie  Bloas  y. 
Zinn,  120. 

II.   CONSTRUCTION  AND   OPERATION. 
(B)  Parties. 

^=»  187(1)  (N.Y.Sup.)  No    consideration    from 
judgment  debtor  necessary  to  yalidity  of  agree- 
ment to  cancel  judgment  on  part  p&yment  by 
third  person. — Weill  v.  Paradiso,  287. 
^=»I87(5)    (N.Y.Sup.)  Debtor's  acceptance  of 
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agreement  with  another  for  canceUatioii  neces- 
sary.—WeUl  v.  Paradiso,  287. 

(K)   Condttloaa. 

<g=>22l(3)  (N.Y.Sup.)  Payment  of  notes  hrld 
not  conditional  upon  performance.— Bureau  of 
Investigated  Values  v.  Murphy,  250. 

in.   MODIFICATION   AND   MERGER. 

<@=s>237(l)  (N.Y.Sup.)  Contractor  cannot  be 
relieved  of  obligation  without  new  considera- 
tion.—Brackman  V.  Gillies,  750. 

IV.  .RESCISSION   AND   ABANDONMENT. 

^=9271  (N.Y.Sup.)  Providing  for  cancellation 
by  registered  mail  not  canceled  by  letter 
through  ordinary  course  of  mail.— Phillips  ▼. 
Kastens,  121. 

V.  PERFORMANCE   OR  BREACBL 

<S=»303(5)   (N.Y.Sup.)  Entire   eontract  to   set 

seven  panes  of  glass  not  performedf  unless  all 
were  intact  at  completion.— Greenberg  v.  Mag- 
er,  748. 

€=»3I8  (N.Y.Sup.)  No    recovery    on    contract 
for  board  and  lodgings,  when  broken  by  land- 
lady,—Kadetz  V.  Harwood,  134. 
<g»3l9(2)   (N.Y.8up.)  After   wrongful  cancel- 
lation, subcontractor  can  recover  for  work  done 
which   was    utilized    by   contractor. — Reddy   t. 
Barney-AUera  Const.  Corporation,  176. 
^s>320  (N.Y.)  Promise    to    replace    defective 
material  held  not  a  condition.— Jacob  &  Youngs 
V.  Kent,  230  N.  Y.  656,  130  N.  E.  933. 
^=»320  (N.Y.Sup.)  Contractor  cannot   recover 
as  for  substantial  performance,  where  failure 
to  perform  was  intentional.— Brackman  y.  Gil- 
lies, 750. 

<®=>322(3)  (N.Y.Sup.)  Evidence  held  to  sus- 
tain plaintiff's  claim  for  work  done  under  sub- 
contract.—Reddy  V.  Bamey-Ahlers*  Const.  Cor- 
poration, 176. 

TI.  ACTIONS  FOR  BREACH. 

<®=>324(l)  (N.Y.Sup.)  Action  for  breach  of 
contract  proper  remedy  for  nonperformance. — 
Bureau  of  Investigated  Values  v.  Murphy.  259. 
<SP»339  (N.Y.Sttp.)  Where  plaintiff  aUeged 
performance  of  a  contract,  a  defense  cannot 
be  predicated  on  plaintiff's  breach  thereof  with- 
out denying  alleged  performance. — De^Witt  v. 
New  York  Herald  Co.,  112. 

Defense  realleging  by  reference,  ''allegations" 
and  ^'admissions"  in  other  paragraphs  insoffi- 
cient  as  a  denial. — Id. 

<6==>346(12)  (N.Y.SUP.)  Plaintiff,  suing  on  con- 
tract, may  recover  on  quantum  meruit. — ^Kadeta 
V.  Harwood,  134. 

CONVERSION. 

See  Trover  and  Conversion. 

CORPORATIONS. 

See  Banks  and  Banking;  Building  and  Ixian 
Associations;  Carriers;  Electricity;  Gas; 
Municipal  Corporations;   Railroads. 

I.    INCORPORATION    AND    ORGANIZATION. 

^=>3  (N.Y.Sup.)  Character  determined  by 
charter.—In  re  Beekman's  Estate,  178. 

IV.   OAPITAIi   STOCK  ABTD  mVIDBNDS. 

(A)  Nature    and    Amount    of    Capital    mad 
Sliares. 

(@=»66  (N.Y.Sup.)  Old  stockholders  may  fix  rea- 
sonable conditions  as  to  increase  of  atock.^ 
Hoyt  V.  Great  American  Ins.  Co.,  257. 
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(D)  Trnnaler  of  9have«. 
<$=>117  (N.Y.SIIP.)  A  buyer  of  worthless 
stock,  in  suit  to  recover  amount  paid,  held  en- 
titled under  bis  complaint  to  recover,  without 
proof  of  damages.— Haessig  v.  Gregory,  500. 
^=>f21(4)  (N.Y.Sup.)  A  buyer  of  worthless 
stock,  in  suit  to  recover  amount  paid,  held  en- 
titled under  his  complaint  to  recover,-  without 
proof  of  damages  resulting  from  alleged  fraud 
and  deceit.— Haessig  v.  Gregory,  500. 

(ID)  Interest,  Dt-vidends,  *nnd  New  Stoclc* 
€S3»I58  (N.Y.8ap.)  Old  stockholder  has  a  vest- 
ed right  to  proportionate  share  of  new  or  in- 
creased stock  issue.— Hoyt  v.  Great  American 
Ins.  Co.,  257. 

Answer  in  action  for  failing  to  allow  oppor- 
tunity to  subscribe  to  increased  stock  issue 
held  demurrable.— Id. 

Stockholders  entitled  to  reasonable  time  to 
subscribe  to  increased  stock  issue.- Id. 

Til.  CORPORATE  POWBRS  AND 
lilABlIilTIKS. 

tB)  Representation  of  Corporation  br  Of- 
fleers  and  Asents. 

^=»425(5)  (N.Y^Sap.)  Depositor  company  es- 
topped by  issuance  of  certificate  to  deny  truth 
of  representation.— E.  Moch  Co.  v.  Bryant 
Park  Bank,  533. 

^=5>429  (N.Y.Sap.)  Bank  justified  in  relying  on 
certificate  as  to  authority  of  president  and 
treasurer  of  depositor  company  to  sign  checks. 
— E.  Moch  Co.  V.  Bryant  Park  Bank,  533. 

(F)    Civil    Actions. 

Cs»503(3)  (N.Y.Sup.)  Evidence  insufficient  to 
justify  change  of  venue  for  want  of  fair  trial 
in  county  where  corporation's  president  lived.— 
De  Grasse  Paper  Co.  v.  Northern  New  York 
Coal  Co.,  269. 

Mere  fact  that  defendant  corporation's  presi- 
dent was  a  prominent  business  man  not  enough 
to  show  plaintiff  could  not  have  fair  trial.— Id. 

XII.  FORBION  CORPORATIONS. 

^s»642(l)  (N.Y.Sup.)  Foreign  corporation 
need  do  business  only  to  extent  to  enable  court 
to  say  it  is  in  state.— Cochran  Box  &  Mfg.  Co. 
V.  Monroe  Binder  Board  Co.,  697. 
^s»642(4i/2)  (N.Y.Sup.)  Foreign  corporation 
with  office  in  stale  in  charge  of  single  agent 
held  to  be  doing  business  in  state,  to  justify 
service.— Cochran  Box  &  Mfg.  Co.  v.  Monroe 
Binder  Board  Co.,  697. 

<e=>665(2)  (N.Y.Sttp.)  How  jurisdiction  is  ob- 
tained where  foreign  corporation  is  a  party 
stated.— Cochran  Box  &  Mfg.  Co.  v.  Monroe 
Binder  Board  Co.,  697. 

.    COSTS. 

I.    HATURB,    GROUNDS    AND    BXTBNT    OP 
RIGHT  IS   GBNKRAX. 

^=s>56  (N.Y.Sop.)  Where  action  was  treated 
as  one  in  ejectment,  despite  prayer,  equitable 
rules  as  to  costs  cannot  be  applied.— McKay  v. 
Nichols,  799. 

Til.   ON   APPBAI.  OR  ERROR,   AND 

ON    NEW^   TRIAL   OR   MOTION 

THBRBFOR. 

<g=»238(l)  (N.Y.Sap.)  Party  liable  for  costs 
on  appeal,  though  not  actively  opposing  motion 
for  retaxation.— Foster  v.  N.  W.  Halsey  &  Co.. 
499. 


(S=»249  (N.Y.Sip.)  $10  costo  shovld  be  allow- 
ed for  each  term  case  is  docketed  in  Appellate 
Division.— Foster  v.  N.  W.  Halsey  &  Co.,  490. 
€=>257  (N.Y.Sup.)  Expenditure  for  corrections 
in  printing  to  be  allowed.— Foster  v.  N.  W. 
Halsey  &  Co.,  499. 

VIII.  PATMRNT  AND  RBMRDIBS  FOR 
COIiliBCnON. 

e=»275  (N.Y.Sup.)  Plaintiff,  for  whom  judg- 
ment rendered,  may  tax  costs  paid  by  de- 
fendant as  condition  for  leave  to  file  amended 
answer. — ^Hadjopoulos  v.  Manousso,  508. 

Cost  of  motions  paid  by  defendant  as  eondi* 
tion  for  leave  to  file  amended  answer  not  tax* 
able  on  final  judgment  for  plaintiff.— Id. 
€=5>276  (N.Y.Sap.)  Stay  statute  had  inapoUoa- 
ble  to  motion  seeking  no  affirmative  reliefs— 
Tyndall  v.  Pinelawn  Cemetery,  641. 

COUNTERCLAIM. 

See  Set-off  and  Coiinterclaim. . 

COURTS. 

See  Contempt;  Removal  of  Causes. 

I.   NATVRB,  BXTENT,   AND   BXBRCISB  OF 
JURISDICTION   IN   OBNBRAI.. 

<$s>23  (N.Y.Sttp.)  Jurisdiction  cannot  be  con- 
ferred by  stipulation  of  parties.— Tauszig  v. 
Kantor,  92. 

II.  BSTABI.ISHMBNT,    ORGANIZATION, 

AND  PROCBDURB  IN   GENBRAIi. 

(D)  Rules  of  Decision,  Adjadleatlon*, 

Opinions,  and  Records. 

^=>dZ{\)  (N.Y.$up.)  Boyal  grant  of  lands 
along  river  held  to  include  lands  under  bays 
and  harbors  under  rule  of  stare  decisis.— Starke- 
Belknap  V.  New  York  Cent.  R.  Co.,  820. 

IV.  COURTS    OF    lilMITBD   OR   INFBRIOR 

JURISDICTION. 

<$3ol68    (N.Y.Mun.Ct.)    Municipal    Court    hi)s 

jurisdiction  of  common-law  action  for  injuries 
sustained  in  doing  maritime  work,  where 
amount  claimed  is  less  than  $1,000.— La  Rosa 

V.  Carter  &  Weekeu  Stevedoring  Co.,  396. 
^=»I88(3)   (N.Y.Sup.)  Counterclaims    of    eip- 
ployer' erroneously  dismissed  on  ground  Munic- 
ipal   Court    bad    no   jurisdiction.— McLean    v. 
Brower,  425. 

<S=9l89(7)  (N.Y.Sup.)  Amendment  of  com- 
plaint in  City  Court  permitted,  where  not  clear- 
ly shown  court  had  no  juri8diction.->Lynn  y. 
Scheffres,  415. 

<S=s»l89(l4)  (N.Y.Sup.)  New  trial  not  granted 
by  Municipal  Court  indiscriminately,  or  with- 
out stating  reasons.— Sylvan  Mortgage  Co.  v. 
Young,  516. 

^=:>I89(I5)  (N.Y.Sup.)  Case  held  not  submit- 
ted until  delivery  of  minutes  to  justice  of  Mu- 
nicipal Court.— Pear! stein  v.  Bechtel,  404. 
ie=>l90(2)  {N.Y.Sup.)  Order  of  Municipal 
Court,  denying  landlord's  motion  for  order  di' 
recting  clerk  to  deliver  warrant,  not  appealable. 
—Tauszig  V.  Kantor,  92. 

^==>I90(2)  (N.Y.Sup.)  No  independent  appeal 
will  lie  from  order  of  Municipal  Court  granting 
judgment  on  pleadings.— Goldman  v.  Rothstadt, 
373. 

V.    COURTS    OP    PROBATB    JURISDICTION. 

^s:>198  (N.Y.Sup.)  Surrogate  cannot  pass  on 
claim  created  by  executor  against  estate.— In 
re  Farmers*  Loan  &  Trust  Co.,  373. 
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VI.   COURTS   OF  APFEIiliATB  JURIS- 
DICTION. 

(B)   Court*  of  Partlcnlmr  States. 

i8=5>237(4)  (N.Y.Sup.)  Appeal  from  City  Court 
directly  to  Appellate  Division  discretionary. — 
Cuyler  Realty  Co.  v.  Teneo  Co.,  340. 

thi.  concurrent  and  confi^ictino 
jurisdiction,  and  comity. 

(A)  Court*  of  Same  State,  and  Transfer  of 
Causes. 

^=s>479  (N.Y.Sup.)  Unless  undertaking  is  giv- 
en, action  in  other  court  will  not  be  stayed.— 
Indestructible  Metal  Products  Co.  v.  Summer- 
grade,  642. 

Proceedings  in  another  action  can  be  stayed 
only  by  injunction  granted  in  independent  ac- 
tion.—Id. 

COVENANTS. 

TV,  ACTIONS   FOR  BRBACH. 

^=»t24  (N.Y.Sup.)  Where  grantor  agreed  to 
procure  new  mortgage  for  $25,000,  his  liability 
must  be  based  on  mortgage  of  that  amount. — 
Miller  v.  H.  J.  &  M.  I.  Realty  Corporation,  446. 
^=s>l34  <N.Y.Sup.)  Whether  grantor  perform- 
ed agreement  to  procure  extension  mortgage 
held,  under  the  evidence,  for  the  jury.— Miller  Vi 
H.  J.  &  M.  I.  Realty  Corporation,  446. 


CRIMINAL  LAW. 

See   Assault   and  Battery,   ^=;»68;    Burglary; 
Indictment  and  Information;   Larceny. 

V.   VENUE. 

(A)  Place  of  BrinKlnv  Proseciitlon. 

^=:>tt2(4)  (N.Y.SUP.)  Embezzlement  held  not 
committed  partly  in  one  county  and  partly  in 
another,  so  as  to  give  either  county  jurisdiction. 
—People  ex  rel.  Barrett  v.  Goss,  44. 

VIII.    PRELIMINARY     C01IIPI«AINT,     AFFI- 
DAVIT, TT ARRANT,  BXAHirNATION,  COM- 
BUTMENT  AND   SUMMARY  TRIAL. 

iS=»250  (N.Y.Co.Ct.)  Silence  of  defendant  held 
not  a  waiver  of  jurisdiction  in  prosecution  for 
violation  of  Highway  Law.— People  v.  .Martin, 

Defendant  in  criminal  prosecution  held  with- 
out power  to  consent  to  jurisdiction  by  justice 
of  another  town.— Id. 

XII.   TRIAL. 
(C)   Reception  of  Evidence. 

^=:>681(3)  (N.Y.Sup.)  Testimony  that  prose- 
cuting witness  told  police  sergeant  that  police- 
man nad  taken  his  money  and  watch  inadmis- 
sible, in  absence  of  proof  of  defendant's  iden- 
tity as  such  policeman.— People  v.  Russell,  872. 

XV.  APPEAL  AND  ERROR,  AND  CER- 
TIORARI. 

(G)  Review. 

<Ss>M66i/2(>2)  (N.Y.Sup.)  Indication  of  disbe- 
lief of  accused's  testimony  by  court  held  not 
prejudicial.— People   v.    Armellino,    158. 

(H)     Detern&inAtion     and     Diapoaition     of 
Canae. 

^=s>lt89  (N.Y.Sup.)  Accused  convicted  of  of- 
fense not  included  in  offense  charged,  will  not 
be  discharged,  but  new  trial  will  be  granted. 
—People  V.  McVoy,  253. 
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CUSTOMS  AND  USAGES. 

€=»I3  (N.Y.Sup.)  Custom    held   part   of   con- 
tract.—Shuman  V.  Goldsmith,  84. 
<@=»I5(2)    (N.Y.8up.)  Testimony  held  incompe- 
tent  proof  of   custom.— Great   Eastern    Paper 
Co.  V.  Blyn,  841. 

<@=s>l9(3)  <N.Y.Sup.)  Testimony  Md  inade- 
quate pi\>of  of  custom.- Great  Bastem  Paper 
Co.  V.  Blyn,  841. 

DAMiAGES. 

ni.   GROClfDS  AND  SUBJRCTS  OF  COM- 
PBNSA'i'ORY   DAB&AGB9. 

(C)  Intereat,  Coats.  »nd  Bzpenjiea  of  Ijltl« 
flratlon. 

<®=968  (N.Y.Sop.)  Plaintiff  not  entiUed  to  in- 
terest on  unliquidated  items.— Reddy  v.  Bar- 
ney-Ahlers  Const.  Corporation,  176. 
cS;==>68  (N.Y.CItyCt.)  Seller's  claim  for  buyer's 
breach  of  contract  for  sale  of  sugar,  not  al- 
lowed in  full,  held  unliquidated,  so  that  interest 
could  not  be  added  to  verdict—Dorr  t.  Ep- 
stein, 391. 

^ss>7l  (N.Y.8up.)  No  recovery  of  attomer's 
fees  under  statutes  or  contract  providing  for 
payment  of  damages.— Cuyler  Realty  C^.  v. 
Teneo  Co.,  340, 

IV.  lilCiUIDATBD  DAMAGES  AND   PBIT- 
ALTIRS. 

€=s>79(5)  (N.Y.Sup.)  Where  definite  and  cer- 
tain, parties  cannot  provide  for  liquidation  of 
damage  by  seller's  retention  of  instaUments 
paid.— Edelstein  v.  Spielberger,  723. 

VI.  MESASURB  OF  DAMAGBS. 
(B)   lajnriea   to   Property. 

^=>I06  (N.Y.Sup.)  Measure  for  loss  of  use  of 
taxicab  is  rental  value,  not  lost  profits. — ^Hast- 
ings V.  Taylor,  421. 


VIII.  PLBADING,  BVIDBNCB,  AND 
SBSSMBNT. 

(A)  Pleading. 

.^=»f42  (N.Y.Sup.)  In  pleading  special  dam- 
ages, all  essential  elements  must  be  alleged.— 
Foster  v.  De  Paolo,  746. 

^=>I47  (N.Y.Sup.)  Facts  warranting  recovery 
for  loss  of  profits  on  collateral  contracts  as  spe- 
cial damages  must  be  pleaded.— Foster  v.  Dt 
Paola,  74t). 

<^=»I62  (N.Y.Sup.)  Too  late  after  verdict  to 
claim  that  special  damages  were  not  properly 
pleaded.— Foster  v.  De  Paolo,  74«. 

DEAD  BODIES. 

^=»1  (N.Y.Sirp.)  Inquiry  required  of  medical 
school  before  receiving  for  dissection. — ^Burke 
V.  New  York  University,  123. 
9=»9  (N.Y.Sup.)  Complaint  need  only  allege 
dissection  without  consent  of  relatives  or 
triends.— Burke  v.  New  York  University,  123^ 

Cremation  after  dissection  actionable  wrong- 
ful act.— Id. 

^  DEEDS. 

See  Mortgages. 

I.  RBaUISITBS  AND   VAL.IDITT* 

(B)  VmllfUty. 

^s>7l  (N.Y.SDP.)  Duress  not  condnsiTely  ««- 
tablished  by  imprisonment  when  deed  was  exe- 
cuted.—Fowler  V.  Fowler,  529. 
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<©=5>74  (N.Y^ap.)  Delay  by  attorneys  doea  not 
excuse  failure  to  sue  promptly  for  duress.— 
Fowler  v.  Fowler,  fl29. 

Party  claiming  duress  must  act  promptly. 
—Id. 

IV.  PliBADING  AND   BVIDBNCK. 

^=3>2II(5)  (N.Y.Siip.)  Evidence  held  not  to 
show  that  grantor  was  unlawfully  imprisoned 
to  procure  deed. — Fowler  v.  Fowler,  529. 

DEPOSITIONS. 

^=»33  (N.Y.Sap.)  Application  for  commission 
to  take  testimony  after  day  set  for  trial  was  too 
late.— Kirsner  v.  State.  Bank,  472. 
<S=>37  (N.Y.Sap.)  Court  will  scrutinize  mov- 
ing papers  to  ascertain  whether  testimony  is 
relevanLwhere  large  sum  of  money  is  involved. 
— Goshi  Kaisha  Yamamoto  Sohonten  v.  France 
&  Canada  S.  S.  Co.,  131. 
^=s>4l  (N.Y.Sap.)  Order  for  open  commission 
to  examine  witness  should  name  witness.— Mac- 
Donald  V.  Hamilton  B.  Wills  &  Co.,  91. 

Party  departing  from  practice  of  taking  com- 
mission on  interrogatories  required  to  secure 
costs  of  opponent.— Id.  ,    .         ^     ,, 

Motion   papers   for   open  commission  snomd 
disclose  facts  on  which  court  can  act— Id. 
^=945  (N.Y.Sup.)  No    oral    cross-examination, 
unless   necessary.— Port   Aux    Quilles    Lumber 
Co.  V.  Meigs  Pulp  Wood  Co.,  263. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators;    Wills. 

II.   PERSONS  BWTITI.BD   AWD  THBIR  RB- 

SPBCTIVB   SHARES. 

(A)  Heirs  mnd  Next  of  KIa. 

^=s>47(3)  (N.Y.8»p.)  Son  bom  after  execution 
of  father's  will  entitled  to  same  rights  as  if 
father  had  died  intestate.— In  re  Gaffken's  Will, 
854J. 

(B)  SnrvlTlnir  Hnaband  or  'Wife. 

<@=»52(2)  (N.Y.Snp.>  Wife  held  to  have  only 
life  interest  in  trust  created  by  her  husband, 
but  entitled  to  one-third  on  termination  of 
trust,  husband  having  previously  died.— Street 
V.  Post,  658. 

DISCOVERY. 

II.  UNDBR   STATUTORY  FRpVISIONS. 

<A)   Interroaratorle*  and  Bxamlnatlon*  of 
Partle*    and   of  Otber    PemouM. 

^=»3I  (N.Y.Sup.)  Bzamination  of  plaintiff  be- 
fore trial  h€ld  unnecessary,  where  no  issue 
joined  on  counterclaim. — Hansen  v.  Benenson, 
654. 

^s=»38  (N.Y.Sup.)  Order  for  examination  of  de- 
fendant's president  and  treasurer  improper.— 
Smith-Eisemann  Corporation  of  America  v. 
£isenbach.  479. 

^=>38  (N.Y.Sur.)  Brought  only  to  obtain  de- 
livery of  specific  property,  and  not  evidence  for 
use  in  other  proceedings. — In  re  Ryan's  Estate, 
387. 

^=»4t  (N.Y.Sup.)  As  defendant,  affirmatively 
pleading  breach-  of  warranty,  has  burden  of 
proof,  examination  before  trial  as  to  such  issue 
18  proper.— Smith-Eisemann  Corporation  of 
America  v.  Eisenbacfa,  479. 

Source  where  plaintiff  purchased  merchandise 
immaterial  to  buyer. — Id. 

Disposition  of  property  immaterial  as  to  buy- 
er's case.— Id. 
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^=>58  (N.Y.8ap.)  Order  for  examination  be- 
fore trial  should  not  direct  witness  to  submit  to 
examination  generally.— Smith-Blsemann  Cor- 
poration of  America  v.  Eisenbach,  479. 

(B)   Prodnetloa    and    laapectlon    off   "Wrlt- 
flnflTB  and  off   Other  Mattera. 

(d=»84  (N.Y.Sup.)  Where  agent  of  corporate 
plaintiff  was  examined  before  trial,  books  should 
not  be  ordered  produced  generally.— Smith-Eis- 
emann Corporation  of  America  ▼.  Eisenbach, 
479. 

€=»89  (N.Y.Sup.)  Permitted  wherever  compe- 
tent, material,  and  relevant  evidence  necessary 
to  make  out  cause  of  action  or  defense. — 
Pritchard  y.  Security  Trust  Co.  of  Rochester, 
548. 

Defendants,  under  general  denial,  entitled  to 
inspection  of  assignment  on  which  plaintifPs 
action  rests.— Id. 


DISMISSAL  AND  NONSUIT. 

See  Trial,  «s»165. 

DIVORCE. 

II.   GROUmiS. 

^=::»27(7)  (N.Y.Sup.)  No  separation  by  reason 
of  mere  threats  and  ontbursts  of  temper.— Ot- 
ton  V.  Otton,  255. 

^=>34  (N.Y.Sup.)  Incompatibility  of  temrier 
not  ground  for  separation.— Otton  v.  Otton,  266. 

rV.  JI7RI9DICTIOH,  PROCBBDIHGS,  AlTD 

RBSLmr. 

(C)  PleadlBff. 

^=s>93(\)  (N.Y.Sip.)  Complaint  for  separation 
must  specify  particulars  of  defendant's  mis- 
conduct.—Otton  V.  Otton,  256. 

(F)  J  ad  ff  meat  or  Deoreo. 

^=>I7I  (N.Y.Sup.)  Nevada  decree  dismissing 
divorce  case  did  not  bar  suit  for  separation  and 
aUmony  in  New  York.— Schermerhom  v.  Scher- 
merhorn,  632. 

V.  ALiniONY,    AL.L01VANCES,    AND   DISPO- 
SITION  OF   PROPERTY. 

^=s>20l  (N.Y.Sup.)  Service  in  state  or  appear- 
ance necessarv  for  judgment  for  alimony.— 
Baylies  v.  Baylies,  147. 

Judgment  for  alimony  against  defendant  not 
served  or  appearing  unaffected  by  acceptance  of 
status  of  divorce.— Id. 

<®=>2I5  (N.Y.Sup.)  Amount  allowable  for  tem- 
porary alimony  not  affected  by  accused  hus- 
band's failure  to  verify  answer,  or  by  his  giv- 
ing notice  of  no  cross-examination. — Oonklin 
V.  Conklin,  141. 

€=>227(l)  (N.Y.Sup.)  Expenses  before  action 
in  obtaining  evidence  not  considered  in  allow- 
ance for  suit  money. — Conklin  v.  Conklin,  141. 
€=»227(2)  (N.Y.Sup.)  Allowance  to  wife  for 
subpoenas,  etc.,  held  excessive. — Conklin  v. 
Conklin,  141. 

^=>236  (N.Y.Sup.)  Decree  may  adopt  provi- 
sion of  separation  agreement  as  to  alimony 
and  support  of  children. — ^Van  Horn  v.  Van 
Horn,  98. 

<^=:>269(9)  (N.Y.Sup.)  Acceptance  of  partial 
assessments  of  alimony  held  waiver  of  nght  to 
have  punished  for  contempt. — ^Thompson  v. 
Thompson,  785. 

Waiver  of  right  to  full  alimony  payments  does 
not  permit  future  delinquencies.— Id. 
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TI.  CVSTODT  AND  SUPPORT  OF 
CHILDRBN. 

«c»294  (N.Y^ap.)  Court  cannot,  after  deny- 
ing separation,  proTide  for  custody  and  mainte- 
nance of  children.— Lesser  t.  Lesser,  12. 

Statute  held  not  to  authorize  judgment  of  dis- 
missal of  wife's  suit  to  be  amended  to  compel 
husband's  maintenance  of  children.-— Id.  - 

VII.   OPERATION     AND    BFFBCT     OF     DI- 
VORCE, AND  RIGHTS   OF  DI- 
VORCED PBRSONS. 

^=:>33t  (N.Y.Sup.)  Wife's  violation  of  di- 
vorce decree  of  other  state  no  defense  in  ac- 
tion against  husband  for  accrued  alimony, 
where  nusband  has  not  applied  to  court  of 
other  state  rendering  decree  for  relief.— Van 
Horn  V.  Van  Horn,  98. 

Decree  of  court  of  other  state  reserving  pow- 
er to  modify  provisions  as  to  alimony  does  not 
preclude  action  in  this  state  for  accmed  ali- 
mony.—Id. 

DOCKS. 
See  Wharves. 

DRAMSHOPS. 
See  Intoxicating  Liquors. 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law,  ^=:»251-309. 
EASEMENTS. 

I.  CRBATION,  E2XISTBNCBS,  AND  TKR- 
MINATION. 

^=:»34  (N.Y.Sup.)  Conveyances  subsequent  to 
merger  of  title  to  dominant  and  servient  tene- 
ments held  not  to  regrant  or  revive  right  of 
way.— Robinson  v.  St.  John's  Guild,  844. 

EJECTMENT. 

IV.  TRIAL,  JUDGMENT,  ENFORCEMENT 
OF  JUDGMENT,  AND  REVIBIV. 

^=:>lll(4)  (N.Y.SUP.)  Verdict  in  ejectment 
held  sufficiently  plain  and  certain.— McKay  v. 
Nichols.  799. 

^=:>l  14  <N.Y.Sup.)  Judgiment  declaring  that  de- 
fendant was  entitled  to  land  occupied  by  house 
sufficient.— McKay  v.  I^ichols,  799. 
^=s>l23  (N.Y.SDP.)  Costs  properly  awarded  to 
plaintiff.— McKay  v.  Nichols.  799. 

ELECTRICITY. 

^=99(1)  (N.Y.Sup.)  Contract  for  subway  for 
electric  lines  construed  as  to  capital  invested 
on  which  subway  company  could  retain  part  of 
rentals.— City  of  New  York  v.  Consolidated 
Telegraph  &  Electrical  Subway  Co.,  666. 

Subway  company  not  barred  from  showing 
cost,  though  not  keeping  books  according  to 
contract.— Id. 

Subway  company,  because  of  noncompliance 
with  contract  and  false  reports,  not  relieved 
by  equity  from  strict  letter  of  contract. — Id. 

Subway  company  held  entitled  to  retain  from 
city  percentage  of  rentals  on  cost  for  year, 
though  selling  a  subway  during  the  year.— Id. 
^=s»ll  (N.Y.Sup.)  City  cannot  proceed  as  to 
rates  against  electric  companies  without  first 
seeking  relief  from  Public  Service  Commission. 
—City  of  New  York  v.  New  York  Edison. Co., 
262. 

EflONENT  DOMAIN. 

II.   COMPENSATION. 
(C)  Meamire  and  Amoiint. 

^E»I31  (N.Y.Sup.)  No  rule  of  law  exists  where- 
by market  value  of  condemned  property  deter- 

(10) 


minable  by  capitalizing  rent,  etc.— In  re  Sev- 
enth Ave.  and  Varick  St.  in  CHty  of  New  York, 
197. 

$=3>i47  (N.Y^up.)  Award  to  lessee  must  be 
confined  to  rental  value  over  rent  reserved. — ^In 
re  Seventh  Ave.  and  Varick  St  in  City  of  New 
York,  197. 

€=»t49  (N.Y.Sup.)  Total  of  awards  made  for 
parcel  condemned  could  not  exceed  market  value 
of  property  taken  plus  damages  to  remainder.— 
In  re  Seventh  Ave.  and  Varick  St  in  City  of 
New  York,  197. 

(D)  Persons  Bntltled  and  Payn^eiit. 

^=»155  (N.Y.SMP.)  Awards  to  tenant  and  to 
owners  of  fee  held  not  in  violation  of  rule  re- 
quiring such  awards  on  same  theory. — In  re 
Seventh  Ave.  and  Varick  St  in  City  of  New 
York.  197. 

^s»157  (N.Y.Siip.)  Commissioners,  on  show- 
ing of  lease,  under  duty  to  determine  value  and 
deduct  amount  for  award  to  tenant — ^In  re 
Seventh  Ave.  and  Varick  St  in  City  of  New 
York,  197. 

in.  PROCBBSDINGS   TO  TAKB  PROPBRTT 
AND   A88B88   COMPBNSATION* 

^a»234(6)  (N.Y.8HP.)  Commissioners  anthor- 
ixed  to  reopen  hearing  to  value  leasehold. — In  re 
Seventh  Ave.  and  Varick  St  in  City  of  New 
York,  197. 

9s>243(2)  (N.Y.Sup.)  Action  of  court  in  con- 
firming report  of  award  held  conclusive. — ^In  re 
East  149th  St  in  City  of  New  York,  579. 
^=»247(2)  (N.Y.SMP.)  Action  of  court  in  con- 
firming report  of  award  held  conciuajve,  and 
unknown  owner  was  not  entitled  to  interest 
thereafter.— In  re  Kast  149th  St  in  Gitj  of 
New  York,  579. 

EQUITY. 

See  Cancellation  of  Instruments:    DisooTery; 
Injunction;   Partition;   Trusts. 

I.  JURISDICTION,    PRINCIPLBS,    AHD 
MAXIMS. 

(A)   Nature,    Groonda,    Sabjeets,    a-nd     Bx> 
tent  of  Jnrlsclletlon  im  GcMerml. 

^=»I5  (N.Y.SDP.)  Does  not  enforce  shadowy 
and  unsubstantial  rights.— Tyscn  ▼.  Cedar 
Grove  Beach  Corporation,  361. 

(C)  Principles  and  Maxima  of  S«alt7>. 

^=»66  (N.Y.8up.)  Attorney,  obtaining  adverse 
interest  with  consent  of  cUent,  held  entitled  to 
compensation  on  being  compelled  to  surrender 
the  property  acquired  to  his  clients.— Moller  t. 
Pickard,  791. 

ESCAPE. 

See  Tenancy  in  Common. 

ESTATES. 

See  Descent  and  Distribution;   Executors  and 
Administrators;    Perpetuities;   Wills. 

ESTOPPEL. 

III.  BdUITABIiBS  SSTOPPBL.. 
(A)  Nature  and  Basentlalii  In  ««eneral« 

^=962(5)  (N.Y.Sap.)  Boaxd  of  edacstion  not 
estopped  b^  error  of  derk  in  copying  resolu- 
tion into  minute  book.— O'Connor  y.  iSmerson, 
236. 

^=s>62(5)   (N.Y.Sup.)  State  not  estopped  by  un- 
authorized acts  or  omissions  of  its  asents  or 
officers.— People  v.  Baldwin.  542. 
^3962(6)    (N.Y3up.)  City,  requiring  work  un- 
der contract  after  breaches,  estopped  to  claia 
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forfeiture.— City  of  New  York  v.  Consolidated 
Telegraph  &  Electrical  Subway  Co.,  666. 

(D)  GronmdB  of  Bstoppel. 
^=>75  (N.Y.8up.)  Owner  may  lose  his  goods, 
if  he  intrusts  them   to   another,   who  sells.— 
Hier  v.  Wightman,  274. 

EVIDENCE. 

See  Depositions;  Discovery. 

For  evidence  as  to  particular  facts  or  iBSttesor 

in  particular  actions  or  proceedings,  see  also 

the  yarioua  spedfio  topics. 
For  review  of  rulings  relating  to  evidence,  aee 

Appeal. 
Reception  at  trial,  see  Trial*  ^=»34-91. 

I.  JUDICIAL  NOTICES. 

^=>5(f)  (N.Y.Sup.)  Common  knowledge  that 
intending  purchasers  talte  into  consideration  as- 
sessed valuation.— People  ex  rel.  Jacob  Rup- 
pert  Realty  Corporation  v.  Cantor,  885. 
<g=»20(l)  (N.Y.Sup.)  That  teacher  and  princi- 
pal perform  different  duties  common  knowledge. 
—O'Connor  v.  Emerson,  236. 

II.  PBJBSUMPTIOirS. 

<e=3>66  (N.Y.Sap.)  Contractor  presumed  to 
have  known  of  city's  intention  to  construct 
transverse  roads  authoriaed  by  statute.— Uvalde 
Asphalt  Paving  Co.  v.  City  of  New  York,  304. 
<®=»80(l)  (N.Y.Sup.)  I-aw  of  state  in  which 
judgment  claimed  to  be  res  judicata  was  render- 
ed presumed  to  be  same  as  that  of  state  in 
which  subsequent  action  was  brought— In  re 
Standish,  900. 

V.  BBSST  AND  SECONDARY  EVIDKNCE2. 

181   (N.Y.Sup.)  Admission  of  copy  of  let- 


ter to  plaintiff,  without  foundation  therefor.— 
Shea  V.  Shea,  693. 

<S=:>I82  (N.Y.Sup.)  Admission  of  copy  of  let- 
ter to  plaintiff,  without  proof  that  plaintiff  re- 
ceived it,  error. — Shea  v.  Shea,  693. 
<8=»  185(1)  (N.Y.8up.)  Notice  to  adversary  to 
produce  letter  necessary  foundation  for  proof 
by  copy  .--Gordon  v.  Christenson,  136. 

VII.  ADMISSIONS. 
(D)   By   A«entB   or  Other  Rcprenentatlve*. 

i@==>24t(2)  (N.Y-Sap.)  Of  arrangement  with  city 
contractor's  superintendent  inadmissible  against 
city.— Uvalde  Asphalt  Paving  Co.  v.  City  of 
New  Tork,  304. 

Tin.   DECLARATIONS. 

(A)  Nature,  Form,  and  Incldenta   In   Gen- 
eral. 

49=s»275  (N.Y.8iip.)  Testimony  of  plaintiff's  for- 
mer employer  erroneously  received  as  constitut- 
ing proof  of  plaintiff's  declaration  out  of  court 
as  to  vital  issue.— Brown  v.  Salzberg,  813. 

IX.   HBARSAT. 

<®=>3I4(I)  (N.Y.Sup.)  Testimony  as  to  engi- 
neer's practice  to  make  oral  request  before 
writing  letter  held  inadmissible  as  hearsay,— 
Uvalde  Asphalt  Paving  (Jo.  v.  City  of  New  York, 
304. 

<3=»3I7(I)  (N.Y.Sttp.)  That  deceased  engineer 
told  witness  he  had  spoken  to  city  authorities 
about  matter  held  incompetent.— Uvalde  Asphalt 
Paving  Co.  v.  City  of  New  York,  304. 
4@=»320  (N.Y.Sup.)  Testimony  of  party  not 
present  inadmissible  as  hearsay.— Turkel  v. 
American  Ry.  Express  Co.,  207. 


.      X.  DOCVBOESNTARY  BVIDSSNCB. 

(D>  Prodnctlan,    Antbentieation,    and    Sf- 
fect. 

<g=»376(l)  (N.Y.8ap.)  Introduction  of  book  of 
account,  without  proper  foundation,  held  er- 
ror.- Feinberg  v.  Ipp,  662. 

XT.  PAROL  OR  EXTRINSIC  BVIDBNOB  AF- 
rOCTlNG  WRITINGS. 

(A)  Contradlctinor.  Varylnfft  or  Adding  to 
TerntN  of  Written  ln«tmnient. 

«=>398  (N.Y.SUP.)  Instrument  relating  to 
payment  of  broker's  commission  held  not  one 
that  could  not  be  varied  by  parol.— Rosenthal 
V.  United  Transp.  Co.,  154. 
<$=»4I0  (N.Y.Sup.)  Contract  between  purchas- 
er and  seller  held  not  mere  memorandum,  jus- 
tifying admission  of  parol  evidence^Ansto 
Hosiery  Co.  v.  Goldstein -Lasar  Co.,  460. 

(B)  Invalidating  'Written  InstriuMat. 

<©»434(8)  (N.Y.8ttp.)  Testimony  as  to  conver- 
sations prior  to  signing  of  contract  admissible 
on  issue  of  fraud.— Export  &  Import  News  Bu^ 
reau  v.  Rosenthal,  846. 

(C)    Separate   or   Snb»eqnent    Oral    A«rree- 
ment. 

<©=»44l(9)  (N.Y.Sup.)  Conversations  varying 
terms  of  written  guaranty  incorporated  by  ref- 
erence inadmissible.— Raphael  v.  Hulett  Motov 
Oar  Co.,  209.  .,  x  ,j     ^ 

<Ss»442(l)  (N.Y.Sup.)  Parol  evidence  fceW  ad- 
missible to  show  complete  contract.— Armsby  v, 
Hygrade  Auto  Exch.,  483.  _  .  ,.  ^ 

(S=s»442(2)  (N.Y.Sup.)  Parol  evidence  held  ad- 
missible to  show  complete  bfll  of  Bale.--Armflby 
V.  Hygrade  Auto  Exch.,  483. 


(D)    Conatrnctlon   or   Application   of 
trnaare  of  Written  Instrament. 

<©=>450(6)  (N.Y.Sup.)  Oral  testimony  as  to 
terms  of  contract  of  hiring  held  admissible. — 
John  V.  Coe-Stapley  Mfg.  Corporation,  886. 
^=»455  (N.Y.Sap.)  Meaning  of  words  "when 
called  for"  in  sales  contract  to  be  explained,  bv 
parol  evidence.— Liondale  Mercantile  Co.  v.  Ger- 
ber,  825. 

«3=s>46l(4)  (N.Y.Sup.)  Court  erred  in  not  per-; 
mitting  parol  testimony  as  to  size  of  shellac 
barrel,  referred  to  in  written  contract  of  sale. 
— M.  Feigel  &  Bro.  v.  Russell  Playing  Card  Co., 
423 

^=>462  (N.Y.Sttp.)  Always  proper  to  show  in- 
strument was  not  intended  to  create  liability.— 
Rosenthal  v.  United  Tranap.  CJo.,  154. 

XU.  OPINION  BVIOIQNCE2. 
(B)  Snbjeetp  of  fixpert  Tevtlmony. 
^sx>5t3(8)  (N.Y.8«ip.)  Where  contract  gavt» 
city  power  to  decide  manner  of  doing  work,  ex- 
pert evidence  as  to  different  manner  inadmisi 
Bible.- Uvalde  Asphalt  Paving  Co.  v.  City  of 
New  York,  304.  « 

^=s>522  (N.Y.Sup.)  Where  contract  gave  dty 
power  to  decide  manner  of  doing  work,  ex- 
pert evidence  as  to  coat  inadmissible.— Uvalde 
Asphalt -Paving  Co.  v.  City  of  New  York,  304. 

EXECUTION. 

X.   SUPPLBMESNTARY  PROGBBDINOS. 

(@=s>39l  (N.Y.Sup.)  Third  party  order  to  ap- 
pear before  referee  for  examination  in  pro- 
ceedings supplementary  held  binding. — In  re 
Reid,  336. 
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EXECUTORS  AND  ADMINISTRATORS. 

See  Descent  and  Distribution;  Wills. 

II.  APPOINTMENT,    QUALIFICATION,    AND 

TBNURB. 

^=>S\  (N.Y.Sup.)  Issue  of  permanent  letters 
effect  retirement  of  temporary  administrator, 
without  formal  revocation. — In  re  Farmers' 
Loan  &  Trust  Co.,  373. 

III.  ASSBT8,    APPRAISALS.    AND     INTBN- 

TORY. 

<S=s>43  (N.Y.Sur.)  ."Private  letters"  not  estate 
assets.— In  re  Ryan's  Estate,  387. 

IT.  COIiliESCTION    AND    MANAGBMBNT    OP 

estate:. 

(A)  In  General. 

^=»96  (N.Y.Sop.)  Cannot  bind  estate  by  exec- 
utory contract,  made  on  new  and  independent 
consideration.— Williams  y.  Bratter,  380. 
^=s>l22(2)  (N.Y.Sur.)  Papers  relating  to  finan- 
cial affairs  properly  in  possession  of  tempo- 
rary administrator.—In  re  Ryan's  Estate,  387. 
Powers  of  temporary  administrator  exercised 
for  preservation  of  estate.— Id. 

TI*  AliLOTTANCm  AND  PAYMBNT  OF 
CLAIMS. 

(A)  L.i»bllitles  of  BsUite. 

^s>216(2)  (N.Y.Sttp.)  Services  of  attorney 
rendered  temporary  administratrix,  while,  per- 
manent letters  to  another  in  force,  not  recov- 
erable against  estate.— In  re  Farmers'  Loan  & 
Trust  Co.,  373. 

XI.  accovntino  and  sbttlbhbnt. 

(B)    Himiingf    Settllnar*    Openluff,    and    Re- 
view. 

^=9509(4)  (N.Y.Sur.)  Decree  on  accounting 
void  and  subject  to  vacation  as  to  one  not  cited. 
—In  re  Altman's  Estate,  493. 

EXEMPTIONS. 

See  Taxation.  ^s»204. 

FACTORS. 

See  Brokers. 

^=s>52  (N.Y.Sup.)  Pledge  by  factor  without 
possession  of  merchandise  or  enumerated  evi- 
dences of  title  unavailing.— De  Beixedon  v. 
Brown  &  Seccomb,  451. 

Pledge  by  factor  for  prior  debt  unavailing,  if 
factor  has  no  interest.— Id. 

FALSE  IMPRISONMENT. 

I.   CITIIi  lilABILITY. 

(A)  Acts  Const Itntingr  False  Imprisonment 
and  Liability  Therefor. 

«=s>l5(3)  (N.Y.Sup.)  Store  proprietor  AeW  not 
liable  for  act  of  manager  in  detaining  and 
threatening  to  search  customer  for  lost  ar- 
ticle.—Homeyer  V.  Yaverbaum,  849. 

FOREIGN  CORPORATIONS. 

See  Corporations,  ^=:»642-665. 

FORESTS. 

See  Woods  and  Forests. 

FRAUD. 

See  Frauds,  Statute  of. 
02) 


I.  DBOBPTION  CON8TITI7TING  FRAl^D, 
AND  LIABILITY  THBRBFOR. 

<S==>I3(2)  (N.Y.Ct.CI.)  Negligence  and  mistake 
not  actionable  fraud.— Murray  v.  State,  186. 
<$s»23  (N.Y.Sup.)  Purchaser's  neglect  to  read 
contract  and  locate  property  no  defense  to  re- 
covery for  fraud.— Vinart  v.  Broadway  Develop- 
ment Corporation,  475. 

II.  ACTIONS. 
(C)    B-vldeace. 

^s»50  (N.Y.SDP.)  Not  presumed.— 'Bnrstein  v. 
Cohen,  812. 

<$=;;>58(t)  (N.Y.Sup.)  Evidence  held  insuffi- 
cient.—Burstein  V.  Cohen,  812. 

FRAUDS,  STATUIX  OF. 

V.  AGRBBMESNTS  NOT  TO  BB  PBRPORHBD 
WITHIN  ONB    YBAR  OR  DUR- 
ING  LIFBTIMB. 

^=s>44(2)  (N.Y.Sup.)  Oral  partnership  agree- 
ment for  more  than  three  years  within  statute. 
—Pinner  v.  Leder,  818. 

IX.  OPBRATION   AND  BFFBCT  OP 
STATUTE. 

^=>I25(3)  (N.Y.Sup.)  Partnership  agreement 
within  statute  not  void  in  itself,  but  only  un- 
der the  statute,  and  must  be  recognised  until 
determination  by  a  party.— Pinner  v.  Leder. 
818. 

GAS. 

<S;=»I4(I)  (N.Y.Sup.)  Gas  company  may  fix  its 
own  rates,  where  not  established  by  statute  or 
Public  »Service  Commission. — ^Duits  v.  Kings 
County  Lighting  Co.,  67. 

Evidence  of  changed  conditions  held  to  de- 
stroy presumption  of  reasonableness  of  rate  de- 
termined five  months  previously. — ^Id. 

Gas  company  held  entitled  to  presumption 
against   fixing   unreasonable   rates. — ^Id. 

Increased  rates  restrained  during  90-day  pe- 
riod on  notice  of  change. — Id. 
^s»20(2)  (N.Y.Sup.)  Plaintiff  bound  to  show 
that  explosion  of  gas  stove  resulted  from  neg- 
ligence.—Greenberger  V.  Standard  Gaslight  Co. 
of  City  of  New  York,  518. 

GIFTS. 

I.  INTBR  VIT08. 

€=>5(2)  (N.Y.Sup.)  Instrument,  though  recit- 
ing nominal  consideration,  held  gift,  not  hargaio 
and  sale.— Butler  v.  Sherwood,  242. 
^S9l5  (N.Y.Sup.)  Intent  need  not  be  mutual 
at  time  of  delivery,  where  giver  subsequently 
stated  the  property  was  a  gift.— Van  Oeef  v. 
Maxfield,  322. 

<$=;9|8(I)  (N.Y.Sup.)  Deed  held  not  to  com- 
plete gift  of  personal  property  not  delivered. 
—Butler  V.  Sherwood,  242. 
^=:>24  (N.Y.Sup.)  Acceptance  need  not  be  co* 
temporaneous  with  delivery.— Van  Cleef  v. 
Maxfield,  322. 

^=s>47(2)  (N.Y.Sup.)  Acceptance  held  presum- 
ed from  circumstances.— Van  Qeef  v,  Uax- 
field,  822. 

GOOD  \¥ILL. 

^=»7  (N.Y.Sup.)  Evidence  insufficient  to  sus- 
tain verdict  for  plaintiff  in  showing  there  was 
a  complete  contract  for  sale  of  business.— 
Brown  v.  Salzberg,  813. 

Instruction  erroneous  as  allowing  plaintiff 
buyer  of  business  double  damages  for  breach. 

Id. 
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GUARANTY. 

I.  RBCiUISITBS  AND  TALIDITT. 

€=»4  (N.Y.SMP.)  CoDtract  held  primary  prom- 
ise to  pay  not  dependent  on  performance  of 
contract  by  others.— Bank  of  Italy  v.  Mer- 
chants' Nat.  Bank,  183. 

^=»4  (N.Y.Sup.)  Agreement  to  advance  to  cor- 
poration sums  necessary  to  carry  on  its  busi- 
ness held  not  a  guaranty  of  nor  agreement  to 

ay  claim  against  corporation.— Rosyle  Textile 

ills  V.  Heaphy,  854. 

n.  CONSTRUCTION  AND  OPBRATION. 

^=»36(5)  (N.Y.Sup.)  Guarantor  of  particular 
sale  held  not  liable  fof  goods  refused  Dy  buyer. 
•-Alexander  ▼.  Kohn,  459. 

III.  DI8CHA&CIBS   or  CWABANTOR. 

«s»53(l)  (N.Y.Sa|i.)  Modification  without 
guarantor's  consent  discharged  guarantor.— 
Jacob  Dold  Packing  Go.  ▼.  Lampe,  726v 

HABEAS  CORPUS* 

I.  NATVRB  AND  GROUNDS  OF  RBMBDT. 

<&=>I4  (N.Y.SUII.)  Will  lie  to  take  child  from 
guardian.— In  re  Standish,  900. 
«s»25(l)  (N.Y.Sup.)  Parties  arrested  for  vio- 
lation of  valid  city  ordinance  prohibiting  street 
meeting  held  not  entitled  to  release.— People  ex 
rel.  Doyle  v.  Atwell,  803. 

n.  JURISDICTION.  PROCBBDINOS,  AND 
RBLIHSF. 

^==>48  (N.Y.Sup.)  Voluntary  appearance  of 
nonresident  in  ajction  involving  custody  of 
child  did  not  affect  jurisdiction  of  court.— In 
re  Standish,  900. 

^=:>II7(I)  (N.Y.Slip.)  Decision  in  habeas  cor- 
pus proceedmg  in  one  state  held  res  judicata 
as  to  custody  of  child  in  similar  proceeding  in 
other  state.— In  re  Standish,  900. 

HARMLESS  ERROR. 

See  Appeal,  ^=>104&-1066;  Criminal  Law,  «s» 
1166%. 

HUSBAND  AND  WIFE. 

See  Divorce;  Marriage. 

V.  TiriFB^S   SEPARATE   BSTATB. 

CB)  Rlffhts  »nd  LlAblllties  of  Hiuib»nd. 

^ss>l38(9)  (N.Y.Sup.)  Promise  to  husband  to 
cancel  judgment  agamst  wife  enforceable  against 
promisor,  where  wife  adopted  husband's  act  in 
procuring  promise.— Weill  v.  Paradise,  287. 

VI.  ACTIONS. 

^=»208  (N.Y.S«p.)  One  to  whom  promise  is 
made  to  cancel  judgment  against  wife  may  sue 
on  same,  without  joining  wife;  '^trustee  of  ex- 
press trust"— Weill  V.  Paradise,  287. 

VIII.  SEPARATION  AND  SEPARATE  MAIN- 
TENANCE. 

<&=»279(l)  (N.Y.Sup.)  Separation  agreement 
construed.— Hoffstaedter  v.  Hoffstaedter,  251. 
<g=>279(6)  (N.Y.SUP.)  Wife's  faUure  to  render 
account  of  purchases  as  required  by  separation 
agreement  waived  by  husband's  failure  to  in- 
sist thereon.— Van  Horn  v.  Van  Horn,  98. 

Wife's 'failure  to  get  husband's  cc^nsent  before 
taking  child  out  of  the  city  for  short  trips  not 
l^ound  for  repudiation  of  separation  agreement. 
— Id. 

Children's  refusal  to  comply  with  father's  re- 


quest as  to  education,  without  mother's  fault, 
not  ground  for  repudiation  of  separation  agree- 
ment.— Id. 

Husband's  repudiation  of  separation  agree- 
ment precluded  him  from  claiming  that  wife 
waived  rights.— Id. 

<d=^280  {N.Y.SUP.)  Court  cannot  change  provi- 
sions of  separation  agreement  without  obtain- 
ing jurisdiction  of  the  parties.— Van  Horn  v. 
Van  Horn,  98. 

^s»28l  (N.Y.Sttp.)  Wife,  suing  for  accrued 
payments  due  under  separation  agreement,  en- 
titled to  interest.— Van  Horn  v.  Van  Horn,  98. 

IX.  ABANDONMENT. 

^s>302  (N.Y.Co.Ct.)  Proceedings  for  support 
of  wives  not  to  adjust  domestic  relations,  but  to 
prevent  public  burdens.— People,  on  Complaint 
of  Heinle,  v.  Heinle,  399. 
<8=9305  (N.Y.Co.Ct.)  That  husband  is  sued  for 
annulment  does  not  affect  ruling  requiring  him 
to  make  weekly  payments  for  wife's  support. — 
People,  on  Complaint  of  Heinle,  v.  Heinle,  399. 
<^s»306  (N.Y.Sup.)  Court  of  Domestic  Rela- 
tions has  jurisdiction,  though  parties  have  sep- 
arated pursuant  to  agreement.— People,  on 
Complaint  of  Houtman,  v.  Houtman,  519. 
^=>3I3  (N.Y.Ssp.)  Testimony  held  not  to  war- 
rant finding  that  husband  was  disorderly  person 
on  complaint  of  wife.— People,  on  Complaint  of 
Houtman,  v.  Houtman,  519. 

IMPROVEMENTS. 

See  Municipal  Corporations,  45»352-896. 


See  Guaranty. 


INDEMNTTT. 


INDICTMENT  AND  INFORMATION. 

Vin.  ABfBNDHKNT. 

(S=3>I59(4)  (N.Y.Sup.)  Defendant's  name  may 
be  substituted  for  fictitious  name  in  indictment. 
—People  Y.  Cook,  291. 

INFANTS. 

See  Parent  and  Child. 

n.   OUSTODT  ANB  PROTBCTIOIf. 

^=>I8  (N.Y.Sup.)  Impairment  of  morals  not 
"cruelty"  to  a  child,  under  statute  relating  to 
jurisdiction  of  Courts  of  Special  Sessions.— 
People  V.  Baxter,  181. 

IT.  CONTRACTS. 

^s>50  (N.Y.Sup.)  Liable  on  note  given  to  party 
who  advanced  bremium,  on  theory  life  policy  a 
"necessary."— W.  R  Collins  &  Co.  y.  Wacker, 
71. 

^==>56  (N.Y.Sup.)  Defense  of  stockholders, 
sued  by  infant  customer  for  margin  deposits, 
that  he  falsely  represented  his  age,  etc.,  could 
be  relied  on. — Falk  v.  MacMasters.  795. 
$=>58(l)  (N.Y.Sup.)  Right  to  disaffirm  con- 
tract held  lost  by  delay  after  majority. — Fran- 
kel  V.  Rubin,  586. 

VII.  ACTIONS. 

^=^83  (N.Y.Sup.)  Allowance  of  $10,000  to  spe- 
cial guardian  excessive,  and  should  be  reduced 
to  $2,500.— Mount  v.  Mount,  170. 
<e=s»ltl  (N.Y.Sup.)  Right  to  vacate  judgment 
for  nonappointment  of  guardian  ad  litem  lost 
by  delay.— Frankel  t.  Rubin,  586. 
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INJUNCTION. 

I.   NATVRB    AND    GROUNDS    IN    GENERAL. 
(B)   GroundB  of  Relief. 

^=»23  (N.Y.Sup.)  Decree  unlimited  as  to  time 
or  space,  enjoining  plaintiff's  former  employee 
working  at  trade,  held  unjust  and  oppressive.— 
ICaumagraph  Co.  v.  Stampagraph  Co.,  678. 

U.   SUBJECTS    OF    PROTECTION   AND 
RELIEF. 

(B)    Property,    Conveyances,    »n«l    Inonm* 
braneea. 

^=956  (N.Y.Sup.)  Party  haying  business  se- 
cret may  enjoin  parties  procuring  it  through 
confidential  relation  from  using  it  in  compet- 
ing business.— Kaumagraph  Co.  v.  Stampagraph 
Co.,  678. 

Party  may  not  enjoin  use  of  process  to  which 
it  had  no  exclusive  right. — ^Id. 

Where  plaintiff  failed  to  prove  use  of  any 
secret  process  or  exclusive  right,  injunction 
should  be  refused.— Id. 

Manufacturers  of  machine  for  plaintiff,  not 
under  agreement  not  to  manufacture  for  others 
the  same  machines,  not  patented,  held  entltied 
to  sell. — ^Id. 

(C)  Contraots. 

^=:»60  (N.Y.Sup.)  Covenant  against  employee 
entering  competing  business  will  not  be  en- 
forced, to  deny  use  of  skill  previously  acquir- 
ed.—Kauma  graph  Co.  V.  Stampagraph  Co.,  678. 
^=s>6l(2)  (N.Y.8up.)  Covenant  in  employment 
contract  not  to  prevent  revelation  and  use  of 
secrets  in  plaintiff's  business,  but  to  prevent 
competition,  held  unreasonable  restraint  of 
trade.— Kaumagraph  Co.  v.  Stampagraph  Co., 
678. 

(G)   Personal  Rlffltts  and  Dntles. 

<S=s>101(2)  (N.Y.Sup.)  Strikes  and  picketing 
lawful  only  when  conducted  by  lawful  means.— 
Pre'  Catelan,  Inc.,  v.  International  Federation 
of  Workers  in  the  Hotel,  Restaurant,  Lunch 
Room,  Club,  and  Catering  Industry,  29. 

III.   ACTIONS   FOR  INJUNCTIONS. 

^=s>n4(4)  (N.Y.Sup.)  Held  not  entitied  to  in- 
tervene in  suit  to  restrain  increase  of  rates. — 
Duitz  V.  Kings  County  Lighting  Co.,  67. 
^=39118(3)  (N.Y.Sup.)  Unlawful  purpose  on 
part  of  all  members  of  trade  union  held  not 
shown  by  petition  in  suit  to  restrain  picketing. 
—J.  Friedman  &  Co.  v.  Amalgamated  Clothing 
Workers  of  America,  879. 

Complaint  held  not  sufficiently  to  aver  overt 
acts  in  suit  to  enjoin  picketing.— Id. 

IV.  PRELIMINARY  AND  INTERLOCUTORY 
INJUNCTIONS. 

(A)  Gronndii  and  Proceedlnsm  to  Procure. 

<@=>I35  (N.Y.Sup.)  Writ  may  be  granted  only 
when  exigencies  of  case  warrant  it. — Pre'  Cate- 
lan, Inc.,  V.  International  Federation  of  Work- 
ers in  the  Hotel,  Restaurant,  Lunch  Room, 
Club,  and  Catering  Industry,  29. 
<S=>I45  (N.Y.Sup.)  Allegations  of  affidavit  as 
to  intimidation  of  employees  and  interference 
with  contracts  of  employment  Iteld  conclusions. 
— Piermont  v.  ScLlesinger,  35. 

Affidavits  insufficient  to  support  injunction 
against  interference  with  contracts  of  employ- 
ment, etc.— Id. 

(B)  Contlnninsr,    Modifrlnff,   Vacntlnar,    or 

DiMMolvluii;. 


>t63(3)  (N.Y.Sup.)  Motion  to  continue  grant- 
ed, where  picketing  was  accompanied  by  vio- 


lence.— Pre'  Catelan,  Inc.,  t.  Intemationfa  Fed- 
eration of  Workers  in  the  Hotel,  Restaurant, 
Lunch  Room,  Club,  and  Catering  Industry,  29. 

INNKEEPERS. 

«=>3  (N.Y.Sttp.)  "Hotel,"  "inn,"  and  "Uvern" 
defined.— Waitt  Const.  Co.  v.  Chase,  589. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors. 

INSTRUCTIONS. 

See  Trial,  <8=>187-234. 


II. 


INSURANCE. 

INSITRANCK  COKPAlCnSS. 


(A)  Stock   Contpaaies. 

^»35  (N.Y.Siip.)  Insurance  company,  whidi 
received  no  benefit  from  sale  of  new  stock  on 
president's  representations,  not  liable. — ^In  re 
Casualty  Co.  of  America,  555. 

nr.  INSURABLE   INTBRBST. 

<S=>fl5(8)  (N.Y.Sup.)  Charterer,  who  had 
agreed  to  indemnify  owner  against  loss,  had  in- 
surable interest  to  full  value  of  ship. — Qoshi 
Kaisha  Tamamoto  Sohonten  v.  France  &  Can- 
ada S.  S.  Co.,  131. 

T.  THB  CONTRACT  IN  OBNEIRAI*. 
(A)  Nature,  ReaniBltea,  and  Validity. 

^=»I38(2)     (N.Y.Sop.)     Excessive      preminm 
charged    constituted    "discrimination"'      _  ' 
insured.— Fogg  ▼.  Morris  Plan  Ins.  Soc,  867. 

X.  FORFBITI7RB  OF  POLICT  FOR  BRBACH 

OF  PROMISSORY  WARRANTY,  COVB- 
NANT,  OR  CONDITION  SUBSB^UBNT. 

(B>   Nonpayment  of  Premiums   or  Aaacaa- 
ments. 

<&=>360(3)  (N.Y.Sap.)  Excess  premiam  charg- 
es in  hands  of  insurer  or  agent  may  be  deemed 
applied  in  order  to  prevent  forfeiture. — ^Fogg  ▼. 
Morrie  Plan  Ins.  Soc,  867. 

XI.  BSTOPPBIi,     W^AIVBR,     OR     A6RKB- 
MBNTS  AFFBCTING  RIGHT  TO  AVOID 

OR  FORFBIT  POLICY. 

<@=>375(2)  (N.Y.Sup.)  Company  whi<A  formed 
insurance  society  as  adjunct  reinstated  policy 
by  acceptance  of  overdue  premiums. — ^Fogg  v. 
Morris  Plan  Ins.  Soc.,  867. 

XIII.    BXTBNT    OF    liOSS    AND    UABH^ITT 
OF   INSURBR. 

(A)   Marine   In  an  ranee. 

^=s>489  <N.Y.Sup.)  Parties  suing  on  policy  for 
marine  insurance  held  entitled  to  expenses  for 
defending  condemnation  in  British  prize  court. 
—Guinness  v.  Phcsnix  Assur.  Co.,  limited,  of 
London,  137. 

XVII.   PAYMENT  OR  DISCHARGB,  CONTRI- 
BUTIONt  AND   SUBROGATION. 

<@=>603  (N.Y.Sup.)  Facts  held  not  to  show  in- 
sured had  recovered  from  landlord  for  loss  cov- 
ered by  policy.— Franklin  Fire  Ins.  Co.  of 
Philadelphia  v.  Weinberg,  610. 

General  release  executed  by  insured  held  to 
cover  liabilit;y  for  loss  covered  by  policy.— Id. 

Facts  held  not  to  show  liability  to  insured, 
to  which  insurer  was  subrogated. — ^Id. 

Proof  that  stranger  was  liable  to  insured  es* 
sential  to  recover  for  violation  of  insurer'a  sub- 
rogatory   rights.— Id. 

General  release  by  inanred,  in  violation  of 
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insurer's  snbrogAtion,  defeats  recovery  on  pol- 
icy.— Id.  , . 

Declaration  by  insured  that  loss  was  caused  by 
landlord  not  evidence  insurer  was  damaged  by 
release  of  landlord.— Id. 

Xnil.  ACTIONS   OW  POLICIBS. 

<9=9635  (N.Y.8DP0  Complaint  on  burglary  pol; 
icy  defective  for  not  alleging  'Visible  marks. 
— <3arli8le  Textile  Co.  v.  Massachusetts  Bondmg 
A  Insurance  Co.,  382. 

XX.  MIJTUAIi  SKKBPIT  IHfllTRANOlS. 
(D)  Forfeiture  or  Snspennlon. 
<g=>746  (N.Y.Sup.)  Member  of  subprAatfe 
lodge  held  member  in  good  standmg  of  Ijnefit 
organization  under  control  of  grand  lodge.—- 
Orefice  v.  Grand  Lodge  of  State  of  New  Tork, 
Fondo  Unico  Mortuario,  Independent  Order 
Sons  of  Italy,  205.    . 

(B>  Beneflelmrlea  aJ&d  Benelltp. 
<ds»787  (N.Y.Sup.)  Railway  mail  clerk,  who 
was  ruptured  while  lifting  mail  sacks  in  cus- 
tomary manner,  not  injured  through  "accidental 
means,"  within  certificate.— Fane  v.  National 
Ass'n  RaUway  Mail  Qerks.  222, 

INTEREST. 

See  Usury. 

INTOXICATING  UQUOBS. 

II.  COIfSTITUTIOIf AL.ITY  OF  ACTS  AlfD 
ORDINANCBS* 

^=»I3  (N.Y.Sup.)  State  laws  tending  to  en- 
forcement of  Eighteenth  Amendment  may  be 
enforced.— People  ex  rel.  Thomsen  v.  Commis- 
sioner of  Correction  of  New  York  City,  46. 
<@=s»l3  (N.Y.Sup.)  Prior  to  Eighteenth  Amend- 
ment regulation  was  exclusively  by  states.— 
People  V.  Cook,  291.  ,  ,«,.,..      xu 

State  laws  appropriate  to  enforce  Eighteenth 
Amendment  are  valid. — Id. 

rV.  LICBN8BS  AND  TAXBS. 

<^=>96  (N.Y.Ct.CI.)  Excess  tax,  paid  voluntari- 
ly under  mistake  of  law,  cannot  be  recovered.— 
Brotherhood  Wine  Co.  v.  State,  490. 

VI.  OPPBN8B9. 

«=:9l32  (N.Y.Sup.)  State  law  may  be  enforced 
to  extent  to  which  it  does  not  conflict  with  fed- 
eral law.— People  ex  rel.  Thomsen  v.  Commis- 
sioner of  Correction  of  New  York  City,  46. 

Section  of  state  act  intended  to  abolish  saloon 
enforceable,  despite  conflict  of  rest  of  act  with 
Volstead  Act.— Id.  ,    «,        ^ 

^=s>132  (N.Y.Sup.)  Prohibition  of  Tax  Law 
against  sale  without  certificate  is  valid.— People 
V.  Cook,  291.  . 

State  statute  may  impose  penalties  different 
from  Volstead  Act. — Id. 

VIII.  CRIMIlfAIi  PROSBC17TI02VS. 

^S92I6  (N.Y.Sup.)  Information  charging  sale 
of  **whisky"  not  defective,  for  not  stating  per- 
centage of  alcoholic  content.— People  ex  rel. 
Thomsen  v.  Commissioner  of  Correction  of 
New  York  City,  46. 

JOINT  ADVENTURES. 

^=9 1  (N.Y.Sup.)  Share  in  profits  as  compen- 
sation held  not  to  create.— Zuby  v.  Height,  88. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 


JUDGMENT. 

See  Execution. 

For  judgments  in  particular  actions  or  pro- 
ceedings, see  also  the  various  specific  topics. 
For  review  of  judgments,  see  Appeal. 

rV.   BT  DBPAVLT. 

(B)  Openimv  or  Setting  Aside  Default. 

($=s>l45(4)  (N.Y.Sup.)  Papers  on  tenant's  ap- 
plication  to  open  default  held  to  show  statutory 
def  ense.- ECramer  v.  Borgenicht,  477. 
«=s>l67  (N.Y.Sup.)  Default  entered  after  court 
had  improperly  denied  application  for  continu- 
ance opened  without  terms.— Cusick  &  Smith  y. 
Danzig,  125. 

€a»l67  (N.Y.Sup.)  In  openinf;  defaults,  courts 
may  impose  j^easonable  conditions.— ^Powell  y. 
Schoellkopf,  297. 

(&s>l67  (N.Y.Sup.)  Requirement  that  default- 
ing defendant  give  undertaking  to  pay  judgment' 
erroneous.— Reichard  v.  Maiss,  480. 
«s»l67  (N.Y.Sup.)  Bequiring  security  for 
amount  of  judgment  on  opening  default  held 
improper.— Hochwald  v.  Lowy,  824. 

VI.     ON  TRIAIi  OF  ISSUBS. 

(C)  ConfovmltT    to    Proeeaa.  Pleadlnors* 
Proofs.  »nd  Verdict  or  Flmdlnsa. 

«=3>255  (N.Y.SUP.)  Plaintiff  entiUed  to  judg- 
ment for  amount  which  was  undisputed.— W. 
&  B.  Dress  Co.  v.  Maidman,  811. 

IX.  OPBNING  OR  VACATING. 

^=s>390  (N.Y.Sup.)  Not  vacated  for  absence 
from  roll  of  formal  proof  of  service,  applicant 
not  denying  service  or  want  of  authoritv  of  at- 
torney appearing.— Frankel  v.  Bubin,  586. 

XXa,  MBBGBR  AND  BAK   OF  CAUSB8   OF 
ACTION  AND  DBFBNSBS. 

(B)  Causes  of  Aetlon  and  DofoAsos  Merv- 
edy  Barred*  or  Conoladed. 

^=s>589(2)  (N.Y.Sup.)  Decision  in  buyer's  ac- 
tion for  fraud  not  res  judicata  in  his  action 
for  breach  of  warranty.— Lee  Auto  Service  v. 
MiUer,  844. 

XIV.  CONCI.USIVBNB98    OF   ADJUDI- 
CATION. 

(A)  Jadsmeats  Coaelosliro  la  Oeaeral. 

^5>640  (N.Y.Sttr.)  Decree  of  Surrogate's  Court 
conclusive  as  to  matters  and  persons  of  whom 
jurisdiction  was  obtained.-— In  re  Altman's  Es- 
tate, 493. 

(C)  Matters  Coacladed. 

^s»744  (N.Y.Sup.)  Consent  judgment  enjoining 
breach  of  covenant  in  lease  held  not  adjudica- 
tion that  there  was  breach.—Cuyler  Realty  Co. 
V.  Teneo  Co..  340. 

LABOR  UNIONS. 

See  Trade  Unions. 

LANDLORD  AND  TENANT. 

II.  liBASBS  AND  AGRBBMBNTS  IN 
GBNBRAIi. 

(A)   Reaatsltes   and   Valldltr* 

^=s>27  (N.Y.Siip.)  Threat  of  landlord  to  right- 
fully regain  possession  not  duress.— Sylvan 
Mortgage  Co.  v.  Stadler,  165. 
^s»28(T)  (N.Y.Sap.)  Fraudulent  representa- 
tions of  lessor  held  not  avoided  on  theory  of 
equal  opportunity  of  parties  to  the  contract.— r 
Eosenthai  T.  Grabelsky,  473, 
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(B)  Construction  nnd  Operation. 

^=>ASi2)  (N.Y.Sup.)  Evidence  must  disclose 
rental  value,  to  prove  damages  for  breach  of 
contract  to  store  articles. — Zenith  Motor  Car 
Oo.  V.  Herman  N.  Karp,  Inc.,  408. 
<S=:»49(3)  (N.Y.Sup.)  Landlord  held  not  enti- 
tled to  counsel  fees  paid  in  proceeding  to  re- 
strain violation  of  covenant— Cuyler  Realty 
Co.  V.  Teneo  Co..  340. 

IV.  TBRMS   FOR  YBA^S. 

(B)  AsMlflrnment,  9ablettlnar»  and  Mort« 

vaire. 

<e=s»75(3)  (N.Y.Sup.)  Lessee  held  not  required 
to  accept  lease  requiring  landlord's  written  con- 
sent to  assign  or  sublet.—Paver  ▼.  Eureka  Au- 
tomobile Station,  823. 

(C)  BSxtenslons,  Renewals,  and  Options  to 
Pnrchaae  or  Sell. 

«=>86(l)  (N.Y.8up.)  Whether  time  in  which  to 
renew  was  extended  by  extension  of  lease  held 
for  the  jury.— Sanitary  Fireproofing  &  Contract- 
ing Co.  V.  Finkel  Umbrella  Frame  Co.,  42. 
^=»86(l)  (N.Y.Sup.)  Tenant,  where  lease  gives 
right  to  renew,  has  option  to  continue  in  pos- 
session or  vacate.— Foster  v.  Stewart,  151. 
45»86(2)  (N.Y.Sup.)  Tenant  may  adopt  any 
reasonable  method  to  indicate  election  to  renew. 
—Foster  v.  Stewart,  151. 

Two  tenants,  exercising  option  to  renew,  must 
do  so  jointly  by  notice. — Id. 
^=»90(5)  (N.Y.Sup.)  Landlord,  where  tenant 
holds  over  without  agreement  for  renewal,  can 
treat  him  as  trespasser  or  tenant.— Foster  v. 
Stewart,  151. 

^=s>90(6)  (N.Y.Sup.)  Election  to  renew  may  be 
implied  from  holding  over.— Foster  v.  Stewart, 
161. 

Two  tenants,  exercisinir  option  to  renew, 
must  do  so  jointly,  whether  by  notice  or  hold- 
ing over.— Id. 

(D)  Ternilnatlon. 

^5>IQ9(I)  (N.Y.Sup.)  Right  to  surrender  un- 
tenantable premises  controlled  by  lease  provi« 
sion.— Progress  Corporation  v.  Chassman,  406. 

VII.  FRBMISES   AlfD   ENJOYMENT  AND 
USB   THERIQOF. 

<A)  Description.  Glxtent*  and  Condition. 

^=s>l24(l)  (N.Y.Sup.)  Lease  held  not  to  pre- 
clude landlord  from  building  in  back  yard. — 
Rural  Pub.  Co.  v.  Katzman,  537. 

(B)  PoBiieiifilon,  ESnJoTment,  and  Uiie. 

<S^=»  1 30(1/2)  (N.Y.Sup.)  Third  persons,  to 
whom  lessees  had  executed  lease,  held  not  en- 
titled to  recover  for  breach  of  covenant  of  quiet 
enjoyment  against  lessees. — Ilite  v.  Haley,  900. 
<D==>I44  (N.Y.Sup.)  Attorney's  fee  and  ex- 
penses of  summary  proceedings  not  recoverable 
from  hold-over  tenant.— Marbridge  Building  Co. 
V.  White,  2:^. 

Lessor  can  recover  from  hold-over  tenant, 
notwithstanding  new   lease. — Id. 

Subsequent  tenant  cannot  recover  damages 
from  prior  tenant  holding  over. — Id. 

(C)  Incnn&branceH,  Taxe*,  and  AsBes»« 

nientM. 

^=s>t48(2)  (N.Y.Sup.)  Lease  obligated  tenant 
It  pay  her  proportion  of  taxes  for  the  three 
months  of  last  year  into  which  term  extended. 
—Publicity  Leasing  Co.  v.  Uyman,  833. 


(BS)  Injnrlee  from  Donirerovfl  or  DefeettTe 
Condition. 

<@=::>l69(f  I)  (N.Y.Sap.)  Whether  notice  of  de- 
fective condition  of  sewer  pipe  to  janitota  con- 
stituted notice  to  landlord  held  for  jury.— Sla- 
vis  Y.  Chopak,  367. 

(F)  Brletflott. 

^178  (N.Y.Sup.)  Payment  of  rent  after  par- 
tial eviction  held  not  a  waiver  of  eviction  ajb  a 
defense.— Kerrigan  v.  May,  774. 
^=s>  180(3)  (N.Y.Snp.)  Evidence  must  diwloae 
rental  value,  to  i^rove  damages  for  eviction.— 
Zen^  Motor  Car  Co.  v.  Herman  N.  Karp,  Inc., 


408.' 


Yin.  RBNT  AKD  ADTAHCB8. 
(A)  Hlffhts  and  JLiabiUtlea. 


^=>  184(2)  (N.Y.Sup.)  Lessees,  who  broke  cov- 
enant not  to  assign  without  lessor's  consent, 
required  to  return  to  assignees  security  depos- 
ited with  them.— Hlte  v.  Haley,  906. 
<S=s>  190(1)  (N.Y.SUP.)  Constructive  eviction  no 
defense  to  action  for  rent— Rural  Pub.  Co.  v. 
Katzm^oi,  537. 

<@=»t90(2)  (N.Y.Sup.)  Partial  eviction  excuses 
nonpayment  of  rent.— Kerrigan  v.  May,  774. 
$=3>192(2)  (N.Y.SUP.)  Obligation  to  pay  rent 
for  month  not  affected  by  fire  after  pay  day.— 
Progress  CkTrporation  v.  Chassman,  406. 
^s»l99  (N.Y.Sap.)  Recovery  ot  rent  kdd  not 
prevented  by  statement  of  landlord  to  tenant 
after  rent  was  payable.— Progress  Oorporatioo 
V.  Chassman,  406. 

Recovery  of  rent  not  prevented  by  landlord's 
statement,  unless  tenant  changed  his  position 
on  faith  thereof.— Id. 
<@=>200(li/2)   (N.Y.Sap.)  Statute  as  to  unrea- 


sonable rents  does  not  apply  to  prior  leaaes.— 
Sylvan  Mortgage  Co.  v.  Stadler,  165. 
<d=9200(M/2)    (N.Y.SDP.)   Unreasonableness  of 
rent    presumed    from    substantial    increase.— 
Lewine  v.  Weil,  385. 

<S^200(li/2)  (N.Y.SUP.)  Facts  and  figures  con- 
tained in  bill  of  particulars  are  bum's  reliable  as 
to  reasonableness  of  rent  than  opinion  of  ex- 
perts.— Miller  v.  Avon,  457. 
^=»200(l</2)  (N.Y.Sup.)  Mere  date  of  lease 
doee  not  govern  in  relation  to  tenant's  right  to 
relief.— Kramer  v.  Borgenicht,  477. 

Fact  tenant  may  be  regarded  as  new  does  not 
prevent  him  from  interposing  statutory  defense 
of  oppressive  lease.— Id. 

Defendant  should  be  allowed  to  correct  mis- 
taken admission  after  default.— Id. 
<@=:>200(|i/2)   (N.Y.Sup.)  "Apartment      house** 
and    "apartment    hotel"    distinguished.— Waitt 
Const.  Co.  V.  Chase,  589. 

Rooms  not  fitted  for  hotel  purposes  not  in- 
cluded in  number  required  in  **hotel"  to  exempt 
building  from  housing  statute. — Id. 
<S=9200(l|/2)  (N.Y.Sttp.)  Fact  term  of  lease 
extends  beyond  effective  period  of  rent  law 
does  not  bar  defense  that  rent  is  unreasonable. 
— Murphy  v.  James,  743. 

<®=»200(('/2)  (N.Y.8up.)  Neither  evidence  nor 
bill  of  particulars  held  to  show  that  rental  of 
$150  was  reasonable.— O'Donovan  ▼.  Patterson, 
7a3. 

(@==»200(M/2)  (N.Y.Sop.)  Expenses  properly 
disbursed  in  care,  operation,  and  maintenance 
of  apartment  house  properly  considered  in  fix- 
ing reasonable  rent.— Garrett  v.  Allard,  S24. 
<S=»200(|i/2)  (N.Y.Sup.)  Evidence  k€ld  to 
show  reasonable  rent  for  property. — Kaufmann 
V.  Bielsky,  832. 

<@=s>200(|i/2)  (N.Y.Sup.)  Evidence  held  not  to 
justify  showing  that  proposed  increase  in  rent 
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woald  represent  fair  retam  on  investment.-- 
Canter  v.  Friedberg,  834. 
<=»200(|i/2)   (N.Y.Sup.)  Reasonable  rent  fix- 
ed by  deducting  direct  expenses  and  allowing 


landlords  a  10  per  cent,  return  on  value  oi 
property  at  a  Oberal  appraisal.— Sperling  v. 
Barton,   857. 

<=»200(l>/2)  (N.Y.8up.}  In  landlord's  action 
for  reasonable  rent,  evidence  of  present -mar- 
ket value  was  inadmissible.— A.  G.  &  H.  M. 
HaU  Realty  Co.  v.  Moos,  858. 

In  action  for  reasonable  rent,  present  market 
Talue  is  not  to  be  considered  as  affecting  net 
income. — ^Id. 

Annual  salary  of  landlord's  officers  not  prop- 
er, in  bill  of  particulars  as  to  amount  of  in- 
vestment.—Id. 

(B)  AetloBS. 

^=3220  (N.Y^np.)  Notice  by  landlord  of  in- 
crease in  rent  to  tenant  holding  over  not  a  pre- 
requisite to  action.— Mitchell  v.  Fabietti,  877. 

TX,  RB-EIVTRT   AWD  RBCOVBRT  OP  P08- 
SESSIOH  BT  LANDLORD. 

^=:»276   (N.Y.Sap.)   Summary  proceedings  held 
not  affected  by  laws  of  1920.— Kalvin  v.  Stor- 
ies, 76. 
«=»278i/2  f  N«w,  v«L  1 1 A  K6y*No.  Series] 

(N.Y.)  Legislature    authorized    to   stay 
proceedings  to  dispossess  tenants  during  disor- 
dered  conditions  due  to  war,   etc. — Guttag  ▼. 
Shatzkin,  230  N.  Y.  647,  130  N.  B.  929. 
4&=>278i/2  [New,  vol.  f  lA  Key-No.  Series] 

(N.Y.SMP.)  Summary  proceeding  against 
month  to  month  tenant,  without  filing  of  bill 
of  particulars  dismissed.— Willetts  v.  Neulicht, 
88. 
«s»278y2  [New,  vol.  I  lA  Kay-No.  Serlosi 

(N.Y.Sup.)   Summary  proceeding  "pend* 
ing,"  within  statute  prior  to  issuance  of  war- 
rant.—Taussig  V.  Kantor,  92. 
<&=>278i/2  [New,  vol.  MA  Key-No.  Series] 

(N.YeSup.)  Possession  not   awarded   to 
landlord  after  court  sustains  defense  that  rent 
is  unreasonable.— Paul  v.  Rothberg,  126. 
i^=>278y2  [New,  vol.  MA  Key-No.  Series] 

(N.Y.Sup.)  Refusal  to  adjourn  summary 

groceeding,  where  bill  of  particulars  had  not 
een  filed,  held  error.— 190th  St.  Realty  Corpo- 
ration V.  Crowell,  204. 

Petition  dismissed  on  landlord's  failure  to  file 
bill  of  particulars.— Id. 
«s>278y2  [New,  vol.  MA  Key-No.  Series] 

(N.Y.Snp.)  Summary  proceedings  for 
nonpayment  of  rent  cannot  be  maintained,  with- 
out showing  that  the  rent  was  no  greater  than 
for  previous  month.— Spinelli  v.  Michelli,  321. 
<@=»278y2  [New,  vol.  MA  Key-No.  Series] 

(N.Y.Sup.)  In  summary    proceeding    to 
dispossess  for  nonpayment  of  rent,  justice  may 
determine  what  is  a  reasonable  amount  of  rent. 
— Ncedelman  v.  Levine.  364. 
^=;»278y2  [New,  vol.  MA  Key-No.  Series] 

(N.Y.Sup.)  Presumption  as  to  unreason- 
ableness of  rent  available  to  tenant  in  summary 
proceeding.— Lewine  v.  Weil,  385. 
<©=»278y2  [New,  vol.  MA  Key-No.  Series] 

(N.Y.Sup.)  Apartment  building  held  not 
owned  by  bona  fide   co-operative  corporation, 
within  statute.— Ravitz  v.  Rimetz,  402. 
^=s>278y2  [New,  vol.  MA  Key-No.  Series] 

(N.Y.Sup.)  Evidence  held    sufficient    to 
show   tenant    objectionable    hold-over,    within 
meaning  of  statute  authorizing  eviction. — Hil- 
liard  v.  Dorritie,  432. 
<&=>278y2  [New,  vol.  MA  Key-No.  Series] 

(N.Y.Sep.)  Apartment  used  for  dress- 
making and  residential  purposes  not  occupied ' 
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for  "dwelling  purposes"  within  statute.- 
mitage  Co.  v.  Preziose,  434. 

Hold-over    tenant,    who    used    premises    for 
dressmaking,  held  "objectionable,*^  within  stat- 
ute.—Id. 
«s»278i/2  [New,  vol.  MA  Key-No.  Series] 

<N.Y.Siip.)  Landlord  cannot  deprive  ten- 
ant of  right  to  bill  of  particulars  under  emer- 
gency rent  laws.— Michael  E.Patemo  Realty 
Co.  V.  Hattenbach,  444. 
<&==>27^y2  [New,  vol.  MA  Key-No.  Series] 

(N.Y.SMP.)  Court  has  no  power  to  va- 
cate warrant  to  dispossess.— Frankenthaler  v. 
Dreyfuss,  4.58. 
<&=»278>/2  [New,  vol.  MA  Key-No.  Series] 

(N.Y.Sep.)  Evidence  held  to  establish 
that  plaintiff  desired  possession  of  her  house 
for  her  own  use,  notwithstanding  prior  proceed- 
ing for  increase  of  rent.— Stein  v.  Eckert.  469. 
Evidence  of  landlord's  bad  faith  in  desire  to 
secure  premises  held  insufficient.— Id. 

$35  per  month  rent  held  insufficient— Id. 
<@=s>278i/2  [New,  vol.  MA  Key-No.  Series] 

(N.Y.Sup.)  Proceeding  in  which  final  or- 
der  was   made   held   a   ''pending   proceeding," 
within    statute   prohibiting   warrant  issuing.— 
Meer*  v.  Kornblau,  481. 
<&s>278i/2  [New,  vol.  MA  Key-No. Series] 

(N.Y.Sup.)  Rents  of  other  apartments 
in  building  admissible  on  issue  of  reasonable 
rent— George  L.  Walker  Co.  v.  Matthews,  762. 
<8=s>278y2  TNew,  vol.  MA  Key-No.  Series] 

(N.T.Sup.)  Plans  for  remodeling  apart- 
ment house  held  to  show  no  intention  to  de- 
molish same  for  purpose  of  constructing  new 
one,  within  meaning  of  statute.— Rosman  Real- 
ty Corporation  v.  Quinn,  807. 
«s>278)6  [New,  vol.  MA  Key-No.  Series] 

(N.Y.SUP.)  Evidence  in  landlord's  sum- 
mary  proceeding   insufficient   to    sustain   final 
order,  as  not  developing  real  issue.— Weil  v. 
Douehty,  840. 
^=:>27BY2  [New,  vol.  MA  Key-No.  Series] 

(N.Y.Sup.)  Tenant  holding  over  is  no 
longer  to  be  treated  as  trespasser  or  tenant 
under  new  hiring  on  same  termrf.— A.  O.  &  H. 
M.  Hall  Realty  Co.  v.  Moos.  858. 
(S=s>296(l)  (N.Y.Sup.)  Provisions  of  lease  as  to 
re-entry  on  lessee's  default  held  not  inconsist- 
ent.—Kalvin  V.  Sturges,  76. 
^=s>2B7(2)  (N.Y.Sap.)  Notices,  not  purporting 
to  emanate  from  party  agreeing  to  give  notice, 
were  insufficient. — ^Bannerman  v.  Hughes,  410. 
Where  written  notices  to  quit  tenancy  were 
insufficient,  doctrine  of  equitable  notice  held  in- 
applicable.—Id. 

^s»298(l)  (N.Y.Stfp.)  tTlterior  ^rpose  of  ter- 
minating lease  no  defense  to  eviction  proceed- 
ing.—Application  of  U.  S.  Housing  Corporation, 
365. 

«=»298(l)  (N.Y.Sup.)  Partial  eviction  is  de- 
fense to  action  for  possession.— Kerrigan  v. 
May,  774. 

^=^301  (2)  (N.Y .Sup.)  Third  persons  to  whom 
lessee  leased  premises  necessary  parties  to 
summary  proceedings  against  lessee.— Hite  v. 
Haley,  906. 

€==>303(l)  (N.Y .Sup.)  Petition  to  recover  pos- 
session need  not  allege  that  landlord  is  owner 
of  record. — Kaplan  v.  Bernstein,  350. 
<e=>303(3)  (N.Y.Sup.)  Petition  for  possession 
need  not  show  that  owner  seeking  property  for 
own  use  is  natural  person.— Kaplan  v.  Bern- 
stein, 350. 

^s»307  (N.Y.Sup.)  Failure  of  petition  to  sUte 
landlord  was  record  owner  waived.— Kaplan  v. 
Bernstein,  350. 

^=s>3i\  (N.Y.Sup.)  Warrant  not  issued  until 
delivered  for  execution.— Tauszig  v.  Kantor,  92. 
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LARCENY. 

II.  PROSKCUTIOIV  AND  PraiSHMBNT. 
<B>  BSvldenee. 

^=»55  (N.Y.Sup.)  Evidence  held  insufficient  to 
sustain  convicnon  of  policeman  for  larcenjr 
from  intoxicated  person.— People  v.  Bussell, 
872. 

•    LEASE. 
See  Landlord  and  Tenant. 

LEGISLATIVE  POWER. 

See  Constitutional  Law,  ^=>55. 

LIBEL  AND  SLANDER. 

I.  TirORDS    AND   ACTS    ACTIONABIiK,   AND 

LIABILITY  THBRESFOR. 

^=s>7(3)  (N.Y.Sup.)  True  sUtement  that  plain- 
tiff bad  been  arrested  is  not  libelous.— Bein  ▼. 
Sun  Printing  &  PubUshing  Ass'n.  608. 
$=3»7(12)  (N.Y.8up.)  In  action  for  libel,  com- 
plaint in  another  case  held  to  charge  plaintiff 
with  crime.— Chapman  v.  Dick,  861. 

II.  PRFVIIiEGBD     COMMUNICATIONS    .AND 

MALICES  THBRKIN. 

«s>38(3)  (N.Y.Sup.)  Defendant  not  barred 
from  asserting  a  defense  of  privilege  in  plead- 
ing in  former  action,  by  sustaining  of  demurrer 
to  such  pleadings.— Chapman  v.  Dick,  861. 

Rule  as  to  absolute  privilege  in  pleadings  is 
broad  and  liberal.— Id. 

Allegations  of  complaint  charging  a  crime 
held'  privileged,— Id. 

IT.  ACTIONS. 

(B)  Parties.  Preliminary-  Proceed iiiar*, 
and  Pleading. 

«s>86(2)  (N.Y.Sup.)  Printed  article  held  not 
to  sustain  innuendo  that  it  charged  plaintiff  with 
crime.— 'Rein  y.  Sun  Printing  &  Publishing 
Ass'n,  608. 

^s»87  (N.Y.Sup.)  Complaint  held  not  to  allege 
statement  plaintiff  was  arrested  was  false.— 
Rein  v.  Star  Co.,  606;  Rein  v.  Sun  Printing  & 
Publishing  Ass*n,  608. 

^=s>87  (N.Y.Sup.)  Denial  of  truth  of  specific 
portions  of  article  indicates  other  portions  were 
true.— Rein  v.  Sun  Printing  &  Publishing  Ass'n, 
608. 

UCENSES. 

I.    FOR    OCCUPATIONS    AND    PRIVIIiBGlSS. 

^=s>40  (N.Y.Sup.)  Operation  of  bus  line  on 
streets  without  consent  of  local  authorities  a 
crime.— People  ex  rel.  Weatherwaz  v.  Watt, 
559. 

Inadequacy  of  street  car  service  no  excuse 
for  not  enforcing  law  requiring  bus  line  to 
have    consefnt    of    local    authorities. — ^Id. 

LIENS. 

See  Attorney  and  Client,  ^=s>182. 

LIMITATION  OP  ACTIONS. 

See  Adverse  Possession. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LITERARY  PROPERTY. 

^s»3  (N.Y.Sur.)  Sender  of  letter  has  property 
right  therein.— In  re  Ryan's  Estate,  387. 
^=99  (N.Y.Sur.)  Sender  of  letter  may  prevent 
Dublication  by  injunction.— In  re  Ryan  s  Estate, 

(18) 


LOANS. 

See  Money  Lent. 

MALICIOUS  PROSECUTION. 

I.  NATimn  AND   COMMBNCBHBirr  OV 
PROSBCVTION. 

^s»7  (N.Y.$up.)  Criminal  proceeding  basia  of 
action. — Sidorsky  v.  Lemkin,  401. 

V.  ACTIONS. 

^=s»7l (I)  (N.Y.Sttp.)  Evidence  held  sufficient  to 
go  to  jury.— Sidorsky  v.  Lemkin,  401. 
^=>7I(3)   (N.Y.Sup.)  Malice  question  for  jurj. 
—Sidorsky  v.  Lemkin,  401. 

MANDAMUS. 

I.  NATURK   AND    GROUNDS   IN    GEMBRAT.. 

<$s>3<l)  (N.Y.Sup.)  No  other  adequate  remedy 
for  enforcement  of  law  as  to  jitneys  on  streets. 
—People  ex  i*el.  Weatherwax  v.  Watt,  559. 
€=97  (N.Y.Sup.)  Grant  of  writ  lies  in  sound 
discretion  of  court.— People  ex  reL  Hultman  v. 
Gilchrist.  61. 

<@=s>10  (N.Y.Sup.)  aear  legal  right  to  relief 
demanded  necessary.— People  ex  rel.  Connors 
V.  Board  of  Education  of  City  of  New  York, 
686. 

<&==>! 6(1)  (N.Y.S«p.)  As  remedy  to  compel  sec- 
ond payment  of  proceeds  of  taxation  by  county 
treasurer  denied  as  fruitless.— In  re  Kimball, 
97. 

II.  SUBJBCTS  AND  PURPOSES  OP  RBI^IEF. 

(B)  Aeta   and   ProceedlnirN   of    Pablio   on- 
cers and  Boards  and  MnnlolpalltleB. 

«=»72  (N.Y.Sup.)  Writ  lies  to  correct  "arbitra- 
ry" exercise  of  discretionary  power. — ^People  ex 
rel.  Hultman  v.  Gilchrist,  61. 
^=;»87  (N.Y.Sup.)  City  commissioner's  refos^ 
to  license  taxicabs  held  arbitrary,  warrantiRf 
mandamus.— People  ex  reL  Hultman  t.  GO- 
Christ,  61. 

«=»87  (N.Y.SDP.)  City  may  be  compelled  to 
issue  permit  for  street  meetings  improperly 
withheld.— People  ex  rel.  Doyle  t.  Atwell,  803. 

HI.    JURISDICTION,    PROCBBlDIirGS,     AND 
RISLIBF. 

«ss>.|5f(2)  (N.Y.SDP.)  Other  officers  than 
mayor  held  not  necessary  parties  defendant,— 
People  ex  rel.  Weatherwax  v.  Watt,  559. 
«=>I54(4)  (N.Y,Sup.)  Petition  held  n<>t  re- 
quired to  show  relator  has  private  interest 
—People  ex  rel.  Weatherwax  v.  Watt,  559. 
^==>I72  (N.Y.Sup.)  That  operation  of  basses 
is  in  violation  of  statute  may  be  determined 
on  mandamus.— People  ex  reL  Weatherwax  v. 
Watt,  559. 

^cs>l8D  (N.Y.8HP.)  Peremptory  writ  not  pre- 
vented by  issue  of  law.— People  ex  reL  Weather- 
wax V.  Watt,  559. 

<@=9f8l(5)  (N.Y.SUP.)  Where  there  is  doubt 
about  the  authority  of  a  commissioner  orderinf 
water  company  to  make  structural  additions, 
writ  of  mandamus  should  be  alternative,  and 
not  peremptory. — People  ex  rel.  City  of  Xew 
York  V.  Queens  County  Water  Co.,  851. 

MARRIAGE. 

See  Divorce;  Husband  and  Wife. 

<g==>l    (N.Y.Sur.)  Disregard  of  marital  obliga- 
tions does  not  affect  the  validity  of  mariiafe.^ 
In  re  Goode's  Bstate,  188. 
<&s>AO{\)   (N.Y.Sur.)  Presumed    valid.— In    re 
Goode'B  Bstate,  188. 

In  case  of  issue,  presumption  of  legitimacT 
raises  presumption  of  legal  marriage.— Id. 
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^s»62  (N.Y.Co.Ct.>  Wife,  Bvdng  for  amrakoent 
of  marriage,  not  entitled  to  maintenance.— Peo- 
ple, on  Complaint  of  Heinle,  v.  Heinle,  399. 

MASTER  AND  SERVANT. 

See  Trade  Unions. 

I.  THHS  RttliATION. 
(A)  Creation  and  Existence. 

«=»3(l>  (N.Y.S«p.)  Salesman's  contract  held 
without  consideration.— Wallach  y.  Mendelson, 
809. 

n.  gBBTICIDS  AND  COMPBN8ATION. 
<B1  "Waves  and  Otber  Remnneratlon. 

«=s>70(l)  (N.Y.8ap.)  Contract  to  treat  with 
trade  union  committee  held  not  an  agreement 
to  arbitrate.—In  re  Division  132  of  Amalgamat- 
ed Ass'n  of  Street  &.  Electric  By.  Employees  of 
America,  353. 

Arbitration  Btipnlation  in  wnie  agreement 
held  unenforceable  for  breach  by  employees. 
—Id. 

Arbitration  stipulation  in  wage  agreement 
terminated  by  abandonment  of  employment. 
—Id. 

Arbitration  stipulation  in  wage  agreement 
held  inapplicable  to  dispute  during  term  of  con- 
tract.—Id. 

^=970(3)  (N.Y.8up.)  Drawing  account  payable 
absolutely  under  profit-sharing  contract.— Zuby 

V.  Height,  88. 

^=:>80(4)  (N.Y.8op.)  Complaint  on  contract 
for  percentage  of  profits  held  insufficient.— Con- 
ti  V.  Max  Cohen,  Inc.,  514. 

IT.  IiIABILITIBS  FOR  INJVaiBS  TO 
THIRD  PBRSONS. 

(A)  Acts  or  Omissions  of  Servant* 

<9=»302(2)  (N.Y.Sttp.)  Collector  of  express 
packages  not  within  scope  of  employment  when 
operating  freight  elevator.- Besnar  v.  Ameri- 
can Ry.  Express  Co.,  786. 
<8=s>302(6)  (N.Y.8UP.)  Chauffeur  going  to  Ms 
home  held  not  within  scope  of  employment.— 
Donnelly  v.  Ydille,  603. 

VI.  WORKMAN'S     COMPENSATION    ACTS. 

(A)  Natnre  and  Orovnds  of  Master's  Lla- 
1>lllty. 

<@=:»36l  (N.Y.Sup.)  Longshoreman  engaged  by 
trade  union  held  not  employee  of  truck  owner, 
within  Compensation  Law. — Hines  v.  Henry  I. 
Stetler.  Inc.,  78. 

^s»373  (N.Y.8up.)  Death  of  workman  suffer- 
ing cerebral  hemorrhage  in  heat  held  compen- 
sable.—Murray  V.  H.  P.  Cummings  Const.  Co., 
193. 

<S=>375(I)  (N.Y.Sap.)  Injury  to  chauffeui,  joy- 
riding with  employer's  consent,  not  compensa- 
ble.—Lansing  V.  Hayes,  329, 

(B)   Comt^ensatlon. 

<9=:»388  (N.Y.Sup.)  Dependency,    within    Com- 

Sensation  Law,  determined  as  of  time  of  acci- 
ent.— Kelley  v.  Hoefler  Ice  Cream  Co.,  584. 
"Dependency,"  within  Compensation  Law,  in- 
TOlves  necessity  for  contribution. — ^Id. 

Compensation  to  dependents  for  support.— Id. 
Mother  held  not  a  dependent,  within  Com- 
pensation Law.— Id. 

(C)  Proceed Inars. 
^S9405(2)  (N.Y.8up.)  Common-law     evidence 
necessary  to  establish  compensation  claimant's 


employment.— Hines  ▼.  Henry  I.  Stetler,  Inc., 
73. 

^=s>405(4)  (N.Y.SUP.)  Compensation  award 
for  injury  causing  hernia  held  not  sustained  by 
evidence;  "personal  injuries."-— McCarthy  T. 
Globe  Automatic  Sprinkler  Co.,  118. 
C=»4I9  (N.Y.Sup.)  Compensation  case  proper- 
ly reopened  to  increase  lump  sum  award.— Met- 
calf  V.  Firth  Carpet  Co.,  4^. 


See  Infants. 


MINORS. 


MONEY  LENT. 


($=>2  (N.Y.SUP.)  Lender  may  sue  on  original 
loan  or  note.— Maas  v.  Malevinsky,  532L 

MORTGAGES. 

See  Chattel  Mortgages. 

T.  ASSIGNMENT  OF  MORTGAOB  OR  DBBT. 

^==>256  (N.Y.8UP.)  Judgment  against  mortga- 

fec  for  burning  buildings  on  premises  may  not 
e  interposed  as  defense   to  assignee's  fore- 
olosure.^Markle  v.  Osborne,  15. 

MUNICIPAL  CORPORATIONS. 

See  Schools  and  School  Districts.  t,< 

T.    OFFICBR8,    AGHSNTS*   AND    BMPI«OYBS. 
(O)  Asr**ts  nnd  Kwaploy^m, 

^=s>218(8)  (N.Y.8up.)  Spanish  War  veteran, 
who  is  regular  employee  of  New  York  City  de- 
partment, may  be  removed  only  in  manner  pro- 
vided by  charter  and  Civil  Service  Law.— Man- 
deville  v.  College  of  the  City  of  New  York, 
656. 

^=>2ltO{B)  (N.Y.Sup.)  Provisions  of  charter 
respecting  pay  for  time  employee  of  city  de- 
partment is  suspended  pending  outcome  of 
"charges"  against  him  not  available  to  one  re- 
instated after  acquittal  of  criminal  "charges" 
in  court.— 'Mandeville  v.  College  of  the  City  of 
New  York,  656. 

Per  diem  employee  of  city  department  cannot 
recover  for  time  under  suspension,  unless  for 
services  actually  rendered-— Id. 

IX.  PUBIilG  IHPROVESMBNTfll. 
(C)  Contrncts. 

^==»352  (N.Y.8up.)  Subway  contractor  held  en- 
titled to  recover  for  underpinning  according  to 
measurement  of  foundations  supporting  bay 
windows,  etc.— Oscar  Daniels  Co.  v.  City  of 
New  York,  710. 

Subway  contractor  held  not  entitled  to  com- 
pensation for  underpinning  veranda  and  stoop 
walls  not  constituting  front  walls. — Id. 

Subway  contractor  held  entitled  to  compen- 
sation only  for  exposed  gratings  installed.— Id. 
<g=:9358(3)  (N.Y.Sop.)  Provision  that  engi- 
neer's decision  should  be  binding  on  the  parties 
does  not  conclude  parties  on  points  of  law.— 
Oscar  Daniels  Co.  v.  City  of  New  York,  716. 

Subway  contractor  held  bound  by  classifica- 
tion of  steel  by  engineer.— Id. 
$=>370  (N.Y.Sup.)  Acceptance  by  contractor 
of  part  of  final  payment  held  not  to  release 
eity.— Oscar  Daniels  Co.  v.  ClJity  of  New  York, 
716. 

^=>374(4)  (N.Y.Sup.)  In  contractor's  action 
for  breach  of  contract,  admission  of  other  con- 
tracts, with  nothing  to  show  their  relevancy, 
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held  error.— Uvalde  Asphalt  Paving  Co.  t.  City 
of  New  York,  304. 

Contractor,  in  action  against  city  for  breach, 
bound  to  show  increase  of  cost  of  doing  work 
by  interference  of  dty.— Id. 


CD)   DA] 

^=>394(l)  (N.Y^np.)  Owner  could  recover 
against  city  for  damages  to  land  from  ocean 
water  through  opening  in  sand  dunes  made  by 
city.— Davies  v.  Jagger,  789. 
^=»395(l)  (N.Y.8up.)  Measure  of  damages 
for  destruction  of  trees,  shrubs,  hedge,  etc., 
stated.— Davies  v.  Jagger,  789. 

XI.  USB  AND  RBGUIiATION  OF  PUBLIO 
PIiACBS,  PROPERTY,  AND  ^VTORKS. 

(A)   Streets  and  Otlier  Public  IVays. 

^=s»66l(2}  (N.Y.Sup.)  Ordinance  prohibiting 
holding  01  meetings  on  city  streets  held  valid 
under  charter.— People  ex  rel.  Doyle  v.  At- 
weU,  803. 

Withholding  of  permit  for  street  meeting, 
where  another  organization  was  allowed  to  hold 
a  street  meeting,  did  not  show  unjustifiable 
discrimination.— id . 

^=>703(l)  (N.Y.Sup.)  Convenience  of  individ- 
ual must  give  way  to  safety  of  public— But- 
terly  v.  Freeman,  428. 

^=3705(10)    (N.Y.Sup.)  Automobilist,      driving 
on  wro^g  slie  of  street,  guilty  of  contributory 
negligence.— Butterly  v.  Freeman,  428. 
^s»706(6)   (N.Y.8up.)  Negligence    of   automo- 
bilist, colliding  with  pedestrian,  held  for  jury. 
— Pedersen  v.  Dolger,  145. 
^s>706(6)    (N.Y.Sup.)   In  action  against  truck 
driver    whose    team    injured    plaintiff,    where 
there  was  some  inconsistency  in  witness'  tes- 
timony, his  credibility  was  a  jury  question. — 
Schumer  ▼.  Max  Blum  Co.,  462. 
<@=>706(6)   (N.Y.Sup.)  Question  of  chauffeur's 
negligence  for  jury. — Donnelly  v.  Yuille,  608. 
^=s>706(7)   (N.Y.Sup.)  Question   of   deceased's 
freedom  from  contributory  negligence  for  jury. 
—Donnelly  v.  Yuille,  603. 

XII.  TORTS. 

(A)  Bzeroise  of  Go'vemmental  and  Corpo^ 

rate  Povrers  in  G'eneral. 

.<3s>733(l)   (N.Y.SUP.)  Complaint  ;ie((i  to  state 
'cause   of   action  in   negligence   against   dty. — 
Miller  v.  City  of  Rochester,  334. 

(B)  Aots     or     On&lBBlona     of     Ollleera      or 

Aflrents. 

<8=»75l(l)  (N.Y.Sup.)  No  duty  on  city  to  fur- 
nish safe  place  to  work  for  servant  of  contrac- 
tor.—Miller  V.  City  of  Rochester,  334. 

(C)  Defects  or  Obstrnctlona  In  Streets  and 

Otlier  Public  'Ways. 

<d=>79t(2)  (N.Y.SDP.)  City  held  without  no- 
tice, actual  or  constructive,  of  dangerous  con- 
dition of  street.— Pemberton  v.  City  of  Albany, 
245. 

<9=»8I9(6)  (N.Y.Sup.)  Evidence  insufficient  to 
show  defendant  city  had  notice  of  defective  con- 
dition of  footpath.— Kelly  v.  City  of  New  York, 
801 

<€=»82l(15)  (N.Y.Sup.)  Question  of  notice  of 
dty  of  dangerous  condition  of  street  one  of 
law.  in  absence  of  dispute  of  fact.— Pemberton 
V.  City  of  Albany,  245. 

<S=s»822(5)   ^N.Y.Sup.)  Refusal  of  charge  that 
city  is  not  hable  to  automobilist  on  account  of 
warnings  of  tarred  road  erroneous.— Pemberton 
V.  City  of  Albany,  245. 
<20) 


Xni.    FISCAIi    MAICAGBMBIfT,    PITBUC 
DBBT,   SESCURITIBS,  AND  TAX- 
ATION. 

(D>  Taxes    and    Other   Revenve»    aaA    Ap- 
pUeatloa  Thereof. 

€;=»974(l)  (N.Y.Sup.)  Lessor  "aggrieved"  un- 
der provisions  relating  to  review  of  assess- 
ments, though  lessee  ilaid  same.— People  ez  rd. 
Jacob  Buppert  Realty  Corporation  v-  Cantor, 
885. 

(9=»974<2)  (N.Y.SUP.)  Application  for  review 
of  assessment  of  tax  need  not  state  market 
value.— People  ez  rel.  Jacob  Ruppert  Realty 
Corporation  y.  Cantor,  885. 

Sufficiency  of  application  for  review  of  as- 
sessment waived  by  proceeding  to  hear  case 
on  merits.— Id. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  ^=^746-787. 

NAVIGABLE  WATERS. 

See  Canals;  Wharves. 

11.  liANDS  UIVDBR  ^WATEB. 

^=>37(4)  (N.Y.Sup.)  Reservation  of  right  to 
use  beach  and  "fishery"  rights  held  not  a  res- 
ervation of  any  rights  in  upland.- Tysen  y.  Ce- 
dar Grove  Beach  Corporation,  361. 
<&s>37(4)  (N.Y.SDP.)  Royal  grant  of  lands 
along  river,  including  coves,  bays,  and  necks  of 
land,  held  to  express  boundary  along  necks 
or  points  of  land.— Starke-Belknap  ▼.  New 
York  Cent.  R.  Co.,  820. 

NEGLIGENCE. 

See  Master  and  Servant,  9=:>302;  Manicipal 
Corporations,  ^=>73d-822;  Railroads^  ^=> 
344. 

I.  ACTS    OR   OMISSIONS    CONSTITUTTHG 
NESGIilGBNCB. 

(A)  PerBonol  Condnot  in  C(ener«l. 

^=»2  (N.Y.Sup.)  Duty  imposed  bv  law  stat- 
ed.—Miller  V.  City  of  Rochester,  334. 

(B)   Danireronii   SvibBtaneea,    KaiclilaerT'. 
»nd  Otlier  Inatm men t»ll ties. 

€=»22i/2  (N.Y.Sttp.)  Automobile  driver^s  gnest 
entitled  to  care.— Atwell  v.  Winkler,  15&. 

IT.  ACTIONS. 
(B)  Kvidence, 

<d=>l34(5)  (N.Y.Siip.)  Lessee'  of  store  with 
slippery  platform  entrance  held  not  shown  nef - 
ligent— Schaefer  v.  De  Neergaard,  159. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEW  TRIAL. 

II.   GROUNDS. 

(A)  Brrors  »nd  IrresmlAritfles  1a  General- 

^=s>2l  (N.Y.S)up.)  Extensive  examination  of 
defendant  by  trial  justice  hM  ground  for  nev 
trial.— Charles  G.  David  &  Co.  v.  Ginsberg,  72. 
€=»26  (N.Y.Sup.)  Defendants,  who  did  n<rt 
move  for  bUl  of  particulars,  cannot  claim  in- 
sufficiency of  complaint  after  verdict.— Foster 
V.  De  Paolo,  746. 

(B)  Irrevttlarities   or  Defects    im    Yerdiet 

or  Ffndlnars* 

<@=958  (N.Y.CIty  Ct.)  Granted  where  jnry  dis- 
regarded instructions  as  to  measure  of  dasi- 
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Ages  for  breach  of  contract.— Chozo  Yano  v. 
Ledman,  764. 

rp)  Verdict  or  Flwdinflrw  Contrary  to  I^nw 
or  n-ridence. 

<g=>69  (N.Y.Sup.)  Verdict  will  be  set  aside, 
where  jury  obviously  disregarded  uncontradict; 
ed  material  testimony.— O'Leary  ▼.  Auburn  & 
S.  Electric  R.  Co..  714. 

^=»7I  (N.Y^op.)  Verdict  on  conflicting  evi- 
dence  not  disturbed  by  trial  court— Knmingler 
V.  Mintzer,  371.  ^     .    .,    ,. 

^s»7l  (N.Y.Sup.)  Not  authorized  because 
judge  was  uncertain  as  to  verdict  on  conflicting 
evidence.— Barber  v.  Ramondino,  379. 
^=s>72  (N.Y.Sup.)  Verdict  should  be  set  aside, 
where  contrary  to  the  weight  of  the  evidence.-* 
Palisade  Curtain  Co.  v.  Kom,  487. 

(G)    Snrnrise,   Accident,   Inndvertence,   or 

«=>89  (N.Y.8np.)  Inability  to  introduce  sec- 
ondary evidence  did  not  warrant  grant  for  sur- 
prise.—Sylvan  Mortgage  Co.  v.  Young,  51o. 

(H)  Hewly  DUcovered  Evidence. 
«s»IOO  (N.Y.8up,)  Secondary  evidence  not 
admissible  because  of  failure  to  serve  order  to 
produce  original,  not  newly  discovered  evidence. 
—Sylvan  Mortgage  Co.  v.  Young.  516. 
4&s>106<l)  (N.Y^Sup.)  Newly  discovered  ev- 
idence, not  changing  result,  insufficient.— Krim- 
ingler  v.  Mintzer,  371. 

lU.   FROCB1BIWNG8  TO   PROCITRHJ  BfB^T 
TRIAL. 

4©=»I62(3)  (N.Y.SUP.)  Setting  aside  verdict  on 
failure  to  stipulate  for  reduction  erroneous, 
when  verdict  supported  by  evidence.— Spodefc 
V.  Rabinovitch,  59. 

^=»I63(I)  (N.Y.Sup.)  Order  granting  or  refus- 
ing must  specify  grounds  of  motion  and  grounds 
on  which  granted.— Lippman  v.  Forchheimer, 
405. 

OBLIGATION  OF  CONTRACTS. 
See  Constitutional  Law,  «=>117-138. 

OFFICERS. 

See   Receivers. 

I.    APPOINTMENT,    aUAI^IFICATIOH,    AND 

TENVRB. 
(K)  Term  of  Olllce.    Vacancies,  mad   Hold- 
inar  Over. 

^=s>59  (N.Y.Sap.)  Term  of  office  of  county 
derk  appointed  to  fill  vacancy  created  by  death 
of  re-elected  incumbent  held  to  terminate  at 
end  of  year.— In  re  Hamliut  32ft. 

PARENT  AND  CHILD. 

See  Adoption;  Infants. 

^s»l7(3)  (N.Y.Co.Ct.)  Proceedings  for  sup- 
port of  children  not  to  adjust  domestic  rela- 
tions, but  to  prevent  public  burdens. — People, 
on  Complaint  of  Heinle,  v.  Heinle,  399. 

PARTIES. 

For  parties  on  appeal  and  review  of  rulings  as 
to  parties,  see  Appeal. 

For  parties  to  particular  proceedings  or  in- 
struments, see  also  the  various  specific 
topics. 


($=»75(4)  (N.Y.Sup.)  Defect  of  parties  should 
be  raised  by  answer  or  demurrer.— Rensselaer 
&  S.  R.  Co.  V.  Delaware  &  H.  Co.,  210. 
€iS975(6)  (N.Y.SUP.)  Defense  of  defect  of  par- 
ties waived,  when  not  set  up  in  answer.— Weill 
V.  Paradiso.  287. 

«=s>80(5)  (N.Y.Sgp.)  Absence  of  necessary 
parties  appearing  on  face  of  complaint  mnst 
be  raised  by  demurrer,  and  not  by  answer. — 
Coykendall  v.  City  of  Kingston,  769. 

PARTITION. 

H.  ACTIONS  FOR  PAKTITION. 
(B)  Proceedings  and  Relief. 

^=9lfl(4)  rN.Y.$ap.)  Fund  deposited  in  par- 
tition proceeding,  where  subject  to  decedent's 
debts,  cannot  be  distributed  while  executor's 
proceeding  to  sell  to  pay  debts  is  pending. — 
In  re  Bgan,  1. 

Surrogate's  Court  has  no  power  to  order  par- 
tition of  funds  derived  from  partition  sale  in 
Supreme  Court  to  be  paid  to  executor.— Id. 

PATENTS. 

X.  TITLB,  OOirVBTANCnSS,  AHD  OOH- 
TRACT8. 

(A)  Risriits  of  Pfttemtees  In  Qenernl. 

^;=:»I83  (N.Y.Sup.)  Assignment  of  ri^ht  to  in- 
ventions held  not  to  prevent  use. of  mventions 
not  patentable  for  lack  of  novelty.— Shur-Loc 
Elevator  Safety  Co.  v.  Purcell,  25. 

(O)  Iiieensee  and  Contracts. 

<&=>209(l)  (N.Y.$U|i.)  Where  licensor  failed  to 
obtain  patent  covering  the  whole  matter  of  li- 
cense, there  was  a  failure  of  consideration.- 
Pomeroy  v.  New  York  Hippodrome  Corpora- 
tion, 734. 

^=>2I2(1)  (N.YlSup.)  licensee  need  not  use 
device,  where  licensor  procured  only  an  im- 
provement patent,— Pomeroy  v.  New  York  Hip- 
podrome Corporation,  734. 

PAYMENT. 

See  Tender. 

PERPETUITIES. 

^=s>4(9)  (N.Y^up.)  Devise  to  one  for  life, 
with  subsequent  life  estate,  held  not  invalid,  as 
creating   perpetuity.— Mount  v.   Mount,   170. 

PHYSICIANS  AND  SURGEONS. 

^s»l4(l)  (N.Y.SUP.)  Physician  bound  to  have 
ordinary  knowledge  and  skill,  and  to  exercise 
it.— Antowill  v.  Friedmann,  777. 
^cs»l8(9)  (N.Y.Sup.^  Evidence  held  to  take  to 
jury  case  against  2L-ray  specialist.— Antowill 
V.  Friedmann,  777. 

«s>l8(IO)  (N.Y.Siip.)  Instruction  that  sores 
from  X-ray  might  be  regarded  as  some  evi- 
dence of  negligence  erroneous.— Antowill  v. 
Friedmann,  777. 

PLEADING. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal. 

I.   FORM  AHD  AIXBGATIOH ft  IH  GBSNESRAI^. 

^=98(6)  (N.Y.Sup.)  Averment  that  plaintifTs 
predecessor  accepted  trust  sufficients-Mills- 
paugh  T.  Cassedy,  216^ 
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m.  PLBA  OB  ANSWBR,  CliOSS-OOM. 

PliAINT,  AND   AFFIDAVIT 

OF  DBFBNSE. 

(A)  Defenses  In  General. 

^=s>76  (N.Y.Sup.)  Defense  complaint  does  not 
state  sufficient  facts  can  be  taken  only  by  de- 
mnrrer.— Falk  y.  MacMasters.  795. 
<d=s>85(4)  (N.Y.Sup.)  Defendant,  in  default  by 
delay  in  filing  answer,  should  be  given  oppor- 
tunity to  defend  on  condition  he  will  not  seek 
delay.— PoweU  v.    Schoellkopf,   297. 

Justice,  who  granted  order  extending  time  for 
answer,  had  power  to  modify  it  and  annex  con- 
ditions.—Id. 

Defendant,  who  by  failing  to  file  answer  has 
taken  benefit  of  extension  orders,  cannot  com- 
plain of  conditions. — Id. 

^=s>93(l)  (N.Y.Su|i.)  Counterclaim  under  con- 
tract not  aamitting  contract  nor  setting  it  forth 
is  insufficient— De  Witt  v.  New  York  Herald 
Co.,  112. 

«=s>93(2)  (N.Y.Sup.)  Party  may  plead  de- 
fenses, although  not  consistent.— De  Witt  ▼. 
New  York  Herald  Co.,  112. 
^=»96  (N.Y.Sup.)  Defense  of  usui^  must  be 
pleaded  in  ordinary  and  concise  language.— 
Maas  T.  Malevinsky,  532: 

CB)  DllAtory  Pleas  and   Matter  in  Abate* 


^=3>l  1 1  (N.Y.Sip.)  Jurisdiction  not  decided  on 
affidavits,  where  defendant's  residence  is  issue 
for  trial.— Historical  Press  Ass'n  v.  Hart,  80. 

(C)   Traverses  or  Denials  and  Admissions 

^=s>l20(l)  (N.Y.Sup.)  Defense  realleging  by 
reference,  ''allegations"  and  "admissions"  in 
other  paragraphs  insufficient  as  a  denial.— De 
Witt  V.  New  York  Herald  Co.,  112. 
^=»I26  (N.Y.Sop.)  Answer  in  action  for  the 
purchase  price  of  eoods  held  sufficient  to  pre- 
vent judgment  on  the  pleadings  despite  conten- 
tion as  to  "negative  pregnant*"— HaU  &  Lyon 
Furniture  Co.  v.  Torrey,  486. 
^=s>l27(2)  (N.Y.Sup.)  Allegations  of  counter- 
claim held  not  an  admission  nullifying  aver- 
ment of  answer  as  to  plaintiff's  infancy.— Falk 
V.  MacMasters,  795. 

(Bi)  9et-01f»  Gonnterclnlm,  and  Crc|ss*Com« 
plaint. 

^=s>l46  (N.Y.Sup.)  Defense  and  counterclaim 
may  be  combined  where  the  same  facts  consti- 
tute both.— De  Witt  v.  New  York  Herald  Co., 
112. 

T.  DBMURRBR   OR  EXCEPTION. 

(@=»I94(1)  (N.Y.Sup.)  Plaintiff  should  have 
moved  to  strike  out  claimed  frivolous  defense, 
instead  of  demurring. — Falk  v.  MacMasters, 
795. 

(^216(1)  < N.Y.Sup.)  Validity  of  complaint  on 
demurrer  to  be  determined  from  pleading  it- 
self.—Leopold  v.  Hickey,  80. 
<@=»2I6(I)  (N.Y.Sup.)  In  suit  to  resubject 
trust  property  to  original  trust,  claim  that 
agreement  was  in  settlement  of  objections  to 
will  not  available  on  demurrer.— Millspaugh  v. 
Cassedy,  285. 

<@=>2I8(I)  (N.Y.Sup.)  Where  finding  parties* 
intent  from  evidence  is  necessary  to  determine 
sufficiency  of  complaint,  it  is  not  error  to  over- 
rule demurrer  thereto.— Bank  of  Italy  v.  Mer- 
chants' Nat.  Bank,  183. 

TI.  AUnSNDBD    AND    SI7PPI<BMDNTAIi 
PLEADINU'Sr     AND     RCPL.KAD1SR. 

«=»237(8)  (N.Y.Sup.)  Court  at  Trial  Term 
cannot  allow  amendment  substantially  ohang- 


ing  caiuie  of  action.— Finch  ▼.  Ij.  B.  Foster  Co., 

Vni.  PROFBRT,  OYER,  AND  BXSIBITS. 

^=s>312  (N.Y.8up.)  Where  contract  is  made 
part  of  pleadings,  the  controversy  is  to  be  de- 
termined on  the  language  of  the  contract. — ^In 
re  Division  132  of  Amalgamated  Ass'n  of  Street 
&  Electric  Ry.  Employees  of  America,  353. 


X.  FILING,  9BRVICB,  AND  WITHDRAl^AL. 

€^=9333  (N.Y.Sup.)  Provisions  grantinir  extra 
time  for  filing  pleadings  do  not  confer  absolute 
rights  on  delinquent  party.— Powell  y.  Schoell- 
kopf,  207. 

XI,  MOTIONS. 

^5>344  (N.Y.Sup.)  Not  granted  on  motion  for 
judgment  on  pleadings,  unless  allegations  ob- 
viate necessity  of  proof.— Robinson  v.  St. 
John's  Gnlld,  844. 

^=9345(1)  (N.Y.Sup.)  Answer  in  action  for  the 
purchase  price  of  goods  held  sniGcient  to  pre- 
vent judgment  on  the  pleadings  despite  conten- 
tions as  to  "negative  pregnant."— Hall  &  Lyon 
Furniture  Co.  v.  Torrey,  486. 
^=^345(1)  (N.Y.Sup.)  Complaint  to  enjoin  ob- 
struction of  right  of  way  insufficient  to  warrant 
judgment  on  pleadings.— Robinson  ▼.  St.  John's 
Guild,  844. 

^=»345(l)  (N.Y.SDP.)  Privilege  usually  mat- 
ter of  defense  in  action  for  libel,  but  if  ab- 
solute privilege  be  shown  on  face  of  complaint, 
rt  is  subject  to  objection  on  motion  for  judg- 
ment on  pleadings.— Chapman  v.  Dick,  861. 
^=s>350(3)  (N.Y.Sup.)  On  motion  for  judg- 
ment on  pleadings,  complaint  most  be  taken  as 
true,  as  though  on  demurrer,  except  that  as 
to  conclusions  of  law.— Chapman  v.  Dick,  861. 
^=:»358  (N.Y.Sup.)  Plaintiff  should  have  moved 
to  strike  out  claimed  frivolous  defense,  instead 
of  demurring.— Falk  v.  MacMasters.  795. 
^=9359  (N.Y.Sup.)  Answer  not  stricken  out  as 
sham,  unless  false  on  its  face. — ^Darlich  v. 
Rogers,  61. 

XII.   ISSUBSS,  PROOr,  AND  VARIAHCB. 

®s>385  (N.Y.Sup.)  Ezdasion     of    letters,    as 

not  within  bill  of  particulars,  erroneous.— 
Franklin  Knitting  Mills  v.  Meyerson,  524^ 

XIII.  DBFBGTS   AND  OBJBCTIONS.  ^VTAIT- 

ER,   AND    AIDRR   RT  TBRDICT 

OR  JUDGMENT. 

<&s»433(l)  (N.Y.Snp.)  Pleadings  should  be  up- 
held, after  trial  and  verdict,  unless  defendants 
surprised  and  misled.- Foster  v.  De  Paolo, 
746. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PRESCRIPTION. 

See  Adverse  Possession. 

PRINCIPAL  AND  AGENT. 

See  Attorney  and  Client;  Brokers;  Factors. 

I.   THB  REI^ATION. 
(B)  Termination. 

^=>33  (N.Y.Sup.)  Authoritv  of  agent  not  ir- 
revocable.—Rosenthal  V.  United  Transp.  Co., 
154. 

<@=>36  (N.Y.Sup.)  Authority  to  collect  princi- 
pal's money  revoked  by  principal*B  clsiming 
money  himself.— Bosenthal  v.  United  Transp. 
Co.,  154. 
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II.  MUTVAI^  RIGHTS,  DtJTIBS,  AHD 
IXAJIIlilTIBS. 

(A)  Bxecntion  -ol  Asency. 

ig=>72  (N.Y.Sup.)  Defendant  held  not  gml^  of 
conversion  of  cnecks,  even  though  the  relation- 
ship was  that  of  principal  and  agent.— Macken- 
zie V.  Bobrick,  327. 

m.  RIGHTS    AND    LIABIMTIBS    AS    TO 

THIRD  PBRSONS. 

(A)  Power*  o«  Afpent. 

<@=>I03(9)   (N.Y.Sup.)  Order  token  by  tr^el- 

ing  salesman  assumed  to  be  subject  to  ratinca- 

tion.— Moses  v.  Tartikoff,  816. 

PRINCIPAL  AND  SURETY. 


See  Guaranty. 


PROCESS. 


I.  NATURB,  ISSUAWCB,   RBC|I7ISIT15S,  AHD 

VALIDITY. 
i©=>4  (N.Y.8UP.)  Personal  service  necessarjr  on 
party  to  be  interpleaded.— Rosenthal  v.  United 
Transp.  Co.,  154.  ^        u      -v  ;i 

^=^39  (N.Y.8UP.)  Summons  may  be  subscribed 
by  party  plaintiff,  and  not  by  his  attorney.— 
JHorter  v.  »e  Mesa,  20. 

n.  SBRVICS. 
(A)  Permomal  Service  In  GeaeraU 

<g=»58  (N.Y:Sup.)  Service  of  notice  of  inter- 
pleader on  one  having  power  of  attorney  to 
receive  all  papers  in  proceeding  held  insufB- 
cient— Rosenthal  v.  United  Transp.  Co.,  154. 

(C)  Publication  or  OtUer  Ifotlce. 
^=986  (N.Y.Su|l.)  Action  for  proceeds  of  pol- 
icy held  in  personam,  so  that  court  had  no 
jurisdiction  of  nonresident  claimant  on  service 
by  publication.— Schoenhola  v.  New  xork  Laie 
lis.  Co.,  598. 

<S=s>87  (N4Y.SUP.)  Nonresident,  who  continu- 
ally visits  city,  may  be  served  by  publication.— 
Rogers  V.  Logan,  337. 

PUBLIC  IMPROVEMENTS. 

See  Municipal  Corporations,  ^=»35J^-395. 


IV. 


PUBLIC  LANDS. 

COLOHIAL   AND  PROPRISSTART 
GRANTS. 


,&^\B8  (N.Y.SUP.)  Grants  by  special  favor 
and  mere  motion  of  king  construed  liberwly. 
—Starke-Belknap  v.  New  York  Cent.  R.  Co., 
820. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Electricity;  Gas;  Railroads. 

QUANTUM  MERUIT. 


See  Work  and  Labor. 

RAILROADS. 

-VI.  COHSTRVCTIOH,    MAINTBNANCB,    AHD 

<@==>99(2)  iN.Y.Sop.)  Elements  of  cost  of  elim- 
inating grade  crossing.— Coykendall  ▼.  City  of 
Kingston,  769.  ^,    ^  ^^       ^^ 

Municipality  not  assessable  for  more  than  50 
per  cent,  of  cost  of  eliminating  grade  cross- 
ings.—Id. 


^=s»99(IO)  (N.Y.Sup.)  Taxpayer's  suit  main- 
tainable by  one  appearing  at  grade  crossing 
hearing.— Coykendall  v.  City  of  Kingston,  leQ. 
Relief  to  taxpayer  complaining-  of  grade 
crossing  elimination.— Id. 

VII.   SAIiSaS.  liBASBS,  TRAFFIC   GOH- 
TRAOTSt  AND  CONBOlilDATION. 

<8==>I34(4)  (N.Y.8np.)  Lessee's  and  lessor's 
rights  as  to  income  tax  determined.— Rensselaer 
&  S.  R.  Co.  v.  Delaware  &  H.  Co.,  210. 

X.  OPBRATION. 

(F)   Accidents  at   Crossinvs* 

^s>344(l)   (N.Y.8up.)  Complaint  for   injuries 

at   crossing  fatally   defective,   as   not   stating 

what  happened.— Levey  v.  Payne,  601. 

REAL  ACTIONS. 

See  Ejectment;  Partition. 

RECEIVERS. 

VI.  ACTIONS. 

^s»l79  (N.Y.8up.>  Receiver  hM  to  have  no 
interest,  so  as  to  be  entitled  to  become  party  to 
foreclosure  action.— Bate  v.  Brenack  Stevedor- 
ing Co.,  865. 

Receiver  should  not  be  made  party  to  fore- 
closure proceedings,  in  the  ezerdae  of  the 
court's  discretion.- Id. 

REFERENCE. 

See  Arbitration  and  Award, 

RELEASE. 

I.  RBdVISITRS  AND  VALIDITY. 

e=»l3(l)  (N.Y.Sup.)  General  release  given 
employer  by  employee  held  supported  by  valid 
consideration.— McGarvie  v.  Bronx  Exposition, 
846. 

REMOVAL  OF  CAUSES. 

VI.  PROCESBDINOS  TO  PROCURB  AND  BF. 
FBCT  OF  RBMOVAIi. 

^s»86(l)  (N.Y.Sup.)  Petition  for  removal  to 
federal  court  by  nonresident  defendants  held 
sufficient.— Heath  v.  Santa  Luda  Co.,  218. 
^=s>89(2)  (N.Y.Sttp.)  State  court  not  divested 
of  jurisdiction,  unless  petition  for  removal 
shows  jurisdiction  in  federal  court.— Heath  v. 
Santa  Lucia  Co.,  218. 

(@==>94  (N.Y.Sup.)  Denial  of  petition  does  not 
preclude  application  on  amended  petition  with- 
out court's  consent.— Heath  v.  Santa  Lucia  Co., 

218.  ™_..,^ 

REVENUE. 

See  Taxation. 

REVIEW. 

See  Appeal. 

RIPARIAN  RIGHTS. 

See  Waters  and  Water  Courses,  ^:»93i 
SALES. 

See  Vendor  and  Purchaser. 


I.  RESI^ITISITESS  AND  VAIilDITT  OF  CON- 
TRACT, 

<S=»I(4)  (N.Y.Sup.)  Contract  held  not  com- 
plete, where  seller  was  to  submit  specifications 
later.— Cox  v.  Rownson,  Drew  &  Clydesdale, 
27. 

<&s»22<4)  (N.Y.8up.)  Seller's  offer  held  not  ac- 
cepted, where  acceptance  referred  to  discount 
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not  mentioned  in  offer.— Malis  ▼.  Knapp  &  Bax- 
ter. 5. 

(&=»22(4)  (N.Y.Sup.)  Order  adding  to  quoted 
terms  not  an  acceptance,  but  a  counter  offer. 
—Great  Eastern  Paper  Co.  v.  Blyn,  841. 
^=s>4\  (N.Y.Sup.)  Law  will  not  protect  pur- 
chaser from  indolence  in  failing  to  examine 
carefully  .—Green  v.  Knoeppert,  413. 
^=s>52(7)  (N.Y.Sup.)  Evidence  insufficient  to 
sustain  allegation  of  fraudulent  representation 
that  furniture  was  new.— Green  v.  Knoeppert, 
413. 

^=>53(2)  (N.Y.Sup.)  No  estoppel  as  matter  of 
law  to  deny  agreement  was  not  as  expressed 
in  letter  not  read.— Foote  v.  Greenfield,  733. 

II.   CONSTRUCTION  OF   CONTRACT. 

^=973  (N.Y.Sup.)  Contract  for  sale  of  mercer- 
ized socks  held  not  sale  by  sample. — Aristo  Ho- 
siery Co.  V.  Gold  stein -Lasar  Co.,  460. 
<&s>79  (N.Y.Sup.)   Seller  held  required  to  deliv- 
er  to    place    designated    by    buyer.— Liondale 
Mercantile  Co.  y.  Gerber,  825. 
«=s>BI(l)   (N.Y.Sup.)  Delivery  after  "comple- 
tion" of  prior  contract  did  not  mean  after  com- 
pletion of  payments  for  goods  sold  thereunder. 
—Fulton  Bag  &  Cotton  Mills  v.  Frankel,  709. 
^=:>8I(5)   (N.Y.Sup.)  Seller,     under     contract 
providing  for  delivery  "when  called  for,"  could 
tender  goods  after  a  reasonable  time  and  re- 
cover purchase  price.— Liondale  Mercantile  Co, 
V.  Gerber,  825. 

<8=>B2(I)  (N.Y.Sup.)  Provision  that  seller 
might  revise  terms  of  payment  authorized  only 
change  involving  credit.— Fulton  Bag  &  Cotton 
Mills  y.  Frankel,  709. 

^s>83  (N.Y.Sup.)  Rule  for  equal  monthly  de- 
liveries held  inapplicable  to  8.*le  for  delivery 
during  period.— Baruch  v.  D.  G.  Dery,  Inc.,  453. 
<8=>85(3)  (N.Y.Sup.)  Seller,  agreeing  to  de- 
liver, on  satisfying  himself  as  to  buyer's  finan- 
cial responsibility,  was  sole  judge  of  his 
own  satisfaction.- Success  Waist  Co.  v.  Wig- 
wam Co.,  21. 

(3=>85(3)  (N.Y.Sup.)  Title  Midi  to  pass  at 
time  of  delivery.— Cronk  &  Carrier  Mfg.  Co.  T. 
Galbraith  Milling  Co.,  484. 

in.  MODIFICATION  OR  RESCISSION  OF 
CONTRACT. 

(A)   By  Afrreement  of  Parties. 

^=»92  (N.Y.Sup.)  Where  sellers  delivered  pos- 
session, and  regained  it  and  buyer  served  re- 
scission notice,  and  sellers  subsequently  sold 
and  delivered  the  property,  there  was  a  rescis- 
sion.— Calos  V.  Gest,  406. 

Buyer's  rescission  held  not  prevented  by  his 
bill  of  sale,  which  was  a  mere  mortgage,  and 
was  discharged  before  offer  to  rescind. — Id. 

IV.   PERFORMANCE    OF   CONTRACT. 
(O  Delivery  and  Acceptance  of  Ooodn. 

<@=»I6I  (N.Y.Sap.)  Delivery  not  made  when 
goods  placed  on  cars.— Standard  Casing  Co.  v. 
California  Casing  Co.,  358. 
<®==>I76(3)  (N.Y.Sup.)  Purchaser  must  state 
reason  for  refusing  tender  of  goods.— Baruch  v. 
D.  G.  Dery,  Inc.,  453. 

<©=>I8((I2)  rN.Y.Sup.)  Evidence  insufficient 
to  sustain  verdict  in  favor  of  buyer,  who  sought 
to  reject  merchandise.— Palisade  Curtain  Co.  v. 
Korn.  497. 

<g=»  182(1)  (N.Y.Sup.)  Where  testimony  con- 
flicting whether  goods  were  delivered  and  ac- 
cepted or  rejected  within  reasonable  time,  is- 
sue held  for  jury.—Rotary  Shirt  Co.  v.  Melt- 
xer,  663. 

(24) 


CO)  Payment  of  Price. 

«=>I90  (N.Y.Sup.)  Purchase  price  of  Parisian 
gowns  held  payable  in  francs.— Sirie  ▼.  CSodfrey, 

T.   0PERATI09I   AND  EFFECT. 
(A)  Transfer  of  Title  wm  Between  Partiee- 

<d=»20l(l)   (N.Y.Sup.)  Title    may    pass    when 

contract  of  sale  is  made.— Hier  y.  Wiehtman. 

274.  ^^ 

TI.  IVARRANTIES. 

^=»26((l)  (N.Y.Sup.)  Usual  guaranty  may  be 
incorporated  into  contract  by  reference,  though 
parties  do  not  know  terms  of  such  guaranty. — 
Raphael  v.  Hulett  Motor  Car  Co.,  209. 
<S=>285(2)  (N.Y.Sup.)  Parties  may  define  rights 
and  obligations  by  fixing  definite  period  within 
which  vendee  may  complain  of  defects. — Baruch 
V.  D.  G.  Dery,  Inc.,  453. 

Til.   REMEDIES  OF   SBIiljEK. 
(E)  Actions  for  Prlee  or  Valne. 

<$=»347(2)  (N.Y.Snp.)  Check  held  to  be  deemed 

payment  on  account  only  in  event  of  subsequent 

sale.— Berger  v.  Kramer,  417. 

<g=»347(2)    (N.Y.Sup.)  Seller  could  not  recover 

on  buyer's  acceptance  after  disposing  of  part 

of   goods  before   draft   became   due. — ^Lioi&ale 

Mercantile   Co.   v.   Gerber,  825. 

<@==>350  (N.Y.Sup.)  Seller's  action,  where  prop- 

erty  has  passed,  will  not  lie  until  expiration  of 

credit   term.— Drysdale   v.   Jacob   Gerhardt   & 

Co.,  744. 

<S=s»358(l)    (N.Y.Sup.)  Testimony    of    payment 

to  contractor  held  admissible.— Spray  Electric 

Co.  V.  Bernstein,  776. 

(F)   Actions  for  Damaves. 

^==>37l  (N.Y.Sup.)  Contract  did  not  reKeve 
seller,  to  put  buyers  in  default,  from  tender- 
ing delivery  at  their  place  of  business. — Ful- 
ton Bag  &  Cotton  Mills  v.  Frankel,  709. 
^=s>377  (N.Y.Sup.)  Complaint  for  damases  for 
refusing  to  accept  held  sufficient. — ^Perry  r. 
Russell  Frazer  Wire  Co.,  254. 
€=>384(6)  (N.Y.Sup.)  Measure  of  damages  for 
refusal  to  accept  ^oods.— Baruch  v.  D.  G.  Derr. 
Inc.,  453. 

<g3=»384(7)  (N.Y.Sup.)  Damages  for  refusal  to 
accept  goods  difference  between  market  price 
and  contract  price.— Bonynge  v.  Carex  Oo^ 
751. 

<@=»384(7)  (N.Y.Ctty  Ct.)  Measure  of  damages 
for  buyers'  breach  is  difference  between  price 
and  market  value.— Chozo'  Yano  v,  Ledman. 
764. 

VIII.   RESSIBDIBS    OF    BUYBIt. 
(A)   Recoverr   of  Price. 

<^=:>39l(5)  (N.Y.Sup.)  Where  parties  had  re- 
scinded, buyer  was  entitled  to  repayment  of 
money  paid  on  purchase  price,  with  interest 
thereon  from  date  of  rescission,  and  to  return 
of  purchase  notes.— Calos  v.  Gest,  466. 

(C)   Actions  for  Breacl&  of  Contract. 

<g=s>4l3   (N.Y.Sup.)  Evidence    held    to    present 

theory  of  recovery  inconsistent  with  statement 

of  cause  of  action. — Finch  v.  Ii.  B.  Foster  Co.. 

727. 

€=9416(2)    (N.Y.Sup.)    Defrauded     purchaser. 

who    resold,    entitled    to    prove    conversations 

leading  up   to  contract.— Foster  v.   De  Paolo, 

74G. 

^=3418(2)     (N.Y.Snp.)    Measure     of    buyer's 

damages  difference  between  purchase  price  pins 

freight  and  market  price  where  goods  deliver- 
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able— Standard  Oasing  Co.  t.  California  Cas- 
ing Co.,  358. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

II.  PUBLIC   SCHOOLS. 


(C) 


Government.  Ofllcera,  and  District 
Meetinva. 


<®=>47  (N.Y^op.)  Authority  and  jurisdiction  of 
commissioner  exclusive  as  to  control  of  school 
system.— 0*Connor  v.  Emerson,  236. 

(D)   Diatrlct   Property,  Contracts,   and 
Liabtlitiea. 

<@=>80(2)  (N.Y.Sup.)  Board  of  education  enti- 
tled to  reasonable  time  to  determine  reason- 
ableness of  lowest  bid.— People  ex  rel.  Connors 
V.  Board  of  Education  of  City  of  New  York, 

(G)  TeacHcra. 

€:=»I33  (N.Y.Sup.)  Teacher,  who  served  proba- 
tionary period,  on  being  appointed  principal, 
must  serve  another  such  period. — O'Connor  v. 
Bmerson,  236. 

SEPARATE  PROPERTY. 

See  Husband  and  Wife,  <d=s>138. 
SEPARATION. 
See  Husband  and  Wife,  ^=>279-281. 

SET-OFF  AND  COUNTERCLAIM. 

II.  SVBJBCT-MATTBR. 

^=>47  (N.Y.Snp.)  Court  could  not  sustain 
counterclaim  against  plaintiff  indorsee,  where 
payee  was  the  real  party  in  interest.—Perlman 
V.  Finn,  Hannevig  &  Co.,  260. 

SHIPPING. 

See  Wharves. 

m.'CHARTESRS. 

#=»54  (N.Y.Sup.)  Amount  due  owner  by  char- 
terer held  immaterial,  in  charterer's  action 
against  snbcharterer  for  war  risk  insurance. — 
Goshi  Kaisha  Yamamoto  Sohonten  v.  France  & 
CJanada  S.  S.  Co.,  131. 

Til.  CARIUAGB   OF  GOODS. 

^=s>l47  (N.Y.Sup.)  Consignee  held  not  liable 
to  shipper  for  lighterage  charges  on  failure  to 
furnish  docking  facilities.— Gottesman  v.  Fur- 
ness.  Withy  &  Co.,  377. 

Provision  in  bill  of  lading  as  to  lighterage 
charges  held  to  relate  to  failure  to  accept  goods 
ready  for  discharge  at  dock.— Id. 

SLANDER 

See  libel  and  Slander. 

STATES. 

V.  CLAIMS  AGAINST  STATB. 

C=5>I84  (N.Y.Ct.CI.)  Notice  of  intention  to  file 
claim,  which  specified  negligence,  mistake,  and 
€rror,  cannot  be  amended,  to  rdy  on  fraud.— 
Murray  v.  State,  186. 

To  give  court  of  claims  jurisdiction,  notice 
4»f  intention  to  file  is  essential. — Id. 

Notice  of  intention  to  file  claim  cannot  be 
amended,  except  to  add  material  allegations  to 
cause  of  action  stated.— Id. 
<e=>l84  (N.Y.Ct.CI.)  Court  held  without  juris- 
diction of  claim  against  state  because  of  delay  in 
filing  notice  of  intention.— Brotherhood  Wine 
Co.  T.  State,  490. 


STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTES. 

For  statutes  relating  to  particular  subjects,  see 
the  various  specific  topics. 


BNACTMBlfT,     RBaCIIJISITBS,    AND 
LIDITY  IN  GBNBRAL. 


VA. 


<g=s>64(l)  (N.Y.SUP.)  May  be  vatid  in  part, 
though  invalid  as  to  separable  part.— People  ▼. 
Cook,  291. 

IV.  AUBNDMBNT,  REVISION,  AND  CODIFI- 

CATION. 

®=pl43  (N.Y.Sup.)  Void  amendment  leaves 
original  act  in  force.— People  v.  Cook,  291. 

V.  RBPBAL,     SUSPENSION,    S2XPIRATION, 

AND   RBVIVAXi. 

^s>l59  (N.Y.Sup.)  Earlier  statute  must  give 
way  to  later  inconsistent  one.— Coykendall  v. 
City  of  Kingston,  769. 

VI.   CONSTRUCTION   AND    OPERATION. 
(A)    General  Rnlea   of  Conatmetton. 

(&=»I76  (N.Y.Sup.)  Courts'  not  ousted  of  ju- 
risdiction to  construe  statute  despite  remedy 
before  school  board. — O'Connor  v.  Emerson, 
236. 

(@=»I88  (N.Y.Sup.)  Words  to  be  given  usually 
accepted  significance. — ^People  v.  Baxter,  181. 
(@==>I90  (N.Y.Sup.)  Intent  sought  in  language 
employed,  and  if  free  from  ambiguity  court 
cannot  resort  to  other  means  of  interpretation. 
— Rosman  Realty  Corporation  v,  Quinn,  807. 
^=»205  (N.Y.Sup.)  Every  part  viewed  in  rela- 
tion, to  every  other  part.— People  ex  rel.  Elau- 
ber  V.  Wendell,  301. 

^=>206  (N.Y.Sup.)  Must  be  read  as  whole,  and 
all  parts  given  effect,  if  possible.— Hadjopoulos 
V.  Manousso,  675. 

^=»2I5  (N.Y.Sup.)  Legislative  intent  ascer- 
tained with  reference  to  conditions  existing 
at  time  of  enactment. — People  ex  rel.  Central 
Union  Trust  Co.  of  New  York  ▼.  Wendell,  344. 
^=9230  (N.Y.Sup.)  Original  acts  and  amend- 
ments must  be  read  together  as  one  act— 
Coykendall  v.  City  of  Kingston,  769. 

STATUTES  CONSTRUED. 

CONSTITUTION. 

Art  6,  {  23-188  N.  Y.  S.  766. 
Art  10,  Si  1,  5-188  N.  Y.  S.  326. 

CODE  OF   CIVIL  PROCEDURE. 

56—188  N.  Y.  S.  20. 

264—188  N.  Y.  S.  186. 
§  426,  430-188  N.  Y.  S.  154. 

432-188  N.  Y.  S.  697. 
§  440,  441-188  N.  Y.  S.  390. 

449-188  N.   Y.   S.  287. 

495,  subsec.  6^188  N.  Y.  S.  112. 

498—188  N.  Y.  S.  769. 

500—188  N.  Y.  S.  112,  486,  532,  795.   • 

501—188  N.   Y.   S.   112. 

502.  subsec.  3—188  N.  Y.  S.  436. 

519—188  N.  Y.   S.  746. 

533-188  N.  Y.  S.  254. 
i  542-188  N.  Y.  S.  297. 

610-188  N.  Y.  S.  644. 
,  611-188  N.  Y.   S.  642. 
i  635,  636-188  N.  Y.  S.  623. 

(25) 
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!  665-188  N.  Y.  S.  387. 

1 656.  subsec.  2—188  N.  Y.  S.  337. 

|§  66S,  658a,  677-188  N.  Y.  S.  837. 

i  687.    Amended  by  Laws  1906,  ch.  507—188  N. 

Y.  S.  675. 
f  688.    Amended  by  Laws  1906,  ch.  508-188  N. 

Y.  S.  676. 
II  706,  707-188  N.  Y.  S.  337. 
i    731-188  N.  Y.  S.  52.  254. 
I    T32— 188  N.  Y.  S.  52. 
1  768—188  N.  Y.  S.  623. 
1   779-188  N.  Y.  S.  508,  .641. 
781—188  N.  Y.   S.  297. 
787—188  N.  Y.  S.  390. 
793-188  N.  Y.  S.  14,  19. 
I  803,  807—188  N.  Y.  S.  548. 
999-188  N.  Y.  S.  714.  746. 
:i  1034-188  N.  Y.   S.  44. 
§  1282.  1290,  1291-188  N.  Y.  S.  586. 
1311-188  f^.  Y.  S.  675. 
1344-188  N.  Y.  S.  340. 
1505-188  N.  Y.  S.  76. 
1519-188  N.  Y.  S.  799. 
\  1538-188  N.   Y.   S.   1. 
;    1542-188  N.  Y.  S.  855. 
1633—188  N.  Y.  S.  1.  39. 
1757—188  N.  Y.  S.  141. 
1764—188  N.  Y.  S.  255. 
1769-188  N.  Y.  S.  141. 
1771—188  N.  Y.  S.  12. 
1919-188  N.  Y.  S.  879. 
2231-188  N.  Y.  S.  76,  350,^807. 
2231.    Amended  by  Laws  1920,  ch.  946—188 
N.  Y.  S.  364.  ^_ 

I  2231,  subsec.  la-188  N.  Y.  S.  432. 
1 2231,  subsec.  la  added  by  Laws  1920,  ch.  942- 
l88  N.  Y.  S.  481.  ^     ^  ^^^ 

S  2281,  subsec.  2  a.     Amended  by  Laws  1920, 
'         ck  945-188  N.  Y.  S.  204.  752. 

12235-188    N.    Y.    S.    350. 
2244—188  N.  Y.  S.  385.         ^     ^    .«^    .oo 
2244.     Amended  by  Laws  1920.  ch.  132^188 
N.  Y.  S.  364. 
I  2263-188  N.  Y.  S.  92.  233. 
;  8063—188  N.  Y.  S.  159. 
3191—188  N.  Y.  S.  340. 
3284-183  N.  Y.  S.  799.    ^    ^^ 
i   3251,  subsec.  4—188  N.  Y.  S.  499. 

CODE  OF  CIVIL  PROCEDURE,   §8  2472- 

2771.  AS  AMENDED  AND  RBNUMBERr 

ED  IN  1914  (SURROGATE'S  CODE). 

i  2550-188  N.  Y.  S.  493. 
2597—188  N.  Y.  S.  387. 
i  2607—188  N.  Y.  S.  386. 
i  2624—188  N.  Y.  S.  373. 

2686—188  N.  Y.  S.  83. 
i  2687—188  N.  Y.  S.  373. 
|§  2701-2718—188  N.  Y.  S.  1. 
§2742—188  N.  Y.  S.  493. 
§  2768,  subsec.  2-188  N.  Y.  S.  387. 

CODE  OF  CRIMINAL  PROCEDURE. 

(56,  subsec.  27—188  N.  Y.  S.  181. 
62-188  N.  Y.  S.  766. 
899  et  seq.— 188  N.  Y.  S.  399. 

CONSOLIDATED  LAWS. 
ABBITRATipN  Law  (Ch.   72). 
I  3-188  N.  Y.  S.  353. 

.      Civil  Service  Law  (Ch.  7). 
i  22-188  N.  Y.  S.  656. 

County  Law  (Ch.  11), 
i  160-188  N.  Y.  S.  326, 
(26) 


Decedent  Estate  Law  (Ch.  13). 

I  35-188  N.  Y.  S.  852.  ^_ 

I  47a.     Amended  by  Laws  1921,  ch.  37»— 188 

N.  Y.  S.  739. 
I  176  added  by  Laws  1920,  ch.  919-188  N. 

Y.  S.  83. 

Education  Law  (Ch.  16). 
i  872  added  by  Laws  1917.  ch.  786-188  N.  Y. 
S.  236. 

Genebal  Cobporation  Law  (Ch.  23). 

I  16-188  N.  Y.  S.  697. 

Is  305,  307-188  N.  Y.  S.  644. 

Highway  Law  (Ch.  25). 

Ch.  25-188  N.  Y.  S.  766. 

Income  Tax  Law. 

See  Tax  JLaw,  ||  850-385. 

Insubance  Law  (Ch.  28). 
I  89-188  N.  Y.  S.  867. 

JUDICIABT  LAW^Oh.  80). 

I  78-188  N.Y.  S.  499. 

Liquob  Tax  Law  (Ch.  34). 
Ch.  34.    Amended  by  Laws  1920,  ch.  911— iSS 

N.  Y.  S.  2dl. 
I  8,  subsec.  2—188  N.  Y.  S.  490. 

i  8,  subsec.  5-188  N.  Y.  S.  46.^ .^  ^,    ^ 

I  9a  added  by  Laws  1917,  ch.  628-188  N.  Y. 

S.  490. 
I  9a,  subsec.  4  added  by  Laws  1917,  ch.  028- 

188  N.  Y.  S.  490. 
I  30,  subsec.  A— 186  N.  Y.  S.  46. 
I  40-188  N.  Y.  S.  291. 

Mrmbebship  Cobpobations  Law  (Gh.  35). 
Ch.  35-188  N.  Y.  S.  178.  «44. 

Neqotiabuc  Instbuhents  Law   (Ch.  S^ 
I  202-188  N.  Y.  S.  436. 

Penal  Law  (Ch.  40). 

I  29-188  N.  Y.  S.  559. 
i  489-188  N.  Y.  S.  120. 
I  483-188  N.  Y.  S.  181. 
§  2215-188  N.  Y.  S.  123. 

Pebsonal  Pbopebtt  Law  (Ch.  41). 

i  11—188  N.  Y.  S.  658. 

I  20-188  N.  Y.  S.  615. 

I  43—188  N.  Y.  S.  451. 

I  43,  subsec.  2—188  xV.  Y.  S.  451. 

si  82-158—188  N.  Y.  S.  453. 

i  93-188  N.  Y.  S.  479. 

I  100,  rule  1—188  N.  Y.  S.  274. 

^1  104r-106-188  N.  Y.  S.  274. 

I  144—188  N.  Y.  S.  744. 

I  145-188  N.  Y.  S.  751. 

§§  214,  217-188  N.  Y.  S.  162. 

PUBLIC  BiRAvm  Law   (Ch.  4J?>. 
I  316-188  N.  Y.  S.  128. 

PUBUC  OFFICEB8  Law  (Ch.  47). 
§  42-188  N.  Y.  S.  826. 

Public  Sebvice  Commissions  Law    (Ch. 

48). 

§  48-188  N.  Y,  S.  559. 

I  56,  subsec.  1-188  N.  Y.  S.  559. 

I  57-188  N.  Y.  S.  559. 
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65—188  N.  Y.  s.  err. 

6tt.  subsec.  12—168  N.  Y.  S.  262. 
§  71-74-188  N.  Y.  S,  262. 

Railroad  Law  (Ob.  49). 
91—188  N.  Y.  S.  769. 

Rbai«  Pbopbbtt  Law  (Ch.  60). 

110—188  N.  Y.  S.  658. 
i  111-188  N.  Y.  S.  615. 
:  227-1 S8  N.  Y.  S.  406^ 
f  24t>-188  N.  Y.  S.  242. 

Second  Ci«a8s  Cims  Law  (Cb.  53). 

i  54-188  N.  Y.  S.  559. 
i  244-188  N.  Y.  S.  245. 

Tax  Law  (Cb.  60). 

IS  37,  21^',  219r-188  N.  Y.  S.  885.  _ 

I  220.     Amended  by  Laws  1915,  cb.  664—188 

N.  Y.  S.  191. 
I  220.  Bnbsec  4—188  N,  Y.  S.  762. 
i  221—188  N.  Y.  S.  178,  189. 
t§  251.  253—188  N.  Y.  S.  344. 
I  290-188  N.  Y.  S.  885. 
|§  350-385-188  N.  Y.  S.  273. 
i  351-188  N.  Y.  S.  344,  510. 

352-188  N.  Y.  S.  344. 
I  353-188  N.  Y.  S.  301,  510. 
j§  354,  355-188  N.  Y.  S.  510. 
f  357-188  N.  Y.  S.  344,  510. 
I  350-188  N.  Y.  S.  301,  344,  510. 
|§  360,  362-188  N.  Y.  S.  344.  ^    _^    ^^^ 

\  382.     Amended  by  Laws  1920,  ch.  604—188 

N.  Y.  S.  97. 
I  383-188  N.  Y.  S.  510. 

Tranrportation  ConroRATioNS  Law  (Ch. 
63). 

\  26-188  N.  Y.  S.  659. 

Workmen's  Compensation  Law  (Ch.  67). 
7,h.  67—188  N.  Y.  S.  73,  8L  584,  649. 
I  3,  subsec.  7-188  N.Y.  S.  118. 

16,  subsec.  4-188  N.  Y.  S.  584. 
|§  2^,  23,  25,  74-188  N.  Y.  S.  44a 

CITY  CHARTERS. 
Greater  New  York.  Laws  1897.  cb.  378—188  N. 

Y.  S.  579.  «   «     , 

Greater  New  York,  $  775,  subsecs.  3,  6.    Laws 

1901,  ch.  466-188  N.  Y.  S.  226. 
:Jreater  New  York,  H  776a,  778a.    Laws  1901, 

ch.  466—188  N.  Y.  S.  226. 
greater  New  York,  §9  889,  895,  906.     Laws  1901, 

ch.  466—188  N.  Y.  S.  885. 
Greater  New  York,  |  1001.    Laws  1897,  cb.  378 

-188  N.  Y.  S.  579. 
Greater  New  York.  §  1011  added  to  Laws  1901, 

ch.  466.  by  Laws  1915,  ch.  606—188  N. 

Y.  S.  197. 
greater  New  York,  §  1543.    Laws  1901,  ch.  466 

—188  N.  Y.  S.  656. 
Greater  New  York,  §  1569a.     Laws  1901,  ch. 

466.     Amended  by  Laws  1913,  ch.  694— 

188  N.  Y.  S.  666. 
^It.  Vernon,  §  166.  subsec.  5.     Laws  1892,  ch. 

182.    Amended  by  Laws  1896,  ch.  692,  § 

18-188  N.  Y.  S.  803. 
Plattsburg.  «  25,  138.     Laws  1902,  ch.  269- 

188  N.  Y.  S.  181. 

CONSOLIDATION  ACT. 

(Laws  1882,  ch.  410.) 

3h.  410.     Amended  by   Laws  1895,  ch.  449— 
188  N.  Y.  &  579. 


MUNICIPAL  COURT  CODB. 

(Laws  1916,  ch.  279.) 

S  6-188  N.  Y.  S.  92,  396. 

S  6,  subsec.  7-188  N,  Y.  S.  616. 

i  154-188  N.  Y.  S.  92. 

LAWS. 

1880,  ch,  269-188  N.  Y.  S.  885.  _ 

1882,  ch.  410.     Amended  by  Laws  1895,   ch. 

44^-188  N.  Y.  S.  579. 
1885,  ch.  283,  |  11—188  N.  Y.  S.  642. 
1892,  ch.  182.  I  166,  subsec.  5.     Amended  hy 

Laws  1896,  ch.  692.  |  18-188  N.  Y.  S. 

803. 
1806,  ch.  180-188  N.  Y.  S.  804. 

1895.  ch.  449—188  N.  Y.  8.  579. 

1896.  ch.  692.  (  18-188  N.  Y.  S.  803. 

1897.  ch.  378.     See  City  Charter  ot  Greater 
New  York. 

1901,  ch.  466.     See  City  Charter  of  Greater 
New  York. 

1902,  ch.  269,  f  S  25, 138-188  N.  Y.  S.  181. 
1906,  chs.  507,  508-188  N.  Y.  S.  675. 

1910,  ch.  659,  !  74.     Amended  by  Laws  1919, 

ch.  339,  §  1-188  N.  Y.  S.  519. 
1913.  ch.  694^188  N.  Y.  S.  656. 
1915,  ch.  279.  See  Municipal  Court  Code. 
1915,  ch.  606-188  N.  Y.  S.  197. 
1915,  ch.  664-188  N.  Y.  S.  191. 
1917,  ch.  623-188  N.  Y.  S.  490. 
1917,  ch.  78^-188  N.  Y.  S.  236. 
1919,  ch.  339,  i  1-188  N.  Y.  S.  519. 

1919,  ch.  627-188  N.  Y.  S.  97. 

1020,  ch.  132-188  N.  Y.  S.  364.  ^^ 

1920,  ch.  136-188  N.  Y.  S.  166,  365.  385. 
1920,  ch.  136.    Amended  by  Laws  1920,  ch.  944 

-188  N.  Y.  S.  88.  ^  ^^.^ 

1920.  ch,  136.  $  1.     Amended  by  Laws  1920, 

ch.  944-188  N.  Y.  S.  743.  ^_^ 

1920,  ch.  136,  S  3.     Amended  by  Laws  1920, 

ch.  944^188  N.  Y.  S.  385.  ^ 

1920,  ch.  136.  I  9.     Added  by  Laws  1920,  ch. 

944-188  N.  Y.  S.  589. 
19?0,  ch.  139-188  N.  Y.  S.  350,  365. 
1920.  ch.  379-188  N.  Y.  S.  739. 
1920,  ch.  694— 1«8  N.  W.  S.  97. 
1920,  ch.  911-188  N.  Y.  S.  46.  291. 
10'>0.  ch.  919-1P8  N.  Y.  S.  S^. 
1920.  cb.  942-188  N.  Y.  S.  76,  92,  850,  402, 

432. 434,  481,  807. 
1920,  ch.  944-188  N.  Y.  S.  88,  126,  364,  385, 

444,  589,  743,  857,  858.    , 

1920,  ch.  945-188  N.  Y.  S.  204,  321,  850,  364, 
752. 

1921,  ch.  379-188  N.  Y.  S.  739. 
1921,  ch.  663-188  N.  Y.  S.  769. 

SUPPLEMENTARY  PROCEEDINGS. 

See  Bzecution,  ^=»391. 

TAXATION. 

I.  HATURBS   AND    RXTBNT   OF   POITBR   IN 
GESBTESRAL. 

^=»25  (N.Y.Sup.)  Doubts  resolved  in  favor  of 
taxing  power.— People  ex  rel.  Central  Union 
Trust  Co.  of  New  York  v.  Wendell,  344. 
^=»28  (N.Y .Sup.)  Comptroller  not  authorized 
to  levy  income  tax  not  imposed  by  statute.— 
People  ex  rel.  Brewster  v.  Wendell,  510. 

Tax  cannot  be  imposed  without  clear  statu- 
tory language.— Id. 

II.   CON8TITUTIONAI4  RB^UIRESMBlfTS 
AND  RESTRICTIONS. 

^=s>54  (N.Y.Sup.)   Statutes  imposing  tax  on  in- 
come, including  interest  from  mortgagors,  held 

C27)       T 
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ODCoDstitntioDal,  as  impairing  contract  obliga- 
tion created  by  exemption. law.— People  ex  rel. 
Central  Union  Trust  Co.  of  New  York  v.  Wen- 
dell, 344. 

in.  UEABIIilTY  OF  PERSONS  AND  PROP- 
ERTY. 

(D)  Bxemptiona. 

<a=>204(2)  (N.Y.Sup.)  Exemptions  must  be 
described  by  unambiguous  language.— People  ex 
rel.  Central  Union  Trust  Co.  of  New  York  t. 
Wendell,  344. 

T.  LBTY  AND   ASSSSSSMENT. 
(C)  Mode  of  Amuemmukent  in   General.. 

^=:>338  (N.Y.Sup.)  Boilers  assessable  as  ''real 
estate.'*— People  ex  rel.  Jacob  Ruppert  Realty 
Corporation  v.  Cantor,  885. 
^=s>342  (N.Y.Sup.)  Machinery    and    equipment 
held  "personal  property,"  not  subject  to  taxa- 
tion as  realty.— People  ex  rel.  Jacob  Ruppert 
Realty  Corporation  v.  Cantor,  885. 
^=9347  (N.Y.Sup.)  Value  to  be  determined  by 
actual    market    yalue. — People    ex    rel.    Jacob 
Ruppert  Realty  Corporation  v.  Cantor,  885. 
«=3>363/2  [New,  vol.  18  Key-No.  Seriesl 

(N.Y.Sup.)    Donor    of    corporate    stock 
not  liable  for  increase  in  value   between  the 
first  of  the  year  and  the  period  of  gift.— People 
ex  rel.  Wilson  v.  Wendell,  273. 
(S=>363i/2  [New,  vol.  IB  Key-No.  Series] 

(N.Y.Sup.)  No  income  tax  on  apprecia- 
tion in  value  from  first  of  year  to  sale;   "gain 
derived."— People  ex  rel.  BUauber  v.   Wendell, 
301. 
€=9363/2  [New,  vol.  18  Key-No.  Series] 

(N.Y.Sup.)  Increase  in  value  of  securi- 
ties prior  to  gift  not  taxable  as  income.— Peo- 
ple ex  rel.  Brewster  v.  Wendell.  510. 

<G)  Rerlewy  Correction,  or  Settlnir  Aside 
of  AsseBBment. 

^»496(3)  (N.Y.Sup.)  Common-law  writ  ap- 
plicable only  to  review  assessments  void  for 
want  of  jurisdiction.— People  ex  rel.  Jacob  Rup- 
pert Realty  Corporation  v.  Cantor,  885. 
«=>496(I0)  (N.Y.Sup.)  Testimony  of  tax  com- 
missioner held  competent  to  show  that  elevator 
was  included  in  assessment  of  real  estate. — 
People  ex  rel.  Jacob  Ruppert  Realty  Corpo- 
ration V.  Cantor,  885. 

Xm.   LBGACY,    I1VHE3RITA1VCE:,    AND 
TRANSFESR   TAXISS. 

<8s»856  (N.Y.Sur.)  Transfer  tax  is  on  privi- 
lege of  succession;  power  conferring  privilege 
may  impose  tax.— In  re  Frazier's  Estate,  189. 
<&=>86l  (N.Y.Sur.)  Only  half  of  property  joint- 
ly owned  before  passage  of  act  subject  to  trans- 
fer tax.— In  re  Kelley's  Estate,  191. 
^=>866  (N.Y.Sur.)  Joint  property  acquired 
since  amendment  subject  to  transfer  tax.— In 
re  Kelley's  Estate,  1^1. 

<&:=>876(2)  (N.Y.Sup.)  Incorporated  family  as- 
sociation, preferring  members  of  family  as 
recipients  of  benefits,  held  exempt  from  trans- 
fer tax  as  a  *'charitable  corporation." — ^In  re 
Beekman's  Estate,  178. 

«3=5876(4)  (N.Y.Sur.)  Bequest  to  bishop  in 
other  state  exempt  from  transfer  tax. — In  re 
Frazier's  Estate,  189. 

«®=3876(5)  (N.Y.Sur.)  Bequest  to  city  for  hos- 
pital exempt  from  transfer  tax.— In  re  Miller's 
Estate,  320. 

<@=>878(l)  (N.Y.Sur.)  Transfer  tax  can  be  im- 
posed on  right  to  succeed  to  property  of  tru^t 
fund  created  by  testatrix's  nonresident  father. 
—In  re  Frazier's  Estate,  189. 

(28) 


<@=»879(l)  (N.Y.Sur.)  Gift  by  trust  deed  Mi 
intended  to  take  effect  in  possession  at  death 
of  grantor.— In  re  Dunlap's  Estate,  7©2. 

XIV.  DISPOSITIOH  OF  TAXBS  COI.I«BCTED, 

AND  failure:  of  i^gal  author- 

ITIKS  TO  COLIiSOr. 

^==>908  (N.Y.Sup.)  Statute  held  to   supersede 

former  income  tax  statute  as  to  method  of  di- 
viding moneys.— In  re  Kimball,  97. 

TENANCY  IN  COMMON. 

I.   CRE3ATIOH   AND   EXISTBIVCBS. 

^=s>4  (N.Y.Sup.)  Plaintiffs,  claiming  cotenancy 
as  heirs  of  common  ancestor  must  show  that 
he  died  seized  of  the  premises.— Colder  t. 
Fowler,  806. 

Plaintiffs,  suing  as  heirs  of  cotenant  against 
other  cotenants'  successors  in  interest,  must 
show  their  ancestor  to  have  been  an  heir  of 
cotenants'  ancestor.— Id. 

II.    MUTUAL    RIGHTS,    DUTIBS.    AND    IX^- 
BILITIGS    OF    COTENANT9. 

«=>I5(I0)  (N.Y.Sup.)  Eyidence  held  to  show 
open,  notorious,  and  adverse  possession. — Cold- 
er V.  Fowler,  805. 

(S=»33  (N.Y.Sup.)  One     cotenant,     after     pur- 
chase of  another's  interest,  could  deal  therewith 
as  she  pleased.—Klein  v.  Waltman,  331. 
<@=s>38(8)   (N.Y.Sup.)  Relations     between     co-. 
tenants  not  presumptively  fraudulent. — Klein  t. 
Waltman,  331. 

Purchase  of  cotenant's  interest  held  not  pre- 
sumptively fraudulent  on  ground  of  madeqnacy 
of  consideration.—Id. 

TENDER. 

^=s>l2(4)   (N.Y.Sup.)  field  insufficient,  becaose 
not  including  costs. — Sirie  v.  Godfrey,  52. 
«=>I2(4)   (N.Y.Sup.)  Costs  need  not  be  added 
before  suit  under  statute. — ^Murray  y.  Biran, 
254. 

<@=:>I3(I)  (N.Y.Sup.)  Actual  production  of 
money  not  necessary  on  emphatic  refusal- 
Murray  V.  Bryan,  254. 

^=>24  (N.Y.Sup.)  Held  insufficient,  because 
not  paying  money  into  court. — Sirie  ▼.  God- 
frey,. 52. 

TIME. 

^==>6  (N.Y.CityCt.)  Publication  of  summons 
once  each  week  for  six  successive  weeks  held 
sufficient. — Commercial  Union  of  America  t. 
S.  R.  Smith,  Inc.,  390. 

TORTS. 

See  False  Imprisonment,  ^=»15;  Frand,  ^=^ 
13-58;  Libel  and  Slander,  ^=»7-87;  Mali- 
cious Prosecution,  ^=»7-71;  Municipal  Cor- 
porations, <©=>733-822;  Negligence,  ^=»3- 
134;  Trover  and  Conversion. 

TRADE-AIARKS  AND  TRADE-NAMES 
AND  UNFAIR  COMPETITION. 

IV.  INFRINGBMBNT  AND  UNFAIR  COUPE* 
TITION. 

(B)  "Wliat  Competition  Unlawfvl. 

<Sss>68  (N.Y.Sup.)  Sale  to  jobbers  and  whole- 
salers may  constitute  unfair  competition  as 
against  retailers. — Henry  W.  Fishel  &  Sons  v. 
Distinctive  Jewelry  Co.,  633. 
(@:3970(3)  (N.Y.Sup.)  Use  of  phrase  as  cor- 
porate name  and  other  descriptive  words  k^d 
to  constitute  unfair  competition. — Henry  W. 
Fishel  &  Sons  v.  Distinctive  Jewelry  Co.,  63^ 
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^s»7l  (N.Y.8ap.)  Use  of  descriptiTe  phrase, 
as  corporate  name  or  otherwise,  may  be  en- 
joined.—Henry  W.  Fishel  &  Sots  v.  Distinctive 
Jewelry  Co.,  633. 

(C)  Aetionii. 

^=»99  (N.Y.Sup.)  Appointment  of  referee  er- 
roneous, in  absence  of  proof  of  damage  from 
unfair  competition.— Henry  W.  Fishel  &  Sons 
V.  Distinctive  Jewelry  Co.,  633. 

TRADB  UNIONS. 

^=s»4  (N.Y.Sap.)  Members  cannot  be  expelled 
without  hearing.— Kunze  v.  Weber,  644. 

President  of  federation  held  not  authorized  to 
expel  members  as  emergency  measure.— Id. 

Members  illegally  expelled  by  emergency  or- 
der need  not  appeal  to  convention  before  seek- 
ing injunction. — ^Id. 

Order  held  to  state  grounds  for  injunction 
against  expulsion  of  trade  union  members  suf- 
ficientiy.— Id. 

^=>5  (N.Y.8ap.)  Injunction  held  not  suspen- 
sion or  removal  of  officer  of  union.— Kunze  v. 
Weber  644. 

^=»7  (N.Y.Snp.)  Unincorporated  labor  federa- 
tion cannot  interfere  with  internal  management 
of  incorporated  union  affiliated  therewith.— 
Kunze  v.  Weber,  644. 

President  of  federation  cannot  make  members 
of  affiliated  union  members  of  federation  for 
purpose  of  expelling  them.— Id. 

Members  of  union  held  members  of  federa- 
tion with  which  it  was  affiliated.— Id. 
^=»7  (N.Y^up.)  Order  requiring  members  to 
show  cause  before  convention  against  expulsion 
held  unauthorized.— Werner  v.  Weber,  648. 

TRIAL. 

See  Conthraance;  Costa;  Oriminal  Law,  ^s»681; 

New  Trial;  Venue. 
For  trial  of  particular  actions  or  proceedings, 

see  also  the  various  specific  topics. 
For  review  of  rulings  at  trial,  see  Appeal. 

II.   DOCKE3TS,    LISTS,    AND    CALBBTDARS. 

^s>l3(4)  (N.Y.Sap.)  Court  may  direct  prefer- 
ence, though  reasons  therefor  have  developed 
after  term  at  which  cause  was  first  noticed.— 
Clarke  v.  Eighth  Avenue  R.  Co.,  14. 

Statute  held  not  to  forbid  preference,  because 
motion  was  not  noticed  at  beginning  of  term. — 
Id. 

^=9 1 3  (4)  (N.Y.Sap.)  Giving  preference  to 
cause  before  notice  of  trial  premature.- Davis 
V.  Friedman.  19. 

«=»I4  (N.Y.Sup.)  Motion  to  strike  from  cal- 
endar, where  new  issues  had  been  created  by 
pleadings,  should  have  been  granted.— Sfiiith- 
Kisemann  Corporation  of  America  v.  Eisen- 
bach,  430. 

IV.  RlBCBPTIOIf   OF  BVIDKNCB. 

(A)  Introduction,  Offer,  and  Admiaalon  of 

Bvldence  In  G'eneral. 

<e=>34  (N.Y.8up.)  In  view  of  statement  of 
court,  plaintiff's  counsel  warranted  in  conclud- 
ing that  bill  of  particulars  would  be  considered. 
—Miller  v.  Avon,  457. 

(B)  Order    of    Proof,    Rebuttal,    and    Re- 

opening Caiie. 

^=>60(l)  (N.Y.Sup.)  Where  necessary  prelim- 
inary evidence  was  not  produced,  testimony  held 
not  admissible.— Habicht  ▼.  Krainin,  8(K2. 


(C)  Objections^  Motions  to  Strike  out,  and 
Bxceptions. 

^=»9I  (N.Y.Sup.)  Right  to  have  evidence  rul- 
ed out  on  motion  waived,  where  no  specific  ob- 
jection.—Foster  V.  De  Paolo,  746. 

V.  AROUmiNTS   AMD  COHDVCT  OF 
COUNSBIi. 

^s»ilO  (N.Y.Sup.)  Statement  of  counsel  as  to 
attempt  to  fasten  crime  on  his  dient  held  mis- 
conduct—Shea V.  Shea,  698. 

VI.  takihg  cask  or  question  from 

JVtlY. 

(A)  <iuestions  of  Law-  or  of  Faet  in  Gen- 
eral. 

<8=»I39(I)  (N.Y.Sup.)  Directed  verdict  war- 
ranted only  where  case  established  beyond 
question.— Van  Cleef  v.  Maxfield,  322. 
^=»I4I  (N.Y.8up.)  Submission  of  defendant 
X-ray  specialist's  want  of  Qualification  as  pos- 
sible specification  of  negligence  erroneous.^ 
Antowiil  v.  Friedmann,  777. 
$=»I49  (N.Y.S«p.)  Failure  to  move  to  dismiss, 
etc..  concession  that  case\is  for  jury.— Gropper 
V.  Newburger,  426. 

(C)  DlBmUsal  or  Ifonsnit. 

^=>I65  (N.Y.Sup.)  Plaintiff  entiUed  to  most 
favorable  construction  of  evidence  on  motion 
for  nonsuit.— Melville  v.  Mnor,  146. 

(D)  Dlreetlon  of  Terdlet. 

«=>I73  (N.Y.Sup.)  Dismissal  on  plaintirs  ev- 
idence held  premature.— Leonard  Press  y.  Pow- 
er, 60. 

Til.  IMSTRUCTIOnS  TO  JTDRT. 

(A)  Province  of  Conrt   and  Jnrr  fn   Gen« 
eral. 

^=>I87(I)  (N.Y.Sup.)  Charge  that  testimony 
was  material  was  error,  in  view  of  charge  as  to 
false  testimony.— Schumer  v.  Max  Blum  Co., 
462. 

(C)  Form,  Reqalsltes.  and  SnUlelency. 

^ss>234(l)  (N.Y.8up.)  Admonition  to  jury  to 
disregard  self-serving  portions  of  letters  held 
insufficient.— Uvalde  Asphalt  Paving  O).  v.  City 
of  New  York,  304. 

IX.  VBRDICT. 
(A)  General  Verdict. 

^=:>329  (N.Y.Sup.)  Judgment  on  verdict  based 
on  cause  of  action  not  pleaded  must  be  re- 
versed.—Rourke  V.  Bickley,  878. 
^=>337  (N.Y.Sup.)  Verdict  for  plaintiff,  in 
view  of  settlement,  held  contrary  to  charge.— 
Baker,  Evans  &  (jO.  v.  Navy  Knitting  Mills, 
369. 

TROVER  AND  CONVERSION. 

II.  ACTIONS. 
(A)  Riitlkt  of  Aetion  and  Defenses. 

^=>I6  (N.Y.Sup.)  Right  to  immediate  actual 
possession  essential. — Schummers  v.  Martin, 
696. 

(O)  B-vidence. 

<S=>40(3)  (N.Y.Sup.)  Evidence  of  title  held  in- 
sufficient.—Myers  V.  McAllister,  838. 


TRUST  DEEDS. 


See  Mortgages. 
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TRUSTS. 

I.  CREATION,  existence:,  and  va- 
lidity. 

(C)  Conatruetive  Trniita. 
$=>  102(1)  (N.Y.Sup.)  Person  in  a  fiduciary 
relationship,  who  acquires  interest  in  property 
which  is  the  subject  of  the  relationship,  holds 
interest  in  trust  for  beneficiary.— Klein  v.  Walt- 
man,  331. 

^s>l07  (N.Y.Sup.)  Presumption  of  fraud  in 
case  of  transaction  between  persons  in  fiduciary 
relationship  may  be  rebutted  by  showing  fair- 
ness of  transaction.— Klein  v.  Waltman,  331. 

n.   CONSTRUCTION  AND  OPE3RATION. 

(B)  Bstate  or  Interent  of  Trustee  and  of 
Ceatnl  ^ae  Trust. 

<e=s>l40(l)  (N.Y.Sup.)  Wife  held  to  have  only 
life  interest  in  trust  created  by  her  husband.— 
Street  v.  Post,  658. 

«=s>153  (N.Y.Sup.)  Wife  held  to  have  only  life 
interest  in  trust  created  by  her  husband,  but 
entitled  to  one-third  on  termination  of  trust, 
husband  having  previously  died.— Street  v.  Post, 
658. 

III.  APPOINTMENT,  QUALIFICATION,  AND 

tenure:  of  trustee. 

^=^169(1)  (N.Y.8up.)  Order  purporting  to  ap- 
point sole  trustee  and  invest  him  with  powers 
of  original  trustee  is  improper. — In  re  Gun- 
ther,  615. 

IV.   MANAGEMENT    AND    DISPOSAL    OF 
TRUST   PROPERTY. 

^=»2I0  (N.Y.Sup.)  Testamentary  trustee  can- 
not bind  estate  by  executory  contract,  made  on 
new  independent  consideration.— WiUiamtf  v. 
Bratter,  380. 

<@=>2II  (N.Y.Sup.)  Testamentary  trustee  with 
power  of  sale  coUld  not  bind  estate  by  broker- 
age contract.— Williams  v.  Bratter.  380. 
^=>233  (N.Y.Sup.)  Trustee,  in  cashing  checks 
in  accordance  with  contract,  held  not  guilty  of 
conversion.— Mackenzie  v.  Bobrick,  127. 

V,    EXECUTION    OP    TRUST    BY    TRUSTEE 
OR  BY   COURT. 

<&=:»287  (N.Y.Sup.)  In  appointing  agent  to  car- 
ry out  unexecuted  trusts  Supreme  Court  should 
exercise  discretion  with  due  regard  to  the  rea- 
sonable wishes  of  the  beneficiaries.— In  re  Gun- 
ther,  615. 

Appointment  of  individual  agent  when  bene- 
ficiary and  remaindermen  desired  appointment 
of  corporate  agent  to  carry  out  unexecuted 
trust  erroneous. — Id. 

Individual  agent  should  give  bond  in  at  least 
the  amount  of  the  trust.— Id. 

Til.  ESTABLISHMENT    AND   ENFORCE- 
MENT OF  TRUST. 

(O)  Aetlona. 

^=>366(2)  (N.Y.Sup.)  Succeeding  trustee 
proper  party  to  compel  application  of  trust 
property  to  trust.— MiUspaugh  v.  Cassedy,  285. 


UNFAIR  COMPETITION. 

See  Trade-Marks  and  Trade-Names  and  Un- 
fair  Competition,   ^=>68-99. 


See  Trade  Unions. 


UNIONS. 


USURY. 

I.  USURIOUS  ^CONTRACTS    AND    TRAJfS- 
•    ACTIONS. 

(A)  Nature  and  Validity. 

<@=»32  (N.Y.Sup.)  Transaction  held  not  usuri- 
ous hnder  evidence.— Luzzatto  v.  Kaplan*  522. 

VENDOR  AND  PURCHASER. 

See  Sales. 

VENUB. 

See  Criminal  Law,  «=s>112. 

III.   CKANGBS  OF  TBNUB  OR  PI.AOBS  OF 
TRIAJU 

<@=>44  (N.Y.Sup.)  Stipulation  for  change  of 
venue  covered,  not  only  first,  but  all  subse- 
quent, trials.— De  Grasse  Paper  Co.  v.  North- 
ern New  York  Coal  Co.,  289. 

VERDICT. 

See  Trial,  «=»329-337. 

1^1  AR. 

^s>\0(\)  (N.Y.SU|i.)  As  to  suspension  by  war 
of  rignts  under  insurance  contract,  parties 
governed  by  place  where  contract  made. — Guin- 
ness V.  Phoenix  Assur.  Co.,  Limited,  of  Lon- 
don, 137. 

<@=s>|0(2)  (N.Y.Sup.)  Suit  not  barred  because 
proceeds  would  belong  to  alien  enemy,  since 
they  could  be  paid  to  Alien  Property  Custodian. 
—Guinness  v.  Phoenix  Assur.  Co.,  Limited,  of 
London,  137. 

WATERS  AND  WATER  COURSES. 

See  Canals;  Navigable  Waters. 

II.  NATURAL  -WATBR  COURSES. 
(CS)   Bed  and  Banlu  oC  Streauni. 

<@=>93  (N.Y.Sup.)  Owners  entitled  to  same 
relative  percentage  on  new  bank  of  creek  made 
by  accretion. — Cramer  v,  Perine,  148. 

Accretions  from  navigable  creek  belong  to 
uplands,  and  pass  under  deed  thereof. — ^Id. 

III.   SUDTE3RRANF.AN    AND    PBRCOLiATING 
WATBRS. 

<3=»I0I  (N.Y.)  Subterranean  waters  may  hf 
used,  though  eifect  is  to  draw  from  snrinff  on 
other's  land.— Dunbar  v.  Sweeney,  230  N.  X. 
609, 130  N.  m.  913. 

VIII.    ARTIFICIAL    PONDU,    RBSBRVOIRS, 

AND  CHANNGL^Sy  DAMS,  AND 

FLOliVAGB. 

<@=»I77(I)  (N.Y.)  Injunction  granted  to  re- 
strain threatened  discharge  of  water  from  stor- 
age plant  onto  plaintiff's  premises.— Dunbar  v. 
Sweeney,  230  N.  Y.  609,  130  N.  B.  913. 

WHARVES. 

<g=»9  (N.Y.Sup.)  Fire -extinguishing  apparatus, 
installed  by  lessee,  belongs  to  owner.— People  ex 
rel.  Pennsylvania  R.  Co.  ▼.  Leo,  22«. 

Owner,  and  not  lessee,  held  bound  to  comply 
with  order  for  installation  of  fire-extingoishing 
apparatus. — ^Id. 

Ordinance  held  too  indefinite  to  subject  lessee 
of  a  pier  to  prosecution  for  failure  to  install 
fire  extinguishing  apparatus.— Id. 

WILLS. 

See  Descent  and  Distribution;  Blxecutozs  and 
Administrators. 


Digitized  by  VjOOQ IC 


For 


XNDBX-DIOBST 
in  Dee JNff.  A  AmJHg,  Ke7-No.S«rles  *  Indexes  see  m 


WorcU  and  Plixms«« 
He  topic  and  KKT-KniBXB 


I.  NATURES  AlfD  BXTBNT  OF  TB8TAB1EN- 
TARY  PomnBR. 

^=s>l  (N.Y.Sur.).  Right  to  make  a  will  a  grant- 
ed piiyilege,  which  may  be  limited.— In  re  Fra- 
zier'8  Estate,  180. 

II.  TESTAjUJjjfNTART  CAPACITY. 

<S=:'47  (N.Y.Sup.)  Fact  testator  aged  and  in- 
firm raises  no  inferences  of  lack  of  capacity.— 
In  re  Wolfs  WiU,  438. 

<SX=»55(I)  (N.Y.Sup.)  Jury's  verdict  that  testa- 
trix lacked  testamentary  capacity  held  support- 
ed by  evidence. — ^In  re  Spang's  Will,  754. 
<S=:955(7)  (N«Y.Sup.)  Evidence  held  to  show 
aged  testator  had  capacity.— In  re  Wolfs  Will, 
438. 

IT.  RECmiSITBS  AND  VAI4IDITY. 

(A)  Nature  and  KssentlalB  of  Testamenta- 
rjr  DlspoBltlon*. 

<&:&78,  79  (N.Y.8UP.)  Will  ambulatory,  and  ef- 
fective only  at  testator's  death.— In  re  GafC- 
ken's  WUl  852. 

<®=»88(2)  (N.Y.Sup.)  Instrument  of  convey- 
ance effective  only  on  death  of  grantor  held 
testamentary  in  character.— Butler  v.  Sher- 
wood, 242. 

(6)  Rexoeaiioa  and  Revival. 

^=>I6B  (N.Y.Sup.)  Not  revoked  by  testator's 
subsequent  marriage,  in  view  of  law  at  time  of 
testator's  death,  notwithstanding  execution 
prior  to  enactment  of  such  law.— In  re  Gaff- 
ken's  Will,   852. 

V.  PROBATIDy  BSTABLISHMBNT,  AND  AN- 
NUIiMBNT. 

(C)  Probate   or  Bstablishment  of  liOst  or 
Destroyed  "Wills. 

^s»23l  (N.Y.Sur.)  Proceeding  for  examina- 
tion concerning  and  production  of  a  will,  only 
for  purpose  of  probate.— In  re  Sielcken's  Es- 
tate, 386. 

(I)   HearlBflT   or  Trial. 

<@=»324(2)  (N.Y.Sur.)  On  conflicting  evidence, 
soundness  of  testator's  mind  held  for  the  jury. 
—In  re  Donohue's  Estate,  760. 
<g=>337  (N.Y.Sur.)  New  trial  denied,  where  ju- 
ry on  second  trial  would  probably  reach  the 
same  result.— In  re  Donohue's  Estate,  760. 

(K)  Review. 

<@=s>386  (N.Y.8up.)  Verdict  finding  against  tes- 
tamentary capacity  reversible  only  where  pas- 
sion and  prejudice  appears.— In  re  Spang's 
Will,  754. 

VI.  CONSTRUCTION. 
(A)  General  Rales. 

^==>440  (N.Y.Sur.)  Intention  of  testator*  con- 
trolling factor  in  construction.- In  re  Altman's 
Estate    493. 

^=^>44i  (N.Y.Sup.)  Clause  must  be  considered 
from  testatrix's  standpoint  at  time.— Man  v. 
,Man,  216. 

^j=»470  (N.Y.Sup.)  Intention  of  testator  to  be 
ascertained  from  entire  will.— Whitehead  v. 
Ginsburg,  739. 

<SP:»48I  (N.Y.Sup.)  Meaning  and  effect  of  will 
governed  by  law  at  time  of  the  testator's 
death.— In  re  Gaffken's  Will,  852. 
<@=»487(3)  (N.Y.Sur.)  Intention  of  testator 
controlling  factor  in. construction  and  cannot  be 
enlarged  by  declarations,  etc.— In  re  Altmfin's 
Estate,  493. 

<©=>488  (N.Y.Sur.)  Not  "ambiguous  will,"  so 
as  to  warrant  parol  evidence  to  explain,  unless 


interpretatioa  impossible.— In  re  Altman's  Es- 
tate  493 

<$s>489n')  (N.Y.8ur.)  Identity  of  persons 
shown  by  extrinsic  evidence.— In  re  Altman's 
Estate,  493. 

<S=»489(2)  (N.Y.8ur.)  Bequest  held  not  am- 
biguous, so  as  to  warrant  admission  of  parol 
evidence  to  establish  intention.— In  re  Altman's 
Estate,  493. 

(B)   Deslfrnatlon    of   Devisee*,    and    L.eflra- 
tees  and  Their  Respective  Shares. 

(d=»503  (N.Y.Sur.)  Employ^  held  entitled  to 
receive  under  will.— In  re  Altman's  Estate,  493. 
€=>527  (N.Y.Sup.)  Wife  of  son  of  testatrix's 
husband  held  entitled  to  use  of  one-third  of 
trust  estate  remaining  at  death  of  her  husband. 
—Man  V.  Man,  216. 

<S=»53I(4)  (N.Y.Sup.)  Income  held  to  be  dis- 
tributed per  stirpes,  and  not  per  capita.— White- 
head V.  Ginsburg,  739. 

(O   Sarvlvorshlp,  Representation,  and 
Substitution. 

«=>555(2)  (N.Y.Sur.)  No  lapse  in  case  of  gift 
over.— In  re  Bartlet's  Estate,  491. 

WITNESSES. 

See  Depositions;  Evidence. 

WOODS  AND  FORESTS. 

^=»8  (N.Y.Sup.)  State  not  prejudiced  in  rights 
by  failure  of  forest  commission  to  bring  ac- 
tion against  occupants  of  forest  reserve  lands. 
—People  V.  Baldwin,  542. 

WOBDS  AND  PHRASES. 

"Accidental  means."- Fane  v.  National  Ass'n 
of  Railway  Mail   Clerks   (N.  Y.  Sup.)  222. 

"Admission."— De  Witt  v.  New  York  Herald 
Co.  (N.  Y.  Sup.)  112. 

"Aggrieved."— People  ex  rel.  Jacob  Ruppert 
Realty  Corporation  v.  Cantor  (N.  Y.  Sup.) 

"Allegation."— De  Witt  v.  New  York  Herald 

Co.  (N.  Y.  Sup.)  112. 
"Ambiguous  will."— In  re  Altman's  Estate  (N. 

Y.  Sur.)  493. 
"Apartment  hotel."— Waitt  Const.  Co.  v.  Chase 

(N.  Y.  Sup.)  589. 
"Apartment     house."— Waitt     Const.     Co.     v. 

Chase  (N.  Y.  Sup.)  589. 
"Arbitrary."— People   ex   rel.  Hultman  v.  Gil- 
christ (N.  Y.  Sup.)  61. 
"Charges."— Mandeville  v.  College  of  the  City 

of  New  York  (N.  Y.  Sup.)  656. 
"Charitable    corporation."— In    re    Beekman's 

Estate   (N.  Y.  Sup.)   178. 
"Completion."— Fulton  Bag  &  Cotton  Mills  v. 

Frankel   (N.  Y.   Sup.)  709. 
"Cruelty."— People  v.  Baxter  (N.  Y.  Sup.)  181. 
"Dependency."— Kelley   v.   Hoefler   Ice   Cream 

Co.  (N.  Y.  Sup.)  584. 
"Discrimination.' —Fogg   v.   Morris   Plan   Ins. 

Soc.  (N.  Y.  S.)  867. 
'*Due   process   of   law."— Cabana   v.   Holstein- 

Friesian  Ass'n  of  America  (N.  Y.  Sup.)  277. 
"Dwelling  purposes." — Hermitage  Co.  v.  Prezi- 

ose   (N.  Y.   Sup.)   434. 
"Fishery."— Tysen  v.  Cedar  Grove  Beach  Cor- 
poration   (N.  Y.   Sup.)   361. 
"Gain    derived." — People    ex    rel.    Klauber    v. 

Wendell  (N,  Y.  Sup.)  301. 
"Hotel."— Waitt  Const   Co.  v.   Chase    (N.  Y. 

Sup.)  589. 
"Inn.'^— Waitt    Const.    Co.    ▼.    Chase    (N.    Y. 

Sup.)  589. 
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"Law  of  the  laDd."— Cabana  r.  Holstein-Frie- 

8ian  AsK*n  of  America  (N.  Y.  Sup.)  277. 
'^Maritime    service."— Riedel   v.   Mallory   S.   S. 

Co.  (N.  Y.  SupJ  649. 
"Necessary."— W.  K.  Collins  &  Co.  v.  Wacker 

(N.  Y.  Sup.)  71. 
"Negative  pregnant."— Hall  &  Lyon  Furniture 

Co.  V.  Torrev   (N.  Y.  Sup.)   486. 
"Objectionable.* —Hermitage    Co.    v.    Preziose 

(N.  Y.  Sup.)  434. 
"Pending."— Taussig  v.  Kantor  (N.  Y.  Sup.)  92. 
"Pending  proceeding."— Meer  v.  Kornblau   (N. 

Y.  Sup.)  481. 
"Personal  injuries."- McCarthy  v.   Globe  Au- 
tomatic Sprinkler  Co.  (N.  Y.  Sup.)  118. 
"Personal    property."— People    ex    rel.    Jacob 

Ruppert  Realty  Corporation  v.  Cantor   (N. 

Y.  Sup.)   885. 
"Private  letters."- In  re  Ryan's  Estate  (N.  Y. 

Sur.)  387. 
"Real  estate."— People  ex  rel.  Jacob  Ruppert 

Realty  Corporation  t.  Cantor  (N.  Y.  Sup.) 

885. 
"Tavern."— Waitt  Const.  Co.  v.  Chase  (N.  Y. 

Sup.)  589. 
"Trustee  of  express  trust."— Weill  v.  Paradiso 

(N.  Y.  Sup.)  287. 
"When  called   for."— Liondale  Mercantile   Co., 

Inc.,  V.  Gerber,  826. 
"Whisky."— State  ex  rel.  Thomsen  v.  Commis- 
sioner of  Correction  of  New  York  City  (N. 

Y.  Sup.)  46b 

(82) 


WORK  AND  LABOR. 

<&s»13  (N.Y.Su{i.)  Measure  of  damages  for  im- 
proper demands  complied  with  by  contractor 
stated.— Uvalde  Asphalt  Paving  Co.  v.  City  of 
New  York,  304. 

<d=:»27(4)  (N.Y.Sup.)  Defe^^uit  may  prove 
express  agreement  and  plaBBTs  breach.— Ka- 
detz  V.  Harwood,  la4.  '  ' 

<S?=>28(I)  (N.Y.8UP.)  Bvidence  held  insuffi- 
cient to  make  out  a  prima  fade  case  for  plain- 
tiff of  performance  of  work,  delivery  of  arti- 
cles, or  value  thereof.— Levine  v.  Will  C.  Young 
&  Co.,  383. 

<S=»28(I)  (N.Y.Sup.)  Evidence  Md  to  warrant 
finding  that  part  of  dresses  manufactured  for 
defendant  were  returned.— W.  &  B.  Dress  Co. 
V.  Maidman,  811. 

$=>28(2)  (N.Y.Sup.)  Finding  that  person  col- 
lecting rents  was  to  be  paid  by  mortgagee 
held  against  weight  of  evidence.— Biillenbach 
V.  Hill,  842. 

<S=s>29(l)  (N.Y.Sup.)  Computation  of  damages 
due  to  imperfect  work  held  improper.— Gior- 
dano V.  Height,  837. 

WORKMEN'S  COMPENSAOnON  ACTS. 

See  Master  and  Servant,  ^=>361-410. 
WRITS. 

See  Attachment;  Execution;  Habeaa  Corpus: 
Injunction;  Mandamus;  Process. 
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